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MGRTGAGE, ASSIGNMENT OF LEASES AND RENTS AND SECURITY
AGREEMENT

Dated as of October 8. 2010

NMC GROVE MELROSE; %1.C, NMC MELROSE PARK, LLC, MELROSE
PARK EQUITY, LLC, MELROSE PARK INVESTMENTS L.P.

(Mortgagor)

TO

JOHN HANCOCK LIFE INSURANCE COMIBNY (U.S.A.)
(Morigagee)

LOCATION OF PROPERTY:
912 West North Avenue
Melrose Park, 1llinois

Prepared by and
After Recording Return To:

Quarles & Brady LLP

300 North LaSalle Street

Suite 4000

Chicago, llinois 60654

Attention: Peter A. Sarasek, Esq.
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THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS AND
SECURITY AGREEMENT (this "Mortgage"), made as of the 8th day of October, 2010,
by NMC GROVE MELROSE, LLC, a Delaware limited liability company, NMC
MELROSE PARK, LLC. a California limited liability company, MELROSE PARK
EQUITY, LLC, a Delaware limited liability company, and MELROSE PARK
INVESTMENTS L.P.. 2 California limited partnership, each having its principal place
of business at 5850 Canoga Avenue, Suite 650, Woodland Hills, California 91367,
(jointly and severally "Mortgagor"), to and for the benefit of JOHN HANCOCK LIFE
INSURANCE COMPANY (U.S.A.), a Michigan corporation, having its principal place
of businees -at 197 Clarendon Street, C-3, Boston, Massachusetts 02116 (US.A),

("Mortgagec”

To secure tue payment of an indebtedness in the principal sum of
THIRTY-TWO MILLION AND 3¥0/100 DOLLARS ($32.000,000.00), lawful money of
the United States of America, to bé f-aid with interest and all other sums and fees payable
according to a certain mortgage note dated the date hereof made by Mortgagor to
Mortgagee (the mortgage note, together with all extensions, renewals or modifications
thereof. being hereinafter collectively called the "Note™; and the loan evidenced by the
Note being hereinafter referred to as the "Lozn") and all indebtedness, obligations,
liabilities and expenses duc hereunder and Under any other Loan Document (as
hereinafter defined) (the indebtedness, interest, other sum, fees, obligations and all other
sums due under the Note and/or hereunder and/or amy other Loan Document being
collectively called the "Indebtedness”), Mortgagor has warranted, mortgaged, given,
granted, bargained, sold, alienated, enfeoffed, conveyed, conirmed, pledged, assigned
and hypothecated and by these presents does warrant, mortgage. give, grant, bargain, sell,
alien, enfeoff. convey, confirm, pledge, assign and hypothecate uito Mortgagee and
hereby grants unto Mortgagee a security interest in the following prorerty and rights,
whether now owned or held or hereafter acquired (collectively, ine -“Mortgaged

Property™):

GRANTING CLAUSE ONE

All right, title and interest in and to the real property or properties
described on Exhibit A hereto (collectively, the "Land").

GRANTING CLAUSE TWO

All additional lands, estates and development rights hereafter acquired by
Mortgagor for use in connection with the Land and the development of the Land and all
additional lands and estates therein which may, from time to time, by supplemental
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mortgage or otherwise, be expressly made subject to the lien thereof (collectively, the
" Additional Land").

GRANTING CLAUSE THREE

Any and all buildings, structures, fixtures, additions, enlargements,
extensions, modifications, repairs, replacements and improvements now or hereafter
located on the Land or any part thereof (collectively, the " mprovements"); the Land, the
Additional Land and the Improvements hereinafter collectively referred to as the "Real

Property").
GRANTING CLAUSE FOUR

All easements, rights-of-way, strips and gores of land, streets, ways,
alleys, passages; sewer rights, water, water courses, watet rights and powers, oil, gas and
mineral rights, air#izhts and development rights, zoning rights, tax credits or benefits and
all estates, rights; titles, interests, privileges, liberties, tenements, hereditaments and
appurtenances of any naivie whatsoever in any way now or hereafter belonging, relating
or pertaining to the Real Property or any part thereof and the reversion and reversions,
cemainder and remainders and-all land lying in the bed of any street, road or avenue,
opened or proposed, in front of or'adjeining the Land or any part thereof to the center line
thereof and all the estates, rights, tiizs, interests, dower and rights of dower, curtesy and
rights of curtesy, property, possession, <laim and demand whatsoever, both in law and in
equity, of Mortgagor in, of and to the Keal Property and every part and parcel thereof,
with the appurtenances thereto.

GRANTING CLAUSE-FIVE

All machinery, equipment, fixtures ana-othér property of every kind and
nature whatsoever owned by Mortgagor or in which Mortzagor has or shall have an
interest (to the extent of such interest) now or hereafter located upen the Real Property or
appurtenant thereto and usable in connection with the present 0z future operation and
occupancy of the Real Property and all building equipment, materialsand supplies of any
nature whatsoever owned by Mortgagor or in which Mortgagor has-0:shall have an
interest (to the extent of such interest) now or hereafter located upon the Real Property or
appurtenant thereto or usable in connection with the present or future operation and
occupancy of the Real Property, including but not limited to all heating, ventilating, air
conditioning, plumbing, lighting, communications and elevator machinery, equipment
and fixtures (hereinafter collectively called the "Equipment”) and the right, title and
interest of Mortgagor in and to any of the Equipment which may be subject to any
security agreements (as defined in the Uniform Commercial Code of the State in which
the Mortgaged Property is located (the "Uniform Commercial Code")) superior, inferior
or pari passu in lien to the lien of this Mortgage. In connection with Equipment which is
Jeased to Mortgagor or which is subject to a lien or security interest which is superior to
the lien of this Mortgage. this Mortgage shall also cover all right, title and interest of each
Mortgagor in and to all deposits and the benefit of all payments now or hereafter made
with respect to such Equipment.
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GRANTING CLAUSE SIX

All awards or payments, including interest thereon, which may heretofore
and hereafter be made with respect to the Real Property or any part thereof, whether from
the exercise of the right of eminent domain (including but not limited to any transfer
made in lieu of or in anticipation of the exercise of said right), or for a change of grade or
for any other injury to or decrease in the value of the Real Property.

GRANTING CLAUSE SEVEN

All leases and subleases (including. without limitation, all guarantees
thereol) and other agreements affecting the use, enjoyment and/or occupancy of the Real
Property (01 _any part thereof, now or hereafter entered into (including any use or
occupancy-ar-angements created pursuant to Section 365(h) of Title 11 of the United
States Code (the "Bankruptcy Code") or otherwise in connection with the commencement
or continuance of aly bankruptcy, reorganization, arrangement, insolvency, dissolution,
receivership or similar-proceedings or any assignment for the benefit of creditors in
respect of any tenant or-0seupant of any portion of the Real Property), together with any
extension or renewal of the same (the "Leases") and all income, rents, issues, profits,
revenues and proceeds includiig, but not limited to, all oil and gas or other mineral
royalties and bonuses from the Real Property (including any payments received pursuant
to Section 502(b) of the Bankranicy Code or otherwise in connection with the
commencement or continuance of (any bankruptcy, reorganization, arrangement,
insolvency, dissolution, receivership or similar proceedings or any assignment for the
benefit of creditors in respect of any tenadt-or occupant of any portion of the Real
Property and all claims as a creditor in cornsction with any of the foregoing) (the
"Rents") and all proceeds from the sale, cancellation.surrender or other disposition of the
Leases and the right to receive and apply the Rents to the payment of the Indebtedness.

GRANTING CLAUSE EIGHT

All proceeds of and any unearned premiums on ory insurance policies
covering the Real Property or any part thereof including. without lirsitation, the right to
receive and apply the proceeds of any insurance, judgments or settleiernis made in lieu
thereof, for damage to the Real Property or any part thereof.

GRANTING CLAUSE NINE

All tax refunds (net of Mortgagor's reasonable expenses incurred in
obtaining such refunds), including interest thereon, tax credits and tax abatements and the
right to receive or benefit from the same, which may be payable or available with respect
to the Real Property (except to the extent the same are owed to the tenants under the
Leases).

GRANTING CLAUSE TEN

The right, in the name and on behalf of Mortgagor, to appear in and
defend any action or proceeding brought with respect to the Real Property or any part
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thereof and to commence any action or proceeding to protect the interest of Mortgagee in
the Real Property or any part thereof.

GRANTING CLAUSE ELEVEN

All accounts receivable, utility or other deposits, intangibles, contract
rights, interests, estates or other claims. both in law and in equity, which Mortgagor now
has or may hereafter acquire in the Real Property or any part thereof.

GRANTING CLAUSE TWELVE

Al} rights which Mortgagor now has or may hereafier acquire to be
indemnified and/or held harmless from any liability, loss, damage. cost or expense
(including, svithout limitation, attorneys’ fees and disbursements) relating to the Real
Property or any vurt thereof.

GRANTING CLAUSE THIRTEEN

All plans and_specifications, maps, surveys, studies, reports, contracts,
subcontracts, service contracts, management contracts, franchise agreements and other
agreements, franchises, trade naipes, trademarks, symbols, service marks, approvals,
consents, permits, special permits<licenses and rights, whether governmental or
otherwise, respecting the use, occupations Gevelopment, construction and/or operation of
the Real Property or any part thereof o1-the-activities conducted thereon or therein, or
otherwise pertaining to the Real Property or @y part thereof.

GRANTING CLAUSE FOURTEEN

All proceeds, products, offspring, rents_and profits from any of the
foregoing, including, without limitation, those from sale, ‘cxchange, transfer, collection,
loss, damage, disposition, substitution or replacement of any of the foregoing.

WITH RESPECT to any portion of the Mortgaged Troperty which is not
real estate under the laws of the State in which the Mortgaged Property is located,
Mortgagor hereby grants, bargains, sells and conveys the same to Morfgagee for the
purposes set forth hereunder and Mortgagee shall be vested with all rights power and
authority granted hereunder or by law to Mortgagee with respect thereto.

TO HAVE AND TO HOLD the above granted and described Mortgaged
Property unto and to the use and benefit of Mortgagee and the successors and assigns of
Mortgagee forever.

PROVIDED, HOWEVER, these presents are upon the express condition,
if Mortgagor shall well and truly pay to Mortgagee the Indebtedness at the time and in the
manner provided in the Note and this Mortgage and shall well and truly abide by and
comply with each and every covenant and condition set forth herein, in the Note and in
the other Loan Documents, these presents and the estate hereby granted shall cease.
terminate and be void.



1028722060 Page: 11 of 88

UNOFFICIAL COPY .. ceon

AND Mortgagor represents and warrants to and covenants and agrees with
Mortgagee as follows:

PART I - GENERAL PROVISIONS

1. Pavment of Indebtedness and Incorporation of Covenants,
Conditions and Agreements. Mortgagor shall pay the [ndebtedness at the time and in
the manner provided in the Note, this Mortgage and the other Loan Documents. All the
covenants, conditions and agreements contained in the Note and the other Loan
Documents are hereby made a part of this Mortgage to the same extent and with the same
force 25 15 fully set forth herein.

2. Warranty of Title. Mortgagor has good and marketable title to
the Mortgaged Property; Mortgagor has the right to mortgage. give, grant, bargain, sell,
alienate, enfeoff, sGnvey, confirm, pledge, lease, assign, hypothecate and grant a security
interest in the Moriguged Property; Mortgagor possesses an indefeasible fee estate in the
Real Property; and Mortgagor owns the Mortgaged Property free and clear of all liens,
encumbrances and charges whatsoever except those exceptions shown in the title
insurance policy insuring the lien of this Morigage (this Mortgage and the liens,
encumbrances and charges shiown as exceptions in such title policy, hereinafter
collectively referred to as the "Permitted Encumbrances”). Mortgagor shall forever
warrant, defend and preserve such tille and the validity and priority of the lien of this
Mortgage and shall forever warrant and defend the same to Mortgagee against the claims
of all persons whomsoever.

3. Insurance; Casualty.

(a) Mortgagor, at its sole cost and expense, shall keep the
Mortgaged Property insured during the term of this Morigage for the mutual benefit of
Mortgagor and Mortgagee against loss or damage by any peiil-covered by a standard
"special perils" or "all-risk-of-physical-loss” insurance policy including, without
limitation, riot and civil commotion, acts of terrorism, vandalisin' malicious mischief,
burglary. theft and mysterious disappearance in an amount (i) equal 10 at least one
hundred percent (100%) of the then "full replacement cost” of the Ixiprovements
(exclusive of foundations) and Equipment, without deduction for physical depreciation
and (i) such that the insurer would not deem Mortgagor a coinsurer under suc’irolicies.
The policies of insurance carried in accordance with this Paragraph 3 shall be paid
annually in advance and shall contain the "Replacement Cost Endorsement” with a
waiver of depreciation, and shall have a deductible no greater than $10,000 unless so
agreed by Mortgagee. In addition, Mortgagee may, at its option, retain the services of a
firm to monitor the policies of insurance for conformance with this Mortgage, the cost of
which shall be borne by Mortgagor.

(b)  Mortgagor, at its sole cost and expense, for the mutual
benefit of Mortgagor and Mortgagee, shall also obtain and maintain during the term of
this Mortgage the following policies of insurance:
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(1) Flood insurance if any part of the Real Property is located
in an arca identified by the Secretary of Housing and Urban Development as an
area having special flood hazards and in which flood insurance has been made
available under the National Flood Insurance Act of 1968 (and any successor act
thereto) in an amount at least equal to the outstanding principal amount of the
Note or the maximum limit of coverage available with respect to the
Improvements and Equipment under said Act, whichever is less.

(i) ~ Commercial general liability insurance, including broad
form property damage, blanket contractual and personal injuries (including death
resulting therefrom) coverages.

(iii)  Rental loss insurance in an amount equal to at least one
huidred percent (100%) of the aggregate annual amount of all rents and
additienal-rents payable by all of the tenants under the Leases (whether or not
such Leases are terminable in the event of a fire or casualty), such rental loss
insurance 1o cover rental losses for a period of at least one (1) year after the date
of the fire or casiaity in question. The amount of such rental loss insurance shall
be increased from t'meto time during the term of this Mortgage as and when new
Leases and renewal Leasss are entered into in accordance with the terms of this
Mortgage, to reflect all Pomual increased rent and increased additional rent
payable by all of the tenants inder such renewal Leases and all rent and additional
rent payable by all of the tenants urider such new Leases.

(iv)  Insurance againgt loss or damage from explosion of steam
boilers, air conditioning equipment, liizh pressure piping, machinery and
equipment, pressure vessels or similar apparaius now or hereafter installed in the
Improvements.

(v) Such other insurance (incinding, without limitation,
earthquake insurance if a seismic report warrants obtaining such coverage and if
the type and extent of such coverage required by Mortgag=c is then being required
for similar properties in similar Jocations by other instituticnal lenders) as may
from time to time be reasonably required by Mortgagee in order‘ protect its
interests or, in the event of a Secondary Market Transaction, as required by the
Rating Agencies (as such terms are hereinafter defined).

(¢)  All policies of insurance (the "Policies") required pursuant
to this Paragraph 3 (i) shall be issued by an insurer reasonably satisfactory to Mortgagee
(and, in the event of a Secondary Market Transaction, to the Rating Agencies), (ii) shall
contain the standard New York Mortgagee non-contribution clause naming Mortgagee as
the person to which all payments made by such insurance company shall be paid, (iii)
shall be maintained throughout the term of this Mortgage without cost to Mortgagee, (iv)
shall be delivered to Mortgagee, (v) shall contain such provisions as Mortgagee deems
reasonably necessary or desirable to protect its interest including, without hmitation,
endorsements providing that neither Mortgagor, Mortgagee nor any other party shall be a
co-insurer under such Policies and that Mortgagee shall receive at least thirty (30) days
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prior written notice of any modification or cancellation and (vi) shall be reasonably
satisfactory in form and substance to Mortgagee (and, in the event of a Secondary Market
Transaction, to the Rating Agencies) and shall be approved by Mortgagee (and, in the
event of a Secondary Market Transaction, by the Rating Agencies) as to amounts, form,
risk coverage, deductibles, loss payees and insureds. All amounts recoverable thereunder
are hereby assigned to the Mortgagee. Not later than ten (10) business days prior to the
expiration date of each of the Policies, Mortgagor will deliver to Mortgagee satisfactory
evidence of the renewal of each of the Policies. All such insurance may be maintained by
Mortgagor pursuant to blanket policies covering one or more other properties, provided
that such blanket policy must specify the portion of the total coverage that is allocated to
the Moitgaged Property and any sublimit in such blanket policy which is applicable to the
Mortgaged Property.

(d)  If the Improvements shall be damaged or destroyed, in
whole or in part by fire or other casualty, Mortgagor shall give prompt notice thereof to
Mortgagee and prior-to the making of any repairs thereto. Following the occurrence of
fire or other casualty; Mortgagor, shall promptly proceed with the repair, alteration,
restoration, replacemeit-or rebuilding of the Improvements as near as possible to their
value, utility, condition znd 'character prior to such damage or destruction (unless
Mortgagee applies any insurdnce proceeds received by it to the Indebtedness). Such
repairs, alterations, restoration. replacement and rebuilding are herein collectively
referred to as the "Restoration". The Restoration shall be performed in accordance with
the following provisions:

(1) Mortgagor shall-procure, pay for and furnish to Mortgagee
true copies of all required governmenta! v¢rmits, certificates and approvals with
respect to the Restoration.

(i)  Mortgagor shall furmisp’ -Mortgagee.as promptly as
reasonably possible and no later than sixty (60) days of the casualty, evidence
reasonably satisfactory to Mortgagee of the cost to compleie the Restoration.

(iiiy If the Restoration involves structural ' work and the
estimated cost to complete the Restoration exceeds ten percent:(10%) of the
original principal amount of the Loan, the Restoration shall be cerducted under
the supervision of an architect (the "Architect") selected by Morgigor and
approved by Mortgagee (which approval shall not be unreasonably withheld), and
no such Restoration shall be made except in accordance with detailed plans and
specifications, detailed cost estimates and detailed work schedules approved by
Mortgagee (which approval shall not be unreasonably withheld).

(iv)  If the estimated cost of the Restoration shall exceed ten
percent (10%) of the original principal amount of the Loan in the aggregate, at the
request of Mortgagee in the exercise of its reasonable discretion and upon written
notice to Mortgagor explaining the basis for such request, Mortgagor, before
commencing any work. shall cause to be furnished to Mortgagee a surety bond or
bonds, in form and substance reasonably satisfactory to Mortgagee, naming
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Mortgagor and Mortgagee as co-obligees, in an amount that is not less than the
estimated cost of the Restoration, issued by a surety company Or companies
reasonably satisfactory to Mortgagee.

(v}  The Restoration shall be prosecuted to completion with all
due diligence and in an expeditious and first class workmanlike manner and in
compliance with all laws and other governmental requirements, all permits,
certificates and approvals, all requirements of fire underwriters and all insurance
policies then in force with respect to the Real Property.

(vi)  Atall times when any work is in progress, Mortgagor shall
maintain all insurance then required by law or customary with respect to such
wetk. and, prior to the commencement of any work, shall furnish to Mortgagee

1

duplicais-originals or certificates of the policies therefor.

(vii) Upon completion of the Restoration, Mortgagor shall
obtain (A)any ozcupancy permit which may be required for the Improvements
and (B) all othergovernmental permits, certificates and approvals and all permits,
certificates and approva's of fire underwriters which are required for or with
respect to the Restoratiori, and shall furnish true copies thereof to Mortgagee.

(vii) An Ewveni of Default (as hereinafter defined) shall be
deemed to have occurred under this Mortgage if Mortgagor, after having
commenced demolition or construction of any Improvements, shall abandon such
demolition or the construction work of ghall fail to complete such demolition and
construction within a reasonable time afier«be commencement thereof.

(¢)  Mortgagor and Mortgages siiall jointly adjust and settle all
insurance claims, provided. however, if an Event of Defauit shall have occurred and be
continuing, Mortgagee shall have the right to adjust and $etile. such claims without the
prior consent of Mortgagor. In the event of any insured loss, 4ie payment for such loss
shall be made directly to Mortgagee. Any insurance proceeds payable under any of the
Policies may, at the option of Mortgagee. be used in one or more of the Tollowing ways:
(w) applied to the Indebtedness, whether such Indebtedness then ke -matured or
unmatured (such application to be without prepayment fee or premium, except that if a
monetary or other material Event of Default has occurred and remains uncured “hen such
application shall be subject to the applicable premium computed in accordance with the
Note), (x) used to fulfill any of the covenants contained herein as the Mortgagee may
determine, (y) used to replace or restore the property to a condition satisfactory to the
Mortgagee, or (z) released to the Mortgagor. Notwithstanding the foregoing, provided (i)
not more than twenty-five percent (25%) (or such greater amount as Mortgagee may then
accept, in its reasonable discretion), of the gross area of the Improvements is directly
affected by such damage, destruction or loss and the amount of the loss does not exceed
twenty-five percent (25%) of the original principal amount of the Loan, (ii) no Event of
Default or event that with the passage of time or giving of notice or both would constitute
a default has occurred hereunder, under the Note or under any of the other Loan
Documents and remains uncured at the time of such application, (iii) the insurer does not
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deny liability to any named insured, (iv) each major and/or anchor tenant (as determined
by Mortgagee) whose Lease permits termination thereof as a result of such insured loss,
agrees in writing to continue its Lease, (v) rental loss insurance is available and in force
and effect to offset in full any abatement of tent to which any tenant may be entitled as a
result of such damage, destruction or loss, (vi) the remaining Improvements continue at
all times to comply with all applicable building, zoning and other land use laws and
regulations, (vii) in Mortgagee’s judgment, the Restoration is practicable and can be
completed within one (1) year after the damage, destruction or loss and at least one (1)
year prior to the Maturity Date (as such term is defined in the Note) and (viii) rebuilding
of the Improvements to substantially identical size, condition and use as existed prior 1o
the casvaity is permiited by all applicable laws and ordinances, then all of such proceeds
shall be 1used for Restoration. Any application of insurance proceeds to the Indebtedness
shall be to theunpaid instaliments of principal due under the Note in the inverse order of
their maturity; Such that the regular payments under the Note shall not be reduced or
altered in any mannér. In the event the above criteria are satisfied (including that no
Event of Default or eveat that, with the passage of time or giving of notice or both, would
constitute a default has scowrred hereunder, under the Note or other Loan Documents) or
Mortgagee otherwise elecis to-allow the use of such proceeds for the Restoration, such
proceeds shall be disbursed it accordance with the following provisions:

(1) Each recdest for an advance of insurance proceeds shall be
made on seven (7) days’ prior notice to Mortgagee and shall be accompanied by a
certificate of the Architect, if one be required under Paragraph 3(d)(iii) above,
otherwise by an executive officer or managing general partner or managing
member of Mortgagor, stating (A) tuat-all work completed to date has been
performed in compliance with the approved plans and specifications and in
accordance with all provisions of law, (B) the sum requested is properly required
to reimburse Mortgagor for payments by Mortgagot *o, or is properly due to, the
contractor, subcontractors, materialmen, laborers, engineers, architects or other
persons rendering services or materials for the Réstoration (giving a brief
description of such services and materials), and that when added to all sums, if
any, previously disbursed by Mortgagee, does not exceed ihe value of the work
done to the date of such certificate and (C) that the amount.of such proceeds
remaining in the hands of Mortgagee will be sufficient on compleasn of the work
to pay the same in full (giving, in such reasonable detail as Moitgagee may
require, an estimate of the cost of such completion).

(i}  Each request for an advance of insurance proceeds shall, to
the extent permitted under applicable law, be accompanied by waivers of liens
satisfactory to Mortgagee covering that part of the Restoration previously paid
for, if any, and by a search prepared by a title company or by other evidence
reasonably satisfactory to Mortgagee including without limitation a title
endorsement satisfactory to Mortgagee if available in the statc where the Real
Property is located, that there has not been filed with respect to the Real Property
any mechanic’s lien or other lien or instrument and that there exist no
encumbrances on or affecting the Real Property other than the Permitted
Encumbrances or otherwise approved by Mortgagee. In addition to the foregoing,
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the request for the final advance shall be accompanied by (A) any final occupancy
permit which may be required for the Improvements, (B) all other governmental
permits, certificates and approvals and all other permits necessary for the
occupancy and operation of the Real Property, (C) Tenant estoppels from tenants
whose space was affected and (D) final lien waivers from all contractors,
subcontractors and materialmen.

(i) No advance of insurance proceeds shall be made if there
exists an Event of Default or event which with the passage of time or the giving of
notice or both would constitute a default on the part of Mortgagor under this
Mortgage, the Note or any other Loan Document.

(iv)  If the cost of the Restoration {as reasonably estimated by
Moitgacee) at any time shall exceed the amount of the insurance proceeds
availasle therefor, insurance proceeds shall not be advanced until Mortgagor,
before corniencing the Restoration or continuing the Restoration, as the case may
be, shall depositthe full amount of the deficiency (or other assurances reasonably
satisfactory to Iviciigagee) with Mortgagee and the amount so deposited shall first
be applied toward the cost of the Restoration before any portion of the insurance
proceeds is disbursed 1ot such purpose.

Upon completion of tae Restoration and payment in full therefor, or upon
failure on the part of Morigagor promiptly to commence or diligently to continue the
Restoration, or at any time upon request by Mortgagor, Mortgagee may apply the amount
of any such proceeds then or thereafter in the hiands of Mortgagee to the payment of the
Indebtedness; provided, however, that nothing berin contained shall prevent Mortgagee
from applying at any time the whole or any part »£such proceeds to the curing of any
default that has not been cured within the applicable cure period under this Mortgage, the
Note or any other Loan Document.

(H Insurance proceeds and any addiional funds deposited by
Mortgagor with Mortgagee shall constitute additional security for the Indebtedness.
Mortgagor shall execute, deliver, file and/or record, at its expense, such documents and
instruments as Morlgagee deems necessary or advisable to grant 10 dvortgagee a
perfected, first priority security interest in the insurance proceeds and sociy additional
funds. If Mortgagee elects to have the insurance proceeds applied to Restoration, (1) the
insurance proceeds shall be, at Mortgagee’s clection, disbursed in installments by
Mortgagee or by a disbursing agent ("Depository") selected by Mortgagee and whose
fees and expenses shall be paid by Mortgagor in the manner provided in Paragraph 3(e)
above and (i) all costs and expenses incurred by Mortgagee in connection with the
Restoration, including, without limitation, reasonable counsel fees and costs, shall be
paid by Mortgagor.

4, Pavment of Taxes, Etc.

(a) Mortgagor shall pay all taxes, assessments, water rates and
sewer rents, now or hereafter levied or assessed or imposed against the Mortgaged
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Property or any part thereof (the "Taxes") and all ground rents, maintenance charges,
other governmental impositions, and other charges, including, without limitation, vault
charges and license fees (collectively, "Other Charges") for the use of vaults, chutes and
similar areas adjoining the Real Property, as same become due and payable. Mortgagor
will deliver to Mortgagee. promptly upon Mortgagee’s request, evidence satisfactory to
Mortgagee that the Taxes and Other Charges have been so paid and are pot then
delinquent. Mortgagor shall not suffer or permit any lien or charge (including, without
limitation, any mechanic’s lien) against all or any part of the Mortgaged Property and
Mortgagor shall promptly cause to be paid and discharged any lien or charge whatsoever
which may be or become a lien or charge against the Mortgaged Property. Mortgagor
shall gromptly pay for all utility services provided to the Mortgaged Property. In
addition, Mortgagee may, at its option, retain the services of a firm to monitor the
payment o4 zxes, the cost of which shall be borne by Mortgagor.

(by  Notwithstanding the provisions of subparagraph (a) of this
Paragraph 4. Morigagor shall have the right to contest in good faith the amount or
validity of any such Taves, liens or Other Charges (including, without limitation, tax liens
and mechanics’ liens) Teierred to in subparagraph (a) above by appropriate legal
proceedings and in accordan(e with all applicable law, after notice to, but without cost or
expense to. Mortgagee, provided that (i) no Event of Default or event that, with the
passage of time or giving of notice.or'both, would constitute a default hereunder, under
the Note or other Loan Documents has ocenrred and is continuing (other than payment of
the contested Taxes or Other Charges), (i) Mortgagor pays such Taxes, liens or Other
Charges as same become due and payable, unless Mortgagor delivers evidence
satisfactory to Mortgagee that, as a result of Moftgagor’s contest, Mortgagor’s obligation
to pay such Taxes, liens or Other Charges bas‘béen deferred by the appropriate lien
holder, or that failure to pay such Taxes or Other Ciiarges will not result in a loss of the
Mortgaged Property, in which event, Mortgagor may defer such payment of such Taxes,
liens or Other Charges until the date specified by such liex lolder, (iii) such contest shall
be promptly and diligently prosecuted by and at the experse of Mortgagor, (iv)
Mortgagee shall not thereby suffer any civil penalty, or be subjected to any criminal
penalties or sanctions, (v) such contest shall be discontinued and such.Taxes, liens or
Other Charges promptly paid if at any time all or any part of the Mortg2ged Property
shall be in imminent danger of being foreclosed, sold, forfeited or otherwisc iast or if the
lien and security interest created by this Mortgage or the priority thereof shall be in
imminent danger of being impaired, (vi) Mortgagor shall have set aside adequate ieserves
(in Mortgagee’s judgment) for the payment of such Taxes, liens or Other Charges,
together with all interest and penalties thereon and (vii) Mortgagor shall have furnished
such security as may be required in the proceeding or as may be requested by Mortgagee,
to insure the payment of any such Taxes, liens or Other Charges, together with all interest
and penalties thereon.

5. Reserve Fund.

(a} Tax and Insurance Fund.  Mortgagor shall pay to
Mortgagee on the first day of cach calendar month such amounts as Mortgagee from time
to time estimates to be sufficient to create and maintain a reserve fund from which (i) to
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pay the Taxes and Other Charges, at least thirty (30) days prior to the date they are due
without the payment of any penalties or interest, and (ii} to pay, at least thirty (30) days
prior to their due date for the renewal of the coverage afforded by the Policies upon the
expiration thereof, the insurance premiums for the Policies estimated by Mortgagee to be
payable on such due date, (said amounts in (i} and (i) above hereafter called the "Tax and
Insurance Fund").

(1) Notwithstanding the foregoing clause (i) of this subsection
(a), provided (X) the original Mortgagor identified on the first page hereof is and remains
the owner of the Mortgaged Property, (Y) no Event of Default has occurred and is
contiiuing under this Mortgage or any of the Loan Documents beyond any applicable
notice ri-cure period, and (7) Mortgagor pays such Taxes and Other Charges at least ten
(10) days prior to the date they are due and prior to the assessment of any penalties or
interest and-provides evidence of such timely payment to Mortgagee, then Mortgagee
will not require Martgagor to make the deposits referred to in clause (i) of this subsection
(a). In the event Mortgagor is hereafter required to make the deposits referred to in
clause (i) of this subséction (a) on account of Mortgagor’s failure to satisfy all of the
requirements of the precéding sentence, Mortgagor agrees at Mortgagor’s sole cost and
expense, upon request thireader of Mortgagee, to promptly execute and deliver to
Mortgagee a written agreemeri for the making of such deposits in the future.

(2)  Notwrhstanding the foregoing clause (ii) of this subsection
(a). provided (W) no Event of Defwlt has occurred and is continuing under this
Mortgage or any of the Loan Documents bevond any applicable notice or cure period,
(X) the original Mortgagor named on the first'page of this Mortgage is and remains the
owner of the Mortgaged Property, (Y) Sanford D/ igal or NewMark Merrill Companies
(or both) continues to own or control at least 49%% of the direct or indirect ownership
interests in Mortgagor and continues to control and manage the day-to-day operations of
Mortgagor and the Mortgaged Property, and (Z) Mortgagor complies in full with all
obligations in the Loan Documents regarding insurance, including without limitation
providing Mortgagee with timely evidence (i) that the required insurance is in place for
the Mortgaged Property, and (ii) that all insurance premiums are-paid.in full when due,
then Mortgagee will not require Mortgagor to make the deposits refirres fo in clause (i)
of this subsection (a). In the event Mortgagor is hereafter required to riake the monthly
deposits referred to in clause (i) of this subsection (a) on account of Mortgagor’s failure
to satisfy all of the requirements of the preceding sentence related thereto, Nortgagor
agrees at Mortgagor’s sole cost and expense, upon request thereafter of Mortgagee, to
promptly execute and deliver to Mortgagee a written agreement for the making of such
monthly deposits in the future.

(b)  Repair, Replacement and Remediation Reserve Fund. If
required by Mortgagee, Mortgagor shall enter into a Repair, Replacement and
Remediation Reserve Agreement which shall require Mortgagor to pay to Mortgagee on
the first day of each calendar month one twelfth (1/12) of the amount reasonably
estimated by Mortgagee to be due for the replacements and repairs and any remediation
required to be made to the Mortgaged Property during each calendar year (the
"Repair/Replacement/Remediation  Reserve __Fund"). Mortgagee shall make
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disbursements from the Repair/Replacement/Remediation Reserve Fund for items
specified in the Repair, Replacement and Remediation Reserve Agreement as set forth in
such Agreement. Mortgagee may require an inspection of the Mortgaged Property prior
to making a disbursement in order to verify completion of replacements and repairs
and/or any required remediation. Mortgagee reserves the right to make any disbursement
from the Repair/Replacement/Remediation Reserve Fund directly to the party furnishing
materials and/or services.

Notwithstanding the foregoing, Mortgagor will not be required to
fund and maintain a reserve fund for repairs and replacements and/or remediation to the
Mortaaped Property so long as each and all of the following conditions are satisfied:

(1) No monetary or other material Event of Default has
oczarzed and is continuing and remains uncured after expiration of any applicable
notice en4-cure period;

(i1) Original Mortgagor remains the owner of the
Mortgaged Propérly:

Gy Mortgagor complies with all obligations set forth
herein or in any other T.6an Document concerning repair and maintenance and
remediation of the Mortgagcd Property. including without limitation Paragraphs
3(d). 6. 8. 39 and 40 hereof}

(iv) Inspections of the Mortgaged Property by
Mortgagee and any third party working on.behalf of Mortgagee do not uncover
the necessity of reinstating the Replacerent Reserve Fund, in Mortgagee's
reasonable discretion.

If all of the foregoing conditions are 1o !onger satisfied, Mortgagor
shall promptly commence making monthly deposits into the R=5lacement Reserve Fund.

Unless expressly provided for herein or ix any other Loan
Document, the foregoing provisions do not affect the obligation of Mortgzgor to fund and
maintain a reserve fund for any other item specified herein or in any other Loan
Document.

(c) Tenant Improvement and Leasing Commission Reserve. 1f
required by Mortgagee, Mortgagor shall enter into a Tenant Improvement and Leasing
Commission Agreement which shall require Mortgagor to pay to Mortgagee on the first
day of each calendar month deposits for tenant improvements and leasing commissions in
amounts determined by Mortgagee in its reasonable discretion, for payment of costs and
expenses incurred by Mortgagor in connection with the performance of work to refit and
release space in the Improvements that is currently vacant during the term of the Loan,
and for payment of leasing commissions incurred by Mortgagor in connection with the
releasing of space in the Improvements that is currently vacant during the term of the
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Loan (the "Tenant Improvement and [ easing Commission Reserve Fund"), all according
to the Tenant Improvement and Leasing Commission Agreement.

Notwithstanding the foregoing paragraph, provided (X) Original
Mortgagor is and remains the owner of the Mortgaged Property, (Y) no monetary or other
material Event of Default has occurred and is continuing under this Mortgage or any of
the Loan Documents and is continuing and remains uncured after expiration of any
applicable notice and cure periods, and (Z) Mortgagor promptly pays all tenant
improvement costs and leasing commissions incurred in connection with all leasing at the
Mortgaged Property, then Mortgagee will not require Mortgagor to make the deposits
referrad to in this subsection (c). In the event Mortgagor is hereafter required to make the
deposits +sferred to in this subsection (c) on account of Mortgagor's failure to satisfy all
of the recui’ements of the preceding sentence, Mortgagor agrees at Mortgagor's sole cost
and expense,apon request thereafter of Mortgagee, to promptly execute and deliver to
Mortgagee a mutsally acceptable Tenant Improvement and Leasing Commission Reserve
Agreement for the'making of such deposits in the future.

The amouris in (a). (b), and {(¢) above shall hereinafter be collectively
called the "Reserve Fund". Mortgagor hereby pledges to Mortgagee any and all monies
now or hereafter deposited as t'ie Reserve Fund as additional security for the payment of
the Indebtedness. Mortgagee may 2pply the Reserve Fund to payments of Taxes, Other
Charges, msurance premiums and, a< applicable, payments for replacements and capital
repairs, tenant improvements and leasmg commissions and repairs and remediations
required to be made by Mortgagor pursuarit fo the terms hereof or pursuant to the terms
of any other Loan Documents (even though subsequent owners of the Mortgaged
Property may benefit thereby); provided, however /if there is an Event of Default which
Is continuing, then Mortgagee may credit such Reseive Fund against the Indebtedness in
such priority and propértions as Mortgagee in its discretion shall deem proper. If the
Reserve Fund is not sufficient to fully pay for the Taxe:)Other Charges and/or the
insurance premiums or, as applicable, amounts for replaceiments and capital repairs,
tenant improvements and leasing commissions and repairs and remediation when due,
Mortgagor shall promptly pay to Mortgagee, upon demand, an amount which Mortgagee
shall estimate as sufficient to make up the deficiency. The Reserve «und shall not
constitute a trust fund and may be commingled with other monies held by Mortgagee.
Mortgagee shall hold any Reserve Fund in an interest-bearing account, sc-long as
Mortgagor pays for the out-of-pocket costs incurred by Mortgagee in establizhing and
maintaining such account, and all earnings or interest on the Reserve Fund shal] be added
to and become part of the Reserve Fund.

6. Condemnation.  Mortgagor shall promptly give Mortgagee
written notice of the actual or threatened commencement of any condemnation or
eminent domain proceeding and shall deliver to Mortgagee copies of any and all papers
served in comnection with such proceedings.  Following the occurrence of a
condemnation, and provided Mortgagee does not apply the proceeds received by it to the
Indebtedness, Mortgagor shall promptly proceed to restore, repair. replace or rebuild the
Improvements to the extent practicable to be of at least equal value and of substantially
the same character as prior 10 such condemnation, all to be effected in accordance with
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applicable law. Notwithstanding any taking by any public or quasi-public authority
through eminent domain or otherwise (inctuding but not limited to any transfer made in
lieu of or in anticipation of the exercise of such taking), Mortgagor shall continue to pay
the Indebtedness at the time and in the manner provided for its payment in the Note, in
this Mortgage and the other Loan Documents and the Indebtedness shall not be reduced
until any award or payment therefor shall have been actually received afier expenses of
collection and applied by Mortgagee to the discharge of the Indebtedness. Mortgagor
shall cause the award or payment made in any condemnation or eminent domain
proceeding, which is payable to Mortgagor, to be paid directly to Mortgagee. Mortgagee
may, at Mortgagee’s election, use the award in any one or more of the following ways:
(a) 2oply any such award or payment (for purposes of this Paragraph 6, the award or
payment that may be made in any condemnation or eminent domain proceeding shall
mean thé eptire award allocated to Mortgagor in any capacity) to the discharge of the
Indebtedncss whether or not then due and payable (such application to be without
prepayment fee or nremium, except that if a monetary or other material Event of Default
has occurred and‘is then continuing hercunder, then such application shall be subject to
the applicable premiurt computed in accordance with the Note), (b) use the same or any
part thereof to fulfill any of the covenants contained herein as the Mortgagee may
determine, (c) use the sanie or any part thereof to replace or restore the Mortgaged
Property to a condition satisfactory to the Mortgagee, or (d) release the same to the
Mortgagor. If the Mortgaged Propery is sold, through foreclosure or otherwise, prior to
the receipt by Mortgagee of such award-or payment, Mortgagee shall have the right to
receive said award or payment or a postion thereof sufficient to pay the Indebtedness, if
any.

7. Leases and Rents.

(a)  Mortgagor does hereby absolutely and unconditionally
assign to Mortgagee its right, title and interest in all currznt-and future Leases and Rents
and all proceeds from the sale, cancellation, surrender or otbcr disposition of the Leases,
it being intended by Mortgagor that this assignment constiutes a present, absolute
assignment and not an assignment for additional security only.” Such assignment to
Mortgagee shall not be construed to bind Mortgagee to the performance.of any of the
covenants, conditions or provisions contained in any such Lease or othérwise to impose
any obligation upon Mortgagee. Mortgagor agrees to execute and deliver ‘o Mortgagee
such additional instruments in form and substance satisfactory to Mortgagee; as may
hereafter be requested by Mortgagee to further evidence and confirm such assignment.
Nevertheless, subject to the terms of this Paragraph 7, Mortgagee grants to Mortgagor a
revocable license to operate and manage the Mortgaged Property and to collect the Rents.
Mortgagor shall hold the Rents, or a portion thereof sufficient to discharge all current
sums due on the Indebtedness, in trust for the benefit of Mortgagee for use in the
payment of such sums. The grant of the foregoing license is subject to the provisions of
Paragraph 1 of the separate Assignment of Leases and Rents of even date herewith
granted by the Mortgagor as "Assignor” to the Mortgagee as "Assignee” with respect (o
the Mortgaged Property ("Assignment of Leases and Rents"). Upon the occurrence and
during the continuance of an Event of Default, the license granted to Mortgagor herein
shall be automatically revoked and Mortgagee shall immediately be entitled to possession
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of all Rents, whether or not Mortgagee enters upon or takes control of the Mortgaged
Property. Mortgagee is hereby granted and assigned by Mortgagor the right, at its option,
upon the revocation of the license granted herein to enter upon the Mortgaged Property in
person, by agent or by court-appointed receiver to collect the Rents. Any Rents collected
after the revocation of the license herein granted may be applied toward payment of the
Indebtedness in such priority and proportion as Mortgagee in its discretion shall deem
proper. It is further the intent of Mortgagor and Mortgagee that the Rents hereby
absolutely assigned are no longer, during the term of this Mortgage, property of
Mortgagor or property of any estate of Mortgagor as defined in Section 541 of the
Bankruptcy Code and shall not constitute collateral, cash or otherwise, of Mortgagor.
The terra "Rents” as used herein shall mean the gross rents without deduction or offsets
of any kind.

(b)  All Leases executed after the date of this Mortgage shall
provide that they-ar¢ subordinate to this Mortgage (and that the lessee agrees to attorn to
Mortgagee) so long’ 25 Mortgagee agrees to recognize lessee under the terms of such
Lease; provided, however; that nothing herein shall affect Mortgagee’s right to designate
from time to time any on¢ or_more Leases as being superior to this Mortgage and
Mortgagor shall execute and deliver to Mortgagee and shall cause to be executed and
delivered to Mortgagee from each tenant under such Lease any instrument or agreement
as Mortgagee may deem necessary to/nake such Lease superior to this Mortgage. Upon
request, Mortgagor shall promptly furnish Mortgagee with executed copies of all Leases.

()  Mortgagor shall not, without the prior consent of
Mortgagee, (i} lease all or any part of the Mcrtgaged Property, (ii) alter or change the
terms of any Lease or cancel or terminate, abridge-0r ntherwise modify the terms of any
Iease, (i) consent to any assignment of or sublettingunder any Lease not in accordance
with its terms, (iv) cancel, terminate, abridge or otherwise modify any guaranty of any
Lease or the terms thereof, (v) collect or accept prepayments «f installments of Rents for
a period of more than one (1) month in advance or (vi) further assign the whole or any
part of the Leases or the Rents; provided, however. that such ‘actron as described in
subparagraphs (i)-(iv) above may be taken without Mortgagee’s consent for any Lease
which is for less than 20,000 square feet of space, with an annual rent of no. less than the
then prevailing market rental, and has a remaining term (without giving eiiect to any
unexercised option(s) to extend) not exceeding ten (10) years (a lease satisfymg those
criteria shall be referred to as a "Small Lease") so long as the taking of such aclivi is in
the ordinary course of Mortgagor's business and that such action is still subject to
Paragraph 1 of the separate Assignment of Leases and Rents pertaining to Termination
Amounts (as defined therein).

(d)  With respect to each Lease, Mortgagor shall (i) observe and
perform each and every provision thereof on the lessor’s part to be fulfilled or performed
under each Lease and not do or permit to be done anything to impair the value of the
Lease as security for the Loan. including surrender or voluntary termination of any Lease,
(i) promptly send to Mortgagee copies of all notices of default which Mortgagor shall
send or receive thereunder. (iii) enforce all of the terms, covenants and conditions
contained in such Lease upon the lessee’s part to be performed, short of termination
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thereof, (iv) execute and deliver, at the request of Mortgagee, all such further assurances,
confirmations and assignments in connection with the Mortgaged Property as Mortgagee
shall, from time to time, require and (v) upon request., furnish Mortgagee with executed
copies of all Leases; provided, however, the notice to Mortgagee referenced in
subparagraph (ii) above and the restriction on termination of a Lease in connection with
the enforcement of its terms, covenants and conditions set forth in (iii} above shall not be
required or apply, as the case may be, for any Small Lease. Upon the occurrence of any
Event of Default under this Mortgage, Mortgagor shall pay monthly in advance to
Mortgagee, or any recciver appointed to collect the Rents, the fair and reasonable rental
value for the use and occupation of the Mortgaged Property or part of the Mortgaged
Propérty as may be occupied by Mortgagor or any one Mortgagor and upon default in
any susil nayment Mortgagor shall vacate and surrender possession of the Mortgaged
Property ts Mortgagee or to such receiver and, in default thereof, Mortgagor may be
evicted by sursmary proceedings or otherwise.

(e)  To the extent required by applicable law from time to time,
all security deposits of fenants, whether held in cash or any other form, shall not be
commingled with any other funds of Mortgagor and, if cash, shall if required by
applicable law be depositec. by Mortgagor at such commercial or savings bank or banks
as may be reasonably satisfaciory to Mortgagee. Any bond or other instrument which
Mortgagor is permitted to hold irl liaw'of cash security deposits under any applicable legal
requirements shall be maintained i1 full force and effect in the full amount of such
deposits unless replaced by cash depdsits, shall be issued by an institution reasonably
satisfactory to Mortgagee, shall, if permitted. pursuant to any legal requirements, name
Mortgagee as payee or Mortgagee thereunder, (or at Mortgagee’s option, be fully
assignable to Mortgagee) and shall, in all respects, comply with any applicable legal
requirements and otherwise be reasonably satistaciory to Mortgagee. Mortgagor shall,
upon request, provide Mortgagee with evidence reasonabiy satisfactory to Mortgagee of
Mortgagor’s compliance with the foregoing. Following the occurrence and during the
continuance of any Event of Default, Mortgagor shall, upor” Mortgagee’s request, if
permitted by any applicable legal requirements, turn over to Mortgagee the security
deposits (and any interest theretofore earned thereon) with respect-io all.or any portion of
the Mortgaged Property, to be held by Mortgagee subject to the terms.of.tba Leases.

8. Maintenance and Use of Mortgaged Property.

Mortgagor shall, at its sole cost and expense, keep and maintain the
Mortgaged Property, including, without limitation, parking lots and recreational and
Jandscaped portions thereof, if any, in good order and condition. The Improvements and
the Equipment shall not be diminished, removed, demolished or materially altered
(except for normal replacement of Equipment) and Mortgagor shall not erect any new
buildings, structures or building additions on the Mortgaged Property without the prior
consent of Mortgagee which consent shall not be unreasonably withheld, delayed or
conditioned. So long as no Event of Default shall have occurred and be continuing,
Mortgagor shall have the right at any time and from time to time afler providing
Mortgagee with written notice to make or cause to be made reasonable alterations of and
additions to the Mortgaged Property or any part thereof, provided that any alteration or
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addition (i) shall not change the general character of the Mortgaged Property or reduce
the fair market value thereof below its value immediately before such alteration or
addition, or impair the usefulness of the Mortgaged Property, (i1) is effected with due
diligence, in a good and workmanlike manner and in compliance with all applicable laws
and with all provisions of any insurance policy covering or applicable to the Mortgaged
Property and all requirements of the issuers thereof, (iii) is promptly and fully paid for, or
caused to be paid for, by Mortgagor, (iv} the estimated cost of such alteration or addition
does not exceed ten percent (10%) of the original principal amount of the Loan, (v) 1s
made under the supervision of a qualified architect or engineer if such alteration requires
structural changes, (vi) shall not violate the terms of any Leases, and (vii) upon
completicn. Mortgagor shall provide Mortgagee with (aa) a satisfactory final
improvement survey if the footprint of the building has been altered, (bb) any final
occupancy peimait which may be required for the Improvements, (cc) all other
governmental perdits, certificates and approvals and all other permits, certificates and
approvals of fire vndscwriters which are required with respect to the alterations and
additions and the use /nd occupancy thereof, and shall furnish true copies thereof to
Mortgagee, and (dd) final lien waivers from all contractors, subcontractors and
materialmen. Mortgagor skall nromptly comply with all laws, orders and ordinances
affecting the Mortgaged Propelty, or the use thereof, provided, however, that nothing in
the foregoing clause shall requirz Mortgagor to comply with any such law, order or
ordinance so long as Mortgagor shall/in” good faith, after notice to, but without cost or
expense to, Mortgagee, contest the validity of such law. order or ordinance by appropriate
legal proceedings and in accordance with all applicable law, which proceedings must
operate to prevent (i) the enforcement thereof, (ii) the payment of any fine, charge or
penalty, (iii) the sale or forfeiture of the Mortgagéd Property or any part thereof, (1v) the
lien of this Mortgage and the priority thereof from ozing impaired, (v) the imposition of
criminal lability on Mortgagee and (vi) the impositios, unless stayed, of ¢ivil liability on
Mortgagee; provided that during such contest Mortgagor - shall, at the option of
Mortgagee, provide cash, bonds or other security satisfactory 16 Mortgagee, indemnifying
and protecting Mortgagee against any liability, loss or injury/by reason of such non-
compliance or contest, and provided further, that such contest <ha't be promptly and
diligently prosecuted by and at the expense of Mortgagor. Mortgage: shall promptly, at
its sole cost and expense, repair, replace or rebuild any part of the Moxtgaped Property
which may be destroyed by any casualty, or become damaged, worn or Jdilapidated in
accordance with the provisions of Paragraph 3 above. Mortgagor shall not cominit any
waste at the Mortgaged Property. Mortgagor shall not initiate, join in, acquiesce'in or
consent to any change in any private restrictive covenant, zoning law or other public or
private restriction, limiting or defining the uses which may be made of the Mortgaged
Property or any part thereof. If under applicable zoning provisions the use of all or any
portion of the Mortgaged Property is or shall become a nonconforming use, Mortgagor
will not cause or permit such nonconforming use to be discontinued or abandoned
without the express consent of Mortgagee. Mortgagor covenants and agrees that it shall
operate the Mortgaged Property at all times as a first-class retail center facility.
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9. Transfer or_Encumbrance of the Mortgaged Property or
Interests in the Mortgagor; Other Indebtedness.

(a) Mortgagor acknowledges that Mortgagee has examined and
relied on the creditworthiness and experience of Mortgagor in owning and operating
properties such as the Mortgaged Property in agrecing to make the Loan, and that
Mortgagee will continue to rely on Mortgagor’s ownership of the Mortgaged Property as
a means of maintaining the value of the Mortgaged Property as security for repayment of
the Indebtedness. Mortgagor acknowledges that Mortgagee has a valid interest in
‘maintaining the value of the Mortgaged Property so as to ensure that, should Mortgagor
defauitin the repayment of the Indebtedness, Mortgagee can recover the Indebtedness by
a sale of the Mortgaged Property. Mortgagor shall not, without the prior written consent
of Mortgazee, sell, convey, alienate, mortgage, encumber, pledge or otherwise transfer
the Mortgaged-Property or any part thereof or interest therein, or permit the Mortgaged
Property or anv/part thereof to be sold, conveyed, alienated, mortgaged, encumbered,
pledged or otherviise transferred except as otherwise permitted in this Paragraph 9.

{0} A sale, conveyance, alienation, mortgage. encumbrance,
pledge or transfer within thie m:eaning of this Paragraph 9 shall be deemed to include (i)
an instaliment sales agreement wherein Mortgagor agrees to sell the Mortgaged Property
or any part thereof for a price to be raid in installments, (ii) an agreement by Mortgagor
leasing all or a substantial part of the Mortgaged Property for other than actual occupancy
by a space tenant thereunder or a sale assignment or other transfer of, or the grant of a
security interest in, Mortgagor’s right, 1itl¢ anud interest in and to any Leases or any Rents,
(iii) if Mortgagor, any guarantor of Recourse” Obligations (as hereinafter defined), any
other guarantor, any indemnitor of environmenlsi, liabilities or any general partner or
managing member of Mortgagor or of any such gratantor or indemnitor is a corporation,
the voluntary or involuntary sale, assignment, Conveyance or transfer of such
corporation’s stock (or the stock of any corporation directy or indirectly controlling such
corporation by operation of law or otherwise) or the creation or issuance of new stock in
one or a series of transactions by which an aggregate of more than ten percent (10%) of
such corporation’s stock shall be vested in a party or pariics who are not now
stockholders or any change in the control of such corporation, (1v) if Mortgagor, any
guarantor, of the Recourse Obligations (as defined in Paragraph 46 below), any other
guarantor or any indemnitor of environmental liabilities or any gencral 'partner or
managing member of Mortgagor or any such guarantor or indemnitor is & iimited or
general partnership, joint venture or limited liability company, the change, removal,
resignation or addition of a general partner, managing partner, or joint venturer or the
transfer of the partnership interest of any general partner or managing partner or the
transfer of the interest of any joint venturer or managing member, and (v) 1f Mortgagor,
any guarantor of the Recourse Obligations (as defined in Paragraph 46 below) or any
other guarantor or any indemnitor of environmental liabilities, is an entity, whether one
of the above-mentioned entities or not, any change in the ownership or control of such
entity, any merger, consolidation or dissolution or syndication affecting such entity, or
the transfer, sale, assignment or pledge of any interest in such entity or in any person,
directly or indirectly, controlling such entity or in any general partner or managing
member thereof, whether at one time or in a series of related transactions.
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(c)  Mortgagee shall not be required to demonstrate any actual
impairment of its security or any increased risk of default hereunder in order to declare
the Indebtedness immediately due and payable upon Mortgagor’s sale, conveyance,
alienation, mortgage, encumbrance, pledge or transfer of the Mortgaged Property without
Mortgagee’s consent. This provision shall apply to cvery sale, conveyance, alienation,
mortgage, encumbrance, pledge or transfer of the Mortgaged Property regardless of
whether voluntary or not, or whether or not Mortgagee has consented to any previous
sale, convevance, alienation, mortgage, encumbrance, pledge or transfer of the
Mortgaged Property.

(d)  Mortgagee’s consent to a sale, conveyance, alienation,
mortgage, <iicumbrance, pledge or transfer of the Mortgaged Property or any other action
described in this Paragraph 9 shall not be deemed to be a waiver of Mortgagee’s right to
require such constnt to any future occurrence of same. Any sale, conveyance, alienation,
mortgage, encumbranee, pledge or transfer of the Mortgaged Property or other action
made in contravention’ of this Paragraph 9 shall be null and void and of no force and
effect.

{(¢)  With respect to any transfer which requires Mortgagee's
consent, Mortgagor agrees to beat and shall pay or reimburse Mortgagee on demand for
all reasonable expenses (including/ without limitation, reasonable attorneys’ fees and
disbursements, title search costs and titie insurance endorsement premiums) incurred by
Mortgagee in connection with the review, approval and documentation of any such sale,
conveyance, alienation, mortgage, encumbrarce, nledge or transfer.

(f) Notwithstanding thé fyegoing, Mortgagee shall permit a
two-time sale or transfer of the entirety of the/Morlgaged Property, subject to
Mortgagee's prior reasonable written approval, provided thiat:

(1) no Event of Default shall hevesecccurred and remain
uncured under any of the Loan Documents:

(ii)  the proposed transferee ("Transferee") the proposed
guarantors of Recourse Obligations, any other proposed guarabior, and the
proposed indemnitors of environmental liabilities shall be reputabie entities or
persons of good character. creditworthy, with sufficient financial< worth
considering the obligations assumed and undertaken, as evidenced by financial
statements and other information reasonably requested by Mortgagee;

(iii) the Transferee and its property manager shall have
sufficient experience in the ownership and management of properties similar to
the Mortgaged Property, and Mortgagee shall be provided with reasonable
evidence thereof (and Mortgagee reserves the right to approve the Transferee
without approving the substitution of the property manager);

(iv)  that Mortgagee has received a written request for approval
from the Mortgagor at least thirty (30) days prior to the proposed transfer
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(including a description of the proposed terms of the transfer), together with a
diagram showing the legal structure of the Transferee, the proposed guarantors of
Recourse Obligations, any other proposed guarantors, and the proposed
indemnitors of environmental liabilities and all of the constituent entities of each,
after the contemplated transfer, and a list of the names, types of interests and
ownership percentages of all persons to have ownership interests in any of the
foregoing or any constituent entity thereof. financial statements for all such
entities and an administrative fee of $3,000, which shall be deemed fully earned
on the date of receipt and shall be retained by Mortgagee regardless of whether or
not the transfer occurs and whether or not approval is given,

(v)  Mortgagee and its counsel have received (aa) certification
frory. Mortgagor and the Transferee that the proposed terms of the transfer
deserined in subparagraph 9(f)(iv) are the actual terms of the transfer, (bb)
evidence Uf casualty insurance and other applicable insurance, (cc) all corporate,
partnership /or other entity documents and (dd) all other certificates, legal
opinions, title wiaterials and other documents which Mortgagee may reasonably
require, all in for and substance satisfactory to Mortgagee, at least ten (10) days
prior to the proposed transfer;

{(vi)  the/debs service coverage ratio for the Loan is not less than
1.25:1.0. as calculated to the satisfaction of Mortgagee, and the loan-to-value ratio
of the Loan to the Mortgaged (Property does not exceed 75%. calculated to the
reasonable satisfaction of Mortgagee:

(vii) Mortgagee be provided satisfactory evidence concerning
the effect of any change in the real estale/taxes to result from the sale and the
effect of such change on the ability of the Mortgaged Property to generate a cash
flow sufficient to pay the debt service on the Loa:iand to maintain a debt service
coverage ratio satisfactory to Mortgagee:;

(viii) to the extent applicable, Mortgage= snall have received in
writing evidence from the Rating Agencies to the effect that such transfer will not
result in a re-qualification, reduction or withdrawal of any rating initielly assigned
or to be assigned in a Secondary Market Transaction together witin such legal
opinions as may be requested by the Rating Agencies. The tefin "Rating
Agencies" as used herein shall mean each of Standard & Poor’s Ratings Group,
Moody’s Investors Service, Inc., Duff & Phelps Credit Rating Co., Fitch Investors
Service, Inc. or any other nationally-recognized statistical rating agency who shall
then be rating the certificates or securities issued in connection with the
Secondary Market Transaction;

(ix)  the Transferee and its constituent entities shall comply with
all of the Single Asset Entity/Separateness requirements set forth in Paragraph 19
hereof;
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(x}  the Transferee shall have executed and delivered to
Mortgagee an assumption agreement in form and substance acceptable 1o
Mortgagee, evidencing such Transferee’s agreement to abide and be bound by the
terms of the Note, this Mortgage and the other Loan Documents, together with an
executed guaranty of Non-Recourse Carveout Obligations and any other guaranty
from an approved guarantor and an executed separate environmental indemnity
agreement from an approved indemnitor, both in form and substance acceptable to
Mortgagee, and such legal opinions and title insurance endorsements as may be
reasonably requested by Mortgagee;

(xi) Mortgagee shall have received an assumption fee of one
pereént (1%) of the then unpaid principal balance of the Note (against which the
adminisirative fee shall be credited) in addition to the payment of all costs and
expenses eurred by Mortgagee in connection with such assumption (including
reasonable atiomey’s fees and costs): and

(xii}~ the Transferee shall be able to make the representations and
warranties set forthinParagraph 18(h) of this Mortgage.

In the event all of itz foregoing conditions are satisfied and Mortgagee
consents to the sale or transfer, MortZazez agrees o release (aa) the transferor Mortgagor
and the prior guarantors of the Recourst: Obligations with tespect to matters first arising
solely after the transfer, and (bb) the prio indemnitors of environmental liabilities with
respect to a presence and/or release which first nccurs solely after the transfer; provided,
however, the transferor Mortgagor, the prior guarantors and the prior indemnitors,
respectively, shall have the burden of proving that aibihe conditions in this Paragraph 9
(including, without limitation, the time as to which rstters described herein arose) were
satisfied by clear and convincing evidence and shall contitue to defend with counsel
satisfactory to Mortgagee and shall indemnify and hold Mertgagee harmless for all
matters set forth in Paragraph 39 and in the Recourse Obligations unless and until a court
of competent jurisdiction finds that such transferor Mortgagor, pr.or guarantors or prior
indemnitors, respectively, met such burden.

(g)  TIC Transfers

1. Background. Mortgagor at the time of rurding of
the Loan will hold title to the Mortgaged Property as tenants in common (such interest is
hereinafter referred to as a “T1C™). Mortgagor acknowledges that a TIC is not a form of
entity or borrower, but rather a method of holding title and as such, Mortgagee will
require that each of the TICs holding an interest in the Mortgaged Property mect the
requirements set forth herein.

L. Permitted TICs. Each of the TICs comprising the
Mortgagor from time to time shall meet the following conditions:
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1. The only TICs at the time of funding of the Loan
shall be NMC Grove Melrose, LLC. NMC Melrose Park, LLC, Melrose
Park Equity, LLC, and Melrose Park Investments L.P.

2. Each TIC must be a Permitted T1C as defined in
Section V] below,

]

3. Each TIC must have invested an equity amount
of not less than the greater of (a) $500,000.00 and (b) two percent (2%) of
the original principal balance of the Loan to purchase its TIC interest in
the Mortgaged Property (which Mortgagee acknowledges is satisfied as of
the date of funding of the Loan).

4. Each TIC must become and remain bound under
theloan Documents, jointly and severally with the other TICs.

5. The Ownership and Contro] Requirements (as
defined in’ $2ction VI below) and Management Requirements (as defined
in Section V1-below) are and continue to be satisfied.

6. In connection with the legal opinion to be
delivered to Mortgazie prior to funding of the Loan and in connection
with any future TIC Transfers, Mortgagor shall cause legal counsel
satisfactory to Mortgagee-and, admitted to practice in the State of [llinois
to issue and deliver a legal opinion about the enforceability of the waiver
of rights of partition for each TiC! in form and substance satisfactory to
Mortgagee and its counsel.

7. No agreement, oertificate or other document
delivered in connection with the TICs shali he executed pursuant to a
power of attorney.

{11,  Transfer of Interests to Related Tntities or Third
Parties. Anything herein to the contrary notwithstanding, an owner-Of interests in a
Permitted TIC or other direct or indirect owners in Mortgagor may, without Mortgagee's
consent, transfer his, her o its interests ("Permitted Transfers”) to (a) himself-er herself
as trustee by infer vivos transfer for the benefit of himself or herself or tus or her
immediate family members; or (b) his or her immediate family members by testamentary
gifts or intestate distributions; or (c)a conservator pursuant to court order upon the
disability of such individual; or (d) a third party as long as such transfer together with all
other transfers to third parties do not represent a transfer of more than twenty percent
(20%) of the interests in the Mortgaged Property; or (e) other owners of direct or indirect
interests in Mortgagor, upon the satisfaction of the following conditions:

1. No Event of Default under the Loan Documents
or event which with the giving of notice or passage of time would
constitute an Event of Default has occurred and remains uncured;



1028722060 Page: 30 of 88

UNOFFICIAL COPY

Loan No. 526499:11

2. Any such transfer shall not affect the status and
compliance of the applicable tenant-in-common as a Permitted TIC or the
liability of the applicable TIC or any Guarantor or Indemnitor for their
respective obligations under the Loan Documents;

3. There shall be no more than six (6) direct TIC
owners of the Mortgaged Property, and included in such calculation shall
be all direct owners of the Mortgaged Property;

4, The Ownership and Control Requirements and
Management Requiremenis (as defined below) continue at all times during
the term of the Loan to be satisfied;

5. All UCC financing statements or amendments
reauired by Mortgagee in connection with each transfer shall be filed in all
filing offices designated by Mortgagee;

6. No such transfer shall occur within thirty (30)
days of the adiicipated date of a Secondary Market Transaction (as defined
below);

7. No agreement, certificate or other document

required to be delivercd wunder this Paragraph 9(g) may be executed
pursuant to a power of atioraey;

8. Mortzagee has received written notice of such
transfer and a revised diagram ¢howing the ownership interests in the
Mortgaged Property and all Permitted TiCs within ten (10} days following
the proposed transfer; and

9.  Mortgagor shall ~pay to Mortgagee an
administrative fee equal to $500.00 and be refponsible for all fees,
charges, costs and expenses attributable to or related 0 all such transfers,
including, without limitation, Mortgagee’s outside ana-izn-hionse attorneys’
fees, whether or not any such transfer is consummated.

IV.  Certain_ Other Transfers of Permiwed TICs.
Transfers of an entire TIC interest from a Permitted TIC to another new Permitted TIC or
to a Permitted TIC holding interests in the Mortgaged Property as of the date of the
transfer which result from the occurrence of a repurchase right or a buy-sell transaction
between the TICs ("Repurchase Rights"), shall not be a default under the Loan
Documents as long as all of the following conditions are satisfied (such transfers being
defined as "Permitted TIC Transfers"):

1. In the case of the exercise of such Repurchase
Rights. the event or action triggering or giving rise to such repurchase
right (“Trigger Event”) is not an Event of Default under the Loan
Documents;
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2. All TIC Conditions (as defined in Section VI
below) are satisfied for such transfer;

3. If the transfer results from a Repurchase Right,
the TIC transferees are all existing Permitted TICs with current ownership
interests in the Mortgaged Property:

4. 1f the transfer results from a Repurchase Right,
any such transfer is completed by the date specified for such transfer and
if no such date is specified, within one hundred eighty (180) days of the
Trigger Event.

V. Other Requirements Relating to_TIC Structure.
{n-sddition to the foregoing requirements, the following shall also apply in
connestion with the TIC structure of Mortgagor:

1. TIC Agreement. All TICs from time to time
shall executea TIC Agreement (as defined below) and a copy of the fully-
executed TIC Azreement shall be delivered to Mortgagee promptly after
execution;

7 Management.  An Approved Manager (as
defined below) shall manags thz Mortgaged Property throughout the term
of the Loan. Such manageent shall be pursuant to a management
agreement in form and substance zeasonably satisfactory to Mortgagee and
shall be subject and subordinate”ir. .time and in right to the Loan
Documents;

3. Termination of Aprroved Manager.  Any
termination of the Approved Manager, failure ¢f J\pproved Manager to so
manage or any failure of the Approved Manager to mest the Management
Requirements shall constitute an Event of Default under the Loan
Documents unless replaced by a new Approved Manager;

4. Partition. The filing of an action topratition the
Mortgaged Property or the occurrence of such partition or.anry, sale
pursuant to such action shall constitute an Event of Default under ttic Loan
Documents; and

5. Additional Recourse Liability.  The Recourse
Obligations set forth in Paragraph 19 of the Note and in Paragraph 46 of
this Mortgage shall be expanded to include liability for (a) the filing of an
action to partition the Mortgaged Property or the occurrence of such
partition or any sale pursuant to such action; (b) the transfer of TIC
interests in the Mortgaged Property or interests in such TICs other than as
expressly permitted in this Section 9(g); (c) the termination, cancellation,
or non-renewal of the Approved Manager or any other failure of the
Approved Manager to serve as manager of the Mortgaged Property unless
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replaced by a new Approved Manager; and (d) the failure of Approved
Manager to meet the Management Requirements unless replaced by a new
Approved Manager.

VI.  Definitions. Unless otherwise defined herein, the
following terms shall have the following meanings:

° Approved Manager shall mean a Qualified Manager who meets the
Management Requirements. Mortgagee acknowledges that NewMark
Merrill Companies, L.LC, if Sanford D. Sigal owns at least 51% thereof, is
an Approved Manager.

. Oualified Manager means a property manager of the Mortgaged
Property which (i) is a reputable management company having at least
five-(5) years' experience in the management of commercial properties
with similar uses as the Mortgaged Property, (ii) has, for at least five (5)
years prior to its engagement as property manager, managed at least five
(5) properties of the same property type as the Mortgaged Property, and
(iii) is not the subject of a bankruptcy or similar insolvency proceeding.

. Immediate (Family Members or immediate family members shall
mean an individual's immediate family members (spouse, brothers and
sisters (whether by the{ whole or half blood), and ancestors or lineal
descendants by birth or adoption).

. Management_Requiremenis~shall mean that (a) a Qualified
Manager has been engaged to manage-ihe Mortgaged Property pursuant to
a management agreement reasonably sitisfactory to Mortgagee, and (b)
such management company manages the” day-to-day operations of the
Mortgaged Property (not shared with any othei person except Mortgagor
and a tenant in occupancy under any Lease at the Maortgaged Property}.

. Ownership and Control Requirements shall mean that either
(i) Sanford D. Sigal or NewMark Merrill Companies. J2C owns or
controls at least 49% of the direct or indirect interests in‘Micrtgagor or
(i) a Wrightwood Affiliate owns at least 51% of the direct Ox indirect
interests in Mortgagor or Controls (as defined in the definition of
Wrightwood Affiliate below) Mortgagor.

. Permitted TIC shall mean an entity which:

1. has been approved by Mortgagee with respect to
its reputation, creditworthiness and financial worth (including without
limitation the absence of any bankruptcy or insolvency filings by,
judgments against or litigation filed by or against the owner of the
Permitted TIC):
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2.is a limited liability company formed under the
laws of the State of Delaware or the State of California or is a limited
partnership formed under the laws of the State of California which meets
the single asset entity requirements of Paragraph 19 below with respect to
such enfity;

3. is and remains a tenant-in-common with all other
Permitted TICs, except as expressly provided herein; and

4. signs a TIC Agreement.

. TIC Agreement shall mean a tenancy-in-common agreement
identical in form and substance to tenancy-in-common agreements signed
hy all Permitted TICs (subject to reasonable amendments approved by
Micrtgagee) or, if applicable, an assignment and assumption of the existing
tendn_y-in-common agreement applicable to the TIC interest in question,
and appraved in form and in substance by Mortgagee, which shall include
without Kiriation terms:

1. governing that Sanford D. Sigal, NewMark
Merrill Companies; DLC or a Wrightwood Affiliate has rights, subject to
the terms of a managé nent agreement with an Approved Manager:

fa) to manage and operate the
Mortgaged Property:

(b) © /make binding decisions with respect
to the day to day decisions involved in operating
and managing the Moeiteaged Property;

{¢) o enter into.agreements for, and
with respect to, the day to'day operation and
management of the Mortgaged Property;

(d)  to act on behalf of,7or bind other,
tenants-in-common with respect to the-day to day
operation and management of the Mortgaged
Property; and

(e)  to receive notice under the Loan
Documents, except as otherwise provided in Paragraph 47
of this Mortgage:;

2. requiring the TICs (a) to purchase the interests of
any tenant-in-common who has filed for bankruptcy under the applicable
provisions of the Federal Bankruptey Code. as amended or (b) to agree
that such right is waived for the term of the Loan upon written notice from
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Mortgagee that one of the Rating Agencies has requested or required such
waiver;

3. allocating the obligations of the tenants-in-
common to pay the expenses of the Mortgaged Property (other than
payments under the Loan Documents, the obligation for which shall be
joint and several);

4. subjecting and subordinating to the Loan
Documents, the TIC Agreements and all other documents establishing and
governing the TIC, including without limitation any rights of any of the
TICs to purchase or sell the Mortgaged Property or interests in the
Mortgaged Property and waiving any such rights upon an exercise of
r=medies by Mortgagee under the Loan Documents and agreeing not to
seck enforcement of any such rights during the term of the Loan without
th¢ consent of Mortgagee as expressly provided in this Paragraph 9(g);

5. waiving the rights of all TICs under statute,
common lav/, contract or otherwise to partition the Mortgaged Property;
and

6. prohibiting the transfer of a TIC interest within
thirty (30) days prior to the anticipated date of a Secondary Market
Transaction (as defined belov').

. TIC Bankruptcy Remotencss Requirements shall mean a Permitted
TIC which in addition which oiierwise meets the requirements of
Mortgagee to satisfy the requirements of the Rating Agencies relating to
SPE entities, which shall include, without Kmitation, inclusion within the
organizational documents of each TIC of /provisions for a springing
member in certain instance in which the sole ‘member is no longer the
member of such TIC.

. TIC Conditions shall mean that all of the following are satisfied:

1. No Event of Default under the Loan (Cocuments
or event which with the giving of notice or passage of time would
constitute an event of default has occurred and remains uncured;

2. There shall be no more than six (6) direct owners
of the Mortgaged Property and included in such calculation shall be all
direct TIC owners of the Mortgaged Property:

3. Each Permitted TIC transfer must be to a
Permitted TIC;
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4.Each Permitted TIC must invest an equity
amount of not less than the greater of (a} $300,000.00 and (b) two percent
(2%) of the original principal balance of the Loan to purchase its TIC
interest in the Mortgaged Property;

5. Mortgagee has been provided at least thirty (30}
days prior to each Permitted TIC Transfer:

(a)  Prior written notice of the proposed
Permitted TIC Transfer;

(b) A list of the names of (a) all owners
of interests in the Mortgaged Property and their percentages
of ownership interests; and (b) a description of the
ownership, management and control of all entities {e.g.,
corporations, limited partnerships, limited liability
companies) that are owners of all interests in the
Mortgaged Property, all effective after the contemplated
Permitted TIC Transfer;

(c) Organizational documents, financial
statemerts, credit reports, tax identification numbers and
federal, state’ and local tax returns of the owner of each
proposed Permitted TIC, as Mortgagee may reasonably
require;

(d)  Copies of all documents and
instruments evidencing each Peimitted TIC Transfer, which
documents and instruments -must evidence that such
Permitted TIC Transfer is a bona £ide; arms-length transfer
of ownership interests in the Mortgaged Property;

{(e) Fvidence of casualty, and other
applicable insurance required under the Loap” (*ocuments;
and

(f) an administrative fee of $1.500.

6. Each Permitted TIC must become and remain
bound under the Loan Documents, jointly and severally with all other
Permitted TICs. Additionally, each Permitted TIC must sign, and cause to
be recorded in Cook County, 1llinois, such documents and agreements as
Mortgagee or its counsel may direct, including but not limited to an
assumption agreement in form and substance satisfactory to Mortgagee
(the "Assumption Agreement™). Each Assumption Agreement shall:
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(a)  be signed also by each Guarantor and
each Indemnitor and each other person designated by
Mortgagee;

(b)  provide, inter alia, that cach
transferee assumes joint and several liability of all of
Mortgagor's obligations under the Loan Documents with all
other persons or entities comprising Mortgagor: and

(c)  provide that each Guarantor and
Indemnitor ratifies and confirms its obligations under each
applicable Guaranty and/or Indemnity.

Notwithstanding the foregoing, Permitted TICs who
»ze not included in the original Mortgagor shall not be required to assume
personal liability for the Recourse Obligations. Because of this lack of
perseny! liability, if a Permitted TIC later transfers its TIC Interest as
express!v-permitted under this Paragraph 9(g), Mortgagee will not release
such transferor unless an acceptable guarantor assumes the Recourse
Obligations.

7. Following each Permitted TIC Transfer, the
Permitted TICs remain the owners of all of the direct ownership interests
in the Mortgaged Property:

8. Th® Ownership and Control Requirements and
Management Requirements coitine to be satisfied,

9. Mortgagor shiil cause legal counsel satisfactory
to Mortgagee and admitted to practics in the applicable jurisdictions to
issue and deliver legal opinions, in form and, substance satisfactory to
Mortgagee and its counsel, concerning each-Permitted TIC Transfer,
covering authorization, execution, delivery and enjorceability of the Loan
Documents, each related TIC Agreement, eact related Assumption
Agreement and each other document and agreemert evidencing each
Permitted TIC Transfer, and covering such other issues ai Morigagee may
require (including without limitation the enforceability of 4ne“waiver of
rights of partition);

10. All UCC financing statements  oOr
amendments required by Mortgagee in connection with each Permitted
TIC Transfer shall be filed in all filing offices designated by Mortgagee;

11.  Mortgagee must receive a title endorsement,
reasonably acceptable to Mortgagee, modifying Mortgagee's ftitle
insurance policy insuring the Loan Documents (the "Title Policy™) which:

(a)  amends the effective date of the Title
Policy to the date and time of the recordation of the
Assumption Agreement:
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(b)  insures that there are no additional
exceptions on Schedule B, Part I of the Title Policy other
than those exceptions appearing on Schedule B, Part 1 of
the Title Policy as of the original effective date of the Title
Policy and any additional exceptions that are satisfactory to
Mortgagee in its sole and absolute discretion; and

(c) insures that upon such Permitted TIC
Transfer, the Permitted TIC is an owner of the Mortgaged
Property as a tenant in common and a Mortgagor under the
insured mortgage, together with the other Permitted TICs,
pursuant to and in accordance with the TIC Agreement and
the Assumption Agreement;

12.  No such transfer shall occur within thirty
(33).days of the anticipated date of a Secondary Market Transaction (as
deqined below);

13.  No agreement, certificate or other document
required to (be \delivered under this Paragraph 9(g) may be executed
pursuant to a pewer of attorney;

i4.  Upon the closing of a Permitted TIC
Transfer, Mortgagor shzil provide Mortgagee with a diagram showing the
structure of Mortgagor and esch Permitted TIC and any constituent entity
thereof owning an interest ir the Mortgaged Property after the Permitted
TIC Transfer; and

15.  In additioq t¢ the administrative fee payable
in connection with such transfer, Mortgazor shall be responsible for all
fees, charges, costs and expenses attributaile ‘o or related to any and all
Permitted TIC Transfers and proposed Permitteo TIC Transfers. including,
without limitation, Mortgagee's outside and in-nouse attomeys' fees,
whether or not any such Permitted TIC Transfer is approvid by Mortgagee
or is consummated.

. Removal shall mean the removal, in accordance with the
Mortgagor’s organizational documents, of Sanford Sigal (or his attiliate)
as manager, managing member or general partner of any Mortgagor and
the replacement of New Investor (as defined below) or another
Wrightwood Affiliate as manager, managing member or general partner.

. Wrightwood Affiliate shall mean any entity that is Controlled by, in
Control of or under common Control with Wrightwood Capital High Yield
Partners I1 LP. As used herein, "Control" means with respect to a person
or entity ("Person™) the power to direct the management and policies of
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such Person, directly or indirectly. whether through the ownership of
voting securities, by contract, relation to individuals or otherwise; and the
terms "Controlling” or "Controlled" have meanings correlative to the
foregoing.

(h)  Notwithstanding anything in this Paragraph 9 to the
contrary, so long as the Preferred Equity Investor Admission Conditions (as defined
below) are satisfied, Mortgagee shall permit each of the individual Mortgagors to admit a
Wrightwood Affiliate or another institutional investor reasonably satisfactory to
Mortgagee (the "New Investor") to become a member or limited partner, as the case may
be, of zach such Mortgagor. under the following conditions:

1. The New Investor would be required to make
a capital sontribution to each of the Mortgagors in proportion to the percentage
ownership interest-of each of the Mortgagors in the Mortgaged Property, in exchange for
a preferred equity inferest in each of the Mortgagors. The aggregate capital contributions
by the New Investor in.the Mortgagors would be up to $7,200,000.00, to be funded as
and when required undef <ne proposed budget referenced in clause 3(a) below of this

Paragraph 9(h),.

2. Each of the then-existing original members or
partners, as the case may be, (the "Ct ginal Investors") of the Mortgagors would make an
additional aggregate capital contribution! to their respective Mortgagor entity in
proportion to the percentage ownership idterest of that Mortgagor in the Mortgaged
Property. The aggregate additional capital coatributions by the Original Investors would
be up to $800.,000.00, to be funded as and wheu required under the proposed budget
referenced in clause 3(a) below of this Paragraph 9(h).

3. In connection ~with the foregoing capital
contributions, the operating agreements or partnership agreemeat, as the case may be, of
the Mortgagors would be amended to contain certain additiona’ provisions (the "Entity
Amendment Provisions") that would be applicable during any pesiod in which the New
Investor is a member or partner of the respective Mortgagor, summarized ¢s follows:

(a) Budgets would be established, and the capital contributions ry, the New
Investor and the additional capital contributions by the Original Investors wouki be used
by the Mortgagors for tenant improvements, renovation costs and other expenditures
related to the Mortgaged Property, in accordance with a business plan to be approved by
the New Investor.

(b)  Melrose Park Investments, L.P. may be converted to a limited liability
company.

(¢} The Original Investors in each TIC Mortgagor may contribute their
respective ownership interests to a new entity which, together with the New Investor, will
be the only members (or partners, as the case may be) of each such TIC Mortgagor.
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(d)  The "waterfall" of operating cash flow, and of sales or refinance proceeds,
for each of the Original Investors and the New Investor would involve a preferred return
to the New Investor, followed by a preferred return to the Original Investors, followed by
fluctuating profit percentage allocations based upon the amount of operating cash
distributed, and after a certain level of distributions are made, additional profits and
distributions would be allocated solely to the Original Investors.

(e) Most material business decisions by each of the Mortgagors would be
made by a two-person committee for each Mortgagor, one person selected by the New
Investor, and the other person selected by the Original Investors of each respective
Mortezgor. In the event of a deadlock in any Mortgagor over a material business
decision. 4he managing member (or general partner, as the case may be) of a Mortgagor
could cause that Mortgagor to purchase the New Investor's equity interest in that
Mortgagor; o the New Investor could cause the Original Investors in that Mortgagor to
sell their ownership. interests in that Mortgagor to the New Investor, using a value and
process which would involve one party setting the value and the other party deciding
whether to buy or sell at-ithat value.

(f) Each Mortgagor would have the right at any time (and the obligation not
later than 90 days prior to the Maturity Date) to redeem the New Investor's membership
or partnership interest, as the cas¢ may be, in that Mortgagor for a value determined by
reference to an appraisal or appraisals obtained at that time, subject to a minimum
redemption value.

(g)  If (i) a Mortgagor does not redeem the New Investor's membership or
partnership interest in that Mortgagor within a thezi-prescribed time or (ii} a Removal has
occurred or (iii) a buy/sell has occurred under the Morigagor’s organizational documents
and the New Investor is the purchasing entity of all o the ownership interests in each
entity comprising Mortgagor, the New Investor would tizp-have the right to act as the
managing member (or general partner, as the case may bej-(2"Step Up") and make all
"major decisions" thereafter, and Mortgagor shall promptly not ty‘Mortgagee thereof in
writing.

4. In the event that there is 3 tep Up, the
existing guarantors under the Loan Documents shall not be released” from liability
thereunder, and Mortgagor shall cause to be paid to Mortgagee a fee of one percent (1%)
of the principal balance of the Note then outstanding on account of such Step Up, in
addition to all costs and expenses incurred by Mortgagee in connection with such Step
Up (provided however. that such fee shall only be one-quarter of one percent (1/4%) of
the principal balance of the Note then outstanding if the New Investor has not acquired
and does not then hold at least 51% of the ownership interests in each entity comprising
Mortgagor in connection with such Step Up.

5. The TIC Agreement (as defined above in this
Paragraph 9), as heretofore entered into and amended by the Mortgagors prior to the date
of this Mortgage, would be further amended to provide that a "Change of Voting
Control” under Section 4 of that Agreement would not occur as a result of a Step Up.
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Additionally, the TIC Agreement would also be amended to provide that New Investor
will be entitled to make all decisions under Paragraph 26.7 of the TIC Agreement in the
event of a Step Up.

For purposes of this Paragraph 9(h), the term "Preferred Equity Investor
Admission Conditions” shall mean:

(1) no Event of Default shall have occurred and remain
uncured under any of the Loan Documents:

(i)  the proposed New Investor shall be, at the time of its
proposed admission as an investor in each of the Mortgagors, a single purpose,
whiolly owned subsidiary of a Wrightwood Affiliate, which shall be a reputable
entity, ‘creditworthy, with reasonably sufficient financial worth considering the
obligations . undertaken, as evidenced by financial statements and other
information rzasonably requested by Mortgagee;

(i1~ subject to clause 3(e) above of this Paragraph 9(h)
regarding approval ofinaterial matters by a two person committee, the Ownership
and Control Requirernents, and the Management Requirements, as defined above,
shall continue to be satis5ied in full at the time of such proposed admission;

(iv)  the Mortgapee has received a written request for approval
from the Mortgagor at least thirtv-{30) days prior to the proposed admission
(including a description of the then pieposed terms of such admission, which shall
not deviate in any substantial or matérial way from the Entity Amendment
Provisions set forth above), together with ¢ diagram showing the legal structure of
each Mortgagor after the contemplated admissiaiiof the New Investor, and a list
of the names, types of interests and ownership percéntages of all persons to have
ownership interests of 20% or more in any of the turegoing or any constituent
entity thereof, financial statements for all such entities‘znd an administrative fee
of $5,000, which shall be deemed fully earned on the date of receipt and shall be
retained by Mortgagee regardless of whether or not the transfer occurs and
whether or not approval is given;

(v)  Mortgagee and its counsel have received (aa).certification
from each Mortgagor and the New Investor that the proposed terms of the
proposed admission described in the foregoing subparagraph are the actual terms
of the admission, (bb) all corporate, partnership or other entity documents and
(cc) all other certificates, legal opinions, title materials and other documents
which Mortgagee may reasonably require, all in form and substance reasonably
satisfactory to Mortgagee which is consistent with the provisions set forth herein,
at least ten (10) days prior to the proposed admission;

(vi)  the debt service coverage ratio for the Loan 1s not less than
125-1.0. as calculated to the satisfaction of Mortgagee, and the loan-to-value ratio
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of the Loan to the Mortgaged Property does not exceed 75%. calculated to the
reasonable satisfaction of Mortgagee;

(vii) to the extent applicable at the time, Mortgagee shall have
received in writing evidence from the Rating Agencies to the effect that such
admission will not result in a re-qualification, reduction or withdrawal of any
rating initially assigned or to be assigned in a Secondary Market Transaction
together with such legal opinions as may be requested by the Rating Agencies.
The term "Rating Agencies” as used herein shall mean each of Standard & Poor’s
Ratings Group, Moody’s Investors Service, Inc., Duff & Phelps Credit Rating
Co., Fitch Investors Service, Inc. or any other nationally-recognized statistical
rafing agency who shall then be rating the certificates or securities issued in
connection with the Secondary Market Transaction; and

(viii) Mortgagee shall have received payment of all reasonable
costs and @ypenses incurred by Mortgagee in connection with such admission
(including reasonable attorney’s fees and costs).

(1) Fxcept as otherwise set forth in this Paragraph 9,
Mortgagor has not incurred apd will not incur any indebtedness, secured or unsecured,
other than the Loan and custonia:y frade payables accumulated in the ordinary course of
business, and debt (i) incurred in the vrdinary course of business to vendors and suppliers
of services to the Mortgaged Property. (i1) ot secured by the Mortgaged Property, or any
portion thereof, or by interests in the Mortzagor or any constituent entity thereof, and (1ii)
not accompanied by any rights to control of 15 obtain control of the Mortgagor or any
constituent entity thereof. No indebtedness other than the Loan may be secured
(subordinate or pari passu) by the Mortgaged Fraperty, or any portion thereof, or by
interests in the Mortgagor or any constituent entity thercotiexcept as set forth herein.

Notwithstanding the foregoing;. Mortgagee will permit
entities affiliated with the Mortgagor to make capital contibutions, loans, or other
operating advances to Mortgagor whether characterized as debt or equity, (collectively
"Advance”). as long as any such Advance is:

1. subordinate in all respects to‘the Loan;
2. for the benefit of the Mortgaged Froperty;

3. not secured by any lien on the Mortgaged
Property; and

4. is payable out of revenues from the
Mortgaged Property only to the extent of excess cash flow (after payment
of all expenses related to the Mortgaged Property, escrows provided for
under the Loan Documents and debt service on the Loan).

A default under any Advance shall not
trigger a default under the Loan. Mortgagor shall provide at least ten (10)
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days prior written notice to Mortgagee prior to the making of any such
Advance, and at the election of Mortgagee the party making such Advance
shall execute a Subordination Agreement in form reasonably satisfactory
to Mortgagee confirming all of the foregoing.

G) Notwithstanding the provisions of this Paragraph 9,
Mortgagee will permit Mortgagor the one-time only right to enter into secondary
financing ("Secondary Financing™) for the benefit of the Mortgaged Property, provided
that:

1. no Event of Default exists under the Loan
Documents;

2. the loan documents evidencing such
Serondary Financing contain a covenant whereby Mortgagor agrees not to
make payments to the holder of any Secondary Financing during any
period in-which a monetary default exists under the Loan Documents;

3. the Secondary Financing will consist of a
single mortgage~which will be the only loan secured by the Mortgaged
Property other tiri the Loan;

4, the Secondary Financing, by its terms, shall
be and remain completely-subject and subordinate to the Loan Documents
and any extensions, modificziiens and amendments thereof, and to any
subsequent advances made by the first Mortgagee, whether obligatory or
optional and Mortgagor and the Secondary Financing lender shall enter
into such Subordination and Intercreditor Agreements as reasonably
requested by Mortgagee;

5. the Secondary Fisanzing shall not violate
the terms of any leases, and by its terms, shall be, znd remain subordinate
to all present and future leases (unless it enters into subordination, non-
disturbance and attornment agreements with such teneiits which will
recognize such tenants upon foreclosure), and shall, by its’t<rms, prohibit
the second mortgagee from joining any tenants in any foreclosvze action it
may institute;

6. a default under the Secondary Financing will
be a default under the Loan;

7. the Secondary Financing shall have a
maturity date coterminous with or longer than the maturity date of the
Loan;

8. the Secondary Financing shall be held by a
regulated financial institution acceptable to Mortgagee;
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9. the Secondary Financing shall be at a fixed
rate, with a constant amortization, and with all payments on a current basis
with no accruals for interest or additional principal or advances;

10.  the Secondary Financing must not be given
in satisfaction of or to evidence any judgments or claims against the
Mortgagor;

11. the Secondary Financing shall not be cross-
defaulted or cross-collateralized with any loans encumbering any security
other than the Mortgaged Property;

12, the holder of the Secondary Financing shall
not be in any way affiliated with the Mortgagor;

13.  the debt service coverage ratio for the
comoined loan payments of the Secondary Financing and the Loan shall
not resalt isca debt service coverage ratio of less than 1.25, calculated to
the reasonablé zatisfaction of Mortgagee, and the loan-to-value ratio for
the combined-proposed mortgage and this Mortgage shall not exceed 75%,
calculated to therasonable satisfaction of Mortgagee;

147, such Secondary Financing shall provide that
all insurance proceeds and pondemnation awards shall be applied solely as
described in the Loan Documents:

15, the ‘mortgagee under such Secondary
Financing shall have agreed in wriling /@) to give simultaneous copies to
Mortgagee of any notices given by sucl-martgagee under said Secondary
Financing, including without limitation, nctices of default, (b) to collect
no meome, rents, issues, profits or proceeds frou:the Mortgaged Property,
whether directly or through a receiver, unless the oidor written consent of
Mortgagee is obtained which consent shall not be unréasenably withheld,
provided, however, the foregoing shall not prohibit the migrigagee under
the Secondary Financing from exercising its right to foreclose; and (c) to
be bound by any extensions, modifications or amendments i the Loan
Documents;

16.  the mortgagee under such Secondary
Financing shall enter into a subordination agreement reasonably
satisfactory to Mortgagee:

17. all information necessary to determine
whether or not the conditions provided herein have been satisfied shall be
provided to Mortgagee at the time of the request, together with an
administrative fee of $5,000 which shall be deemed fully earned on the
date of receipt and shall be retained by Mortgagee regardless of whether or
not the junior financing is obtained and whether or not consent is given:
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18.  the Recourse Obligations shall be expanded
to include liability for an amount equal to the sum of all payments made
by Mortgagor to junior lienholders during any period in which a default
exists under the Loan; and

19.  all costs and expenses in connection with the
request for approval shall be paid by the Mortgagor, including, without
limitation, Mortgagee's reasonable attorneys’ fees.

10. Estoppel Certificates.

(a) Mortgagor, within ten (10) business days after request by
Mortgagee, “shall furnish Mortgagee from time to time with a statement, duly
acknowledger ard certified, setting forth (i) the amount of the original principal amount
of the Note, (ii) fhic smpaid principal amount of the Note, (iii) the rate of interest in the
Note, (iv) the date tirbugh which all installments of interest, commitment fees and/or
principal have been paid, (v) any offsets or defenses to the payment of the Indebtedness,
if any, (vi) that the Note and this Mortgage have not been modified or if modified, giving
particulars of such modificatior and (vii) such other information as shall be requested by
Mortgagee.

(b)  Mortgagor,-after request by Mortgagee, will use diligent
efforts to obtain and furnish (within the time periods, if any, provided in the applicable
Leases or if no time period is so speciiied, within thirty (30) days after request)
Mortgagee from time to time with estoppel certificates from any tenants under then
existing Leases, which certificates shall be in forme zad substance as required by such
Leases, or if not required, then in form and substance reasonably satisfactory to
Mortgagee.

{c) Mortgagee, by its acceptance of'this-Mortgage, agrees that
within ten (10) business days after written request by Mortgagor/(and receipt from
Mortgagor of the information and materials sufficient to enable Mcnigagee 1o so state),
Mortgagee shall furnish Mortgagor with a written statement setting forth that (i) the
Preferred Equity Investor Admission Conditions have all been satistied or, if not
satisfied, identification of those conditions which in Mortgagee's opinion remain
unsatisfied); (ii) the conditions to becoming a member or limited partner under Sektion
9(h) above have been satisfied (or, if not satisfied, identification of those conditions
which in Mortgagee's opinion remain unsatisfied); and (iii) the New Investor shall have
the right to become a member or limited partner, as the case may be, of each Mortgagor,
pursuant to Section 9(h) above, so long as all of the Preferred Equity Investor Admission
Conditions are satisfied.

I1.  No Cooperative or Condominium. Mortgagor represents and
warrants that the Mortgaged Property has not been subjected to a cooperative or
condominium form of ownership. Mortgagor hereby covenants and agrees that it will not
file a declaration of condominium, map or any other document having the effect of
subjecting the Mortgaged Property. to a condominium or ¢ooperative form of ownership.




1028722060 Page: 45 of 88

UNOFFICIAL COPY

oan No. 526499:11

12.  Changes in the Laws Regarding Taxation. If any law is enacted
or adopted or amended after the date of this Mortgage which deducts the Indebtedness or
any portion thereof from the value of the Mortgaged Property for the purpose of taxation
or which imposes a tax, either directly or indirectly, on the principal amount of the Note
or Mortgagee’s interest in the Mortgaged Property, Mortgagor will pay such tax, with
interest and penalties thereon, if any. In the event Mortgagee is advised by counsel
chosen by it that the payment of such tax or interest and penalties by Mortgagor would be
unlawful or taxable to Mortgagee or unenforceable or provide the basis for a defense of
usury, then in any such event, Mortgagee shall have the option, by notice of not less than
sixty (60) days, to declare the Indebtedness immediately due and payable without
prepayrent fee or premium, except that if an Event of Default, or an event which with
notice and’or the passage of time, or both, would constitute an Event of Default, has
occurred, the spplicable premium computed in accordance with the Note shall apply.

13. .~ No Credits on Account of the Indebtedness. Mortgagor will not
claim or demand or be entitled to any credit or credits on account of the Indebtedness for
any part of the Taxes assessed against the Mortgaged Property or any part thereof and no
deduction shall otherwise b2 made or claimed from the taxable value of the Mortgaged
Property, or any part thereof, by 'reason of this Mortgage or the Indebtedness. In the
event such claim, credit or deduciion shall be required by law, Mortgagee shall have the
option, by notice of not less than sixty.(£J) days, to declare the Indebtedness immediately
due and payable without prepayment fce or nremium, except that if an Event of Default,
or an event which with notice and/or the'passage of time, or both, would constitute an
Event of Default, has occurred, the applicabl¢ premium computed in accordance with the
Note shall apply.

14.  Documentary Stamps. If at-any time the United States of
America, any State thereof or any subdivision of any such Stafe shall require revenue or
other stamps to be affixed to the Note or this Mortgage, or impse any other tax or charge
on the same, Mortgagor will pay for the same, with interest and pepalties thereon, if any.

15.  Right of Entry. Mortgagee and its agents shall have the right to
enter and inspect the Mortgaged Property at any time during reasonabl> br.siness hours
upon twenty-four (24} hour notice to Mortgagor, except in the case of an emZrgency, in
which event Mortgagee and its agents may enter and inspect the Mortgaged Property at
any time.

16. Books and Records.

(a) Mortgagor will maintain full, accurate and complete books
of accounts and other records reflecting the results of the operations of the Mortgaged
Property as well as its other operations and will furnish, or cause to be furnished, to
Mortgagee the following:

(1) within ninety (90) days after the end of each fiscal year, the
Mortgagor will furnish to Mortgagee. a statement of Mortgagor’s financial
condition, including a balance sheet and profit and loss statement, and a statement
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of annual income and expenses satisfactory in form and substance to Mortgagee
n connection with the operation of the Mortgaged Property, in detail satisfactory
to Mortgagee, prepared by, audited and certified by a certified public accountant
who is a member of the American Institute of Certified Public Accountants and,
in addition, within forty-five (45) days after the end of each fiscal quarter of
Mortgagor, Mortgagor shall provide the above information except that it may be
prepared and certified by the financial officer of Mortgagor who is responsible for
the preparation of such annual financial statements. Notwithstanding the
foregoing, so long as no uncured Event of Default then exists and is continuing,
Mortgagee will, in lieu of audited financial statements from a certified public
accountant, accept the statement of annual income and expense described above
prerared and certified by Mortgagor, Mortgagor's accountant or a financial officer
of Morteagor, provided that the statement certified by a public accountant is not
availetle:

(11 accompanying the submission of the certified statements of
annual and quarterly income and expenses, when the Mortgaged Property is
office, retail or muiri-ienant industrial property, shall be a certified current rent
roll, which shall include among other things tenant names, lease commencement
and expiration dates, squere) footage, annual rent, annual operating expense and
real estate tax contributions ¢nd iy and all other fees paid by tenants and security
deposits currently held.

(i)  accompanying the submission of the certified statements of
annual and quarterly income and expeénses shall be such additional financial
information as Mortgagee shall reasonably reauire.

(b)  Mortgagee shall have the rght, upon five (5) days’ prior
notice to Mortgagor, to inspect and make copies of Mortgazes's books and records and
income tax returns and notices.

{c) In the event of a Secondary Market Transaction, Mortgagor
shall furnish from time to time such information relating to Mortgagor and th= Mortgaged
Property as shall be reasonably requested by the Rating Agencies.

(d)  If any of the materials described in Paragraph 16(a)hat are
required to be delivered to Mortgagee is not timely delivered, Mortgagor shall promptly
pay to Mortgagee, as a late charge, $500 per item for each full or partial month during
which such item remains undelivered following ten (10) days' prior written notice from
Mortgagee. Mortgagor acknowledges that Mortgagee will incur additional expenses as a
result of any such late deliveries, which expenses would be impracticable to quantify, and
that Mortgagor’s payments under this Paragraph are a reasonable estimate of such
expenses.

17.  Performance of Other Agreements. Mortgagor shall observe
and perform each and every term to be observed or performed by such Mortgagor
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pursuant to the terms of any agreement or recorded instrument affecting or pertaining to
the Mortgaged Property.

18.  Representations and Covenants Concerning Loan. Mortgagor
represents, warrants and covenants as follows:

(a) The Note, this Mortgage and the other Loan Documents are
not subject to any right of rescission, set-off, counterclaim or defense, including the
defense of usury, nor would the operation of any of the terms of the Note, this Mortgage
and the other Loan Documents, or the exercise of any right thereunder, render this
Mortzage unenforceable, in whole or in part, or subject to any right of rescission, set-off,
counterelaim or defense, including the defense of usury.

(b) ANl certifications, permits, licenses and approvals,
including, withont limitation, certificates of completion and occupancy permits required
for the legal use and occupancy of the Mortgaged Property, have been obtained and are in
full force and eficct. The Mortgaged Property is free of material damage and is in good
repair, and there 1s ne-pioceeding pending for the total or partial condemnation of, or
affecting, the Mortgaged Property.

(cy Al of the Improvements which were included in
determining the appraised value 5t the Mortgaged Property lie wholly within the
boundaries and butlding restriction” lines of the Mortgaged Property, and no
improvements on adjoining properties cricroach upon the Mortgaged Property, and no
easements or other encumbrances upor the Land encroach upon any of the
Improvements, so as to affect the value or‘marketability of the Mortgaged Property
except those which are insured against by title irsurance. All of the Improvements
comply with all requirements of applicable zoning ard subdivision laws and ordinances
in all material respects.

(d)  The Mortgaged Property is notsuavject to any Leases other
than the Leases described in the rent roll delivered to Mortgagee i connection with this
Mortgage. No person has any possessory interest in the Mortgaged Preperty or right to
occupy the same except under and pursuant to the provisions of the Ledses. Except as
otherwise disclosed in writing to Mortgagee, the current Leases are in/rull force and
effect and to Mortgagor's knowledge there are no defaults thereunder by eitiicr party and
there are no conditions that, with the passage of time or the giving of notice, or both,
would constitute defaults thereunder.

{e) The Mortgaged Property and the Leases are in compliance
with all statutes, ordinances. regulations and other governmental or quasi-governmental
requirements and private covenants now or hereafter relating to the ownership,
construction, use or operation of the Mortgaged Property.

{f) There has not been and shall never be committed by
Mortgagor or any other person in occupancy of or involved with the operation or use of
the Mortgaged Property any act or omtssion affording the federal government or any state
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or local government the right of forfeiture as against the Mortgaged Property or any part
thereof or any monies paid in performance of Mortgagor’s obligations under any of the
Loan Documents. Mortgagor hereby covenants and agrees not to commit, permit or
suffer to exist any act or omission affording such right of forfeiture.

{g)  The Asset Management Agreement dated August 8, 2007,
as amended on June 30, 2010 (the "Management Agreement") between Mortgagor and
NewMark Merrill Companies, LLC ("Manager") pursuant to which Manager operates the
Mortgaged Property (a true, correct and complete copy of which has been delivered to
Mortgagee) is in full force and effect and there 1s no default or violation by any party
thereunder.The fee due under the Management Agreement, and the terms and provisions
of the Management Agreement, are subordinate to this Mortgage and the Manager shall
attorn to Mortgr.gee. Mortgagor shall not terminate, cancel, modify, renew or extend the
Management Agreement, or enter info any agreement relating to the management or
operation of the Metizased Property with Manager or any other party without the express
written consent of Martgagee, which consent shall not be unreasonably withheld. If at
any time Mortgagee conseriz to the appointment of a new manager, such new manager
and Mortgagor shall, as a zondition of Mortgagee’s consent, execute a Manager’s
Consent and Subordination of Management Agreement in the form then used by
Mortgagee. Notwithstanding anything herein to the contrary, Mortgagee approves any
Approved Manager (as defined in Section 9(g) above) as a property manager, reserving
the right to approve the property management agreement, which approval shall not be
unreasonably withheld or delayed.

(h)  Improper Financial Tizasactions.

(i) Mortgagor is, and shail remein at all times, in full
compliance with all applicable laws and regulatiens of the United States of
America that prohibit, regulate or restrict financial ‘trapsactions, and any
amendments or successors thereto and any applicable reguiations promulgated
thereunder (collectively, the "Financial Control Laws"), inclucing but not limited
to those related to money laundering offenses and related cOmyliance and
reporting requirements (including any money laundering offenses” rrchibited
under the Money Laundering Control Act, 18 U.S.C. Sections 1956, 1957 aad the
Bank Secrecy Act, 31 U.S.C. Sections 5311 ef seq.) and the Foreign ‘Assets
Control Regulations, 31 C.F.R. Section 500 ef seq.

(i)  Mortgagor represents and warrants that: (a) Mortgagor is
not a Barred Person (hereinafter defined); (b) no tenant of the Mortgaged Property
is a Barred Person; (c) the Manager is not a Barred person; (d) Mortgagor is not
owned or controlled, directly or indirectly, by any Barred Person; and (e)
Mortgagor is not acting, directly or indirectly. for or on behalf of any Barred
Person.
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(i1}  Mortgagor represents and warrants that it understands and
has been advised by legal counsel on the requirements of the Financial Control
Laws.

(1v)  Under any provision of this Mortgage or any of the other
Loan Documents where the Mortgagee shall have the right to approve or consent
to any particular action, including without limitation any (i) sale, transfer,
assignment of the Mortgaged Property or of any direct or indirect ownership
interest in Mortgagor, (i) leasing of the Mortgaged Property, or any portion
thereof, or (iii) incurring of additional financing secured by Mortgaged Property,
ar any portion thereof or by any direct of indirect ownership interest in the
Mertgagor, Mortgagee shall have the right to withhold such approval or consent,
in‘its sale discretion, if the granting of such approval or consent could reasonably
be comsirued as a violation of any of the Financial Control Laws.

(V). Mortgagor covenants and agrees that it will upon request
provide Mortgagee with (or cooperate with Mortgagee in obtaining) information
required by Mortgagee for purposes of complying with any Financial Control
Laws.

As used in this Mortgage, the term "Barred Person" shall mean (i)
any person, group or entity nanied as a “Specially Designated National and
Blocked Person™ or as a person who cepmits, threatens to commit, supports, or is
associated with terrorism as designated/vy the United States Department of the
Treasury’s Office of Foreign Assets Contzii ("OFAC™), (ii) any person, group or
entity named in the lists maintained by the WUnited States Department of
Commerce (Denied Persons and Entities), (iii) any ¢overnment or citizen of any
country that is subject to a United States Embarge identified in regulations
promulgated by OFAC and (iv) any person, group or entit’ named as a denied or
blocked person or terrorist in any other list maintained by any agency of the
United States government.

19.  Single Asset Entity/Separateness.  Mortgagor~ ~“epresents,
warrants and covenants as follows:

(a) The purpose for which the Mortgagor is organized shall be
limited solely to (A) owning, holding, selling, leasing, transferring, exchanging, operating
and managing the Mortgaged Property, (B) entering into the Loan with the Mortgagee,
(C) refinancing the Mortgaged Property in connection with a permitted repayment of the
Loan, and (D)) transacting any and all lawful business for which a Mortgagor may be
organized under its constitutive law that is incident, necessary and appropriate o
accomplish the foregoing.
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(b)  Mortgagor does not own and will not own any asset or
property other than (i) the Mortgaged Property, and (ii) incidental personal property
necessary for and used in connection with the ownership or operation of the Mortgaged
Property.

{¢)  Mortgagor will not engage in any business other than the
ownership, management and operation of the Mortgaged Property.

(d)  Mortgagor will not enter into any contract or agreement
with any affiliate of Mortgagor, any constituent party of Mortgagor, any owner of the
Mortzagor, the Guarantors (as hereinafter defined) or any affiliate or any constituent
party “of Guarantor, except upon terms and conditions that are intrinsically fair,
commercielly reasonable and substantially similar to those that would be available on an
arms-lengin basis with third parties not affiliated with the Mortgagor or any constituent
party of Morigagar or any owner of Mortgagor.

(e} ~ Mortgagor has not incurred and will not incur any
indebtedness, secured/of unsecured, other than the Loan, Advances, Secondary
Financing, Additional Funding and debt (i) incurred in the ordinary course of business to
vendors and suppliers of services to the Mortgaged Property, (ii) not secured by the
Mortgaged Property, or any podtion thereof, or by interests in the Mortgagor or any
constituent entity thereof, and (ii1) 1.0t accompanied by any rights to control or to obtain
control of the Mortgagor or any constituent entity thereof. No indebtedness other than
the Loan, Advances, Secondary Financing and Additional Funding may be secured
(subordinate or pari passu) by the Mortgaged Property, or any portion thereof, or by
interests in the Mortgagor or any constituent entity-<hereof.

) Mortgagor has not madc and will not make any loans or
advances to any entity or person (including any aftilizie or any constituent party of
Mortgagor or any owner of Mortgagor, any Guarantor or ery-affiliate or any constituent
party of Guarantor), and shall not acquire obligations or securides of its affiliates or any
constituent party .

(g)  To the extent there are sufficient net procseds from the
operation of the Mortgaged Property. Mortgagor is and will remain -solvent and
Mortgagor will pay its debts and liabilities (including, as applicable, shared pe/sonnel and
overhead expenses) from its assets as the same shall become due.

(h)  Mortgagor has done or caused to be done and will do all
things necessary to observe organizational formalities and preserve its existence, and
Mortgagor will not, nor will Mortgagor permit any constituent party of Mortgagor or any
owner of Mortgagor or any Guarantor to materially amend, modify or otherwise change
the partnership certificate, partnership agreement, articles of incorporation and bylaws,
operating agreement, trust or other organizational documents of Mortgagor or such
constituent party or Guarantor without the written consent of Mortgagee.
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(1) Mortgagor will maintain all of its books, records, financial
statements and bank accounts separate from those of its affiliates and any constituent
party. Mortgagor's assets will not be listed as assets on the financial statement of any
other entity. Mortgagor shall have its own separate financial statement, provided,
however, that Mortgagor's assets may be included in a consolidated financial statement of
its parent companies if inclusion on such a consolidated statement is required to comply
with the requirements of generally accepted accounting principles ("GAAP"), provided
that such consolidated f{inancial statement shall contain a footnote to the effect that
Mortgagor's assets are owned by Mortgagor and that they are being included on the
financial statement of its parent solely to comply with the requirements of GAAP, and
further provided that such assets shall be listed on Mortgagor's own separate balance
sheet. If required by law, Mortgagor will file its own tax returns and will not file a
consolidated (feleral income tax return with any other corporation. Mortgagor shall
maintain its bedks. records, resolutions and agreements as official records.

J! Mortgagor will be, and at all times will hold itself out to the
public as, a Jegal entity seperate and distinct from any other entity (including any affiliate
of Mortgagor, any constitucii party of Mortgagor, any Guarantor or any affiliate or any
constituent party of Guarantor), shall correct any known misunderstanding regarding its
status as a separate entity, shall conduct business in i1ts own name, shall not identify itself
or any of its affiliates as a division Or part of the other and shall maintain and utilize
separate telephone numbers, stationery, irvoices and checks.

(k)  To the extent there are sufficient net proceeds from the
operation of the Mortgaged Property, Mortgagoi wi!l maintain adequate capital for the
normal obligations reasonably foreseeable in a busincss, of its size and character and in
light of its contemplated business operations.

(b Neither Mortgagor nor any consitvent party will seek the
dissolution, winding up, liquidation. consolidation or merger,-in whole or in part, of
Mortgagor.

(m)  Mortgagor will not commingle the funds and other assets of
Mortgagor with those of any affiliate or any constituent party of Mortgagor oraxy. owner
of Mortgagor, any Guarantor, or any affiliate or any constituent party of Guaiziior, or
any other person, and will not participate in a cash management system with any sach
party.

(n)  Mortgagor will not commingle its assets with those of any
other person or entity and will hold all of its assets in 1ts own name.

(0)  Mortgagor will not guarantee or become obligated for the
debts of any other entity or person and does not and will not hold itself out as being
responsible for the debts or obligations of any other person.
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(p)  Mortgagor shall allocate fairly and reasonably any
overhead expenses that are shared with an affiliate, including paying for office space and
services performed by any emplovee of an affiliate.

(@) The stationery. invoices and checks utilized by Mortgagor
or utilized to collect its funds or pay its expenses shall bear its own name and shall not
bear the name of any other entity unless such entity is clearly designated as being
Mortgagor's agent.

(r) Mortgagor shall not pledge its assets for the benefit of any
other percon or entitv, and other than with respect to the Loan.

(s) Mortgagor shall correct any known misunderstanding
regarding its serarate identity.

‘1) Mortgagor shall not identify itself as a division of any other
person or entity.

20.  Eveuts of Default; Remedies. Each of the following events shall
constitute an "Event of Default" hereunder:

(@) if (i) a0y installment of interest or principal is not paid
within five (5) days after the same is due; (i} the entire Indebtedness is not paid on or
before the Maturity Date (or if the Maturity Date has been accelerated, upon such
acceleration), or (iii) any other payment or charge due under the Note, this Mortgage or
any other Loan Documents is not paid within five{3} days after the date when due;

(b)  if any Taxes payable uirectly to the billing authority by
Mortgagor are not paid before interest becomes payable on the’amount due or a penalty is
assessed (provided that the foregoing provisions of this clause (b) shall be subject to the
right to contest Taxes granted to Mortgagor in Paragraph 4(b) of “nis Mortgage. but only
for so long as the conditions in Paragraph 4(b) of this Mortgage remain satisfied);

(c)  if the Policies are not kept in full force and.cffect and are
not delivered to Mortgagee when required hereunder, or if the Policies aré xiot delivered
to Mortgagee within ten (10) days after request by Mortgagee;

(d) if any of the provisions of Paragraphs 7, 9, 19 or 39 herein
are violated or not complied with and such violation continues for ten (10) days after
written notice thereof:

{e)  if'any of the events described in Paragraph 41 shall occur;

(H) if at any ume any representation or warranty of Mortgagor
or any Guarantor made herein or in any guaranty, agreement, certificate, report, affidavit,
owner’s affidavit, financial statement or other instrument furnished to Mortgagee shall be
talse or misleading in any material respect;
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(g} if any mortgagee under a mortgage on the Mortgaged
Property, whether superior or subordinate to this Mortgage (i) demands payment in full or
otherwise accelerates any indebtedness of Mortgagor or (ii) otherwise commences the
exercise of any remedy available to such party under any loan document;

(h)  if Mortgagor fails to cure promptly any violation of any law
or ordinance affecting the Mortgaged Property (provided that the foregoing provisions of
this clause (h) shall be subject to any right to contest such violation specifically granted
to Morigagor in Paragraph 8 of this Mortgage);

(i) if any Guaranty (as hereinafter defined) is terminated or
any event or condition occurs which, in the sole judgment of Mortgagee, may impair the
ability o any Guarantor to perform its obligations under any Guaranty or any Guarantor
attempts 14 _vithdraw, cancel or disclaim any Guaranty, unless a replacement guarantor
has been approved by Mortgagee in its sole discretion;

(1) if a default by Mortgagor under any of the other terms,
covenants or conditions 41 the Note, this Mortgage or any other Loan Document shall
occur and such default shalnct have been cured within thirty (30) days after notice from
Mortgagee, provided that if-such default is not susceptible of being cured within such
thirty (30) day period and Mor‘gager shall have commenced the cure of such default
within such thirty (30) day peritd and thereafter diligently pursues such cure to
completion, then such thirty (30) day period shall be extended for a period of ninety (90)
days from the occurrence of the default, rrovided, further, that the notice and grace
period set forth in this subparagraph (j) shall‘not apply to any other Event of Default
expressly set forth in this Paragraph 20 or to any sther Event of Default defined as such
in any other Loan Document or to any other covenziii or condition with respect to which
a grace period is expressly provided elsewhere: or

(k) if any of the provisions ‘oi“Paragraphs 42(d) and/or
Paragraph 42(f) are violated or not complied with, and/of if any representation or
warranty in Paragraph 42(b) and/or 42(¢) shall prove false or musieading in any respect
and/or if any of the events described in Paragraph 42(e) shall oceur,

Upon the occurrence of any Event of Default, the Indel#edness shall
immediately become due at the option of Mortgagee.

Upon the occurrence of any Event of Default, Mortgagor shall pay interest
on the entire unpaid principal balance of the Note, as defined in and provided for in the
Note.

Upon the occurrence of any Event of Default, Mortgagee may, to the
extent permitted under applicable law, elect to treat the fixtures included in the
Mortgaged Property either as real property or as personal property, or both. and proceed
to exercise such rights as apply thereto. With respect to any sale of real property
included in the Mortgaged Property made under the powers of sale herein granted and
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conferred, Mortgagee may, to the exient permitted by applicable law, include in such sale
any fixtures included in the Mortgaged Property and relating to such real property.

21. Additional Remedies.

(a)  Upon the occurrence of any Event of Default, Mortgagee
may take such action, without notice or demand, as it shall deem advisable to protect and
enforce its rights against Mortgagor and in and to the Mortgaged Property or any part
thereof or interest therein, including, but not limited to, the following actions, each of
which may be pursued concurrently or otherwise, at such time and in such order as
Mortgagee tnay determine, in its sole discretion, without impairing or otherwise affecting
the other rights and remedies of Mortgagee (i) enter into or upon the Real Property, cither
personally or by its agents, nominees or attorneys and dispossess Mortgagor and its
agents and servants therefrom, and thereupon Mortgagee may (A) use, operate, manage,
control, insure, mainizin, repair, restore and otherwise deal with all and every part of the
Mortgaged Property aid conduct the business thereat, (B) complete any construction on
the Mortgaged Property in-such manner and form as Mortgagee deems advisable, (C)
make alterations, additions; zenewals, replacements and improvements to or on the
Mortgaged Property, (D) exercise all rights and powers of Mortgagor with respect to the
Mortgaged Property, whether in tii¢ name of Mortgagor or otherwise, including, without
limitation, the right to make, cancel, ‘epforce or modify leases, obtain and evict tenants
and demand. sue for, collect and receive all earnings, revenues, rents, issues, profits and
other income of the Mortgaged Property and every part thereof and (E) apply the receipts
from the Mortgaged Property to the payment’ of the Indebtedness, after deducting
therefrom all expenses (including reasonable attorieys’ fees and expenses) incurred in
connection with the aforesaid operations and all arietnts necessary to pay the taxes,
assessments, insurance and other charges in connectien‘with the Mortgaged Property, as
well as just and reasonable compensation for the services f Mortgagee and its counsel,
agents and employees, or (i) institute proceedings for the capplete foreclosure of this
Mortgage in which case the Mortgaged Property may be sold for'cash or upon credit in
one or more parcels, or (iii) with or without entry, to the extent perniitted and pursuant to
the procedures provided by applicable law, institute proceedings for. the partial
foreclosure of this Mortgage for the portion of the Indebtedness then dve and. payable,
subject to the continuing lien of this Mortgage for the balance of the Indebtsuness not
then due, or (iv) sell for cash or upon credit the Mortgaged Property or any part taereof
and all or any part of any estate, claim, demand, right, title and interest of Mortgagor
therein and rights of redemption thereof, pursuant to power of sale or otherwise, at one or
more sales, as an entirety or in parcels, at such time and place, upon such terms and after
such notice thereof as may be required or permitted by law, and in the event of a sale, by
foreclosure or otherwise, of less than al} of the Mortgaged Property, this Mortgage shall
continue as a lien on the remaining portion of or estate in the Mortgaged Property, or (v)
institute an action. suit or proceeding in equity for the specific performance of any
covenant, condition or agreement contained herein or in the Note or any other Loan
Document, or (vi) recover judgment on the Note or any Guaranty either before, during or
after any proceedings for the enforcement of this Mortgage, or (vii) pursue such other
remedies as Mortgagee may have under applicable law.
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(b)  The purchase money proceeds or avails of any sale made
under or by virtue of this Paragraph 21, together with any other sums which then may be
held by Mortgagee under this Mortgage, whether under the provisions of this Paragraph
21 or otherwise, shall be applied as follows:

First: To the payment of the costs and expenses of any such sale,
including reasonable compensation to Mortgagee, its agents and counsel, and of any
Judicial proceedings wherein the same may be made, and of all expenses, liabilities and
advances made or incurred by Mortgagee under this Mortgage, together with interest as
provided herein on all advances made by Mortgagee and all taxes or assessments, except
any laxes, assessments or other charges subject to which the Mortgaged Property shall
have been sold.

Second:  To the payment of the whole amount then due, owing or unpaid
upon the Note ior principal, together with any and all applicable interest, fees and late
charges.

Third: 10 the payment of any other sums required to be paid by
Mortgagor pursuant to any rrovision of this Mortgage or of the Note or of the Guaranty.

Fourth:  To the payment of the surplus, if any, to whomsoever may be
lawfully entitled to receive the sams;

Mortgagee and any receiver of the Mortgaged Property, or any part
thereof, shall be liable to account for only tiase rents, issues and profits actually received
by it.

(¢)  Mortgagee may adjourn-iiom time to time any sale by
Mortgagee to be made under or by virtue of this Mortgage by announcement at the time
and place appointed for such sale or for such adjourned salz or sales; and, except as
otherwise provided by any applicable provision of law, Mortgagce, without further notice
or publication, may make such sale at the time and place to which 'the same shall be so
adjourned.

(d)  Upon the completion of any sale or salés. made by
Mortgagee under or by virtue of this Paragraph 21, Mortgagee, or an officer of any court
empowered to do so, shall execute and deliver to the accepted purchaser or purchasers a
good and sufficient instrument. or good and sufficient instruments, conveying. assi gning
and transferring all estate, right, title and interest in and to the property and rights sold.
Mortgagee is hereby irrevocably appointed the true and lawful attorney of Mortgagor, in
its name and stead. to make all necessary conveyances, assignments. transfers and
detiveries of the Mortgaged Property and rights so sold and for that purpose Mortgagee
may execute all necessary instruments of conveyance, assignment and transfer, and may
substitute one or more persons with like power, Mortgagor hereby ratifying and
confirming all that its said attorney or such substitute or substitutes shall lawfully do by
virtue hereof. Any such sale or sales made under or by virtue of this Paragraph 21,
whether made under the power of sale herein granted or under or by virtue of judicial
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proceedings or of a judgment or decree of foreclosure and sale, shall operate to divest all
the estate, right, title, interest, claim and demand whatsoever, whether at law or in equity,
of Mortgagor in and to the properties and rights so sold, and shall be a perpetual bar both
at law and in equity against Mortgagor and against any and all persons claiming or who
may claim the same, or any part thereof from, through or under Mortgagor.

(e) In the event of any sale made under or by virtue of this
Paragraph 21 (whether made under the power of sale herein granted or under or by virtue
of judicial proceedings or of a judgment or decree of foreclosure and sale) the entire
Indebtedness, if not previously due and payable, immediately thereupon shall, anything in
the Note 1his Mortgage, any Guaranty or any other Loan Document to the contrary
notwithstanding, become due and payable.

{f) Upon any sale made under or by virtue of this Paragraph 21
(whether made undér-the power of sale herein granted or under or by virtue of judicial
proceedings or of a judzment or decree of foreclosure and sale), Mortgagee may bid for
and acquire the Morigaged. Property or any part thereof and in lieu of paying cash
therefor may make settlement tor the purchase price by crediting upon the Indebtedness
the net sales price after deducting therefrom the expenses of the sale and the costs of the
action and any other sums which Woitgagee is authorized to deduct under this Mortgage.

{g)  No recoviry of any judgment by Mortgagee and no levy of
an execution under any judgment upon ‘he ‘Mortgaged Property or upon any other
property of Mortgagor shall affect in any nianner or to any extent, the lien of this
Mortgage upon the Mortgaged Property or any parithereof, or any liens, rights, powers
or remedies of Mortgagee hereunder, but such liensy rights, powers and remedies of
Mortgagee shall continue unimpaired as before.

22.  Right to Cure Defaults. Upon the olcurrence of any Event of
Default or if Mortgagor fails to make any payment or to do any «ct as herein provided,
Mortgagee may, but without any obligation to do so and without notice to or demand on
Mortgagor and without releasing Mortgagor from any obligation hersinder, make or do
the same in such manner and to such extent as Mortgagee may deem necc¢ssa'y to protect
the security hereof. Without limiting the foregoing, Mortgagee may entér upon the
Mortgaged Property for such purposes or appear in, defend, or bring any”=Cion or
proceeding to protect its interest in the Mortgaged Property, and the cost and expinse
thereof (including, without limitation, attorneys’ fees and disbursements to the extent
permitted by law), with interest as provided in this Paragraph 22, shall be immediately
due and payable to Mortgagee upon demand by Mortgagee therefor. All such costs and
expenses incurred by Mortgagee in remedying such Event of Default or in appearing in,
defending, or bringing any such action or proceeding shall bear interest at the Default
Rate (as such term is defined in the Note), for the period from the date that such cost or
expense was incurred to the date of payment to Mortgagee. All such costs and expenses,
together with interest thereon at the Default Rate, shall be added to the Indebtedness and
shall be secured by this Mortgage. If the principal sum of the Note or any other amount
required to be paid on the Maturity Date under the Note shall not be paid on the Maturity
Date, interest shall thereafter be computed and paid at the Default Rate.
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23.  Late Payment Charge. If any monthly principal and interest
pavment is not paid, other than at maturity or earlier acceleration, in accordance with the
Note a late charge (the "Late Charge") shall be due as provided for in the Note.

24.  Prepayment. The Indebtedness may be prepaid only in
accordance with the terms of the Note.

25.  Prepayment After FEvent of Default. A tender of the amount
necessary to satisfy the entire indebtedness paid at any time following an Event of
Default or acceleration (which acceleration shall be at Mortgagee’s sole option),
includirg at a foreclosure sale or during any subsequent redemption period, if any, shall
be deewed a voluntary prepayment, which payment shall include a premium, the
calculatior of which shall be in accordance with the terms of the Note and shall depend
upon whethar the Event of Default or acceleration first occurred (1) prior to the time, if
any, the prepaymnt of the principal balance is not permitted pursuant to the terms of the
Note and prior to iz date on which the full amount of the balance of principal and
interest then remaining mpaid shall be due or (ii) on or after the date on which
prepayment of the principal‘balance is permitted pursuant to the terms of the Note.

26.  Appeiniment of Receiver. Mortgagee, upon the occurrence of an
Event of Default or in any action jo.foreclose this Mortgage or upon the actual or
threatened waste to any part of tiz Mortgaged Property, shall be entitled to the
appointment of a receiver without notice/and without regard to the value or condition of
the Mortgaged Property as security for the Tidibtedness or the solvency or insolvency of
any person liable for the payment of the Indebtzdsiess.

27, Security Agreement.

(a) This Mortgage is both a icei property Mortgage and a
"security agreement” within the meaning of the Uniforn: Cemmercial Code. The
Mortgaged Property includes both real and personal property «axd-all other rights and
interests, whether tangible or intangible in nature, of Mortgagar in the Mortgaged
Property. Mortgagor, by executing and delivering this Mortgage grants'to Morigagee, as
security for the Indebtedness, a security interest in the Mortgaged Propertviio the full
extent that the Mortgaged Property may be subject to the Uniform Commeé-cial Code
(such portion of the Mortgaged Property so subject to the Uniform Commercial) Code
being called in this Paragraph 27 the "Collateral”). Mortgagor hereby authorizes
Mortgagee to file financing statements (and amendments thereto and continuations
thereof) in order to create, perfect, preserve and continue the security interest(s) herein
granted. This Mortgage shall also constitute a "fixture filing" for the purposes of the
Uniform Commercial Code and shall cover all items of the Collateral that are or are to
become fixtures. Information concerning the security interest(s) herein granted may be
obtained from Mortgagee upon request.

If an Event of Default shall occur, Mortgagee, in addition to any
other rights and remedies which it may have, shall have and may exercise immediately
and without demand, any and all rights and remedies granted to a secured party upon
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default under the Uniform Commercial Code, including, without limiting the generality
of the foregoing, the right to take possession of the Collateral or any part thereof, and to
take such other measures as Mortgagee may deem necessary for the care, protection and
preservation of the Collateral. Upon request or demand of Mortgagee, Mortgagor shall at
its expense assemble the Collateral and make it available to Mortgagee at a convenient
place acceptable to Mortgagee. Mortgagor shall pay to Mortgagee on demand any and all
expenses, including legal expenses and attorneys” fees and disbursements, incurred or
paid by Mortgagee in protecting its interest in the Collateral and in enforcing its rights
hereunder with respect to the Collateral. Any notice of sale, disposition or other intended
action by Mortgagee with respect to the Collateral sent to Mortgagor in accordance with
the previsions hereof at least five (5) days prior to such sale, disposition or action shall
constituie-reasonable notice to Mortgagor. The proceeds of any disposition of the
Collateral. cr any part thereof, may be applied by Mortgagee to the payment of the
Indebtednes: iz such priority and proportions as Mortgagee in its discretion shall deem
proper.

Mortgagor shall notify Mortgagee of any change in name, identity
or structure of Mortgager.and Mortgagor hereby expressly authorizes Mortgagee to file
and record, at Mortgagor's seie ¢ost and expense, such Uniform Commercial Code forms
as are necessary to maintain the priority of the lien of Mortgagee upon and security
interest in the Collateral. In addition, Mortgagor shall promptly execute, file and record
such additional Uniform Commerclal Code forms or continuation statements as
Mortgagee shall deem necessary and shll pay all expenses and fees in connection with
the filing and recording thereof, provided ‘that no such additional documents shall
increase the obligations of Mortgagor under the ™ ote, this Mortgage or the other Loan
Documents.  Mortgagor hereby authorizes Mos (zagee and grants to Mortgagee an
irrevocable power of attorney, coupled with an interest, to file with the appropriate public
office on its behalf any financing or other statements ih copnection with the Collateral
covered by this Mortgage.

(b)  That portion of the Mortgaged Property consisting of
personal property and equipment, shall be owned by Mortgagor and shall not be the
subject matter of any lease or other transaction whereby the ownership or.any beneficial
interest in any of such property is held by any person or entity other than Morigagor nor
shall Mortgagor create or suffer to be created any security interest covering any such
property as it may from time to time be replaced, other than the security interesi-created
herein.

28. Authority.

(@)  Mortgagor has full power, authority and legal right to
execute this Mortgage, and to mortgage, give, grant, bargain, sell, alien, enfeoff, convey,
confirm, pledge, hypothecate and assign and grant a security interest in the Mortgaged
Property pursuant to the terms hereof and to keep and observe all of the terms of this
Mortgage on Mortgagor's part to be performed.
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(b)  Mortgagor represents and warrants to Mortgagee that
Mortgagor is not a "foreign person” and covenants with Mortgagee that Mortgagor will
not, throughout the term of the Note, become a "foreign person" within the meaning of
§1445 and §7701 of the Internal Revenue Code of 1986, (26 USC §§1445, 7701) and the
related Treasury Department regulations, including, without limitation, temporary
regulations (hereinafter collectively the "Code"): that is, such Mortgagor is not a non-
resident alien, foreign corporation, foreign partnership, foreign trust or foreign estate as
those terms are defined in the Code.

(c) Mortgagor represents and warrants to Mortgagee that
Mottgagor is comprised of a California limited partnership, and various limited liability
compapies, organized and existing under the laws of the State of Delaware and/or the
State of Czlifornia.

79 Actions and Proceedings. Mortgagee shall have the right to
appear in and detend any action or proceeding brought with respect to the Mortgaged
Property and to bring any action or proceeding, in the name and on behalf of Mortgagor,
which Mortgagee, in 1ts'discretion, shall decide should be brought to protect its interest(s)
in the Mortgaged Property.

30.  Further Acis, Ete, Mortgagor will, at the sole cost of Mortgagor,
and without expense to Mortgagec, do, execute, acknowledge and deliver all and every
such further acts, deeds, conveyances/ Mortgages, assignments, notices of assignments,
transfers and assurances as Mortgagee shial!, from time to time, require, for the better
assuring, conveying, assigning, transferring and confirming unto Mortgagee the property
and rights hereby mortgaged, given, granted, ‘bargained, sold, aliened, enfeoffed,
conveyed, confirmed, pledged, assigned and hypothécated or intended now or hereafter
so to be, or which Mortgagor may be or may hereafter pecome bound to COnvey or assign
to Mortgagee, or for carrying out the intention or facilitatiiz the performance of the terms
of this Mortgage or for filing, registering or recording this ivisrtgage and, on demand,
will execute and deliver within five (3) business days after réquest of Mortgagee, and if
Mortgagor fails to so deliver, hereby authorizes Mortgagee thereufter to execute in the
name of Mortgagor without the signature of Mortgagor to the ext=nt Mortgagee may
lawtully do so, one or more financing statements, chattel Mortgages 4r comparable
security instruments, to evidence more effectively the lien hereof upon ke Mortgaged
Property. Mortgagor grants to Mortgagee an irrevocable power of attorney ccupled with
an interest for the purpose of exercising and perfecting any and all rights and remedies
available to Mortgagee at law and in equity, including without limitation such rights and
remedies available to Mortgagee pursuant to this Paragraph 30.

31. Recording of Mortgage, Etc. Mortgagor forthwith upon the
cxecution and delivery of this Mortgage. will cause this Mortgage, and any security
instrument creating a lien or security interest or evidencing the lien hereof upon the
Mortgaged Property, to be filed, registered or recorded and, thereafter, from time to time,
each such other instrument of further assurance to be filed, registered or recorded, all in
such manner and in such places as may be required by any present or future law in order
to publish notice of and fully to protect the lien or security interest hereof upon, and the
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interest(s) of Mortgagee in, the Mortgaged Property. Mortgagor will pay all filing,
registration or recording fees, and all expenses incident to the preparation, execution and
acknowledgment of this Mortgage. any Mortgage supplemental hereto, any security
instrument with respect to the Mortgaged Property and any instrument of further
assurance, and all federal, state, county and municipal, taxes, duties, imposts, assessments
and charges arising out of or in connection with the making, execution, delivery and/or
recording of this Mortgage, any Mortgage supplemental hereto, any security instrument
with respect to the Mortgaged Property or any instrument of further assurance, except
where prohibited by law so to do. Mortgagor shall hold harmless and indemnify
Mortgagee, its successors and assigns, against any liability incurred by reason of the
impositiorr. ¢f any tax on the making. execution. delivery and/or recording of this
Mortgage, aiy Mortgage supplemental hereto, any security instrument with respect to the
Mortgaged Propesty or any instrument of further assurance.

32. Asury_Laws. This Mortgage and the Note are subject to the
express condition that'at no time shall Mortgagor be obligated or required to pay interest
on the principal balance duz under the Note at a rate which could subject the holder of the
Note to either civil or crimiral liability as a result of being in excess of the maximum
interest rate which Mortgagor i¢ permitted by law to contract or agree to pay. If by the
terms of this Mortgage or the Note/ Mortgagor is at any time required or obligated to pay
interest on the principal balance due (naet the Note at a rate in excess of such maximum
rate, the rate of interest under the Note shall be deemed to be immediately reduced to
such maximum rate and the interest payable shall be computed at such maximum rate and
all prior interest payments in excess of such niaximum rate shall be applied and shall be
deemed to have been payments in reduction of tae rrincipal balance of the Note and the
principal balance of the Note shall be reduced by suzrr amount in the inverse order of
maturity.

33,  Sole Discretion of Mortgagee. ¥ hcrever pursuant to this
Mortgage, Mortgagee exercises any right given to it to approve or disapprove, or any
arrangement or term is to be satisfactory to Mortgagee. the decicion of Mortgagee to
approve or disapprove or to decide that arrangements or terms are catisfactory or not
satisfactory shall be in the sole discretion of Mortgagee and shall be final‘and conclusive,
except as may be otherwise specifically provided herein.

34, Recovery of Sums Required To Be Paid. Mortgagee shaiihave
the right from time to time to take action to recover any sum or sums which constitute a
part of the Indebledness as the same become due, without regard to whether or not the
balance of the Indebtedness shall be due, and without prejudice to the right of Mortgagee
thereafter to bring an action of foreclosure, or any other action, for a default or defaults
by Mortgagor existing at the time such earlier action was commenced.

35, Marshalling and Other Matters. Mortgagor waives, 10 the
extent permitted by law, the bencfit of all appraisement, valuation, stay, extension,
rejnstatement and redemption laws now or hereafter in force and all rights of marshalling
in the event of any sale hereunder of the Mortgaged Property or any part thereof or any
interest therein, Further, Mortgagor expressly waives any and all rights of redemption
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from sale under any order or decree of foreclosure of this Mortgage on behalf of
Mortgagor, and on behalf of each and every person acquiring any interest in or fitle to the
Mortgaged Property subsequent to the date of this Mortgage and on behalf of al) persons
to the extent permitted by applicable law.

36.  Waiver of Notice. Mortgagor shall not be entitled to any notices
of any nature whatsoever from Mortgagee except with respect to matters for which this
Mortgage specifically and expressly provides for the giving of notice by Mortgagee to
Mortgagor and except with respect to matters for which Mortgagee is required by
applicable law to give notice, and Mortgagor hereby expressly waives the right to receive
any potice from Mortgagee with respect to any matter for which this Mortgage does not
specifically and expressly provide for the giving of notice by Mortgagee to Mortgagor.

37.  Remedies of Mortgagor. In the event that Mortgagor believes
that Mortgagce #as acted unreasonably or unreasonably delayed acting in any case where
by law or under’the Note, this Mortgage or the other Loan Documents, it has an
obligation to act'rcasonably or promptly, Mortgagor shall first seek injunctive relief or
declaratory judgment inthat instance before resorting to any other rights or remedies that
may then be available to Martgagor at law or in equity unless injunctive/declaratory relief
is no longer a practical remedy:

38. Reporting & equirements, At the request of Mortgagee,
Mortgagor shall supply or cause to bte supplied to Mortgagee either (a) a copy of a
completed Form 1099-B, Statement for R<cipients of Proceeds from Real Estate, Broker
and Barter Exchange Proceeds prepared by Mortgagor's attorney or other person
responsible for the preparation of such form, together with a certificate from the person
who prepared such form to the effect that such femn has, to the best of such person’s
knowledge. been accurately prepared and that such person will timely file such form or
(b) a certification from Mortgagor that the Loan is a-f=financing of the Mortgaged
Property or is otherwise not required to be reported to the Triternal Revenue Service
pursuant to Section 6045(e) of the Code. Mortgagor hereby ndemnifies, defends and
holds Mortgagee harmless from and against all loss, cost, damage'aad expense (including
without limitation, attorneys’ fees and disbursements and costs incurred in the
investigation, defense and settlement of claims) that Mortgagee may incur, directly or
indirectly, as a result of or in connection with the assertion against Mortgagee of any
claim relating to the failure of Mortgagee to comply with this Paragraph 38.

39, Hazardous Materials.

(a) Mortgagor represents and warrants that (i) the Mortgaged
Property is now and at all times during Mortgagor’s ownership thereof has not been in
vielation of any Environmental Laws (as defined below) relating to any petroleum
product and all hazardous or toxic substances. wastes or substances, any substances
which because of their quantitative concentration. chemical, radioactive, flammable,
explosive, infectious or other characteristics, constitute or may reasonably be expected to
constitute or contribute to a danger or hazard 1o public health, safety or welfare or to the
environment, including, without limitation, anv asbestos (whether or not friable) and any
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asbestos-containing materials, Mold [defined as the presence of any form of (i)
multicellular fungi that live on plant or animal matter and an indoor environment
(including without limitation Cladosporium, Penicillium, Alternaria, Aspergillus,
Fusarium, Trichoderma, Memnoniella, Mucor, and Stachybotrys chartarum (SC) often
found in water damaged building materials), (ii) spores, scents or byproducts produced or
released by fungi, including mycotoxins and (iii) microbial matter which reproduces
through mold, mildew and viruses, whether or not such microbial matter is living
(collectively “Mold™)], waste oils, solvents and chlorinated oils, polychlorinated
biphenvls (PCBs), toxic metals, etchants, pickling and plating wastes, explosives,
reactive metals and compounds, pesticides, herbicides, radon gas, lead (whether in water,
paint or<svil), urea formaldehyde foam insulation and chemical, biological and
radioactive wastes, or any other similar materials or any hazardous or toxic wastes or
substances which are included under or regulated by any federal, state or local law, rule
or regulation {whether now existing or hereafter enacted or promulgated, as they may be
amended from tirne te time) pertaining to environmental regulations, contamination,
clean-up or disclostres and any judicial or administrative interpretation thereof,
including any judicial or administrative orders or judgments ("Hazardous Materials"),
including, without limitaiion. the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. section 9601 et seq. ("CERCLA");
The Federal Resource Conservation. and Recovery Act, 42 U.S.C. section 6901 et seq.
("RCRA"); Superfund Amendments and Reauthorization Act of 1986, Public Law No.
99-499 ("SARA"); Toxic Substances Control Act, 15 US.C. section 2601 et seq.
("ITSCA™); the Hazardous Materials Transportation Act, 49 U.S.C. section 1801 et seq.;
and any other state superlien or environmental-clean-up or disclosure statutes (all such
laws, rules and regulations being referred to colicctively as "Environmental Laws"), (i1)
Mortgagor has not caused or suffered to occur any discharge, spill. uncontrolled loss or
seepage of any Hazardous Materials onto any property-adjoining the Mortgaged Property,
(iii) Mortgagor has not received any complaint, notice, l=tter; or other communication
from occupants, tenants, guests. employees, licensees or any other person regarding
odors, poor indoor quality, Mold, or any activity, condition, event ¢i_omission that causes
or facilitates the growth of Mold and Mortgagor further represents io the best of its
knowledge that no Mold or any activity. condition. event or omission-inat causes or
facilitates the growth of Mold exists at the property, and (iv) neither the Myrigagor nor
any tenant or occupant of all or part of the Mortgaged Property is now er.nas been
involved in operations at the Mortgaged Property which could lead to lianility for
Mortgagor or any other owner of the Mortgaged Property or the imposition of a lien on
the Mortgaged Property under any Environmental Law.

(b) At its sole cost and expense, Mortgagor shall comply with
and shall cause all tenants and other occupants of the Mortgaged Property to comply with
all Environmental Laws now in effect or hereafler enacted with respect to the discharge,
generation, removal, transportation, storage and handling of Hazardous Materials.
Mortgagor shall promptly notify Mortgagee if Mortgagor shall become aware of any
Hazardous Materials on the Mortgaged Property and/or it Mortgagor shall become aware
that the Mortgaged Property is in direct or indirect violation of any Environmental Laws
and/or if Mortgagor shall become aware of any condition on or near the Mortgaged
Property which shall pose a threat to the health, safety or welfare of humans. Mortgagor
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shall promptly remove all Hazardous Materials from the Mortgaged Property. such
removal to be performed in accordance with all applicable federal, state and local laws,
statutes, rules and regulations. Mortgagor shall pay immediately when due the cost of
removal of any Hazardous Materials and shall keep the Mortgaged Property free of any
lien imposed pursuant to any Environmental Laws now in effect or hereinafter enacted.

(c) If Mortgagee has reasonable cause to believe that the
Mortgaged Property is in violation of any Environmental Laws, Mortgagor grants
Mortgagee and its employees and agents an irrevocable and non-exclusive license,
subject to the rights of tenants, to enter the Mortgaged Property to conduct testing and to
remove any Hazardous Materials, and the costs of such testing and removal shall
immediaiely become due to Mortgagee and shall be secured by this Mortgage. If
Mortgagee his reasonable cause to believe that the Mortgaged Property is in violation of
any Enviropineatal Laws, Mortgagor, promptly upon the request of Mortgagee, from time
to time, shall provide Mortgagee with an environmental site assessment or environmental
audit report, or an update of such an assessment or report, all in scope, form and content
satisfactory to Mortgagee- Mortgagor shall maintain the integrity of all storage tanks and
drums on or under the Vioiigaged Property during the term of the Loan in compliance
with all Environmental Laws/now in effect or hereafter enacted. Mortgagor shall follow
an operation and maintenance program with respect to all storage tanks and drums on or
under the Mortgaged Property, whish program has been approved in writing by
Mortgagee.

(d)  Mortgagor shzil indemnify Mortgagee and hold Mortgagee
harmless from and against all liability, loss, coit {damage and expense (including, without
limitation, attorneys’ fees and costs incurred in the iiivestigation, defense and settlement
of claims) that Mortgagee may incur as a result of i in connection with the assertion
against Mortgagee (whether as past or present holder of this Mortgage, as mortgagee in
possession or as past or present owner of the Mortgaged Property by virtue of a
foreclosure or acceptance of a deed in licu of foreclosure) of-aby claim relating to the
presence and/or release, threatened release, storage, disposal, generating or removal of
any Hazardous Materials or compliance with any Environmenta] Lews now in effect or
hereafter enacted. The obligations and liabilities of Mortgagor under ‘his Paragraph 39
shall survive full payment of the Loan, entry of a judgment of foreclosure e acceptance
of a deed in lieu of foreclosure or any subsequent transfer to a third party. It is
understood that the presence and/or release of substances referred to in this sectiénnereof
does not pertain to a presence and/or release which first occurs solely after (A) repayment
of the Loan in full in accordance with the Loan Documents or (B) acquisition of title to
the Property by Mortgagee upon a foreclosure or acceptance of a deed in lieu of
foreclosure and surrender of possession and occupancy of the Property by Mortgagor, its
agents, affiliates, employees and independent contractors. Mortgagor shall have the
burden of proving that the conditions in subparagraph (d) were satisfied by clear and
convincing evidence and shall continue to defend with counsel satisfactory to Mortgagee
and shall indemnifv and hold Mortgagee harmless for all matters set forth in this
Paragraph 39, unless and until a court of competent jurisdiction finds that Mortgagor has
met such burden.
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(¢)  Nothing contained herein shall constitute or be construed as
a waiver of any statutory or judicial federal, state or local law which may provide rights
or remedies to Mortgagee against Mortgagor or others in connection with any claim
relating to the Mortgaged Property and pertaining to the presence and/or release,
threatened release, storage. disposal, generating or removal of any Hazardous Materials
or to the failure to comply with any Environmental Laws now or hereafter enacted.

40.  Asbestos. Mortgagor shall not install or permit to be installed in
the Mortgaged Property, friable asbestos or any substance containing asbestos. With
respect to any such material currently present in the Mortgaged Property, Mortgagor, at
Mortgagor’s expense, shall promptly comply with and shall cause all occupants of the
Mortgaped Property to comply with all present and future applicable federal, state or
local laws, rules, regulations or orders relating to asbestos, friable asbestos and asbestos
containing materials. In the event any asbestos, friable asbestos or asbestos containing
material is ‘discovered at the Mortgaged Property, Mortgagor shall obtain a
comprehensive asbistos report prepared by a licensed engineer or asbestos consultant
acceptable to Mortgages describing the form, extent, location and condition of such
asbestos and recommcpding methods of removal or abatement. Mortgagor shall
promptly comply at its solc cost and expense with the recommendations contained in
such report, such compliance 10 be performed in accordance with all applicable federal,
state and local laws, statutes, riles and regulations. Mortgagor shall indemnify
Mortgagee and hold Mortgagee harmless from and against all loss, cost, damage and
expense (including, without limitaticn, ‘attorneys’ fees and costs incurred in the
investigation, defense and settlement of clairns) that Mortgagee may incur as a result of
or in connection with the assertion against Meitzagee (whether as past or present holder
of the Mortgage, as mortgagee in possession, or as past or present owner of the
‘Mortgaged Property by virtue of a foreclosure ‘or acceptance of a deed in lieu of
foreclosure) of any claim relating to the presence or ramoval of any asbestos substance
referred to in this Paragraph 40, or compliance with any federal, state or local laws, rules,
regulations or orders relating thereto unless the presence of ush asbestos first occurred
afier foreclosure. The obligations and liabilities of Mortgagor under this Paragraph 40
shall survive full payment of the Loan, a foreclosure or the acceptance si-a deed in lieu of
foreclosure.

41.  Bankruptcy or Insolvency. In the event that Mortgager or any
Guarantor or, if Mortgagor or any Guarantor is a general or limited partnersnip, any
general partner of any such entity (a) admits in writing its inability to pay its debts
generally as they become due, or does not pay its debts generally as they become due, (b)
commences as debtor any case or proceeding under any bankruptcy, insolvency,
reorganization, liquidation, dissolution or similar law, or seeks or consents to the
appointment of a receiver, conservator, trustee, custodian, manager, liquidator or similar
official for it or the whole or any substantial part of its property, (¢} has a receiver,
conservator, trustee, custodian, manager, liquidator, or similar official appointed for it or
the whole or any substantial part of its property, by any governmental authority with
jurtsdiction to do so. (d) makes a proposal or any assignment for the benefit of its
creditors, or enters into an arrangement or composition or similar plan or scheme with or
for the benefit of creditors generally occurring in circumstances in which such entity is
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unable to meet its obligations as they become due or (¢) has filed against it any case or
proceeding under any bankruptcy, insolvency, reorganization, liquidation, dissolution or
similar law which (i) is consented to or not timely contested by such entity, (ii) results in
the entry of an order for relief, appointment of a recetver, conservator, trustee, custodian,
manager, liquidator or similar official for such entity or the whole or any substantial part
of its property and (iii) is not dismissed within sixty (60) days, an Event of Default shall
have occurred and as a result, the entire principal balance of the Note and all obligations
under any Guaranty shall become immediately due and payable at the option of
Mortgagee without notice to Mortgagor or any Guarantor and Mortgagee may exercise
any remedies available to it hereunder, under any other Loan Document, at law or in
equity.

42, Compliance with ERISA and State Statutes on_Governmental

Plans.

(a) Mortgagee represents and warrants to Mortgagor that, as of
the date of this Morigage and throughout the term of this Mortgage, the source of funds
from which Mortgagee extends this Mortgage is its general account, which is subject to
the claims of its general creditors under state law.

(b)y  Mortgugor represents and warrants that, as of the date of
this Mortgage and throughout the térm of this Mortgage, (i) Mortgagor is not an
"employee benefit plan" as defined in Seqtion 3(3) of the Employee Retirement Income
Security Act of 1974, as amended ("ERISA"), which is subject to Title I of ERISA and
(ij) the assets of such Mortgagor do not constituie "plan assets” of one or more such plans
within the meaning of 29 C.F.R. § 2510.3-101.

(c) Mortgagor represents and warrants to Mortgagee that, as of
the date of this Mortgage and throughout the term of this Morigage (i) Mortgagor is not a
"sovernmental plan” within the meaning of Section 3(32) of ERIZA. and (i1) transactions
by or with Mortgagor or any Mortgagor are not subject to siite/statutes regulating
investments of and fiduciary obligations with respect to governmental nians.

(d)  Mortgagor covenants and agrees to deliver 1o Mortgagee
such certifications or other evidence from time to time throughout the tecm of this
Mortgage, as requested by Mortgagee in its sole discretion, that (i) Mortgagot-istiot an
"employee benefit plan” or a "governmental plan”, (ii) Mortgagor is not subject to state
statutes regulating investments and fiduciary obligations with respect to governmental
plans, and (iii) one or more of the following circumstances is true:

(A}  Equity interests in Mortgagor are publicly offered
securities, within the meaning of 29 CF.R. § 2510.3-
101(b)(2):

(B)  Less than 25 percent of all equity interests in such
Mortgagor are held by "benefit plan investors” within the
meaning of 29 C.F.R. § 2510.3-101(f)(2); or
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(C)  Mortgagor qualifies as an "operating company” or a "real
estate operating company" within the meaning of 29 C.F.R.
§ 2510.3.-101(c) or (e).

()  Any of the following shall constitute an Event of Default
under this Mortgage, entitling Mortgagee to exercise any and all remedies to which it
may be entitled under this Mortgage, and any other Loan Documents (i) the failure of any
representation or warranty made by any Mortgagor under this Paragraph 42 to be true and
correct in all respects. (i) the failure of any Mortgagor to provide Mortgagee with the
written certifications and evidence referred to in this Paragraph 42 or (i) the
consupmation by Mortgagor or any one Mortgagor of a transaction which would cause
this Morigage or any exercise of Mortgagee’s rights under this Mortgage, or the other
Loan Doruments to constitute a non-exempt prohibited transaction under ERISA or a
violation ci_~ _state statute regulating governmental plans, or otherwise subjecting
Mortgagee to Lability for violation of ERISA or such state statute.

(N Mortgagor shall indemnify Mortgagee and defend and hold
Mortgagee harmless fron and against all civil penalties, excise taxes, or other loss, cost,
damage and expense (including, without limitation, attorneys’ fees and disbursements
and costs incurred in the investigation, defense and settlement of claims and losses
incurred in correcting any prohibited transaction or in the sale of a prohibited loan, and in
obtaining any individual prohibited” iransaction exemption under ERISA that may be
required, in Mortgagee’s sole discretion) tha: Mortgagee may incur, directly or indirectly,
as a result of a default under this Paragiarh 42. This indemnity shall survive any
termination, satisfaction or foreclosure of this Mortgage.

43.  Assignments. Mortgagee shall-liave the right to assign or transfer
its rights under this Mortgage without limitation provided the transferee assumes all of
Mortgagee's obligations hereunder. Any assignee or transférce shall be entitled to all the
benefits afforded Mortgagee under this Mortgage.

44.  Cooperatien. Mortgagor acknowledges thar Mortgagee and its
successors and assigns may (a) sell this Mortgage, the Note and other I'oap Documents to
one or more investors as a whole loan, (b) participate the Loan to one or :i¢i investors,
(c) deposit this Mortgage, the Note and other Loan Documents with a trust, which trust
may sell certificates to investors evidencing an ownership interest in the trust asdets or (d)
otherwise sell the Loan or interest therein to investors (the transactions referred to in
clauses (a) through (d) are hereinafier referred to as "Secondary Market Transactions™).
Mortgagor shall, at no out-of-pocket expense to it, cooperate in good faith with
Mortgagee (aa) in effecting any such Secondary Market Transaction and (bb) to
implement all requirements imposed by the Rating Agency involved in any Secondary
Market Transaction including. without limitation, all structural or other changes to the
Loan, modifications to any documents evidencing or securing the Loan, delivery of
opinions of counsel acceptable to the Rating Agency and addressing such matters as the
Rating Agency may require; provided, however, that Mortgagor shall not be required to
modify any documents evidencing or securing the Loan which would modify (i) the
interest rate payable under the Note. (i) the stated maturity of the Note, (i11) the
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amortization of principal of the Note or (1v) any other material economic or material non-
cconomic term of the Loan. Mortgagor shall provide such information and documents
relating to Mortgagor, Guarantor, if any, the Mortgaged Property, the Lease and the
Lessee as Mortgagee may reasonably request in connection with a Secondary Market
Transaction. Mortgagee shall have the right to provide to prospective investors any
mnformation in its possession, including, without Iimitation, financial statements relating
to Mortgagor, the Guarantor, if any, the Mortgaged Property and the Lessee provided
they agree to keep such information confidential, Mortgagor acknowledges that certain
information regarding the Loan and the parties thereto and the Mortgaged Property may
be included in a private placement memorandum, prospectus or other disclosure
docurients,

45.  Indemnification for Recourse Obligations. Mortgagor hereby
covenants.and agrees unconditionally and absolutely to indemnify and save harmless
Mortgagee. it afficers. directors, sharcholders, employees, agents and attorneys
(collectively, the "Indemnified Parties") against all damages, losses, liabilities, obligation,
claims, litigation. demands or defenses, judgments, suits, proceedings, fines, penalties,
costs, disbursements and <xpenses of any kind or nature whatsoever (including without
limitation attorneys’ fees reisoi 1ably incurred), which may at any time be imposed upon,
incurred by or asserted or awaidad against the Indemnified Parties and arising from the
Recourse Obligations.

This indemnity shall survive any foreclosure of this Mortgage, the taking
of a deed in lieu thereof, or any other discharge of the obligations of the Mortgagor
hereunder or a transfer of the Mortgaged Praperty. even if the indebtedness secured
hereby is satisfied in full. Mortgagor agrees that‘the indemnification granted herein may
be enforced by Mortgagee without resorting to_5i” exhausting any other security or
coliateral or without first having recourse to the Note oF the Mortgaged Property covered
by this Mortgage through foreclosure proceedings or otheiwise; provided, however, that,
subject to Paragraph 46 of this Mortgage, nothing herein Contained shall prevent
Mortgagee from suing on the Note or foreclosing this Mortgage o from exercising any
other rights under the Loan Documents.

46.  Exculpation and Recourse. The obligations and-liability of
Mortgagor pursuant to the following subparagraphs (a) and (b) are collectively referred to
as “Recourse Obligations”.

(a) Limited Recourse Obligations: Subject to Paragraph 45
hereof and subparagraphs (b) below, any claim based on or in respect of any liability of
Mortgagor under the Note or under this Mortgage or any other Loan Document shall be
enforced only against the Mortgaged Property and any other collateral now or hereafter
given to secure the Loan and not against any other assets, properties or funds of
Mortgagor; provided, however, that Mortgagor shall be personally liable for amounts
under the Loan Documents to the extent of loss, costs or damage arising out of the
matters described below, which liability shall not be limited solely to the Mortgaged
Property and other collateral now or hereafter given to secure the Loan but shall include
all of the assets, properties and funds of Mortgagor: (i) fraud, misrepresentation and
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waste, (ii) any rents, issues or profits collected more than one (1} month in advance of
their due dates, (i) any deliberate misapplication of rents, issues or profits, security
deposits and any other payments from tenants or occupants (including, without limitation,
lease termination fees. insurance proceeds, condemnation awards, or other sums of a
similar nature), which are not applied as provided in the Loan Documents or applied to
the operation of the Mortgaged Property, [for purposes of the foregoing, "misapplication
of rents" shall mean use of rents from the Mortgaged property, prior to applying rents to
the operating expenses of the Mortgaged Property (including, without limitation, amounts
then due for expenses of operating and managing the Mortgaged Property) and debt
service payments then due under the Loan for the Mortgaged Property], (iv) liability
under enironmental covenants, conditions and indemnities contained in the Mortgage
and in any- separate environmental indemnity agreements, (V) personalty or fixtures
removed or allowed to be removed by or on behall of Mortgagor and not replaced by
items of equal-or-greater value or functionality than the personalty or fixtures $o
removed, (vi) failure /(i pay taxes, assessments or ground rents prior 10 delinquency, or to
pay charges for labor; piaterials or other charges which can create liens on any portion of
the Mortgaged Property and any reasonable sums expended by Mortgagee in the
performance of or compliaiice _with the obligations of Mortgagor under the Loan
Documents, including, without (lim;tation, sums expended to pay taxes or assessments or
hazard insurance premiums or biils for utilities or other services or products for the
benefit of the Mortgaged Property (erceri to the extent Mortgagee is holding reserves for
such taxes and/or insurance costs), (vii) the nnauthorized sale, conveyance or transfer of
title to the Mortgaged Property or encumbrance of the Mortgaged Property (except as
otherwise expressly permitted in the Loan Documents), (viii) the filing of an action to
partition the Mortgaged Property or the occurrenee 5{ such partition or any sale pursuant
to such action, (ix) the transfer of TIC interests in the/Mortgaged Property or interests in
such TICs other than as expressly permitted in Paragraph 9(g) above, (x) the termination,
cancellation, or non-renewal of the Approved Manager (as defined in Section 9(g) above)
or any other failure of the Approved Manager to serve as‘rianager of the Mortgaged
Property, (xi) the failure of the Approved Manager to <nect the Management
Requirements (as defined in Paragraph 9(g) above). (xii) the failurz, of Mortgagor to
maintain its status as & single asset entity pursuant to its organizationai-documents and the
Loan Documents, (xiii) a violation of the provisions of Paragraph 18(h) of this-Mortgage,
(xiv) payment of any sums due under any Secondary Financing (as defined1 Paragraph
9(;) of this Mortgage) at any time after the occurrence and during the continuation nf any
Event of Default under any of the Loan Documents, and (xv) attorney's fees, court costs
and other expenses incurred by Mortgagee in connection with its enforcement of its
remedies under the Loan Documents, including, but not limited to, in connection with
any bankruptcy proceeding or reorganization brought by or against the Mortgagor or any
of its principals. Nothing herein shall be deemed (w) to be a waiver of any right which
Mortgagee may have under any bankruptcy law of the United States or the state where
the Mortgaged Property is located including, but not limited to, Section 506(a), 506(b},
[111(b) or any other provisions of the U.S. Bankruptcy Code, to file a claim for the full
amount of the indebtedness secured by this Mortgage or to require that all of the
collateral securing the indebtedness secured hereby shall continue to secure all of the
indebtedness owing to Mortgagee under the Note, this Mortgage and the other Loan
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Documents; (x) to impair the validity of the indebtedness secured by this Mortgage; (y) to
impair the right of Mortgagee as Mortgagee or secured party to commence an action to
foreclose any lien or security interest; or (z) to modify, diminish or discharge the liability
of any Guarantor under any Guaranty.

(b)  Full Recourse Obligations. Notwithstanding anything to
the contrary contained in this Mortgage or the other Loan Documents, the exculpation
provisions of subparagraph (a) above will BECOME NULL AND VOID and the Loan
will be FULLY RECOURSE to Mortgagor and any guarantor under any guaranty in the
event that Mortgagor, any guarantor under any guaranty or any indemnitor under any
indemdity agreement (i) commences as debtor any case or proceeding under any
bankruptey, insolvency. reorganization, liquidation, dissolution or similar law, or seeks or
consents(te the appointment of a receiver, conservator, trustee, custodian, manager,
liquidator or similar official for it or the whole or any substantial part of its property; (ii)
makes a propesal-or any assignment for the benefit of its creditors, or enters into an
arrangement or composition or similar plan or scheme with or for the benefit of creditors
generally occurring ip~circumstances in which such entity is unable to meet its
obligations as they becoins due: (iii) has filed against it any case or proceeding under any
bankruptcy, insolvency, reo: ganization, liquidation, dissolution ot similar law which (1)
is consented to or not timely contested by such entity, and results in the entry of an order
for relief, appointment of a receiy &r, conservator, trustee, custodian, manager, liquidator
or similar official for such entity or the whole or any substantial part of its property; and
(2) is not dismissed within sixty (60) days: o (iv) has asserted by reason of the operation
of federal bankruptcy, state insolvency, or sisiiar creditors’ rights laws, any claim, to the
effect that the transaction creating the lien of #iis Mortgage is either (a) a fraudulent
conveyance or fraudulent transfer, or (b) a preferenial transfer.

47.  Notices. Any notice, demand, statemcht, request or consent made
hereunder shall be effective and valid only if in writing,( referring to this Mortgage,
signed by the party giving such notice, and delivered either rorsonally to such other
party, or sent by nationaily recognized overnight courier delivery sérvice or by certified
mail of the United States Postal Service, postage prepaid, retum TeCUpt requested,
addressed to the other party as follows (or to such other address or persun 2y cither party
or person entitled to notice may by notice to the other party specify):

To Mortgagee:

John Hancock Life Insurance Company(U.S.A.)
c/o Real Estate Finance Group

197 Clarendon Street, C-3

Boston, MA 02116

Re: Loan No. 52649911
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and with a copy concurrently to:
Quarles & Brady LLP

300 N. LaSaile Street

Suite 4000

Chicago, II. 60654

Attention: Peter A. Sarasek, Esq.

To Mortgagor:
NMC Grove Melrose, LLC

NMC Melrose Park, LLC,

5830 Canoga Avenue, Suite 650
Weodland Hills, California 91367
Attention: Mr. Sanford Sigal

Metrose Park Equity, LLC, and
Melrose Park Investments L.P.
9595 Wiishire Boulevard, Suite 501
Beverly Hills. California 90212

and with a copy'cepcurrently to:
Rosenfeld, Wolff & Kiein

1901 Avenue of the Siars, Suite 500
Los Angeles, California 90067
Attention: David Klein, Es.

Unless otherwise specified, noticée shall be deemed given as follows: (i)
if’ delivered perscnally, when delivered, (i1) i delivered by nationally recognized
overnight courier delivery service, on the business day following the day such material is
sent, or (iii) if delivered by certified mail, on the third bus'ness day after the same is
deposited with the United States Postal Service as provided abioy 2.

48.  Non-Waiver. The failure of Mortgagee to <usist upon strict
performance of any term hereof shall not be deemed to be a waiver of ary term of this
Mortgage. Mortgagor shall not be relieved of Mortgagor’s obligations béreunder by
reason of (a) failure of Mortgagee to comply with any request of Mortgager or any
Guarantor to take any action to foreclose this Mortgage or otherwise enforce any of the
provisions hereof or of the Note, any Guaranty or the other Loan Documents, {(b) the
release, regardless of consideration, of the whole or any part of the Mortgaged Property,
or of any person liable for the Indebtedness or portion thereof or (¢) any agreement or
stipulation by Mortgagee extending the time of payment or otherwise modifying or
supplementing the terms of the Note, any Guaranty, this Mortgage or the other Loan
Documents. Morigagee may resort for the payment of the Indebtedness to any other
security held by Mortgagee in such order and manner as Mortgagee, in its discretion, may
elect. Mortgagee may take action to recover the Indebtedness, or any portion thereof, or
to enforce any covenant hereof without prejudice to the ri ght of Mortgagee thereafter to
foreclose this Mortgage. The rights of Mortgagee under this Mortgage shall be separate.
distinet and cumulative and none shall be given effect to the exclusion of the others. No
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act of Mortgagee shall be construed as an election to proceed under any one provision
herein to the exclusion of any other provision. Mortgagee shall not be Jimited exclusively
to the rights and remedies herein stated but shall be entitled to every right and remedy
now or hereafter afforded by law.

49.  Joint and Several Liability. If there is more than one party
comprising Mortgagor, then the obligations and liabilities of each party under this
Mortgage shall be joint and several.

50.  Severability. If any term, covenant or condition of the Note, any

Guarzaty or this Mortgage is held to be invalid, illegal or unenforceable in any respect,
the Note, any Guaranty and this Mortgage shall be construed without such provision.

531.  Duplicate Originals. This Mortgage may be executed in any
number of dupiicate originals and each such duplicate original shall be deemed to
constitute but one‘and the same instrument.

52.  Irdunnity and Mortgasee’s Costs. Mortgagor agrees to pay all
reasonable costs, including, without limitation, attorneys’ fees and expenses, incurred by
Mortgagee in enforcing the-terms hereof and/or the terms of any of the other Loan
Documents or the Note or any Garanty, and in protecting, defending, preserving or
enforcing the lien and security inte:Cst of this Mortgage or any other Loan Document or
any interest in the Mortgaged Property, whather or not suit is filed and waives to the full
extent permitted by law all right to plead/ary statute of limitations as a defense to any
action hereunder. Mortgagor agrees to indemrni%v and hold Mortgagee harmless from any
and all liability, loss, damage or expense (inciuding, without limitation, attorneys’ fees
and disbursements) that Mortgagee may or might izur hereunder or in connection with
the enforcement of any of its rights or remedies mnercunder, any action taken by
Mortgagee hereunder, or by reason or in defense of any and all claims and demands
whatsoever that may be asserted against Mortgagee arising ‘out of the Mortgaged
Property; and should Mortgagee incur any such liability, loss, damage or expense, the
amount thereof with interest thereon at the Default Rate shall be payable by Mortgagor
immediately without demand, shall be secured by this Mortgage, anc shall be a part of
the Indebtedness, provided, however, Mortgagor shall have no liabifity under this
Paragraph 52 if Mortgagor is the prevailing party in any action between Mg rtyagor and
Mortgagee.

53. Certain Definitions. Unless the context clearly indicates a
contrary intent or unless otherwise specifically provided herein, words used in this
Mortgage shall be used mterchangeably in singular or plural form. The word
"Mortgagor" shall mean Mortgagor and/or any subsequent owner or owners of the
Mortgaged Property or any part thereof or interest therein, The word "Mortgagee" shall
mean Mortgagee or any subsequent holder of the Note. The word "Guaranty" shall mean
any Guaranty Agreement with respect to the Recourse Obligations, any Limited Recourse
Guaranty, any Environmental Indemnity or any other Guaranty or Indemnity given at any
time to or for the benefit of Mortgagee in connection with the Toan. The word
"Guarantor" shall mean any person giving or making any Guaranty. The word "Note"
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shall mean the Note or any other evidence of indebledness secured by this Mortgage.
The words "Loan Documents” shall mean the Note, this Mortgage, the loan agreement, if
any, between Mortgagor and Mortgagee, the security agreement, if any, between
Mortgagor and Mortgagee, the assignment of leases and rents, if any, made by Mortgagor
to Mortgagee, any reserve agreements between Mortgagor and Mortgagee, any escrow
agreements between Mortgagor and Mortgagee, the assignment of contracts, if any, made
by Mortgagor to Mortgagee, all Guaranties, if any, made to Mortgagee, any other
Mortgage or deed of trust securing the Note and any other agreement, instrument,
affidavit or document executed by Mortgagor, any Guarantor or any indemnitor and
delivered to Mortgagee in connection with the Loan. The word "person" shall include an
individua', “corporation, partnership. trust, unincorporated association, government,
governmentai authority or other entity. The words "Mortgaged Property" shall include
any portion of ‘the Mortgaged Property or interest therein. Whenever the context may
require, any pionouns used herein shall include the corresponding masculine, feminine or
neuter forms, and ib< ¥'ngular form of nouns and pronouns shall include the plural and
vice versa.

54.  No Grat Change. This Mortgage, and any provisions hereof, may
not be modified, amended, waived, extended, changed, discharged or terminated orally or
by any act or failure to act on the par! of Mortgagor or any one Mortgagor or Mortgagee,
but only by an agreement in writing'sigried by the party against whom enforcement of
any modification, amendment, waiver, 2xtension, change, discharge or termination is
sought.

55.  No Foreign Person. Moitgagor is not a "foreign person" within
the meaning of Section 1445(f)(3) of the Internal Revénte Code of 1986, as amended and
the related Treasury Department Regulations, including «émporary regulations.

36.  Separate Tax Lot. The Mortgaged Property is assessed for real
estate tax purposes as one or more wholly independent tax lot oriofs, separate from any
adjoining fand or improvements not constituting a part of such lot or lots, and no other
land or improvements is assessed and taxed together with the Mortgaged Praperty or any
portion thereof,

37.  Right to Release Any Portion of the Mortgaged P operty.
Mortgagee may release any portion of the Mortgaged Property for such consideraticu as
Mortgagee may require without, as to the remainder of the Morigaged Property, in any
way impairing or affecting the lien or priority of this Mortgage, or improving the position
of any subordinate lienholder with respect thereto, except to the extent that the
obligations hereunder shall have been reduced by the actual monetary consideration, if
any. received by Mortgagee for such release, and may accept by assignment, pledge or
otherwise any other property in place thereof as Mortgagee may require without being
accountable for so doing to any other lienholder. This Mortgage shall continue as a lien
and security interest in the remaining portion of the Mortgaged Property.



1028722060 Page: 73 of 88

UNOFFICIAL COPY

Loan No. 526499:11

58.  Subrogation. The Mortgagee shall be subrogated for further
- security to the lien, although released of record, of any and all encumbrances paid out of
the proceeds of the Loan secured by this Mortgage.

59.  Administrative Fees. Mortgagee may charge reasonable
administrative fees and be reimbursed for all reasonable costs and expenses, including
reasonable attorneys’ fees and disbursements, associated with reviewing and processing
post-closing requests of Mortgagor.

60.  Disclosure. Mortgagor represents and warrants that (a) it has fully
disclosed to Mortgagee all facts material to the Mortgaged Property and the operation and
tenanec-hereof, the Mortgagor, the Mortgagor’s business operations, any guarantor of the
Recourse Obligations, any indemnitor of environmental liabilities, and any other
Guarantor and any principal of any of them and the background, creditworthiness,
financial condiiion and business operations of each, (b) all material information submitted
in connection Witk this Loan is true, correct and complete, (¢} the financial and operating
statements and otliesaccounting information submitted in connection with the Loan are true,
correct, complete, and fairly present the financial condition of the Mortgagor, Guarantors
and Indemnitors and their réspective principals and have been prepared consistent with
proper accounting standards, and (1) there is no liti gation, action, claim, or other proceeding,
pending or threatened which might, in any way, materially adversely affect the Applicant,
Mortgagor, any Guarantor, any [nQemnitor or the principals of any of them, or the
Mortgaged Property, Mortgagee's lien therecn, or the financial condition of the Mortgaged
Property or any of the aforementioned persons: and a misrepresentation or breach of any
representation, warranty or covenant shall(bé.an Event of Default under the Loan
Documents.

61. Headings, Etc. The headings and cantions of various paragraphs
of this Mortgage are for convenience of reference only apdare not to be construed as
defining or limiting, in any way, the scope or intent of the provisions hereof,

62.  Address of Real Property. The street' address of the Real
Property is as follows: 912 West North Avenue, Melrose Park, Illinois

63.  Method of Payment. All regularly scheduled payments of
principal and interest due under this Mortgage shall be paid to Mortgagee by Automated
Clearing House debit against Mortgagor's account.  Mortgagor agrees to provide
Mortgagee all necessary authorizations.

64.  Publicitv. Mortgagor agrees that Mortgagee, at its expense, may
publicize the financing of the Mortgaged Property in trade and similar publications,

65.  Relationship. The relationship of Mortgagee to Mortgagor under
this Mortgage is strictly and solely that of lender and borrower and nothing contained in
this Mortgage or any other Loan Document is intended to create, or shall in any event or
under any circumstance be construed to create, a partnership, joint venture, tenancy-in-
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common, joint tenancy or other relationship of any nature whatsoever between
Mortgagee and Mortgagor other than that of lender and borrower.

66. Homestead. Mortgagor hereby waives and renounces all
homestead and exemption rights provided by the constitution and the laws of the United
States and of any state, in and to the Land as against the collection of the Indebtedness, or
any part hereof.

67. No Third Party Beneficiaries. Nothing contained herein is
intended or shall be deemed to create or confer any rights upon any third person not a
party hereio, whether as a third-party beneficiary or otherwise, except as expressly
provided hegein.

#8.  Compliance with Regulation U. Mortgagor represents, warrants
and covenants that-ae part of the proceeds of the Loan will be used for the purpose
(whether immediate, /ncidental or ultimate) of buying or carrving any margin stock
within the meaning ot ikegulation U (12 CIFR part 221) of the Board of Governors of the
Federal Reserve System of.tp United States or for the purpose of reducing or retiring
any indebtedness which was orginally incurred for any such purpose, or for any other
purpose which might constitute s L.oan a "purpose credit” within the meaning of such
Regulation U.

69.  Entire Agreement. /I his Mortgage, the Note and the other Loan
Documents constitute the entire agreement ateily Mortgagor and Mortgagee with respect
to the subject matter hereof and all understandings; oral representations and agreements
heretofore or simultaneously had among the parties zie-merged in, and are contained in,
such documents and instruments.

70.  Servicer. Mortgagee may from timie *o_time appoint a servicer
(the "Servicer") to administer the Loan, which Servicer shaii-have the power and
authority to exercise all of the rights and remedies of Mortgagee aud-to act as agent of
Mortgagee hereunder.

71.  Book Entrv. Mortgagor hereby appoints Mortgagec 43 its agent
for the purpose of maintaining a registration book in which the ownership of the Note
shall be recorded. In addition to any provisions set forth in the Loan Documenis, the
Note may be sold, transferred or assigned only upon notification by the holder to
Mortgagee at the address indicated below that a sale, transfer or assignment of the Note
has been duly executed by the holder.

Notice of any sale, transfer or assignment of the Note is to be provided to:

John Hancock Life Insurance Company (UJ.S.A.)
¢/o Book Entry Agent

Real Estate Finance Group

197 Clarendon Street, C-3

Boston, Massachusetts 02116
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Attention: Arthur J. Francis

72. Governing Law; Consent to Jurisdiction. THIS MORTGAGE
SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE
LAW OF THE STATE IN WHICH THE MORTGAGED PROPERTY IS LOCATED
WITHOUT REGARD TO CONFLICT OF LAW PROVISIONS THEREOF. EACH
MORTGAGOR, ENDORSER AND GUARANTOR HEREBY SUBMITS TO
PERSONAL JURISDICTION IN SAID STATE AND THE FEDERAL COURTS OF
THE UNITED STATES OF AMERICA LOCATED IN SAID STATE (AND ANY
APPELLATE COURTS TAKING APPEALS THEREFROM) FOR  THE
ENFORZEMENT OF SUCH MORTGAGOR’S, ENDORSER’S OR GUARANTOR’S
OBLIGA 1MONS HEREUNDER, UNDER THE NOTE, THE GUARANTY AND THE
OTHER LGAN DOCUMENTS, AND WAIVES ANY AND ALL PERSONAL RIGHTS
UNDER THL L AW OF ANY OTHER STATE TO OBIECT TO JURISDICTION
WITHIN SUCH STATE FOR THE PURPOSES OF SUCH ACTION, SUIT,
PROCEEDING ORCLITIGATION TO ENFORCE SUCH OBLIGATIONS OF SUCH
MORTGAGOR, ENDCRSER OR GUARANTOR. EACH MORTGAGOR,
ENDORSER AND GUAPANTOR HEREBY WAIVES AND AGREES NOT TO
ASSERT, AS A DEFENSE IN ANY ACTION, SUIT OR PROCEEDING ARISING
OUT OF OR RELATING TO 1HtS MORTGAGE, THE NOTE, ANY GUARANTY OR
ANY OTHER LOAN DOCUMENT, {A) THAT IT 1S NOT SUBJECT TO SUCH
JURISDICTION OR THAT SUCH ACTION, SUIT OR PROCEEDING MAY NOT BE
BROUGHT OR IS NOT MAINTAINABLE IN THOSE COURTS OR THAT THIS
MORTGAGE, THE NOTE, THE GUARANTY AND/OR ANY OF THE OTHER
LOAN DOCUMENTS MAY NOT BE ENFORZED IN OR BY THOSE COURTS OR
THAT IT IS EXEMPT OR IMMUNE FROM EXECUTION, (B) THAT THE ACTION,
SUIT OR PROCEEDING 1S BROUGHT IN AN INCONVENIENT FORUM OR (C)
THAT THE VENUE OF THE ACTION, SUIT OR PRCCEEDING IS IMPROPER. IN
THE EVENT ANY SUCH ACTION, SUIT, PROCEEDLLENG OR LITIGATION IS
COMMENCED, MORTGAGOR, ENDORSER AND GUAKRANMTOR AGREE THAT
SERVICE OF PROCESS MAY BE MADE, AND PERSONAL JURISDICTION OVER
SUCH MORTGAGOR, ENDORSER OR GUARANTOR OBTAINcD,-RY SERVICE
OF A COPY OF THE SUMMONS, COMPLAINT AND OTHER 2PLEADINGS
REQUIRED TO COMMENCE SUCH LITIGATION UPON SUCH MULFPGAGOR,
ENDORSER OR GUARANTOR AT 3850 CANOGA AVENUE, SU(TE. 650,
WOODLAND HILLS, CALIFORNIA 91367.

73. Additional Funding.

(a) Additional Funding. Mortgagor hereby reserves and shall have the
two-time right to submit a written request to Mortgagee at any time between the first day
of the Second Loan Year and the last day of the Fifth Loan Year (as defined in the Note)
for additional loan proceeds (“Additional Funding™) provided the following conditions
are satisfied:

(1) The rental. debt service coverage and loan-to-value
requirements of Condition No. 7 of that certain Mortgage Loan Application to



1028722060 Page: 76 of 88

UNOFFICIAL COPY

Loan No. 526499:11

John Hancock Life Insurance Company (U.S.A.) (#526499) dated July 14, 2010,
as amended ("Loan Application") executed on behalf of Mortgagor and submitted
to and accepted by Mortgagee are satisfied as of the date of the request for and the
funding of the Additional Funding, as determined by Mortgagee, taking into
consideration the Loan and the amount of such Additional Funding;

(11) No Event of Default has occurred and is continuing under
the Loan Documents:

(1ii) There shall be no partial funding of the Additional Funding
(for clarification purposes, the foregoing requirement shall mean there shall be
only one advance of each requested Additional Funding);

(iv) Any request for all or part of the Additional Funding shall
be made.lp accordance with Paragraph 73(b) below;

W) Any request for Additional Funding shall be allowed only
two (2) times during the term of the Loan.

(vi) Mortgagee at the time of the request for such Additional
Funding is then contituing to finance loans of the same size, property type,
location, character and creditquality as the Loan and the Additional Funding, and
the interest rate on the Additiona! runding shall be as set forth in Paragraph 73(b)
below;

{vii) Except as set forth 11, this Paragraph 73 or in the Rate Lock
Confirmation (as defined below), the Additional Funding shall be on the same
terms and conditions as the Loan and shall be evidenced by an amendment to the
existing Loan Documents or by a second note ‘and mortgage on the Mortgaged
Property as determined by Mortgagee (all of whith T.oan Documents shall be
satisfactory to Mortgagee); and

(Vi) The Additional Funding shall have the same loan maturity
date as the initial Loan maturity date as set forth in Paragraph 74(d) celow.

(b)  Rate Lock Process. Upon receipt of sufficient and'sa‘isfactory
information from Mortgagor, including, but not limited to, (1) a rent roll for the
Mortgaged Property certified by the Mortgagor which is no more than thirty (30) days
old, (ii) current operating statements for the Mortgaged Property in form and for periods
as Mortgagee may reasonably request, (iii) financial statements from the Mortgagor,
Guarantors and Indemnitors, as set forth in Condition A15 of the Loan Application, and
(iv) current color photographs of the Mortgaged Property which are not more than thirty
(30) days old showing the Mortgaged Property in a manner reasonably satisfactory to
Mortgagee (*Quote Package”), Mortgagee may. in Mortgagee’s sole discretion, issue a
Rate Lock Confirmation to Mortgagor in a form substantially shown on Exhibit E to the
Loan Application and the process described in Section 3(b) of the Loan Application shall
be followed. The Rate Lock Confirmation shall also set forth any Good Faith Deposit or
Commitment Fee that must be paid in connection with the Additional Funding.
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Mortgagor understands and agrees that Mortgagee shall be under no obligation to issue a
Rate Lock Confirmation for the Additional Funding, and any Additional Funding shall be
subject to reasonable approval by Mortgagee.

(c) Due Diligence Matters. The following shall be conditions
precedent to advance of the Additional Funding:

(1) Title, Tiile Evidence and Title Insurance. Mortgagor shall
provide an endorsement to the loan title insurance policy issued to Mortgagee in
connection with the initial closing of the Loan (“Title Endorsement™), reflecting
the, Additional Funding and satisfactory in form and content to Mortgagee.

(i)  Survey. Mortgagor shall provide a certificate from the
Mortgazerand Guarantors, certifying that no exterior changes to the buildings or
improvetneniz-have occurred on the Mortgaged Property since the date of the
Survey. A recertification and update of the Survey will be required in form and
substance satisfaciory to Mortgagee, dated within sixty (60) days of the Closing
for the Additional Funding if (aa) the Title Endorsement reveals any new ftitle
matters that are plottable; or (bb) there are any exterior additions, alterations or
other changes to the Mortzased Property.

(u1)  Morigager Requirements.  Mortgagor shall provide a
certificate from the Mortgagor, tertifying that Mortgagor and its constituent
entities continue to comply with the  requirements of the Loan Application;
Mortgagor will also provide a certified” sony of all organizational documents
pertaining to the Mortgagor and, if requested by Mortgagee, its constituent
entities.

(v} Compliance with Environmental Laws; Loan Documents.
Mortgagor shall provide a certificate from the Mortgagor and the Guarantors in
form and substance satisfactory to Mortgagee, certifying taat there have been no
material changes to any matters contained in the Environmemial Certificate
attached to the Loan Application, to any of the representation: =07 warranties
regarding environmental matters contained in the Loan Documents or'teany other
environmental matter related to the Mortgaged Property. In addition, Mortgagee
shall obtain at Mortgagor’s expense, a report from an environmental database
confirming that there have been no changes to the environmental conditions or
listings at the Mortgaged Property or any adjacent property since the date of the
last verification of the initial assessment.

At Mortgagee’s option, Mortgagor shall provide an update
to the environmental site assessment that Mortgagor delivered to Mortgagee prior
to the Loan Closing Date in form satisfactory to Mortgagee and prepared by an
engineer approved by Mortgagee, confirming that any identified matters in the
initial assessment have been remediated as required and that otherwise there have
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been no changes to the environmental conditions or listings at the Mortgaged
Property or any adjacent property since the date of the initial assessment.

(v)  Compliance with Zoning, Building Laws, Subdivision and
Other Laws, Regulations, etc. and Separate Tax Parcel. Mortgagor shall provide
a certificate from the Mortgagor and Guarantors, certifying that no exterior
changes to the buildings or improvements have occurred on the Mortgaged
Property and no changes of use or access or the parking have occurred, in each
case since the initial funding of the Loan. In addition, Mortgagor shall provide (i)
an updated letter from the municipality dated no earlier than thirty (30) days
before the Closing Date for the Additional Funding, evidencing that the
Mortgaged Property and the use thereof comply with all applicable zoning,
subdivision and other laws, ordinances, rules and regulations, that there are no
outstauding violations pending against the Mortgaged Property and that there is
no actiorn-or proceeding pending before any court, quasi-judicial body or
administreiive. agency relating thereto, and (ii) if a title endorsement covering
zoning matters~in a form satisfactory to Mortgagee is not issued in the
Jurisdictior, buth” an updated opinion of counsel in form and substance
satisfactory to MortJagte and its counsel and the aforementioned letter from the
municipality will be required. If not previously furnished, Mortgagee shall also
be furnished with eviderice’ satisfactory to Mortgagee and its counsel that the
Mortgaged Property has a ta: man designation separate and distinct from that of
any other property and is a scpatate iegally subdivided parcel.

(vi)  Third Party tnspections. Mortgagor shall provide a
certificate from the Mortgagor and Guararitors, certifying that since the date of
funding the initial Loan no changes to-fic buildings or improvements have
occurred on the Mortgaged Property and no repairs or replacements in excess of
$50.000.00 in any one instance have occurred “which were not expressly
contemplated in the Property Condition Report or pursusnt to, and in compliance
with, one of the reserve agreements established at the Cl iwing of the Loan or
otherwise consented to by Mortgagee. Any matters disciosed by the original
Property Condition Report which the Mortgagor agreed to remedy. will be re-
inspected by Mortgagee or an engineer acceptable to Mortgagee, atiMortgagor’s
expense.  Mortgagee shall also have the right to re-inspect the - Murtgaged
Property to verify the condition of the Mortgaged Property and to assure that no
adverse changes have occurred at the Mortgaged Property.

If requested by Mortgagee, Mortgagor shall provide an update to
the Property Condition Report that Mortgagor delivered to Mortgagee in
connection with the Loan (“Initial PCR™) in form satisfactory to Mortgagee and
prepared by an engineer approved by Mortgagee, confirming that any identified
matters in the Initial PCR have been remedied and corrected as required and that
otherwise there have been no adverse changes to the conditions at the Mortgaged
Property since the date of the Initial PCR.



1028722060 Page: 79 of 88

UNOFFICIAL COPY,

Loan No. 526499:11

(vil) Lease Requirements. Mortgagor, not more than fourteen
(14) days prior to the Closing Date for the Additional Funding, shall provide an
updated rent roll certified by Mortgagor identifying any changes to the rent roll
submitted as part of the Quote Package.

Mortgagor shall also deliver to Mortgagee prior to locking the
interest rate for the Additional Funding, all additional leases and all lease
modifications that have been entered into after the initial Loan Closing Date. All
of such new leases and modifications shali be furnished to Mortgagee and shall be
reasonably satisfactory in form and substance to Mortgagee. Mortgagor shall
deitver to Mortgagee prior to the Closing Date for the Additional Funding a
Tenzit’s Estoppel Certificate in the form attached to the Loan Application as
Exhititior such other commercially reasonable form as contemplated by each
such Space.case) for all Space Leases at the Mortgaged Property, as Mortgagee
may reasonabiy-require, and a Subordination, Non-Disturbance and Attornment
Agreement in" the- form furnished by Mortgagee (or such other commercially
reasonable form as vontemplated by each such Space Lease) if requested by
Mortgagee for such Space Leases as Mortgagee may require.

(vili) Appraical. An update of the Appraisal prepared by the
appraiser who prepared the origiral Appraisal, which update must be acceptable
to Mortgagee.

(ix)  Reserve Funds. ‘Te amounts, deposits and payments into
the reserve accounts required by the LoatvApplication will be evaluated and may
be adjusted as part of the Rate Lock Process ©:sizd upon the information obtained
or revealed during the Rate Lock Process aud suhsequent due diligence and
evaluation of Mortgagee prior to the Additional Fur.ding:

(x)  Opinion of Counsel. Mortgagor skall‘provide an update to
all opinions issued in connection with the Loan satisfactory in form and substance
to Mortgagee dated as of the closing of the Additional Funding frem an attorney
approved by Mortgagee and its counsel opining to the matters./set forth in
Condition A13(c)iii) of the Loan Application, to the extent appliczble, and
Condition Al4 of the Loan Application; provided, however, that any_orinion
issued regarding the Loan Documents shall apply to the loan documents executed
in connection with the Additional Funding.

(xi)y  Costs and FExpenses of Mortgagee; Additional Funding
Correspondent Fee. Mortgagor shall pay or reimburse Mortgagee for all costs
and expenses incurred by Mortgagor in connection with the Additional Funding
(including without limitation attorneys fees), and shall further pay to the
correspondent who originated the Initial Loan a fee equal to one percent (1%) of
the total amount of the Additional Funding if and when any such Additional
Funding is provided by Mortgagee.
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74. Illinois State Law Provisions,

(a) The provisions of this Paragraph 74 are an integral part of this
Mortgage and in the event of any inconsistencies between the terms and conditions of any
other paragraph or provision of this Mortgage and this Paragraph 74, the terms and
conditions of this Paragraph 74 shall contro.

(b)  The proceeds of the indebtedness secured hereby referred to herein
shall be used solely for business purposes and in furtherance of the regular business
affairs of Mortgagor, and the entire principal obligation secured by this Mortgage
constitutes (i) a “business loan” as that term is defined in, and for all purposes of, 815
ILC5°2J5/4(1)(c), and (ii) a “loan secured by a mortgage on real estate” within the
purview saud operation of 815 ILCS 205/4(1),

) llinois Mortgage Foreclosure Law. It is the intention of
Mortgagor and Mortgagee that the enforcement of the terms and provisions of this
Mortgage shall be’accomplished in accordance with the Ilinois Mortgage Foreclosure
Law (the “Act™), 735 1105 5/15-1101 et seq., and with respect to such Act, Mortgagor
agrees and covenants that:

(i) Msttgagor and Mortgagee shall have the benefit of ali of
the provisions of the Act, including all amendments thereto which may become
effective from time to time after the date hereof. In the event any provision of the
Act which is specifically referred 4o herein may be repealed, Mortgagee shall
have the benefit of such provision as maest recently existing prior to such repeal,
as though the same were incorporated herein oy express reference;

(i)  Wherever provision 1s made in this Mortgage for insurance
policies to bear mortgagee clauses or other loss payable clauses or endorsements
in favor of Mortgagee, or to confer authority upon ¢ seftle or participate in the
settlement of losses under policies of insurance or 45 told and disburse or
otherwise control use of insurance proceeds, from and aftet ihe entry of judgment
of foreclosure, all such rights and powers of the Mortgagee skall zontinue in the
Mortgagee as judgment creditor or mortgagee until confirmation of sute;

(i) In addition to any provision of this Mortgage authorizing
the Mortgagee to take or be placed in possession of the Mortgaged Property, or
for the appointment of a receiver. Mortgagee shall have the right, in accordance
with Sections 15-1701 and 15-1702 of the Act, to be placed in the possession of
the Mortgaged Property or at its request to have a receiver appointed, and such
receiver, or Mortgagee, if and when placed in possession, shall have, in addition
to any other powers provided in this Mortgage, all rights, powers, immunities, and
duties as provided for in Sections 15-1701 and 15-1703 of the Act; and

(iv)  Mortgagor acknowledges that the Mortgaged Property does
not constitute agricultural real estate, as said term is defined in Section 15-1201 of
the Act or residential real estate as defined in Section 15-1219 of the Act.
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(v)  Mortgagor hereby voluntarily and knowingly waives its
statutory rights to reinstatement and redemption pursuant to 735 ILCS Section
5/15-1601(b).

(vi)  All advances, disbursements and expenditures made or
incurred by Mortgagee before and during a foreclosure, and before and after
judgment of foreclosure, and at any time prior to sale and, where applicable, after
sale, and during the pendency of any related proceedings, for the following
purposes, in addition to those otherwise authorized by the Mortgage, or the Credit
Agreement or by the Act (collectively “Protective Advances”), shall have the
benefit of all applicable provisions of the Act, including those provisions of the
Act rereinbelow referred to:

(1) all advances by Mortgagee in accordance with the
terms «f the Mortgage or the Credit Agreement to: (i) preserve, maintain,
repair, destore or rebuild the improvements upon the Mortgaged Property;
(i) preserve-the lien of the Mortgage or the priority thereof; or (ii)
enforce the Moitgage, as referred to in Subsection (b)(5) of Section 5/15-
1302 of the Act;

(2) payments by Mortgagee of (i) principal, interest or
other obligations in acceidance with the terms of any senior mortgage or
other prior lien or encumbrances; (ii) real estate taxes and assessments,
general and special, and all otlier taxes and assessments of any kind or
nature whatsoever which are assessed or imposed upon the Mortgaged
Property or any part thereof; (iii) etper obligations authorized by the
Mortgage; or (iv) with court approval, any other amounts in connection
with other liens, encumbrances or intercsts, reasonably necessary to
preserve the status of title, as referred to in Section 5/15-1505 of the Act;

(3)  advances by Mortgagee/ i settlement or
compromise of any claims asserted by claimants undzy, senior mortgages
or any other prior liens;

(4)  reasonable attorneys’ fees and other costsincurred:
(i} in connection with the foreclosure of the Mortgage as referre< io in
Section 5/15-1504(d)(2) and 5/15-1510 of the Act; (ii) in connection with
any action, suit or proceeding brought by or against the Mortgagee for the
enforcement of the Mortgage or arising from the interest of the Mortgagee
hereunder; or (iii) in preparation for or in connection with the
commencement, prosecution or defense of any other action related to the
Mortgage or the Mortgaged Property unless Mortgagor is the prevailing

party:

(5)  Mortgagee’s fees and costs, including attorneys’
fees, arising between the entry of judgment of foreclosure and the
confirmation hearings as referred to in Section 5/15-1508(b)(1) of the Act;
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(6)  expenses deductible from proceeds of sale as
referred to in Section 5/15-1512(a) and (b) of the Act; and

(7)  expenses incurred and expenditures made by
Mortgagee for any one or more of the following: (i) if the Mortgaged
Property or any portion thereof constitutes one or more units under a
condominium declaration, assessments imposed upon the unit owner
thereof; (ii) if Mortgagor’s interest in the Mortgaged Property is a
leasehold estate under a lease or sublease, rentals or other payments
required to be made by the lessee under the terms of the lease or
sublease;(iil}) premiums for casualty and liability insurance paid by
Mortgagee whether or not Mortgagee or a receiver is in possession, if
reasonably required in reasonable amounts, and all renewals thereof,
without regard to the limitation to maintaining of existing insurance in
eliect at the time any receiver or mortgagee takes possession of the
Morigaged Property imposed by Section 5/15-1704(c)(1) of the Act; (iv)
repair or-restoration of damage or destruction in excess of available
insurance-pioceeds or condemnation awards; (v) payments deemed by
Mortgagee ta beirequired for the benefit of the Mortgaged Property or
required to be made by the owner of the Mortgaged Property under any
grant or declaratior, o easement, easement agreement, agreement with any
adjoining land owners or instruments creating covenants or restrictions for
the benefit or of affecting the Mortgaged Property; (vi) shared or common
expense assessments payable o any association or corporation in which
the owner of the Mortgaged Prorcrty is a member in any way affecting the
Morigaged Property; (vii) if the “ean secured hereby is a construction
loan, costs incurred by Mortgagee ror demolition, preparation for and
completion of construction, as may te authorized by the applicable
commitment, loan agreement or other agreement; (viii) payments required
to be paid by Mortgagor or Mortgagee pursuart to any lease or other
agreement for occupancy of the Mortgaged Property; and (ix) if the
Mortgage 1s insured, payment of FHA or private’ mertgage insurance
required to keep such insurance in force,

(vit) All Protective Advances shall be so muck additional
indebtedness secured by this Mortgage, and shall become immediatel due and
payable without notice and with interest thereon from the date of the advance
until paid at the rate of interest payable after default under the terms of the Note.

(vili)) This Mortgage shall be a lien for all Protective Advances as
to subsequent purchasers and judgment creditors from the time this Mortgage is
recorded pursuant to Subsection (b)(5) of Section 5/15-1302 of the Act.

(dy  Note. The Note provides, among other things, for final payment of
principal and interest under the Note, 1f not sooner paid or payable as provided therein, to
be due on November 1, 2020, which Note is by this reference thereto being incorporated
herein.
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(¢)  Additional Advances. This Mortgage secures payment of such
additional sums with interest thereon which may hereafter be loaned to Mortgagor by
Mortgagee or advanced under the any of the Loan Documents securing or evidencing the
Loan, even though the aggregate amount outstanding at any time may exceed the original
principal balance stated herein and in the Note (provided, however, that the indebtedness
secured hereby shall in no event exceed an amount equal to three hundred percent (300%)
of the face amount of the Note).

(H Pursuant to the terms of the Collateral Protection Act (815 ILCS
180/1 et seq.), Mortgagor is hereby notified that:

“JNLESS MORTGAGOR PROVIDES MORTGAGEE WITH
2YIDENCE OF THE INSURANCE COVERAGE REQUIRED BY
THIS MORTGAGE, MORTGAGEE MAY PURCHASE INSURANCE
AT MORTGAGEE'S EXPENSE TO PROTECT MORTGAGEE'S
INTERESTS: IN  THE MORTGAGED PROPERTY, WHICH
INSURANCE MAY, BUT NEED NOT, PROTECT THE INTERESTS
OF MORTGAGOK. THE COVERAGE PURCHASED BY
MORTGAGEE MAY, NOT PAY ANY CLAIM MADE BY
MORTGAGOR OR ANY, CLAIM MADE AGAINST MORTGAGOR
IN CONNECTION Wild. THE MORTGAGED PROPERTY.
MORTGAGOR MAY LETER CANCEL ANY INSURANCE
PURCHASED BY MORTGAG=E, BUT ONLY AFTER PROVIDING
MORTGAGEE WITH EVIDENCE  THAT MORTGAGOR HAS
OBTAINED THE INSURANCE AS REQUIRED HEREUNDER. IF
MORTGAGEE PURCHASES INSURANCE, THE MORTGAGOR
WILL BE RESPONSIBLE FOR THE COSTSOF SUCH INSURANCE,
INCLUDING INTEREST AND ANY OTHEER CHARGES IMPOSED
IN CONNECTION WITH THE PLACEMENT OF THE INSURANCE,
UNTIL THE EFFECTIVE DATE OF THE CANWCZELLATION OR
EXPIRATION OF THE INSURANCE. THE COSTS OF THE
INSURANCE MAY BE ADDED TO THE TOTAL CBLIGATION
SECURED HEREBY. THE COSTS OF SUCH INSURANCE MAY BE
GREATER THAN THE COST OF INSURANCE MORTGAGOR MAY
BE ABLE TO OBTAIN FOR ITSELF.”

[Signature Pages to Follow]
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IN WITNESS WHEREOF, Mortgagor has duly executed and delivered
this Mortgage as of the day and year first above written.

MORTGAGOR:

NMC MELROSE PARK, LLC,
a California limited liability company

By:  NMC Melrose Park Manager, LIL.C,
a Delaware limited liability company,
its Member Manager

By:  NewMark Merrill Companies, LLC,
a California limited liability company,
its Manager

By:  Sigal Investments, LLC.
a California limited liapifity company
its Member Managet/

1 /W/%

Sanford D. Sigal, its Me{nager

Py

NMC GROVE MELROSE, LLC,
a Delaware himited liability company

By:  NewMark Merrill Companies, LLC,
a California limited liability company,
its Manager

By:  Sigal Investments, LLC,
a California limited liability company
1ts Member Manag

A
By A |
Sanford . Sigal, its Manager

[signatures continued on following page(s)}

QB\792832.00063011105336.7 7
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MELROSE PARK EQUITY, LLC,
a Delaware limited liability company

By:  Maxxam Enterprises, L.P..
a California limited partnership

its Manager/Managing Member

By:  Maxxam Enterprises I1I, LL.C,

Michael Soroudi, Co-Manager

MELROSE PARK INVESTMENTS, L.P.,
a Califo'nia limited partnership

By:  Winstor ivestment Group, LLC,
a Delaware limited liability company,
its General Fartner

By:  Summit ViewHoldings, L
a California litnited JiaBil
its Manager

By:

Michael Soroudi, its C-o: Manager

Jointly and Severally

QIN792832.00063011105336.7 78
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State of Californiﬁu )
County of L5 Hopere S

- — 3 R -
On October _ [, 2010 before me‘,f[‘ffﬁ'.‘:‘fl'?’ 12 L e, AMeTARy fnBLLC. personally
appeared Sandford D. Sigal, Manager of Sigal Investments, LLC, Who proved to me on the basis
of satisfactory evidence to be the person whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his authorized capacity on behalf of NMC
Melrose Park, LLC, and that by his signature on the instrument the person, or the entity upon
behalf of which the person acted, executed the instrument. '

-

I certity inder PENALTY OF PERJURY under the laws of the State of Califormia that the
foregoing paragraph is true and correct.

WITNESS riy Jiand and official seal.

i Y A
i r E X
Notary Public Signaturc (&éf’ ‘“‘f gf (%fﬁ%é}/ Notary Public Scal

ROBERT D. CHAPPELL
Commission # 1783991

‘ ' Notary Public - California i
. . : Los Angeles Coun
State of Californi s .9 Deca,gm

County of £85 Mubere ™

) N M
On October { _, 2010 before mef sz 27 i,) { HAREC , NET W R, personally
appeared Sandford D. Sigal, Manager of Sigal livestments, LLC, who proved to me on the basis
of satisfactory evidence to be the person whose nare is subscribed to the within instrument and
acknowledged to me that he executed the same in his-anthorized capacity on behalf of NMC
Grove Melrase, LLC, and that by his signature on the anzifument the person, o the entity upon
behalf of which the person acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the Stateof California that the
foregoing paragraph is true and correct.

WITNESS my hand and official scal.

~N .
Notary Public Signature ﬁk;xf&vf <& C/ fzﬂffuf(f‘"{ Notary Public-Seal

los Angeles County =
Cormm. Dec8, 2011

79

P
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State of Cal{fgmia
County of% W’ .
On October i 2010 before me,\fw s M n’?;“ﬁ P"%',ﬂ" personally

T

appeared Michael Soroudi, Co—Manaé{ir of Maxxam Enterprises II1, 1I'C, who proved to me on
the basis of satisfactory evidence to be the person whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his authorized capacity on
behalf of Melrose Park Equity, LLC, and that by his signature on the instrument the person, or the
entity upon behalf of which the person acted, executed the instrument.

1 certity inder PENALTY OF PERJURY under the laws of the State of California that the
foregoirg paragraph is true and correct. ELIZABETH M. AARON

‘ Commission # 1762580
[} Notary Public - Califormia ;
Los Angelies County -

\Z
f ép )}’l 55 . 17,2011
Notary Public Signatrze 0 V&”kr\ ifﬁ/ Wy~ Notary Public Seal

WITNESS 11v.aand and official seal.

State of Califgtnia
County of E ; ? lw 9. .
On October i 2010 before me, Zf%" /ﬁhm .)/, M i personally

appeared Michael Soroudi, Co-Manag of Summit View Holdings, LLC, who proved to me on
the basis of satisfactory evidence to be the peison whose name is subscribed to the within
instrument and acknowledged to me that he excouted the same in his authorized capacity on
behalf of Melrose Park Investments, L.P., and that by i signature on the instrument the person,
or the entity upon behalf of which the person acted, execvizd the insirument.

[ certify under PENALTY OF PERJURY under the laws of the-State of California that the
foregoing paragraph is true and correct.

ELIZABETH M. AARON
LA Commission # 17462880
4 Notaty Public - Callfornla £
Los Angeles County -

Ehplictn I e sl
Notary Public Signature 7] Notary Puotic Seal

WITNESS my hand and official seal. : 1
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EXHIBIT A

LEGAL DESCRIPTION

A PARCEL OF LAND IN THE NORTHEAST 1/4 OF SECTION 3, TOWNSHIP 39
NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED
AS FOLLOWS:

COMMENCING AT A POINT 94.82 FEET SOUTH OF THE NORTH LINE OF
AFORESAID SECTION 3 AND 33.0 FEET WEST OF THE EAST LINE OF
AFORESAID SECTION 3, BEING THE INTERSECTION OF THE WEST LINE OF
9TH AVENUE AND THE SOUTH LINE OF NORTH AVENUE; THENCE NORTH 89
DEGREE¢ 42 MINUTES 10 SECONDS WEST IN THE SOUTH LINE OF
AFORESAIDMORTH AVENUE, TO A POINT 95.68 FEET SOUTH OF AFORESAID
NORTH LINE OF SECTION 3, A DISTANCE OF 1628.12 FEET, TO A POINT IN
THE EAST LINE OF 14TH AVENUE AS SHOWN IN THE PLAT OF SUBDIVISION
OF WINSTON PARK UNIT NUMBER 1 RECORDED JULY 6, 1955 AS DOCUMENT
16291419 IN PLAT BOOK 448 ON PAGES 22 AND 23; THENCE SOUTH 0
DEGREES 30 MINUTES WEST IN THE EAST LINE OF AFORESAID 14TH
AVENUE A DISTANCE OF 85528 FEET TO THE NORTHWEST CORNER OF LOT
1 IN AFORESAID WINSTON. PARK UNIT NUMBER 1, THENCE
SOUTHEASTERLY IN A NORTHERLY.LINE OF AFORESAID WINSTON PARK
UNIT NUMBER 1, BEING A CURVED LINE, CONVEX SOUTHWESTERLY,
HAVING A RADIUS OF 1130.0 FEET, AN/ARC DISTANCE OF 528.87 FEET TO A
POINT OF TANGENCY WITH A LINE PARALLEL TO AND 1643.0 FEET NORTH
OF THE SOUTH LINE OF THE AFORESAID NORTHEAST 1/4, AND BEING THE
NORTH LINE OF AFORESAID WINSTON PARK TINIT NUMBER 1; THENCE
EAST IN AFORESAID NORTH LINE OF UNIT MUMBER 1 A DISTANCE OF
700.01 FEET TO A POINT OF CURVE; THENCE SOUTHEASTERLY IN A
NORTHEASTERLY CURVED LINE OF AFORESAID UNIT NUMBER 1, CONVEX
NORTHEASTERLY HAVING A RADIUS OF 520.0 FEET, AN ARC DISTANCE OF
49351 FEET, TO THE NORTHEASTERLY CORNER OF LOT 26 IN AFORESAID
WINSTON PARK UNIT NUMBER 1; THENCE NORTH 0 DEGREES 069 MINUTES
EAST IN THE WEST LINE OF AFORESAID 9TH AVENUE A DISFANCE OF:
1185.44 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

Property Address:
1254 Winston Plaza
Melrose Park, 1L 60160

PINs:

No. 15-03-211-004-0000
No. 15-03-211-006-0000
No. 15-03-211-007-0000
No. 15-03-211-008-0000
No. 15-03-211-005-0000



