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ACCESS AGREEMENT GRANTING RIGH1A2F ENTRY

s o
This Agreement is made as of 0 (‘7%] éf;/ J)J, J 0 0 by and between the

following entities, referred to herein as the Parties:

EQUILON ENTERPRISES LL.C
Attn.: Property & Planning
P.O. Box 4393

Houston, Texas 77210

Phone: 713-241-1605

Fax: 713-241-0138

Attn.: John Robbins

603 E. Diehl Road, #103
Naperville, lllincis 60563
Phone: (630) 276-4206

Fax: (713) 423-0544

E-mail: john.robbins@shell.com
(*Equiion”)



1029944099 Page: 2 of 13

UNOFFICIAL COPY

and

B & R GENERAL CONSTRUCTION AND DEVELOPMENT, INC.
Attn.: Marko Djurich & Branko Tupanjac
400 W. Higgins Road
Park Ridge, lllinois 60068
Phone: (773) 716-8350
Fax: (773) 496-7659
E-mail: unitedxchicago@aol.com
(“Purchaser’)

WHEZREAS, Purchaser desires to purchase the property located at 1393 E.
Dundee Rouau, Cook County, Palatine, IL 60067 CC#: 137150 as described in Exhibit A
("Property™) ana tquilon desires to sell the Property pursuant to the terms of a certain
Offer To Purchast: Eremises previously executed by the Parties (the “Purchase and Sale
Agreement”), and

WHEREAS, after the transaction has closed, the term “Owner” shall mean the
“Purchaser,” and

WHEREAS, an undergrourd storage tank system as defined in 40 CFR Part 280
or supplanting federal regulations ow(erd by Equilon or its predecessors in interest (“UST
System”) may befis present on the Propety, and

WHEREAS, petroleum hydrocarbons, /inzluding gasoline additives (collectively
“Substances”), may be present on the Property, and

WHEREAS, the Parties desire to investigatz and, if necessary, perform
remediation of Substances to bring the Property into compliaiice with applicable law; and

WHEREAS, Purchaser is willing to purchase the Properiy with full knowledge of
the potential for or actual presence of subsurface Substances.

NOW, THEREFORE, in exchange for the mutual promises arnd cansiderations
stated herein the Parties agree as follows:

1. GRANT OF LICENSE. Owner/Tenant hereby grant(s) a nonéxciusive
irevocable license from the date of this Agreement to Equilon, its employees, authérized
agents and contractors, and any relevant governmental agency with jurisdiction
("Agency”), its employees, authorized agents and contractors, to enter the Property to
perform all monitoring weli installations, tests, inspections, borings, engineering studies,
surveys, appraisals, environmental studies, remediation operations or other activities
hereinafter referred to as “Corrective Action” that Equilon deems necessary to comply
with all applicable federal, state and local statutes, regulations, ordinances, directives,
orders and standards for Corrective Action related to the UST System. If Owner/Tenant
faills) to provide reasonable access to Equilon, or Owner/Tenant unreasonably
interfere(s) with Equilon’'s activities on the Property, such failure shall constitute waiver
of any right, claim or cause of action Owner/Tenant may have against Equilon to perform
or continue Corrective Action on the Property. Such waiver shall not constitute the sole
remedy for breach of this provision which remedies may include without limitation,
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consequential damages. This Agreement is intended and shall be construed only as a
temporary license to enter and conduct the Corrective Action upon the Property and not
a grant of easement or any other interest in the Property. Owner/Tenant shall, as scon
as possible, but not later than thirty (30) days after damage or destruction, replace or
repair, at its sole expense, all monitoring wells, monitoring well pads, remediation
equipment or piping installed by Equilon on the Property and damaged or destroyed by
Owner/Tenant.

2. ENVIRONMENTAL INVESTIGATION AND REMEDIATION. For as long as this
Agreement remains in effect, Equilon, at its sole expense, agrees to conduct any
necessary Corrective Action at the Property in accordance with all applicable federal,
state and.iccal statutes, regulations, ordinances and standards; however, Owner/Tenant
agree(s) Eguilon is under no obligation to Owner/Tenant to remedy or respond to any
environmentz iiability or condition on the Property that cannot be attributed to the UST
System on the ™roperty.

3. REGULATIONS. Purchaser hereby agrees to comply with all existing and
future applicable laws_=rid regulations pertaining to underground storage tank systems,
including but not limited to those requiring insurance, inventory records, leak detection
devices, system inspections; tark and line tests and tank field monitoring well tests.
Purchaser further agrees to copy Equilon, within fifteen (15) days of the date request is
made by Equiton, with any records pertaining to the above. Further, upon written request
by Equilon, Purchaser shall make avaiakle all records required by applicable faws for
review by Equilen at the Property during hormal business hours.

4. CONSTRUCTION ON PROPERT Y Qwner/Tenant shall provide Equilon with
written notification at least thirty (30) days in advance of the date on which Owner
[Tenant plan(s) to begin excavation at the Properiy.icr development (“Development”).
Equilon shall be responsible for costs and expenses associated with the disposal of
contaminated soil and disposal or treatment of contaminates yroundwater caused by the
UST System on the Property and encountered during the Development, in accordance
with the following guidelines and requirements:

Owner/Tenant’s written notification to Equilon shall state the-dates during
which the construction work will be performed and contain detailed work plans,

During the thirty (30) day period following the notice from Ownerfienant,
the Parties will coordinate and cooperate with each other in planning the simultanesus
performance of the Development and Equilon's activities at the Property in such a
manner as to minimize cost and time for each Party, including agreeing upon the scope
and schedule of the removal activities and the schedule of the transporters and trucks
needed for disposal. Owner/Tenant shall not commence excavation activities on the
Property until the expiration of the thirty (30) day notice period;

Owner/Tenant shall notify Equilon no later than forty-eight (48) hours in
advance of excavation of any soils at the Property. For purposes of this sub-section,
notification may be made by facsimile or electronic mail. Equilon will screen excavated
soils for the presence of Substances using a Photo lonization Detector (*PID") or other
similar method. Equilon will collect representative soil samples for analysis of
Substances. Soil with Substances levels below the applicable State cleanup standard for
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commercial/industrial property use will be considered "clean.” Soil determined to be
"clean" shall be used by Owner/Tenant for back-filling or other Development purpose at
the Property. Owner/Tenant shall, at its cost and expense, remove and properly dispose
of any such clean soil if Owner/Tenant decides not to use such clean soil for back-filling
or other Development purpose. Soil with levels of Substances above the applicable
State cleanup standard for commercialiindustrial property use will be considered
‘contaminated.” Owner/Tenant, under the direction of Equilon, shall segregate
contaminated soil from clean soil. Owner/Tenant shall place, at its sole cost and
expense, contaminated soil in trucks provided by Equilon. Equilon shall, at its sole cost
and expense, transport and properly dispose of any such contaminated soil at a
permitted treatment, storage and disposal facility, or any other facility legally capable of
acceptinostch soil.

Owner/Tenant shall notify Equilon no later than forty-eight (48) hours in
advance of the«emoval of any liquids at the Property. For purposes of this sub-section,
notification may be rnade by facsimile or electronic mail. Liquids with Substances levals
below the applicable Siate cleanup standard for commercial/industrial property use will
be considered "clean.” 22wner/Tenant shall, at its cost and expense remove and properly
dispose of any such clean liquids. Liquids with levels of Substances above the
applicable State cleanup siandard for commercialfindustrial property use wili be
considered “contaminated.” Ov/ner/Tenant shall place, at its sole cost and expense,
such contaminated liquids in trucks or tanks provided by Equilon. Equilon shall, at its
sole cost and expense, transport anc prozerly dispose of any such contaminated liquids
at a permitted treatment, storage andl disposal facility, or any other facility legally
capable of accepting such liquids.

Failure of Owner/Tenant to give tguilon notice of Development activities
as required herein shall relieve Equilon from” zny responsibility or lability to
Owner/Tenant for any costs, expenses or consequeniie: damages that may result from
Owner/Tenant undertaking such Development activities. For-purposes of this section, all
notifications shall be made to John Robbins, 603 E. Diehl koad, #103, Naperville, Illinois
60563, Phone: (630) 276-4206, Fax: (713) 423-0544, E-mail: john robbins@shell.com .

5. TERMINATION. Upon completion of its Corrective Action-at the Property,
this Agreement shall terminate and Equilon shall have no furtiher ohligation or
respensibility to perform Corrective Action at the Property. Owner/Tenant agree(s) that
Equilon will have completed its Corrective Action upon the earliest of (a) a deterinination
by the Agency (i} that no further action is required by Equilon, or (ii) that the Goirective
Action taken by Equilon at the Property has been completed; or (b) one year following
the date Equilon submitted its written and supporting documentation to the Agency that
Equilon considers its Corrective Action at the Property to be complete; or (c} one year
following the date that the Agency directs Equilon to monitor only at the Property,
regardiess of whether Equilon has provided written notice (as provided in (a) above).

6. MUTUAL COOPERATION. Equilon agrees to coordinate its activities with
Owner/Tenant to minimize any inconvenience to or interruption of the conduct of
Owner/Tenant’s business or development of the Property including, but not fimited to,
providing reasonable notice prior to all activities which Equilon believes may interrupt the
conduct of Owner/Tenant's business. Owner/Tenant agree(s) to cooperate with Equilon,
and execute any additional documents including, without limitation, permit applications,
which may reasonably be required to effectuate the purpose of this Agreement.
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Owner/Tenant further agree(s) not to interfere with the activities conducted by Equilon
on the Property.

7. PERMITS. Equilon, with the reasonable cooperation of Owner/Tenant, but at
no expense to Owner/Tenant shall obtain any and ali permits which may be required for
the Corrective Action it conducts pursuant to this Agreement.

8. REPORTS. Equilon agrees to provide Owner/Tenant with copies of reports
that are submitted to the Agency outlining the results of Equilon’s Corrective Action
performed pursuant to this Agreement.

9. SITE RESTORATION. Equilon agrees, upon completion of the Corrective
Action contemplated by this Agreement, to restore the surface of the Property to as near
the approximate grade and pavement as existed prior to said Corrective Action as is
reasonably pussible, including proper plugging, abandonment or removal of any
monitoring well ag“may be required in accordance with applicable law. Equilon shall not
be responsible for tlie iepair or replacement of underground utilities (except for public
underground utilities durraged by Equilon) or other structures (including canopies) o
the Property.

10. INDEMNITIES. Equiion agrees to indemnify, defend and hold Owner/Tenant,
(collectively referred to as “Inderniriried Party[ies]”) harmless from any and all liabilities,
losses, claims, demands, or orders arising out of the Corrective Action Equilon performs
pursuant to this Agreement, except to tii= extent that any said liabilities, losses, claims,
demands, or orders may be attributed in‘wriole or in part to the negligence, gross
negfigence or intentional act of one or niorz of the Indemnified Parties. Equilon’s
indemnification obligation shall not include direci zr indirect economic loss attributable to
short term business interruptions as a result of Equiion’s activities on the Property. This
indemnity shall terminate at the time the Corrective Aciicn is complete as set forth in this
Agreement and be of no further force or effect.

If underground or above ground storage tank systems are used for any purpose
on the Property at any time subsequent to the execution ofthis Agreement, then
Purchaser agrees to indemnify, defend and hold harmless Equilon -their respective
parents, predecessors, subsidiaries, affiliates, officers, directors, eraplovess, agents,
and each of their predecessors, successors, heirs and assigns fron ary. and all
liabilties, losses, claims, demands, or orders, including without limitation attorney s fees,
litigation costs, money damages, fines or penalties, environmental response osts,
natural resource damage assessments or awards (collectively referred to as “Liabifities”),
arising out of the purchase, use, operation, maintenance, instailation or removal or
abandonment of underground or above ground storage tank systems at the Property by
Purchaser or any person allowed by Purchaser to install, use, maintain, operate, remove
or abandon underground or above ground storage tank systems at the Property (“Third
Party”) which may be found to be contributing to or causing: a) personal injury, disease
or death; b} damage or loss to property; or ¢) the need for Corrective Action at the
Property or any other property, regardiess of whether or not such Liabilities are caused
by the sole negligence, concurrent negligence, gross negligence, or intentional conduct
of Purchaser or Third Party, and regardiess of whether or not such Liabilities are strictly
imposed by operation of law with or without fault. This indemnity shall survive the
termination of this Agreement.
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1. RELEASE. In exchange for Equilon's commitments as set forth in this
Agreement, Owner/Tenant hereby release(s), acquit(s), holds harmiess and forever
discharge(s) Equilon, and its parents, predecessors, subsidiaries, affiliates, officers,
directors, employees, agents, and each of their predecessors, successors, heirs and
assigns of and from any and all claims, rights, causes of action, demands the
Owner/Tenant, its/their heirs, predecessors, successors and assigns may have whether
directly or indirectly, whether accrued in the past, present, or future, whether known or
unknown, whether for damages or equitable relief of any sort including, without
limitation, claims for personal injury, attorneys’ fees, consulting and expert fees,
Corrective Action costs, diminution in the value of the Property, loss of use or damage to
the Property, loss of profits, rentals and other business opportunity, increased
development costs, and any and all other property damages and damages to natural
resources on the Property or other property owned by Owner/Tenant and located
adjacent to ine Property, which could be shown to arise from the purchase, use,
operation, maritenance, installation or removal or abandonment of UST System or
petroleum  hydrocarbon  contamination at the Property. OWNER/TENANT
REPRESENT(S) ANY, WARRANT(S) THAT IT/THEY HAS/HAVE READ THIS
RELEASE AND HAS/HAVE CONSULTED ITS/THEIR ATTORNEY(S) OR HAS/HAVE
HAD THE OPPORTUNITY TO CONSULT AN ATTORNEY AND FREELY CHOSE NOT
TO DO SO.

12. ASSIGNMENT AND RcIVMBURSEMENT FROM TRUST FUNDS. Owner
fTenant hereby assign(s) to Equilor’_2ny and all rights it'they may have against the
applicable state and federal fund estabilched by the state or federal government to fund
or reimburse cleanups, assessments, remediations or satisfaction of claims at UST
System sites. Owner/Tenant agree(s) to coopsrete with Equilon, including execution of
additional documents, if necessary, in obtaining 21y allowable reimbursement from a
state and federal fund established by the state” o federal government to fund or
reimburse cleanups, assessments, remediations, or /satisfaction of claims at UST
System sites and that any moneys obtained from said 4und shall belong solely to
Equilon.

13. DISPUTE RESOLUTION. The Parties agree that shovid any dispute arise
under this Agreement which cannot be amicably resolved, the dispute siall be submitted
to mediation prior to being submitted to Arbitration under the rules and proczdures of the
American Arbitration Association and judgment upon the award renderzd by the
arbitrator(s) may be entered in any court having jurisdiction thereof. Any reaiator or
arbitrator selected by the parties shall be knowledgeable in environmental law andior
remediation technologies.

14, EXECUTION OF AGREEMENT. Each of the undersigned hereby represents
and warrants that it is authorized to execute this Agreement on behalf of the respective
Party to the Agreement and that this Agreement, when executed by those Parties, shall
become a valid and binding obligation, enforceable in accordance with its terms. Owner
MMenant represent(s) and warrant(s) that itithey is/are the Owner/Tenant of the Property
or that itthey has/have full lawful authority to grant access to the Property for the
purposes described herein.

15. ASSIGNMENT, SUCCESSOR AND ASSIGNS. In the event Owners/
Tenant's interests in the Property are conveyed, transferred or in any way assigned in
whole or in part to any other person or entity, whether by contract, operation of law or
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otherwise, Owner/Tenant shall take any and all reasonable actions to render any such
conveyance, transfer or assignment subject to the terms of this Agreement and shall
provide notice thereof to Equilon. This Agreement shall be assignable by Owner/Tenant
or by operation of law only with the prior written consent of Equilon, which consent may
be withheld by Equilon for any reason whatsoever. Owner/Tenant hereby assign(s) to
Equilon any and all claims, causes of action and suits it/they may have against any third
party who may have financial responsibility for any environmental response costs or
other damages at the Property, including but not limited to any rights to recover any
insurance policy that may name Owner/Tenant as a beneficiary or against which
Owner/Tenant may have a right of recovery. Owner/Tenant agree(s) to cooperate with
Equilon in determining whether such claims exist.

16. WOTICE. Any notice, consent, request, report, demand, or other document
required to bz given to one Party by the other shall be in writing and be delivered to or
mailed to the recziving Party at its address, referenced on page 1 above. Facsimile
copies shall be suiicient.

17. MODIFICAT/CNS. This Agreement contains the entire understanding of the
Parties. Any change, ameidment, or alteration must be in writing and signed by both
Parties to this Agreement.io be effective. This Agreement supersedes all prior
discussions and agreements between the Parties with respect to the subject matter
hereof and thereof.

18. NO ADMISSIONS. Nothing contained in this Agreement shall be construed
as an admission of any fact or liability of any Party to this Agreement.

19. GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED IN ALL
RESPECTS BY THE LAWS OF THE STATE IN WriCH THE CORRECTIVE ACTION IS
PERFORMED W{THOUT REGARD TO THE CONFLICT OF LAWS PRINCIPLES
THEREOF.

20. COUNTERPARTS. This Agreement may be  executed in multiple
counterparts, each of which shall be deemed to be an original anc of equal force and
effect.

IN WITNESS WHEREOF, the Parties have executed this Agresment on the
dates set forth below.

EQUILON ENTERPRISES LLC

By:

Name:

Title:

Date:
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the
dates set forth below.

EQUILON ENTERPRISES LLC

By: ¢ - Lepeen

T }b @ -
Name: L Gary J.\F{aqusa
NA Real Estate Manager

Title:

Date: (%lumf 30¢ 210




1029944099 Page: 9 of 13

UNOFFICIAL COPY

State of Texas )
) §
County of Harris }

A
The within and foregoing instrument was acknowledged before me this 39 day of

Ayl 2010, by _Ctery T Foncuss who s the
NA Neae Csoae MASAGY of EQUILON ENTERPRISES

LLC, a Delaware limited liability company, on behaif of the company.

Witness my kand and official seal.

M. Rdf\(@ MS‘\VUUI

NOTARY PUBLIC

Tfff./f/ffff/ff///ff/f/f/f.ﬁq
)

M FRANCIE SARGENT

D\ NOTARY PLEIL 10, STATE ©F TERAS

'%
N
HER C-"JP.'W%_"H?)?_»'\C‘?‘! EXPIRES \
nAY 21, 2013 §

Noorrrast g oSS I SIS SIS LS

My commission expires.
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B & R GENERAL CONSTRUCTION AND DEVELOPMENT, INC.

/. _
o Boppns =
T -
Name: /?ﬁﬁ//é/f/ ¢ /CMM/_;(C
/

. i ¢ o9
Title: i€ //es/‘ o107
S /
Date: 5’5’// 57/ L&Y &0
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State of lilinois )

'O"Jt.i'-’i )

\
County of Do,

S
wn

[

The W|t in_and foregoing mstrument s acknowied efore me this day of
F 2010, /W O3 F,ch who is the
/(.d JA*.?L&(/W | of B & R GENERAL CONSTRUCTION

AND DEVELOPMENT, INC., an lllinois corporation, on behalf of the corporation.

Witness my hand and official seal.

/X’//

NG .

NOTARY PUBLC
My commission expiies: J/O’7 //

OFFICIAL SEAL

STEPHEN SUTERA

NSJACRY PUBLIC - STATE OF I yorg
OMMISSION EXPIRES 037241 1
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EXHIBIT A

STREET ADDRESS: 1393 E. Dundee Road
CITY: Palatine COUNTY: Cook
PERMANENT TAX IDENTIFICATION NUMBER: 02-12-200-013-0000

Vi
0/
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EXHIBIT A

DESCRIPTION OF PREMISES

THAT PART OF THE NORTHWEST 1/4 OF THE NORTHEAST 1/4 OF SECTION
12, TOWNSHTF 42 NORTH, EREANGE 10 EAST OF THE THIRD PRINCIPAL
MERIDIAN, DESCRIBED AS FOLLOWS: :

COMMENCING AT \1dE NORTHEAST CORNER OF SAID QUARTER QUARTER SECTION
AND. RUNNING THENTE SOUTH ALONG THE EAST LINE OF SAID QUARTER
QUARTER SECTION,~ 198 68 FEET, THENCE SOUTHWESTERLY ALONG A LINE
FORMING AN ANGLE OF 32 TEGREES 41 MINUTES 4 SECCONDS TO THE RIGHT OF
A PROLONGATION OF THE LAST-DESCRIBED LINE, A DISTANCE OF 78.11 FEET
TO A POINT, SAID POINT REING THE PLACE OF BEGINNING OF A TRACT OF
LAND TOQ BE HEREIN DESCRIZFED:; THENCE NORTHWESTERLY ALONG 2 LINE
FORMING AN ANGLE CF 53 DEGREEL43 MINUTES 25 SECONDS TO THE RIGAT
WITH A PROLONGATION OF THE LAST DESCRIBED CCURSE, A DISTANCE OCF
145.0 FEET; THENCE WESTERLY AT AN ANGLE OF 46 DEGREES 23 MINUTES 3¢
SECONDS TO THE LEFT OF A PROLONGATION, OF THE LAST DESCRIBED LINE, 24
DISTANCE OF 200 FEET ALONG A LINE WHIUH  INTERSECTS THE WEST LINE OF
SAID NORTHWEST 1/4 QF THE NORTHEAST 1/4xAT B PQINT 101.15 FEZT
SOUTH OF THE NORTHWEST CORNER OF SAID QUARTER QUARTER SECTION;
THENCE SOUTH AT RIGHT ANGLES TO LAST DESCRIBER LINE 200.00 FEET,;
THENCE EAST AT RIGHT ANGLES 200-00 FEET; “THeNCE NORTHEASTERLY
137 .95 FEET TO THE PLACE OF BEGINNING, IN COCK COUNTY, ILLINOIS



