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Loan No.

MODIFIED AND EXTENDEZD MORTGAGE, ASSIGNMENT OF LEASES AND RENTS,
AND SECURITY AGREEMENT

THIS MODIFIED AND EXTFVDED MORTGAGE, ASSIGNMENT OF LEASES
AND RENTS, AND SECURITY AGREEMENT (this “Mortgage™) is made as of this 29™ day
of September, 2010, by PATRICIA MURKOWSKI and JAMES MURKOWSKI (referred to
herein individually, collectively and jointly and scverally as “Borrower” or “Mortgagor™) with
James Murkowski residing 5328 N. Oak Park Avenue, Chicago, Illinois 60656 and Patricia
Murkowski residing at 2206 S. Goebbert Road, Unit #7209, Arlington Heights, [llinois 60005, in
favor of FIRST SECURITY TRUST AND SAVINGE 5ANK, an [linois banking corporation,
having an office at 7315 West Grand Avenue, Elmwood Park, Illinois 60707 (“Bank™ or
“Mortgagee).

RECITALS:

A. Property. Mortgagor is the owner of the property legally dscr.bed in Exhibit A
attached hereto, together with all improvements thereon, and commonly kaewn as 2206 S.
Goebbert Road, Unit #209, Arlington Heights, Illinois 60005 (the “Property™).

B. Loan. Bank has previously extended those certain credit facilities to Borrower,
identified on Exhibit B, attached hereto (collectively, the “Loan”) which Loan is secured, in part,
by the Property. Mortgagor has now determined that it is in its own best interest to provide
additional collateral support for Loan made by Bank to Borrower.

C. Notes. The Loan is memorialized by a written note (the “Note™), the original of
which is in the possession of Bank. The Original Note bears interest at the rate set forth therein
(the “Interest Rate™). Upon the occurrence of an Event of Default and under certain other
circumstances, interest under the terms of the Original Note may be charged at a default rate of
interest, as set forth in the Original Note. The Original Note is incorporated herein by reference,
as if fully set forth herein. The Original Note is payable to the order of Bank, is subject to
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acceleration as provided in the Original Note or the other Loan Documents defined below, and is
further subject to extension and renewal by Bank in Bank’s sole discretion. All principal and
interest on the Original Note is payable in lawful money of the United States of America at the
office of Bank in Elmwood Park, IHlinois, or at such place as the holder thereof may from time to
time appoint in writing.

D. Default. Borrower is in default pursuant to the terms of the Original Note.

E. Amended and Restated Note. Bank has agreed to amend and reinstate the
Original Moiz in the form of a note of even date herewith in the amount of $174,216.40 (the
“Renewal Nowe” and, collectively with the Original Note, the “Notes™). Nothing shall discharge
the obligations ¢ fthe Borrower under the Original Notes, as amended by the Renewal Note other
than payment i full.of all obligations as set forth in the Original Note, the Renewal Note, and
hereunder.

F. Prior Mortgage. This Mortgage is a modification and extension, and amendment
and restatement, of that ceriain Mortgage dated January 24, 2007 and recorded with the Cook
County Recorder of Deeds on February 15, 2007 as Document No. in favor of Bank on the real
property commonly known 2206 3outh Goebbert Road, Unit #209, Arlington Heights, Illinois
60005 as the foregoing may have been ameaded from time to time.

G. Loan Documents. To evidince and secure the obligations and liabilities of
Borrower to Bank in connection with the Loan, Borrower has executed and delivered the
Renewal Note, Original Note and various other security agreements, assignments, certificates
and indemnities relating to the obligations evidencea by {ae Notes. The Notes, this Mortgage, all
prior mortgages on the Property held by Bank, togetiier with all such agreements, loan
agreements, security agreements, assignments, forbarance agreements, certificates,
indemnifications, documents, notes, guarantees, pledges, conscris, contracts, notices, financing
statements, hypothecation agreements, collateral assignments, mortgages, chattel mortgages, and
instruments given to evidence or secure the indebtedness evidenced by the Notes and all other
written matter and all amendments, modifications, supplements, extensions and restatements
thereof and thereto, and all agreements, notes, documents or instruments delivered in substitution
therefore or in lieu thercof, whether heretofore, now or hereafter executed v or on behalf of
Borrower, any party who or which has guaranteed all or any portion of tn< indebtedness
evidenced by the Notes, any one or more of them, or any other person or entity, d<livered to
Bank with respect to the Loans are collectively referred to herein as the “Loan Documents.”

H. The Secured Obligations. As used in this Mortgage, the term “Secured
Obligations” means and includes all of the following: (i) the principal of and interest on the
Notes or any renewal, replacement, extension, or amendment thereof; (ii) all indebtedness of any
kind arising under, and all amounts of any kind which at any time become due or owing to Bank
under or with respect to the Loans, this Mortgage or any of the other Loan Documents; (iii) all of
the covenants, obligations and agreements of Mortgagor in, under or pursuant to the Notes, this
Mortgage, and all of the other Loan Documents; (iv) all advances, costs or expenses paid or
incurred by Bank to protect any or all of the Collateral (as hereinafter defined), perform any
obligation of the Mortgagor hereunder or collect any amount owing to Bank which is secured
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hereby; (v) any and all other liabilities, obligations and indebtedness, however created, arising or
evidenced, direct or indirect, absolute or contingent, recourse or non-recourse, now or hereafter
existing or due or to become due, owing by the Borrower and to Bank; (vi) interest on all of the
foregoing; and (vii) all costs of enforcement and collection of this Mortgage and the other Loan
Documents, if any, and the Secured Obligations.

GRANT

NOW THEREFORE, for and in consideration of Bank’s making the proceeds of the
Loans avzilable to Mortgagor and any other financial accommodation to or for the benefit of
Mortgagor, 1-consideration of the various agreements contained herein and in the other Loan
Documents, iacloding but not limited to Bank forbearing from pursuing its remedies as a result
of Mortgagor’s” d<fault under the Original Notes, and for other good and valuable consideration,
the receipt and sufticicney of which are hereby acknowledged by the Mortgagor, and in order to
secure the full, timely and proper payment and performance of each and every one of the
Secured Obligations, MOPTGAGOR HEREBY MORTGAGES, CONVEYS, TRANSFERS
AND ASSIGNS, TRANSFER>, WARRANTS AND ASSIGNS, WITH RIGHT OF ENTRY
AND POSSESSION, TO BANK. AND ITS SUCCESSORS AND ASSIGNS, FOREVER, ALL
ESTATE, RIGHT, TITLE AND INTEREST THAT MORTGAGOR NOW HAS OR MAY
HEREAFTER ACQUIRE IN AND 7C, AND GRANTS A CONTINUING SECURITY
INTEREST IN, ALL OF THE FOLLOWING {COLLECTIVELY REFERRED TO HEREIN AS
THE “COLLATERAL™):

A. Land. All of the land described on Fxhibit A attached hereto; together with all
tenements, rights, easements, hereditaments, rights of way, privileges, liberties, appendages and
appurtenances now or hereafter belonging or in any-wise appertaining to the land (including,
without limitation, all rights relating to storm and sanitary sewer, water, gas, electric, railway and
telephone services); all air rights, water, water rights, water stccl:, gas, oil, minerals, coal and
other substances of any kind or character underlying or relating iothe land; all estate, claim,
demand, right, title or interest of the Mortgagor in and to any street, road, highway, or alley
(vacated or otherwise) adjoining the land or any part thereof, all strips and gores belonging,
adjacent or pertaining to the land; and any after-acquired title to any of tha foregoing (all of the
foregoing is herein referred to collectively as the “Land™);

B. Improvements and Fixtures. All buildings, structures, replacemerts and other
improvements and property of every kind and character now or hereafter located or erected on
the Land, together with all furnishings, fixtures, fittings, building or construction materials,
equipment, appliances, machinery, plant equipment, apparatus, and other articles of any kind or
nature whatsoever now or hereafter found on, affixed to or attached to the Land, including
(without limitation) all motors, boilers, engines and devices for the operation of pumps, and all
heating, electrical, lighting, power, plumbing, air conditioning, refrigeration and ventilation
equipment (except to the extent any of the foregoing items in this subparagraph are owned by
tenants and such tenants have the right to remove such items at the termination of their Lease (as
hereinafter defined)) (all of the foregoing are herein referred to collectively as the
“Improvements”, all of the Land and the Improvements, and any other property which is real
estate under applicable law, is sometimes referred to collectively herein as the “Property™),
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C. Personal Property. All equipment, goods, inventory and supplies, including
without limitation, machinery, appliances, stoves, refrigerators, water fountains and coolers,
fans, heaters, incinerators, compactors, water heaters and similar equipment, signs, blinds,
window shades, carpeting, growing plants, fire sprinklers and alarms, control devices, HVAC,
pipes, plumbing, light fixtures, non-structural additions to the Property, all building materials,
equipment, work in process or other personal property of any kind, whether stored on the
Property or elsewhere, which have been or later shall be acquired for the purposc of being
delivered to, incorporated into or installed in or about the Property, and all other tangible
property of any kind or character now or hereafter owned by the Borrower and used or useful in
connectics with the Property, any construction undertaken on the Property, any trade, business or
other activity (whether or not engaged in for profit) for which the Property is used, the
maintenance of the Property or the convenience of any tenants, guests, licensees or invitees of
Mortgagor, all regaclless of whether located on the Property or located elsewhere {except to the
extent any of the foreguing items in this subparagraph are owned by tenants and such tenants
have the right to remova-such items at the termination of their Leases) (all of the foregoing is
herein referred to collectiveiy as the “Goods™);

D. Intangibles. All goodwill, trademarks, trade names, option rights, purchase
contracts, books and records and general intangibles of Mortgagor relating to the Property or the
Improvements and all accounts, contract'rights, instruments, chattel paper and other rights of
Mortgagor for payment of money, for property sold or lent, for services rendered, for money
lent, or for advances or deposits made, and any other intangible property of the Mortgagor
related to the Land or the Improvements, and ail sccounts and monies held in possession of Bank
for the benefit of Mortgagor (all of the foregoing is herein referred to collectively as the
“Intangibles”);

E. Rents. All rents, issues, profits, royalties, avails, income and other benefits
derived or owned by Mortgagor directly or indirectly from (ne Land or the Improvements,
whether now due, past due or to become due, including, without limitation, prepaid rent and
security deposits (all of the foregoing is herein collectively called the “Rents™);

F. Leases. All rights of Mortgagor under all leases, licenses, cecvpancy agreements,
concessions or other arrangements, whether written or oral, whether now exisdang. or entered into
at any time hereafter, whereby any person agrees to pay money or any considera‘iou for the use,
possession or occupancy of, or any estate in, the Land or the Improvements or any part thereof,
and all rents, income, profits, benefits, avails, advantages and claims against guarantors under
any thereof (all of the foregoing is herein referred to collectively as the “Leases™);

G. Service Agreements. All rights and interests of Mortgagor in and under any and
all service and other agreements relating to the operation, maintenance, and repair of the
Property or the buildings and improvements thereon (“Service Agreements”);

H. Plans. All plans, specifications, architectural renderings, drawings, licenses,
permits, soil test repotts, other reports of examinations or analyses, contracts for services to be
rendered Mortgagor, or otherwise in connection with the Property and all other property,
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contracts, reports, proposals, and other materials now or hereafter existing in any way relating to
the Property or the Collateral or construction of additional Improvements thereto (the “Plans™);

L Loan Proceeds. All proceeds, contract rights and payments payable to Mortgagor
under any loan commitment for financing of the Property and any interest of the Mortgagor in
any funds of the Loan, whether or not disbursed (“Loan Proceeds™);

J. Other Proceeds. All unearned premiums, accrued, accruing or to accrue under
insurance policies now or hereafter obtained by the Mortgagor and all proceeds of the
conversior, voluntary or involuntary, of the Collateral or any part thereof into cash or liquidated
claims, including, without limitation, proceeds of hazard and title insurance and all other
proceeds of the Uollateral, whenever or however arising; all awards and compensation heretofore
and hereafter ‘nade, to the present and all subsequent owners of the Collateral by any
governmental or othzi-lawful authorities for the taking by eminent domain, condemnation or
otherwise, of all or any part of the Collateral or any easement therein;

K. Awards. Ail“mdgments, awards of damages and settlements which may result
from any damage to the Property ¢r any part thereof or to any rights appurtenant thereto; all
compensation, awards, damages, c'auns, rights of faction and proceeds of, or on account of (1)
any damage or taking, pursuant to tlie_power of eminent domain, of the Property or any part
thereof; (i) any damage to the Property oy reason of the taking, pursuant to the power of eminent
domain, of other property or of a portion of the Property; (iii) the alteration of the grade of any
street or highway on or about the Property or aiy part thereof; or (iv) all proceeds of any sales or
other dispositions of the Property or any part thertof,

L. Betterments. With all right, title and interest of the Mortgagor in and to all
extensions, improvements, betterments, renewals, substi‘utes and replacements of, and all
additions and appurtenances to, the Property, hereafter acquires by, or released to, the Mortgagor
or constructed, assembled or placed by the Mortgagor on the Propsiiy; and all conversions of the
security constituted thereby, immediately upon such acquisitior. release, construction,
assembling, placement or conversion, as the case may be, and in each such case, without any
further mortgage, conveyance, assignment or other act by the Mortgagor, <hall become subject to
the lien of this Mortgage as fully and completely, and with the same eftect;‘as though now
owned by the Borrower and specificaily described herein; and

M.  Other Property. All other property or rights of the Mortgagor of any kind or
character related to the Property and all proceeds (including, without limitation, insurance and
condemnation proceeds) and products of any of the foregoing. It is specifically understood that
the enumeration of any specific articles of property shall not exclude or be deemed to exclude
any items of property not specifically mentioned. All of the property hereinabove described, real,
personal and mixed, whether affixed or annexed or not, and all rights hereby conveyed and
mortgaged are intended to be a unit and are hereby understood and agreed and declared to be
appropriated to the use of the Property, and shall for the purposes of this Mortgage be deemed to
be real estate and conveyed and mortgaged hereby.
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TO HAVE AND TO HOLD the Property unto Bank, its successors and assigns, forever,
hereby expressly waiving and releasing any and all right, benefit, privilege, advantage or
exemption under and by virtue of any and all statutes and laws of the State of [llinois or other
jurisdiction in which the Property is located providing for the exemption of homesteads from sale
on execution or otherwise.

THIS MORTGAGE SECURES FUTURE ADVANCES. ALL FUTURE ADVANCES
HAVE THE PRIORITY OF THE ORIGINAL LOANS AND PRIOR MORTGAGES. ALL
ADVANCES MUST BE MADE WITHIN TWENTY (20) YEARS AFTER THE DATE OF
THE LOAN IN NO EVENT SHALL FUTURE ADVANCES SECURED UNDER THIS
MORTGAGL EXCEED THREE TIMES THE AMOUNT OF THE RENEWAL NOTE
SECURED HELEBY.

ARTICLE 1.
COVENANTS AND AGREEMENTS OF MORTGAGOR

Further to secure the rayment and performance of the Secured Obligations, Mortgagor
hereby covenants and agrees witli Bank as follows:

Section 1.1 Payment of Securzd Obligations. Mortgagor agrees that it shall pay or
cause to be paid, timely and in the manne” required in the appropriate documents or instruments,
the principal of and interest on the Notes, and all other Secured Obligations (including fees and
charges). All sums payable by Mortgagor hercurder shall, except as expressly set forth herein,
be paid without demand, counterclaim, offset, dedueiion or defense. Mortgagor waives all rights
now or hereafter conferred by statute or otherwise to uny such demand, counterclaim, offset,
deduction or defense.

Section 1.2 Impositions.

Section 1.2.1 Payment of Taxes.

Mortgagor shall pay, before they become delinquent, all tixes and assessments,
general or special, and any and all levies, claims, charges, expenses aiid 1i%ns, ordinary or
extraordinary, governmental or non-governmental, statutory or otherwise, due or to
become due (collectively referred to herein as an “Imposition™ or “Impusicions”™), that
may be levied, assessed, made, imposed or charged on or against the Collateral or any
property used in connection therewith, and shall pay before due any tax or other charge
on the interest or estate in lands created or represented by this Mortgage or by any of the
other Loan Documents, whether levied against Mortgagor or Bank or otherwise, and shall
submit to Bank all receipts showing payment of all of such taxes, assessments and
charges. Mortgagor hereby represents and warrants that as of the date hereof, except as
set forth in Schedule 1, attached hereto, there are no delinquent Impositions against the
Collateral; and

Notwithstanding anything to the contrary contained in the foregoing paragraph, if,
by law, any Imposition, at the option of the taxpayer, can be, and customarily is, paid in
installments, whether or not interest shall accrue on the unpaid balance of such
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Imposition, Mortgagor may, so long as no Event of Default shall exist under this
Mortgage or any other Loan Document, exercise the option to pay such Imposition in
installments and, in such event, shall pay such installments, together with any interest
thereon, as the same become due and payable and before any fine, penalty, additional
interest or cost may be added thereto.

Section 1.2.2 Contest of Impositions. Mortgagor shall have the right at its own
expense to contest the amount or validity, in whole or in part, of any Imposition, by
appropriate proceedings diligently conducted in good faith, but only after: (i) payment of
sush 'mposition; or (ii) if payment would operate as a bar to such contest or interfere
materially with the prosecution thereof, then Mortgagor may seck Bank’s consent to
postpone nayment of such Imposition, which Bank shall not unreasonably withhold, so
long as:

Neitherthe Property nor any part thereof would by reason of such postponement
or deferment be, in the sole discretion of Bank, in danger of being forfeited or lost; and

Mortgagor shall Fave deposited with Bank in the Tax Escrow provided for in
Section 1.2.3 the amount so contested and unpaid, together with all interest and penalties
in connection therewith and all charges that may or might be assessed against or become
a charge on the Property or any pait thereof in such proceedings. Upon termination of any
such proceedings, it shall be the otligation of Mortgagor to pay the amount of such
Imposition or part thereof as finally détesmined in such proceedings, the payment of
which may have been deferred during the prosscution of such proceedings, together with
any costs, fees (including attorneys’ fees), Arierest, penalties or other liabilities in
connection therewith, Upon such payment and previded no Event of Default has occurred
and is continuing, Bank shall return any excess amount deposited with it with respect to
such Imposition to Mortgagor. Bank shall, if requestec by Mortgagor, disburse such
funds on deposit in the Tax Escrow directly to the impesirg authority to whom such
Imposition is payable. Upon failure of Mortgagor to do <o, the amount theretofore
deposited may be applied by Bank to the payment, removai-and.discharge of such
Imposition, the interest and penalties in connection therewith ‘and sany costs, fees
(including reasonable attorney’s fees) or other liability accruing in any such proceedings.
The balance, if any, shall be returned to Mortgagor and the deficiency, ir any, shall be
paid by Mortgagor to Bank within five (5) days after demand therefore.

Section 1.2.3 Funds for Impositions.

Mortgagor shall deposit with Bank or its designee, into a tax escrow account (the
“Tax Escrow™) on the first day of each month during the term hereof, an amount equal to
1/12 of 110% of the real estate taxes for the Property due from the prior calendar year;

Said amounts shall be held by Bank or its designee in the Tax Escrow, not in trust
and not as agent of Borrower, and may be commingled with other funds held by Bank or
its designee, and said amounts shall not bear interest, and, provided no Event of Default
has occurred and is continuing, shall be applied to the payment of the Impositions upon
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written request from Mortgagor to Bank. Bank shall have the right, but not the obligation,
to pay such Imposition upon receipt of any bill, invoice, tax bill, bond, or assessment
therefore, without inquiry into the accuracy or sufficiency of such bill, invoice or
assessment, Mortgagor’s liability therefore, or any defenses Mortgagor may have against
the payment thereof. If at any time within thirty (30) days prior to the due date of any of
the Impositions the amounts then on deposit are insufficient for the payment of such
Imposition in full, Mortgagor shall, within ten (10) days after demand, deposit the
amount of the deficiency into the Tax Escrow. If the amounts deposited are in excess of
the actual Impositions for which they were deposited, Bank, in its sole and absolute
discretion, may refund any such excess, or, at its option, may hold the same in the Tax
Escrow,. not in trust and not bearing interest, as additional security for the Secured
Obligatione. Mortgagor shall deliver to Bank all tax bills, bond and assessment
statements, and statements for any other obligations referred to above as soon as the same
are received by iortgagor,

Nothing herrin contained shall be deemed to affect any right or remedy of Bank
under any other provision of this Mortgage or under any statute or rule of law to pay any
such amount and to add ‘he amount so paid to the Secured Obligations. All amounts so
deposited shall be held by Bznk or its designee as additional security for the Secured
Obligations and upon the occurrince of an Event of Default hereunder, Bank may, in its
sole and absolute discretion and witheut regard to the adequacy of its security hereunder,
apply such amounts or any portion thereof to any part of the Secured Obligation. Any
such application of said amounts or any pertion thereof to any Secured Obligation shall
not be construed to cure or waive any Eveat'of Default or Unmatured Default (defined
below) or invalidate any act done pursuant to ary such Event of Default or notice; and

If Bank sells or assigns this Mortgage, Ban< shzil have the right to transfer all
amounts deposited in the Tax Escrow pursuant to this’Section 1.2.3 to the purchaser or
assignee, and Bank shall thereupon be released and have no firther hability hereunder for
the application of such deposits, and Mortgagor shall look solzly to such purchaser or
assignee for such application and for all responsibility relating to-such-deposits.

Section 1.3  Maintenance and Repair: Protection of Security.

Section 1.3.1 No Abandonment or Waste. Mortgagor shall:

(a)  not abandon the Property, nor do or suffer anything to be done which
would depreciate or impair the value of the Collateral or the security of
this Mortgage; not remove or demolish any of the Improvements;

(b}  pay promptly for all labor and materials for all construction, repairs and
improvements to or on the Property; not make any changes, additions or
alterations to the Property, except as required by applicable governmental
requirements or as otherwise approved in writing by Bank;
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(¢)  maintain, preserve and keep the Goods and the Improvements in good,
safe and insurable condition and repair and promptly make any needful
and proper repairs, replacements, renewals, additions or substitutions
required by wear, damage, obsolescence or destruction;

{d)  promptly restore and replace any of the Goods or Improvements which are
destroyed or damaged; and

(¢)  not commit, suffer, or permit waste of any part of the Property; and
maintain all grounds and abutting sidewalks in good and neat order and
repair.

Section/i.4 . Litigation. Mortgagor shall promptly notify Bank of and appear in and
defend any suit, acti0%; or proceeding that affects the Property or the rights or interest of Bank
hereunder and Bank may elect to appear in or defend any such action or proceeding. Mortgagor
agrees to indemnify, detend -and reimburse Bank from any and all loss, damage, expense, or cost
arising out of or incurred in vommection with any such suit, action, or proceeding, including costs
of evidence of title and reasonable attorneys’ fees and such amounts together with interest
thereon at the highest Interest Rate taen in effect under any of the Notes, shall become additional
Secured Obligations and shall becomemmediately due and payable.

Section 1.5  Prohibited Transfers; iens. Mortgagor shall not, without having received
the prior, written consent of Bank, directly or ndivectly sell, contract to sell (if possession of the
Property is to be transferred prior to the closing dite; such as an installment agreement for deed),
assign, transfer, convey, or dispose of the Property, ¢i uay part thereof or any interest or estate
therein, whether legal, equitable, beneficial or possessory fiicluding:

(a) any conveyance into trust;

(b)  any conveyance, sale or assignment of the baneficial interest in any trust
holding title to the Property;

(¢)  any conveyance, sale, or assignment of all or any part of any general
partner’s interest in a partnership holding title to tlie” Property or a
partnership beneficiary of a trust holding title to the Property;

(d}  any sale, conveyance, or assignment of more than ten percent (10%) in the
aggregate during the term hereof of the issued and outstanding capital
stock which has voting rights of a corporation holding title to the Property
or a corporate beneficiary of a trust holding title to the Property, or permit
or contract or agree to do any of the foregoing;

{e) any sale, conveyance on assignment of more than ten percent (10%) in the
aggregate during the term hereof of the member’s interest or any sale,
conveyance, or assignment of any manager’s interest in any limited
liability company holding title to the Property or a limited liability
company beneficiary of a trust holding title to the Property;
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(H

(8

(h)

Section 1.6

(a)

(©

(d)

Section 1.7

subject or permit the Property, or any portion thereof or interest therein
(whether legal, equitable, beneficial, or otherwise) or estate in any thereof
(including the right to receive the rents and profits therefrom) directly or
indirectly, to any mortgage, deed of trust, lien, claim, security interest,
encumbrance, or right (whether senior or junior to, or on a parity with, this
Mortgage);

subject or permit the beneficial interest under any trust holding title to the
Property, or any portion thereof or interest therein (whether legal,
equitable, beneficial, or otherwise) or estate in any thereof (or permit the
same to be subjected), directly or indirectly, to any mortgage, deed of
trust, lien, claim, security interest, encumbrance, collateral assignment, or

right; or

tease the Property, provided, however, that any lease of the Property
existiiig on the date of this Mortgage shall be excluded from this
provision.

Access by Bank. Mortgagor shall at all times:

deliver to Bank ¢ither all of its executed originals (in the case of chattel
paper or instruments) or 2ertified copies (in all other cases) of all leases,
agreements creating, o1 ¢videncing Intangibles, all amendments and
supplements thereto, and 20y other document which is, or which
evidences, governs, or creates, Coilateral;

permit access by Bank and its ageris, representatives, contractors, and
participants (if any) during normal businzss hours to its books and records,
tenant registers, offices, insurance pelicies, and other papers for
examination and the making of copies and exiracts;

prepare such schedules, summaries, reports, and progress schedules as
Bank and its agents, representatives, contractors, and patticipants (if any)
may reasonably request; and

permit Bank and its agents, representatives, contractors, and participants
(if any), at all reasonable times, to enter onto and inspect the Property.

Stamp and Other Taxes. If the Federal, or any state, county, local,

municipal, or other, government or any subdivision of any of thereof having jurisdiction, shall
levy, assess, or charge any tax (excepting therefrom any franchise tax or income tax on Bank’s
receipt of interest payments on the principal portion of the Secured Obligations), assessment, or
imposition upon this Mortgage, the Secured Obligations, the Notes, or any of the other Loan
Documents, the interest of Bank in the Collateral, or any of the foregoing, or upon Bank by
reason of or as holder of any of the foregoing, or shall at any time or times require revenue
stamps to be affixed to the Notes, this Mortgage, or any of the other Loan Documents,
Mortgagor shall pay all such taxes and stamps to or for Bank as they become due and payable. If

10
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any law or regulation is enacted or adopted permitting, authorizing or requiring any tax,
assessment or imposition to be levied, assessed or charged, which law or regulation prohibits
Borrower from paying the tax, assessment, stamp, or imposition to or for Bank, then Bank shall
have the right, in its sole and exclusive discretion, upon notice to Borrower, to declare all
Secured Obligations to be immediately due and payable and all sums hereby secured shall
become immediately due and payable.

Section 1.8  Insurance and Eminent Domain.

Section 1.8.1 Required Insurance. Mortgagor shall at all times maintain or cause
to be maintained on the Goods, the Property, and on all other tangible Collateral, all
insurance required at any time or from time to time by the other Loan Documents or as
reasonabiy requested by Bank and in any event the following:

(a)  Zasualty Insurance: Insurance covering the Property and the Goods in the
event of fire, lightning, windstorm, vandalism, malicious mischief, and all
other risks normally covered by “all risk” coverage policies in an amount
equal to cue hundred percent (100%) of the replacement value thereof,
without depreciation;

(b)  Comprehensive General Public Liability Insurance: Comprehensive
general public liability irsurance (including coverage for elevators and
escalators, if any) contractval liability, explosion, underground property,
and broad form property damage endorsement, against claims for bodily
injury, death, or property damage sccurring or caused by events occurring
on, in, or about the Property and adjoining streets and sidewalks, in an
amount acceptable to Bank. Bank refervis the right to require Mortgagor
to increase the amount of this coverage 15 an amount Bank may from time
to time determine, in its sole and absolute discretion;

(¢)  Workers® Compensation Insurance:  Worker’s Compensation and
employers liability insurance covering its employees in such amount as is

required by law;

(d)  Builder’s Risk Insurance: During the course of any construction or repair
of the Property, a Builder’s Risk Completed Value Policy of insurance
against “all risks”, including collapse and transit coverage, during
construction of such improvements, covering the total value of work
performed and equipment, supplies, and materials furnished and, to the
extent not covered by other insurance as to which Bank is a named insured
during such work;

(e) Contents Insurance: Fire and Extended Coverage Insurance (contents
broad form) and Sprinkler Leakage Insurance on Mortgagor’s personal
property located on the Property, and on all improvements or betterments
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constructed by Mortgagor, in amounts sufficient to fully insure such
personal property; and

(f) Flood Insurance: Insurance against flood (if required by the Federal Flood
Disaster Protection Act of 1973 and regulations issued thereunder or any
other law applicable to Bank).

Section 1.8.2 Terms of Policies. All insurance shall be in such amounts
satisfactory to Bank, and all to be maintained in such form and with such companies as
shzil be approved by Bank. Mortgagor shall deliver to and keep deposited with Bank
origira! certificates and certified copies of all policies of such insurance and renewals
therect, -with premiums prepaid, and with (i) standard non-contributory mortgagee and
lender’s loss-payable clauses satisfactory to Bank entitling Bank to collect any and all
proceeds payabie under such insurance, (ii) clauses providing for not less than thirty (30)
days’ prior wit’er notice to Bank of cancellation or material modification of such
policies, attached thereto in favor of Bank and (iii) standard waiver of subrogation
endorsements. Bank shall be an additional named insured and loss-payee on all policies
of insurance delivered L'y Mortgagor pursuant to this Mortgage. All of the above-
mentioned original insurance rolicies or certified copies of such policies and certificates
of such insurance, satisfactoiv. te Bank, together with receipts for the payment of
premiums thereon, shall be delivered to.and held by Bank, which delivery shall constitute
assignment to Bank of all return premiums, to be held as additional security hereunder.
All renewal and replacement policies shal. be delivered to Bank at least thirty (30) days
before the expiration of the expiring policics:

Section 1.8.3 Failure to Obtain Insurancz:” If Mortgagor shall fail to obtain or to
maintain any of the policies required by this Mortga ze o any other Loan Document or to
pay any Premiums relating thereto or to renew any such policies and to deliver evidence
of such renewal to Bank no later than thirty (30) days prior to the expiration of the
existing policy, then Bank, without waiving or releasing any obligation or default by
Mortgagor hereunder and whether or not such failure is an Eveat of Default hereunder,
without notice to Mortgagor, may (but shall be under no obligation to do so) obtain and
maintain such policies of insurance and pay such premiums and take.any other action
with respect thereto which Bank deems advisable. All sums so disbursed by Bank
pursuant to this Section, including costs relating thereto, shall be payable by Mortgagor
to Bank within five (5) days after demand therefore, plus interest thereon, at the highest
default rate set forth in any Note, and shall be additional Secured Obligations.

Section 1.8.4 Blanket Policies. Any insurance provided for in this Section may
be effected by a policy or policies of blanket insurance, provided however, the amount of
the total insurance allocated to the Property shall be such as to furnish protection the
equivalent of separate policies in the amounts herein required, and provided further that
in all other respects, any such policy or policies shall comply with the other provisions of
this Mortgage, except that no such policy shall be submitted to Bank less than thirty (30)
days prior to expiration of an existing policy. In any such case, it shall not be necessary to
deliver the original of any such blanket policy to Bank, but Bank shall be furnished with
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a certificate or duplicate of such policy reasonably acceptable to Bank. Each policy of
insurance provided for in this Section shall contain the standard form of waiver of
subrogation.

Section 1.8.5 Separate Insurance. Mortgagor shall not carry any separate
insurance on the Improvements or other Collateral concurrent in kind or form with any
insurance required hereunder or contributing in the event of loss thereunder, unless such
policy contains a standard non-contributing mortgagee clause entitling Bank to collect
any and all proceeds thereunder, as well as a standard waiver of subrogation
enZorsement.

Scetion 1.8.6 Notice of Loss; Repair of Damage. If the Property shall be
destroycd o damaged in whole or in part, by fire or other casualty (including any
casualty for-wiich insurance was not obtained or obtainable) of any kind or nature,
ordinary or extrasrdinary, foreseen or unforeseen, Mortgagor shall give to Bank and the
insurance companies-ihat have insured against such risks immediate notice of such loss.
Mortgagor, at its own zost and expense, whether or not such damage or destruction shall
have been insured, and whether or not insurance proceeds, if any, shall be sufficient for
the purpose, shall promptly repair, alter, restore, replace, and rebuild the same, at least to
the extent of the value and as nearly as possible to the character of the Property existing
immediately prior to such occurrence..Bank shall in no event be called upon to repair,
alter, replace, restore, or rebuild such Property, or any portion thereof, or to pay any of
the costs or expenses thereof.

Section 1.8.7 Settlement of Loss. Bark(or after entry of a decree of foreclosure,
purchaser at the sale, or the decree creditor, as“applicable) is authorized to settle and
adjust any claim under such insurance policies which insure against such risk and Bank
shall act in its sole and absolute discretion without ncli<g,to or consent of Mortgagor .
Bank may elect to permit Mortgagor to settle, adjust or coinriomise any claims for loss
with the insurance companies on the amounts to be paid with respect to such loss in its
sole discretion, by providing Mortgagor with written notice of such. permission. Any
expenses incurred by Bank in the adjustment, collection, or determination of the
application of insurance proceeds shall be additional indebtedness secured hereby,
payable on demand or deducted from insurance proceeds. Nothing coatuined in this
Mortgage shall create any responsibility or obligation on Bank to collect auy amount
owing on any insurance policy.

Section 1.8.8 Application of Insurance Proceeds.

In all events, Bank is authorized to collect any insurance proceeds, and such
insurance proceeds may, at the option of Bank, be: (i) applied in reduction of the Secured
Obligations, whether due or not; or (ii) held by Bank and applied to pay for the cost of
repair, rebuilding or restoration of the buildings and other improvements on the Property.

In the event, in Bank’s sole and absolute discretion, the proceeds are to be made
available to Mortgagor for the cost of repair, Bank shall be entitled to reimburse itself to
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the extent of the reasonably necessary and proper expenses paid or incurred by Bank in
the collection and administration of such monies, including reasonable attorneys’ fees.
Any funds received by Bank from insurance provided by Mortgagor, less any funds Bank
is entitled to reimburse itself, shall be defined herein as “Net Insurance Proceeds”. If, in
Bank’s sole and absolute discretion, the Net Insurance Proceeds are to be made available
to the Mortgagor for the cost of repair, rebuilding, and restoration, any surplus which
may remain out of said proceeds after payment of such cost of repair, rebuilding and
restoration and the reasonable charges of disbursing such funds, if applicable, shall, at the
option of Bank, be applied on account of the Secured Obligations or paid to any party
eri:tled thereto as the same appear on the records of Bank. In the event the Net Insurance
Procéeds are to be made available to Mortgagor for the cost of repair, such proceeds shall
be discursed to Mortgagor pursuant to such terms and conditions as Bank may in its sole
discretion rquire.

Notwithstanding the foregoing, in case of any loss after foreclosure proceedings
have been instituted, ¢l insurance proceeds shall, at Bank’s option, be used to pay the
amount due in accordzice with any decree of foreclosure that may be entered in any such
proceedings, and the bilance, if any, shall be paid to the owner of the equity of
redemption if said owner shall then be entitled to the same, or as the court may otherwise
direct. In case of the foreclosure of this Mortgage, the court in its decree may provide
that the mortgagee’s clause attached fo-each of said insurance policies may be canceled
and that the decree creditor may cause a new loss clause to be attached to each of said
policies making the loss thereunder payurie to said decree creditor. Any foreclosure
decree may further provide that in case of @y one or more redemptions made under said
decree, each successive redemptor may cause #lie' preceding loss clause attached to each
insurance policy to be canceled and a new loss-ciause-to be attached thereto, making the
loss thereunder payable to such redemptor. In the eveut of foreclosure sale, Bank is
hereby authorized, without the consent of Borrower, (¢ assign any and all insurance
policies to the purchaser at the sale, or to take such otne steps as Bank may deem
advisable, to cause the interest of such purchaser to be protecied by any of the said
insurance policies.

Section 1.8.9 Condemnation and Eminent Domain. Any . and all awards
heretofore or hereafter made or to be made to the present or any subsequent owner of the
Property by any governmental or other lawful authority for the taking, by ceridemnation
or eminent domain, of all or any part of the Collateral, (including any award from the
United States government at any time after the allowance of a claim therefore, the
ascertainment of the amount thereof, and the issuance of a warrant for payment thereof),
are hercby assigned by Mortgagor to Bank, which awards Bank is hereby authorized to
negotiate, collect, and receive from the condemnation authorities. Bank is hereby
authorized to give appropriate receipts and acquittance therefore. Mortgagor shall give
Bank immediate notice of the actual or threatened commencement of any condemnation
or eminent domain proceedings affecting all or any part of the Property (including
severance of, consequential damage to, or change in grade of streets), and shall deliver to
Bank copies of any and all papers served in connection with any such proceedings.
Mortgagor further agrees to make, execute and deliver to Bank, free and clear of any
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encumbrance of any kind whatsoever, any and all further assighments and other
instruments deemed necessary by Bank for the purpose of validly and sufficiently
assigning all awards and other compensation heretofore, now and hereafter made to
Mortgagor for any taking, either permanent or temporary, under any such proceeding. At
Bank’s option, any such award may either be applied toward the payment of any
indebtedness secured by this Mortgage or applied toward restoring the Property in which
event the same shall be paid out in the same manner as is provided for insurance proceeds
and Section 1.8.8 hereof. Notwithstanding the foregoing, any expenses, including,
without limitation, attorneys’ fees and expenses, incurred by Bank in intervening in such
action or compromising and settling such action or claim, or collecting such proceeds,
shall-be reimbursed to Bank first out of the proceeds.

Section’1.% —, Governmental Requirements.

Section‘l 2.1 Compliance with Laws.

Mortgagor siial! at all times fully comply with, and cause the Property and the
Collateral and the use 20d condition thereof fully to comply with, all federal, state,
county, municipal, local, 2id other governmental statutes, ordinances, requirements,
regulations, rules, orders, licersing provisions, and decrees of any kind whatsoever that
apply or relate to Mortgagor or tlic Collateral or the use thereof (including but not limited
to any zoning or building laws or ordinances, any noise abatement, occupancy, or
environmental protection laws or reguiations, any rules or regulations of the Federal
Aviation Administration, or any rules, egnlations, or orders of any governmental
agency), and shall observe and comply with all conditions and requirements necessary to
preserve and extend any and all rights, licenses. j'ermits, privileges, easements, rights-of-
way, covenants, restrictions, grants, franchises, axd concessions (including, without
limitation, those relating to land use and develorwent, landmark preservation,
construction, access, water rights and use, noise and poiivtio:), which are applicable to
Mortgagor or have been granted (whether or not of record) ‘or the Collateral or the use
thereof. Unless required by applicable law or unless Bank has.utherwise first agreed in
writing, Mortgagor shall not make or allow any changes to be madle in the nature of the
occupancy or use of the Property or any portion thereof for which the !'roperty or such
portion was intended at the time this Mortgage was delivered. Mottgagor shall not
initiate or acquiesce in any change in any zoning or other land use classificaiion now or
hereafter in effect and affecting the Property or any part thereof without in each case
obtaining Bank’s prior written consent thereto.

At all times the environmental and ecological condition of the Property shall not
be in violation of any law, ordinance, rule or regulation applicable thereto; the soil,
surface, water, and ground water of or on the Property shall be free from any solid waste,
toxic, hazardous or special substances, or contaminants; and the Property shall not be
used for the manufacture, refinement, treatment, storage, hauling, or disposal of any such
material. No “Hazardous Materials” (as hereinafter defined) or materials containing
Hazardous Materials, shall be discharged, dispersed, released, stored, treated, generated,
disposed of, or allowed to escape on the Property; nor installed, located on, used in
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connection with, incorporated into or disposed of on the Property; no underground
storage tanks shall be located on the Property; and the Property shall be in compliance
with all applicable federal, state and local statutes, laws, regulations, ordinances, orders,
or codes relating to environmental matters.

“Hazardous Materials” means asbestos, polychlorinated biphenyls, and any
hazardous, toxic or special substance, material or waste that is regulated by any
governmental authority, including the state in which the Property is located or the United
States government and includes, without limitation, any material, substance or waste that
is (fjdesignated as such pursuant to Section 307 of the Federal Water Pollution Control
Act 331J,5.C. §1251 et seq. (33 U.S.C. §1317); (ii)defined as such pursuant to § 1004 of
the Federal Resource Conservation and Recovery Act, 42 U.S.C. §6901 et. seq. (42
US.C. §6903); (i) defined as such pursuant to §101 of the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. §9601 et. seq. (42
U.S.C. §9601); or/(iv) designated or defined under any applicable federal or state statute
or county or municipal law, regulation, ordinance, order or code, in cach case as
amended.

Section 1.9.2 Contes! of Laws; Indemnification. Mortgagor shall have the right,
after obtaining written consent fiorn Bank, which consent shall not be unreasonably
withheld so long as there exists 10 material threat to the priority of the Lien of the
Mortgage, the Loan Documents or the value of the Collateral, as determined by Bank, to
contest by appropriate legal proceedings otiducted in the name of Borrower, the validity
or application of any ordinances, requirements; regulations, rules, orders and decrees of
the nature referred to in Section 1.9 above. Beirower shall indemnify and hold Bank
harmless from any cost, expense, liability or d=iiage. including reasonable attorney’s
fees, relating to such contest. Borrower hereby indsmmnifies Bank against any loss or
damage suffered by Bank as a result of any breach of this $evtion 1.9.

Section 1.10 Liens.

Section 1.10.1 Prohibitions Against Liens. Subject to Mortgagor's rights set forth
in this Section 1.10, Borrower shall not permit any senior lien, mechanics™ lien, or other
construction lien (each, a “Lien™) to be recorded against or attach to the Froperty or any
part thereof. In addition, it is further expressly made a covenant and conditiori hereof that
the lien of this Mortgage shall extend to any and all improvements and fixtures now or
hereafter on the Property, prior to any other lien thereon that may be claimed by any
person, so that subsequently accruing claims for lien on the Property shall be junior and
subordinate to this Mortgage. Mortgagor hereby represents and warrants that as of the
date hereof, except as set forth in Schedule 2, attached hereto, there are no outstanding
Liens agamst the Collateral. AL CONTRACTORS, SUBCONTRACTORS, AND
OTHER PARTIES DEALING WITH THE PROPERTY, OR WITH ANY PARTIES
INTERESTED THEREIN, ARE HEREBY REQUIRED TO TAKE NOTICE OF THE
ABOVE PROVISIONS.
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Section 1.10.2 Discharge and Contest of Mechanic’s Liens. If any mechanic’s,
laborer’s, or materialmen’s lien shall at any time be filed against the Property or any part
thereof, Mortgagor, within 30 days after notice of the filing thereof, shall (i) cause the
same to be discharged of record or otherwise stayed by payment, deposit, order of a court
of competent jurisdiction (“Discharged”) or, (ii) in the event Mortgagor elects to contest
such lien in good faith and due diligence, bonded or insured over (“Bonded™) by a title
Insurance company acceptable to Bank, such bond or insurance to be in form and
substance acceptable to Bank. If Mortgagor shall fail to cause such lien to be Discharged
or Bonded within such period then, in addition to any other right or remedy, Bank may,
bul shall not be obligated to, discharge the same either by paying the amount claimed to
be duc or by procuring the discharge of such lien by deposit or by bonding proceedings,
and in-2uy-such event Bank shall be entitled, if Bank so elects, to compel the prosecution
of an action_tor the foreclosure of such lien by the lienor and to pay the amount of the
judgment in faver of the lienor, with interest, costs and allowances. In any event, if any
suit action or proceedings shall be brought to foreclose or enforce any such lien (whether
or not the prosecution thereof was so compelled by Bank), Mortgagor shall, at its own
sole cost and expense; promptly pay, satisfy, and discharge any final judgment entered
therein, in default of which Bank, at its option, may three (3) days after notice thereof, do
so. Any and all amounts s¢ roid by Bank as in this Section provided, and all costs and
expenses paid or incurred by Bazk'in connection with any or all of the foregoing matters,
including, without limitation, reasonabie attorneys’ fees and disbursements, shall become
due and payable within five (5) days.after notice thereof, such amounts, charges, costs,
expenses, fees, and sums, together with-1uterest thereon at the highest default rate of
interest specified under any of the Notes.

Section 1.10.3 Continuing Priority. Subject to. Mortgagor’s right to contest set
forth in Sections 1.9 and 1.10 hereof, Mortgagor saall nay such fees, Impositions, and
charges, execute and file (at Mortgagor’s expense) such “inancing statements, obtain such
acknowledgments or consents, notify such obligors or provid-re of services and materials
and do all such other acts and things as Bank may from time to iime request to establish
and maintain a valid and perfected first and prior lien on, and sesuiity interest in, the
Collateral, and to provide for payment to Bank directly of all cash prolesds thereof, with
Bank in possession of the Collateral to the extent it requests; keep all‘of its books and
records relating to the Collateral on the Property or at the principal.office of the
Mortgagor; keep all tangible Collateral on the Property, except as Bank may otherwise
consent in writing; make notations on its books and records sufficient to enable Bank, as
well as third parties, to determine the interest of Bank hereunder; and not collect any
rents or the proceeds of any of the Leases or Intangibles more than thirty (30) days before
the same shall be due and payable (except as Bank may otherwise consent in writing),
except for deposits by tenants of the Property to secure such tenant’s performance of its
obligations under its Lease.

Section 1.11  Utilities. Mortgagor shall pay all utility charges incurred in connection
with the Property promptly when due and maintain all utility services available for use at the
Property.
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Section 1.12  Contract Maintenance; Other Agreements. Mortgagor shall, for the
benefit of Bank, fully and promptly keep, observe, perform, and satisfy each obligation,
condition, covenant, and restriction affecting the Property or imposed on it under any agreement
between Mortgagor and a third party relating to the Collateral or the Secured Obligations so that
there shall be no default thereunder and so that the persons (other than Mortgagor) obligated
thereon shall be and remain at all times obligated to perform for the benefit of Bank. Except as
expressly contemplated in the Loan Documents, Mortgagor shall not permit to exist any
condition, event, or fact which could allow or serve as a basis or justification for any such person
to avoid such performance.

Section 1.13  Notify Bank of Default. Mortgagor shall notify Bank in writing within
five (5) days after the date on which it becomes aware of or receives notice of the occurrence of
any Event of Defiidt or other event which, upon the giving of notice or the passage of time or
both, would constitat< 2n Event of Default hereunder or under and of the other Loan Documents
{an “Unmatured Default’).

Section 1.14  Future “eases. Mortgagor shall not cause or permit (by operation of law
or otherwise) any Rents, Leases, or other contracts relating to the Property to be assigned to any
party other than Bank without firs! obtaining the express written consent of Bank to any such
assignment. Nor shall Mortgagor permic any such assignment to occur by operation of law. In
addition, Mortgagor shall not cause or pe'mit.all or any portion of, or interest in, the Property to
be leased (that word having the same mecning for purposes hereof as it does in the law of
landlord and tenant) directly or indirectly to anv.parson, except in accordance with Section 1.5
hereof.

Section 1.15  Mortgagor to Comply with Leases:” Mortgagor shall, at its own cost and
expense:

(a)  faithfully abide by, perform and discharge each and every obligation,
covenant and agreement under any Leases to bz performed by the landlord
thereunder;

(b)  enforce or secure the performance of each and every matérial obligation,
covenant, condition, and agreement of Leases by the tenaiits thereunder to
be performed;

(¢)  not borrow against, pledge, or further assign any rentals due under the
Leases;

(d)  not permit the prepayment of any rents due under any Lease for more than
thirty (30) days in advance nor for more than the next accruing installment
of rents, nor anticipate, discount (other than front-end incentives such as
rent abatement), compromise, forgive, or waive any such rents;

(e) not waive, excuse, condone, or in any manner release or discharge any
tenants of or from the obligations, covenants, conditions, and agreements
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by said tenants to be performed under the Leases without the express prior
written consent of Bank;

(H not permit any tenant to assign or sublet its interest in its Lease unless
expressly required to do so by the terms of the Lease and then only if such
assignment does not work to relieve the tenant of any liability for payment
of and performance of its obligations under the Lease and only if the new
tenant is of the same or better creditworthiness as the prior tenant and the
terms of the new Lease provide for the same or better use of the leased
space;

(g).  not terminate any Lease or accept a surrender thereof or a discharge of the
tenant unless required to do so by the terms of its Leasc or unless the
Mortgagor and tenant or another equally financially responsible tenant
tnzl] have executed a new lease effective upon such termination for the
same *tcrm of years at a rental not less than the greater of (i) rental at fair
market vaiue at the time of execution of such new lease or (ii) rental as
provided 11 the terminated lease and on terms no less favorable to the
landlord than as ‘n the terminated Lease;

(h)  not consent to a sudordination of the interest of any tenant to any party
other than Bank and then cnly if specifically consented to by Bank; and

(i) not amend or modify any (Lease or alter the obligations of the parties
thereunder.

Section 1.16 Bank’s Right to Perform Under Leases., Should the Mortgagor fail to
perform, comply with, or discharge any obligations of Motigagar under any Lease or should
Bank become aware of or be notified by any tenant under any i.sase of a failure on the part of
Mortgagor to so perform, comply with, or discharge its obligations urnder said Lease, Bank may,
but shall not be obligated to, and without further demand upon Mortgagor, and without waiving
or releasing Mortgagor from any obligation in this Mortgage contained, reniedy such failure, and
Mortgagor agrees to repay upon demand all sums incurred by Bank in remedying any such
failure together with interest at the Default Rate. All such sums, together witiiiniterest at the
Default Rate shall become additional Secured Obligations, but no such advance sha’i be deemed
to relieve the Borrower from any default hereunder.

Section 1.17  Assignment of Rents. Leases and Profits.

Section 1.17.1 The Mortgagor does hereby irrevocably, unconditionally, and
absolutely sell, assign, and transfer unto Bank all of the Rents, issues, and profits from
the Property, it being the intention of this Mortgage to establish an absolute transfer and
assignment of all such Rents, issues, and profits from and on the Property unto Bank and
the Mortgagor does hereby appoint irrevocably Bank its true and lawful attorney, in its
name and stead, which appointment is coupled with an interest, to collect all of said
Rents, income, and profits; provided that, Bank grants the Mortgagor the privilege to
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collect and retain such Rents, issues, and profits unless and until an Event of Default
exists under this Mortgage.

Section 1.17.2 Upon the occurrence of an Event of Default, and whether before or
after the institution of legal proceedings to foreclose the lien hereof or before or after sale
of the Property or during any period of redemption, Bank, without regard to waste,
adequacy of the security, or solvency of the Mortgagor, may revoke the privilege granted
Mortgagor hereunder to collect the rents, issues, and profits of the Property, and may, at
its option, without notice:

(a)

(b)

in person or by agent, with or without taking possession of or entering the
Property, with or without bringing any action or proceeding, give, or
require Mortgagor to give, notice to any or all tenants under any Lease
authorizing and directing the tenant to pay such rents, issues, and profits to
Benk; collect all of the rents, issues, and profits; enforce the payment
therent and exercise all of the rights of the landlord under any Lease and
all of tn¢ rights of Bank hereunder, including, without limitation, the right
to sue in foe name of Mortgagor and/or Bank for any unpaid rents; enter
upon, take passzssion of, manage, and operate said Property, or any part
thereof, cancel, erieice, or modify any Lease, and fix or modify rents, and
do any acts which 3ank deems proper to protect the security hereof with
or without taking posssssion of said Property; and

apply for the appointment ¢f < raceiver in accordance with the statutes and
law made and provided for; which receivership Mortgagor hereby
consents to, which receiver shall ollect the rents, issues, and profits and
all other income of any kind, manage the Property so as to prevent waste,
execute leases within or beyond the period of receivership, and apply the
rents, issues, profits, and income in the following order:

(i) to payment of all reasonable fees of .uny receiver appointed
hereunder;

(i1}  to application of tenant’s security deposits;

(iii)  to payment when due of prior or current Impositions with respect
to the Property or, if this Mortgage so requires, to the periodic
escrow for payment of the Impositions when due;

{iv) to payment when due of premiums for insurance of the type
required by the Mortgage or as deemed reasonably necessary by
Bank, or, if this Mortgage so requires, to the periodic escrow for
the payment of premiums then due;

(v} to payment of all expenses for maintenance, repair, and restoration
of the Property;
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(vi)  if received prior to a foreclosure sale, such amounts shall be paid
to Bank and applied by Bank to the Secured Obligations in
accordance with the terms of the Loan Documents; provided that,
if the Property shall be foreclosed and sold pursuant to a
foreclosure sale, then during the period of redemption from such
foreclosure sale:

(1) if Bank is the purchaser at the foreclosure sale, the rents
shall be paid to Bank to be applied to the extent of any
deficiency remaining after the sale, the balance to be
retained by Bank, and if the Property be redeemed by the
Mortgagor or any other party entitled to redeem (Mortgagor
hereby acknowledging that it has waived such right to
redeem in accordance with the terms hereof) to be applied
as a credit against the redemption price; provided that, if
the Property shall not be redeemed, any remaining excess
rents are to be paid to Bank whether or not a deficiency
exists; and

(2)  if Bark is not the purchaser at the foreclosure sale, the rents
shall ' be naid to Bank to be applied to the Secured
Obligation 10 the extent of any deficiency remaining after
the sale, and the balance, if any, shall be paid to the
purchasers to b& upplied as a credit against the redemption
price; provided that, if the Property shall not be redeemed,
any remaining excess rents shall be paid to the purchasers.

Section 1.18  No Waiver. The entering upon and takir.g possession of the Property, the
collection of such rents and profits and the application thereot 25 2{oresaid shall not cure or
waive any defaults under this Mortgage nor in any way operate to prevent Bank from pursuing
any other remedy which it may now or hereafter have under the terms of this Mortgage or the
Loan Documents nor shall it in any way be deemed to constitute Bunk. 2. mortgagee-in-
possession. The rights and powers of Bank hereunder shall remain in full foréeand effect both
prior to and after any foreclosure of the Mortgage and any sale pursuant thereto and until
expiration of the period of redemption from said sale, Mortgagor hereby acknowledging that it
has waived such right to redeem in accordance with the terms hereof, regardless of whether a
deficiency remains from said sale. The purchaser at any foreclosure sale, including Bank, shall
have the right, at any time and without limitation, to advance money to any receiver appointed
hereunder to pay any part or all of the items which the receiver would otherwise be authorized to
pay if cash were available from the Property and the sum so advanced, with interest at the
highest default rate in any note, shall be a part of the sum required to be paid to redeem from any
foreclosure sale.

Section 1.19 Rights Cumulative. The rights hereunder shall in no way be dependent
upon and shall apply without regard to whether the Property are in danger of being lost,
materially injured or damaged or whether the Property are adequate to discharge the Secured
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Obligations. The rights contained herein are in addition to and shall be cumulative with the rights
given in any separate instrument, if any, assigning any leases, rents, and profits of the Property
and shall not amend or modify the rights in any such separate agreement.

Section 1.20 Bank’s Performance. If Mortgagor fails to pay or perform any of its
obligations herein contained (including payment of expenses of foreclosure and court costs) and
all applicable grace or cure periods, if any, have expired, Bank may (but need not), as agent or
attorney-in-fact of Mortgagor, make any payment or perform (or cause to be performed) any
obligation of Mortgagor hereunder, in any form and manner deemed expedient by Bank, and any
amount s% paid or expended (plus reasonable compensation to Bank for its out-of-pocket and
other expensés for each matter for which it acts under this Mortgage), with interest thereon at the
Default Rate, s!i2ll be added to the principal debt hereby secured and shall be repaid to Bank
within five (5)aays-after notice thereof. By way of illustration only, and not in limitation of the
foregoing, Bank may (hut shall have no obligation to) do all or any of the following: make
payments of principal ‘or interest or other amounts on any lien, encumbrance or charge on any of
the Collateral; make repairs;) collect rents; prosecute collection of the Collateral or proceeds
thereof, purchase, discharge, zomnromise, or settle any tax lien or any other lien, encumbrance,
suit, proceeding, title, or claim taereof; contest any tax or assessment; and redeem from any tax
sale or forfeiture affecting the Propertv. In making any payment or securing any performance
relating to any obligation of Mortgagor fieeunder, Bank shall (as long as it acts in good faith) be
the sole judge of the legality, validity, ar.d amount of any lien or encumbrance and of all other
matters necessary to be determined in satisfoction thereof. No such action of Bank shall ever be
considered as a waiver of any right accruing ‘o/it on account of the occurrence of any event
which constitutes an Event of Default.

Section 1.21 Bank not Responsible. Under ne-circumstances shall Bank have any duty
to produce Rents from the Collateral. Regardless of whether or not Bank, in person or by agent,
takes actual possession of the Property, Bank is not and “siia’l not be deemed to be: (a)
responsible for performing any of the obligations of the lessor undei any lease; (b) responsible
for any waste committed by lessees or any other parties, any dangercus or defective condition of
the Property, or any negligence in the management, upkeep, repair, or contrsl.of the Property; or
(c) liable in any manner for the Property or the use, occupancy, enjoyment, or eperation of all or
any part of it.

Section 1.22  Subrogation. To the extent that Bank, on or after the date hereoi, pays any
sum under any provision of law or any instrument or document creating any lien or other interest
prior or superior to the lien of this Mortgage, or Mortgagor or any other person pays any such
sum with the proceeds of the loan secured hereby, Bank shall have and be entitled to a lien or
other interest on the Collateral equal in priority to the lien or other interest discharged and Bank
shall be subrogated to, and receive and enjoy all rights and liens possessed, held or enjoyed by,
the holder of such lien, which shall remain in existence and benefit Bank in securing the Secured
Obligations.

Section 1.23  Loan Policy. Borrower shall, at Borrower’s sole cost and expense, cause
Chicago Title Insurance Company, Chicago branch, or such other title insurance company as
may be acceptable to Bank in its sole discretion (“Title Company™), to issue a loan policy on the
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date hereof in a form and only with exceptions acceptable to Bank, covering the amount of this
Mortgage (the “Loan Policy™). The Loan Policy shall include any endorsements that may be
requested by Bank, and Mortgagor and Borrower shall execute or cause to be executed and
delivered to Title Company any documents required by Title Company to effect the Loan Policy
and endorsements, including a Personal Undertaking (GAP) and ALTA Affidavit.

ARTICLE 2.
DEFAULT

Eazn of the following shall constitute an event of default (“Event of Default”) hereunder
(including, 1¥ Borrower consists of more than one person or entity, the occurrence of any of such
events with respuet to any one or more of such persons or entities):

Section 2.1"." Payment. Failure of Mortgagor to make any payment of principal,
interest, fees or any otler amount due under the Notes (or any Note), this Mortgage or any Loan
Documents; or failure 1 pay-any of the other Secured Obligations, when and as the same shall
become due and payable, wiicther at maturity or by acceleration or otherwise.

Section 2.2 Performance. -Except as specifically set forth in any other provision of this
Article 2, (i) default in the timely and preper performance of any of the covenants or agreements
of Mortgagor contained herein, and the coitinuation of such failure for ten (10) days after written
notice thereof is given to Mortgagor by Bank; or (ii) default in the performance of any of the
covenants or agreements of Mortgagor, any guatartor, or any one or more of them, as applicable,
contained in the Notes, any guaranty or in any of tie 0ther Loan Documents, provided that, to the
extent (if any) that such other document or instrumznt provides a grace or cure period with
respect to such default, the same grace or cure perioa, 2ind only such period, shall apply with
respect thereto under this Mortgage.

Section 2.3 Receiver, Suspension, Attachment. The appointment, pursuant to an order
of a court of competent jurisdiction, of a trustee, receiver or liquicaior of the Collateral or any
part thereof, or of Mortgagor, or any termination or voluntary suspension of the transaction of
business of Mortgagor, or any attachment, execution, or other judicial seizare of all or any
substantial portion of Mortgagor’s assets.

Section 2.4  Tax on Bank. The imposition of a tax, other than a state or fed=al income
tax, on or payable by Bank by reason of its ownership of the Notes, or this Mortgage, and
Mortgagor not promptly paying said tax, or it being illegal for Mortgagor to pay said tax.

Section 2.5  Representations and Warranties. Any representation, warranty, or
disclosure made to Bank by Mortgagor, any borrower, or any guarantor in connection with or as
an inducement to the making of the loan evidenced by the Notes, this Mortgage or any of the
other Loan Documents, proving to be false or misleading in any material respect as of the time
the same was made, whether or not any such representation or disclosure appears as part of this
Mortgage.

Section 2.6  Material Destruction of Property. The Property or any material part
thereof is damaged or destroyed by fire or other casualty and the loss is not adequately covered
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by insurance actually collected or in the process of collection, and Mortgagor fails to deposit or
to cause to be deposited with Bank the full amount of the deficiency in cash within ten (10) days
of Bank’s written request therefore.

Section 2.7  Condemnation/Eminent Domain. Proceedings are formally commenced by
any public or quasi-public body to acquire the land, the Property or any interest in or any part of
any of them by condemnation, eminent domain, or any similar power or authority, and such
proceeding are not dismissed within thirty (30) days of their being instituted, unless in Bank’s
opinion such acquisition would not materially interfere with the intended uses of the Property.

Sectinn 2.8 Mechanics Liens. Any lien or notice of lien of any kind whatsoever
(whether for the performance of work or services or the supplying of materials or other things, or
in the nature ci a/mdgment lien or lien for Impositions, or otherwise) is filed or served against
the Property or any-pait thereof or is received by Bank, and remains unsatisfied or unbonded to
Bank’s satisfaction foi & reriod of thirty (30} days after the Mortgagor receives notice thereof,
provided that Mortgagor shsii have the right to contest such lien in accordance with the terms of
Section 1.10 of this Mortgage:

Section 2.9  Creditor’s Kights. The Mortgagor shall fail to pay its debts, make an
assignment for the benefit of its creditors, or shall commit an act of bankruptcy, or shall admit in
writing its inability to pay its debts us they become due, or shall seek a composition,
readjustment, arrangement, liquidation, dissblution, or insolvency proceeding under any present
or future statute or law, or shall file a petition uadzr any chapter of the Federal Bankruptcy Code
or any similar law, state or federal, now or hereafier existing, or shall become “insolvent” as that
term is generally defined under the Federal Bankranicy Code, or shall in any involuntary
bankruptcy case commenced against it file an answer adziitting insolvency or inability to pay its
debts as they become due, or shall fail to obtain a dismissal of snch case within thirty (30) days
after its commencement, or shall convert the case from one enspter of the Federal Bankruptcy
Code to another chapter, or be the subject of an order for relief i1 such bankruptcy case, or be
adjudged a bankrupt or insolvent, or shall have a custodian, trustee, or receiver appointed for, or
have any court take jurisdiction of its property, or any part hereof, 12 any.vroceeding for the
purpose of reorganization, arrangement, dissolution, or liquidation, and such crstodian, trustee,
liquidator, or receiver shall not be discharged, or such jurisdiction shall not oz relinquished,
vacated, or stayed within thirty (30) days of the appointment.

Section 2.10 Default under Other Agreements. A default by Mortgagor or any
Borrower shall occur under any agreement, document, or instrument (other than this Mortgage or
any of the other Loan Documents) now or hereafter existing, to which Mortgagor or such
Borrower is a party and the effect of such default is reasonably likely to have a material adverse
effect on the financial condition or business operations of Mortgagor or such Borrower.

Section 2.11  Default On Other Indebtedness. If Mortgagor or Borrower is in default in
the payment of any indebtedness for borrowed money in an aggregate principal amount
outstanding in excess of $25,000.00 under any agreement (other than the Loan Documents), or is
in breach of any agreement evidencing such indebtedness (other than any Loan Document) and
the effect of such default or breach, as the case may be, is to enable the holder thereof then to

24




1032147004 Page: 25 of 42

UNOFFICIAL COPY

accelerate the maturity of such indebtedness, unless such default is waived or otherwise ceases to
exist.

Section 2.12  Judgments. Judgment(s) is or are rendered against the Mortgagor, or any
one of them, requiring payment and Mortgagor, or any one of them, fails to satisfy such
judgment within ten (10) days thereof or to commence appropriate proceedings to appeal such
judgments within the applicable appeal period or, after such appeal is filed, Mortgagor fails to
diligently prosecute such appeal or such appeal is denied and Mortgagor fails to satisfy such
judgment within ten (10) days of such denial.

Sectici 2,13 Existence; Amendments.

(4) if Mortgagor, any borrower or any guarantor is a corporation and such
zorporation dissolves, liquidates, or fails to maintain its corporate
existence, or fails to maintain its good standing in any state in which it
conducts business, or amends its articles of incorporation or by-laws in
any maienal respect;

(b)  if Mortgagur.-any borrower or any guarantor is a partnership and such
partnership dissolves, liquidates, or fails to maintain its partnership
existence or amerds its certificate of limited partnership or partnership
agreement in any mateal respect;

(c)  if Mortgagor, any borrower Or any guarantor is a limited liability company
and such limited liability company dissolves, liquidates, or fails to
maintain its limited liability coinwany existence, or fails to maintain its
good standing in any state in which it ¢conducts business, or amends its
certificate of organization or operating agreement in any material respect;

(d)  if Mortgagor, any borrower or any guarants™ie a trust and such trust
dissolves, liquidates, or fails to maintain its trust sxistence or amends the
trust agreement in any material respect; or

(¢}  if Mortgagor, any borrower or any guarantor is a persor’ 2u4 such person
dies or otherwise is adjudged incompetent.

ARTICLE 3.
REMEDIES

Section 3.1  Acceleration. Upon the occurrence of any Event of Default, the entire
indebtedness evidenced by Notes any and all other Secured Obligations, together with interest
thereon at the default rate set forth in the Orland Park Renewal Note and the Diversey Renewal
Note (the “Default Rate™) shall, at the option of Bank, be immediately due and payable, without
presentment, demand, protest, or notice of any kind to Mortgagor or to any other person and
notwithstanding any other provision hereof.
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Section 3.2  Possession of Property; Remedies under Loan Documents and Notes. To
the extent permitted by law, Mortgagor hereby waives all right to the possession, income, and
Rents of the Property from and after the occurrence of any Event of Default. Bank is hereby
expressly authorized and empowered, at and following the occurrence of any Event of Default, to
enter into and upon and take possession of the Property or any part thereof, to complete any
construction or repairs in progress thereon at the expense of Mortgagor, to lease the same, to
collect and receive all Rents and to apply the same, less the necessary or appropriate expenses of
collection thereof, either for the care, operation, and preservation of the Property or, at the
election of Bank in its sole discretion, to a reduction of the Secured Obligations in such order as
Bank may; in'its sole discretion elect. Bank, in addition to the rights provided under the Notes
and any of thé sther Loan Documents, is also hereby granted full and complete authority to enter
upon the Properiy; employ watchmen to protect the Goods and [mprovements from depredation
or injury and to préserve and protect the Collateral, and to continue any and all outstanding
contracts for the ereclio, completion, or repair of improvements to the Property, to make and
enter into any contracts 2id obligations wherever necessary in its own name, and to pay and
discharge alt debts, obligationg, and liabilities incurred thereby, all at the expense of Mortgagor.
All such expenditures by Bank sh=1! be Secured Obligations hereunder. Upon the occurrence of
any Event of Default, Bank may ‘also exercise any or all rights or remedies under the Notes and
any of the other Loan Documents.

Section 3.3  Foreclosure; Receiver.

Section 3.3.1 Foreclosure. Upon ‘he occurrence of any Event of Default, Bank
shall have the right immediately or at any-irne thereafter to foreclose the lien of this
Mortgage.

Section 3.3.2 Receiver. Upon the filing of any complaint for that purpose, the
court in which such complaint is filed may, upon application of Bank, in Bank’s sole and
absolute discretion, appoint a receiver of the Property. Su<h appointment may be made
cither before or after sale, without regard to the solvency or in<olvency, at the time of
application for cach receiver, of the person or persons, if any, Hable. for the payment of
the indebtedness secured hereby; without regard to the value of the Property at such time
and whether or not the same is then occupied as a homestead; withont bond being
required of the applicant; and Bank hereunder or any employee or agent ‘nereof may be
appointed as such receiver. Such receiver shall have all powers and duties prescribed by
the Mortgage Foreclosure Act in effect, if any, in the State in which the Property is
located, including the power to take possession, control and care of the Property and to
collect all rents, issues, deposits, profits, and avails thereof during the pendency of such
foreclosure suit and apply all funds received toward the indebtedness secured by this
Mortgage, and in the event of a sale and a deficiency where Mortgagor has not waived its
statutory rights of redemption, during the full statutory period of redemption, as well as
during any times when Mortgagor or its devisees, legatees, administrators, legal
representatives, successors, or assigns, except for the intervention of such receiver, would
be entitled to collect such rents, issues, deposits, profits, and avails, and shall have all
other powers that may be necessary or useful in such cases for the protection, possession,
control, management, and operation of the Property during the whole of any such period.

26




1032147004 Page: 27 of 42

UNOFFICIAL COPY

To the extent permitted by law, such receiver may extend or modify any then existing
leases and make new leases of the Property or any part thereof, which extensions,
modifications and new leases may provide for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the maturity date of the Loans, it being
understood and agreed that any such leases, and the options or other such provisions to be
contained therein, shall be binding upon Mortgagor and all persons whose interests in the
Property are subject to the lien hereof, and upon the purchaser or purchasers at any such
foreclosure sale, notwithstanding any redemption from sale, discharge of indebtedness,
satisfaction of foreclosure decree, or issuance of certificate of sale or deed to any
puichiser or at any time thereafter.

Seetion 3.3.3 Application of Payments. The court may, from time to time,
authorize so’d, receiver to apply the net amounts remaining in his hands, after deducting
reasonable compensation for the receiver and his counsel as allowed by the court, in
payment (in whole-or in part) of any or all of the Secured Obligations, inctuding without
limitation the followving. in such order of application as Bank may, in its sole and
absolute discretion, elzct: (i) amounts due upon the Notes, (ii) amounts due upon any
decree entered in any Guit' foreclosing this Mortgage, (iii) costs and expenses of
foreclosure and litigation (vpon the Property, (iv) insurance premiums, repairs,
Impositions, water charges and iiterest, penalties and costs, in connection with the
Property, (v) any other lien or charge =pon the Property that may be or become superior
to the lien of this Mortgage, or of any decree foreclosing the same and (vi) all moneys
advanced by Bank to curc or attempt *to cure any default by Mortgagor in the
performance of any obligation or conaitici, contained in any of the other Loan
Documents or this Mortgage or otherwise, to protzct the security hereof provided herein,
or in any of the other Loan Documents, with inicrest or such advances at the interest rate
applicable after maturity under the Notes.

Section 3.3.4 Separate Lots. This Mortgage may be foreclosed once against all,
or successively against any portion or portions, of the Property, as Bank may elect, until
all of the Property has been foreclosed against and sold. As pari-of the foreclosure, Bank
in its discretion may, with or without entry, personally or by attornsy. s2ll to the highest
bidder all or any part of the Property, and all right, title, interest, cizim, and demand
therein, and the right of redemption thereof, as an entirety, or in separat: lots, as Bank
may elect, and in one sale or in any number of separate sales held at one time or at any
number of times, all in any manner and upon such notice as provided by applicable law.
Upon the completion of any such sale or sales, Bank shall transfer and deliver, or cause to
be transferred and delivered, to the purchaser or purchasers of the property so sold, in the
manner and form as provided by applicable law, and Bank is hereby irrevocably
appointed the true and lawful attorney-in-fact of Mortgagor, in its name and stead, to
make all necessary transfers of property thus sold, and for that purpose Bank may execute
and deliver, for and in the name of Mortgagor, all necessary instruments of assignment
and transfer, Mortgagor hereby ratifying and confirming all that said attorney-in-fact
shall lawfully do by virtue hereof.
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Section 3.3.5 Bidding Debt; Expenses. In the case of any sale of the Property
pursuant to any judgment or decree of any court at public auction or otherwise, Bank may
become the purchaser, and for the purpose of making settlement for or payment of the
purchase price, shall be entitled to deliver over and use the Notes and any claims for the
debt in order that there may be credited as paid on the purchase price the amount of the
debt. In case of any foreclosure of this Mortgage (or the commencement of or preparation
therefore) in any court, all expenses of every kind paid or incurred by Bank for the
enforcement, protection or collection of this security, including court costs, attorneys’
fees, stenographers’ fees, costs of advertising, and costs of title insurance and any other
decuraentary evidence of title, shall be paid by Mortgagor.

Section 7.4  Remedies for Leases and Rents.

Section3.4.1 Remedies. If any Event of Default shall occur, then, whether
before or after‘institution of legal proceedings to foreclose the lien of this Mortgage or
before or after the salc thereunder, Bank shall be entitled, in its discretion, to do all or any
of the following:

(a) enter and take atual possession of the Property, the Rents, the Leases, and
other Collateral relating thereto or any part thereof personally, or by its
agents or attorneys, and exclude Mortgagor therefrom;

(b)  enter upon and take and raintain possession of all of the documents,
books, records, papers, and accounts of Mortgagor relating thereto;

(c) as attorney-in-fact or agent of Morigagor, or in its own name as mortgagec
and under the powers herein granted hold, operate, manage, and control
the Property, the Rents, the Leases, and other Collateral relating thereto
and conduct the business, if any, thereet fincluding entering into new
leases of the Property, or any part thereof, under sach terms and conditions
as Bank, in its sole and absolute discretion, maye'ect) either personally or
by its agents, contractors, or nominees, with full power to use such
measures, legal or equitable, as in its discretion or in the discretion of its
successors or assigns may be deemed proper or necessary-io enforce the
payment of the Rents, the Leases, and other Collateral relating thereto
(including actions for the recovery of rent, actions in forcible detainer, and
actions in distress of rent);

(d)  cancel or terminate any Lease or sublease for any cause or on any ground
which would entitle Mortgagor to cancel the same;

(¢)  elect to disaffirm any Lease or sublease made subsequent hereto or
subordinated to the lien hereof;

() make all necessary or proper repairs, decoration, renewals, replacements,
alterations, additions, betterments, and improvements to the Property that,
in its sole discretion, may seem appropriate;
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(g)  insure and reinsure the Collateral for all risks incidental to Bank’s
possession, operation and management thereof; and

(h)  receive all such Rents and proceeds, and perform such other acts in
connection with the management and operation of the Collateral, as Bank
in its sole discretion may deem necessary or desirable.

Section 3.4.2 Application of Rents. Mortgagor hereby grants Bank full power
and authority to exercise each and every one of the rights, privileges and powers
coriained herein at any and all times after any Event of Default without notice to
Mortgagor or any other person. Bank, in the exercise of the rights and powers conferred
upon it hereby, shall have full power to use and apply the Rents to the payment of or on
account”of the following, in such order as it may, in its sole and absolute discretion,
determine: (i) *Gthe payment of the operating expenses of the Property, including the cost
of management snd leasing thereof (which shall include reasonable compensation to
Bank and its agents i, contractors, if management be delegated to agents or contractors,
and it shall also incivde lease commissions and other compensation and expenses of
seeking and procuring tex'ants and entering into Leases), established claims for damages,
if any, and premiums on insurance hereinabove authorized; (ii) to the payment of
Impositions, charges, and sp=cial” assessments, the costs of all repairs, decorating,
renewals, replaccments, alterations, additions, betterments, and improvements of the
Collateral, including the cost from time (o time of installing, replacing, or repairing the
Collateral, and of placing the Collateral i1 such condition as shall, in the judgment of
Bank, make it readily rentable; (iii) to the'pavment of any Secured Obligations; and (iv)
to the payment of any other cost or expense requirad or permitted hereunder.

Section 3.4.3 No Waiver or Cure. The entiring upon and taking possession of
the Property, or any part thereof, and the collection sf-any Rents and the application
thereof as aforesaid shall not cure or waive any default therctolore or thereafter occurring
or affect any notice or default hereunder or invalidate any ac’ done pursuant to any such
default or notice, and, notwithstanding continuance in possessien of the Property or any
part thereof by Bank or a receiver, and the collection, receipt aad upplication of the
Rents, Bank shall be entitled to exercise every right provided for in this iMortgage or by
law or in equity upon or after the occurrence of an Event of Default.

Section 3.4.4 Adequate Security. Any of the actions referred to in this Seetion
3.4 may be taken by Bank irrespective of and without regard to the adequacy of the
security for the Secured Obligations.

Section 3.5  Personal Property.

Section 3.5.1 Notice of Disposition. Whenever there exists an Event of Default
hereunder, Bank may exercise from time to time any rights, powers, and remedies
available to it under applicable law and as may be provided in this Mortgage, the Notes,
and the other Loan Documents upon default in the payment of any indebtedness.
Mortgagor shall, promptly upon request by Bank, assemble the Collateral and make it
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available to Bank at such place or places reasonably convenient for both Bank and
Mortgagor, as Bank shall designate. Any notification of intended disposition required by
law of any of the Collateral shall be deemed reasonably and properly given if given at
least ten (10) days before such disposition.

Section 3.5.2 Sale of Personal Property. Without limiting the generality of the
provisions of Section 3.5, whenever there exists an Event of Default hereunder, Bank
may, with respect to so much of the Collateral as is personal property under applicable
law, to the fullest extent permitted by applicable law, without further notice,
advertisement, hearing or process of law of any kind:

(). notify any person obligated on the Collateral to perform directly for Bank
its obligations thereunder;

(b)  éniorce collection of any of the Collateral by suit or otherwise, and
surrerder, release, or exchange all or any part thereof or compromise or
extend ot renew for any period (whether or not longer than the original
period) any obligations of any nature of any party with respect thereto;

(¢)  endorse any checks, drafts, or other writings in the name of Mortgagor to
allow collection oi ‘e Collateral;

(d) take control of any Procecds of the Collateral;

(e}  enter upon any premises wheie any of the Collateral may be located and
take possession of and remove sach Collateral;

6] sell any or all of the Collateral, free ¢fallrights and claims of Mortgagor
therein and thereto, at any public or privae s2le: and

(g)  bid for and purchase any or all of the Collaierai,at any such sale. Any
proceeds of any disposition by Bank of any o the Collateral may be
applied by Bank to the payment of expenses incurred-in connection with
the Collateral, including reasonable attorneys’ fees and iegal expenses,
and any balance of such proceeds shall be applied by Banktoward the
payment of such of the Secured Obligations and in such order of
application as Bank may from time to time elect.

Section 3.5.3 Waivers. Bank may exercise from time to time any rights and
remedies available to it under the Uniform Commercial Code or other applicable law as
in effect from time to time or otherwise available to it under applicable law. Mortgagor
hereby expressly waives presentment, demand, notice of dishonor, protest, and notice of
protest in connection with the Notes and, to the fullest extent permitted by applicable law,
any and all other notices, demands, advertisements, hearings, or process of law in
connection with the exercise by Bank of any of its rights and remedies hereunder.
Mortgagor hereby constitutes Bank its attorney-in-fact with full power of substitution to
take possession of the Collateral upon any Event of Default and, as Bank in its sole
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discretion deems necessary or proper, to execute and deliver all instruments required by
Bank to accomplish the disposition of the Collateral; this power of attorney is a power
coupled with an interest and is irrevocable while any of the Secured Obligations are
outstanding.

Section 3.5.4 No Liability on Bank. Notwithstanding anything contained herein,
Bank shall not be obligated to perform or discharge, and does not hereby undertake to
perform or discharge, any obligation, duty or liability of Mortgagor and Mortgagor shall
and does hereby agree to indemnify against and hold Bank harmless of and from any and
all ahilities, losses, or damages which Bank may incur or pay under or with respect to
any of the Collateral or under or by reason of its exercise of rights hereunder and any and
all claims and demands whatsoever which may be asserted against it by reason of any
alleged Oblisations or undertakings on its part to perform or discharge any of the terms,
covenants, Or dgreements contained in any of the Collateral or in any of the contracts,
documents, or instruments evidencing or creating any of the Collateral, unless such
liability, claim, cost;/or demand is caused solely by Bank’s willful misconduct. Bank
shall not have respons:bility for the control, care, management, or repair of the Property
or be responsible or liable for any negligence in the management, operation, upkeep,
repair, or control of the Property tesulting in loss, mjury, or death to any tenant, licensee,
employee, stranger, or other person.  No liability shall be enforced or asserted against
Bank in its exercise of the powers hersin granted to it, and Mortgagor expressly waives
and releases any such liability. Should Bank incur any such liability, loss, or damage
under any of the Leases or under or by resson hereof, or in the defense of any claims or
demands, Mortgagor agrees to reimburse Dauk immediately upon demand for the full
amount thereof, including costs, expenses, and tzasonable attorneys’ fees.

Section 3.5.5 Remedies Cumulative. No remnedv or right of Bank hereunder or
under the Notes or any of the other Loan Documents oz ptherwise, or available under
applicable law, shall be exclusive of any other right or remedy, but each such remedy or
right shall be in addition to every other remedy or right now or hereafter existing under
any such document or under applicable law. No delay in the excreise of, or omission to
exercise, any remedy or right accruing on any Event of Default shall impair any such
remedy or right or be construed to be a waiver of any such Event or Default or an
acquiescence therein, nor shall it affect any subsequent Event of Default ot the same or a
different nature. Every such remedy or right may be exercised concurrently or
independently, and when and as often as may be deemed expedient by Bank. All
obligations of Mortgagor, and all rights, powers, and remedies of Bank, expressed herein
shall be in addition to, and not in limitation of, those provided by law or in the Notes or
any other Loan Documents or any other written agreement or instrument relating to any
of the Secured Obligations or any security therefore.

Section 3.6 Right to Setoff. Upon the occurrence of any Event of Default and to the

extent permitted by applicable law, Bank reserves the right of setoff in and to all of Borrower’s
accounts with Bank (whether checking, savings, or some other account). This includes ail
accounts Borrower holds jointly with someone else and all accounts Borrower may open in the
future. However, this does not include any IRA or Keough accounts, or any trust accounts for
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which setoff would be prohibited by law. Borrower authorizes Bank, to the extent permitted by
applicable law, to charge or setoff all sums owing on or under this Mortgage or any Loan
Document against any and all such accounts (whether or not due and in any order of priority as
may be selected by Bank in its sole and absolute discretion).

Section 4.1

ARTICLE 4.
GENERAL

Representations. In addition to the representations and warranties that

Mortgagor nas made above, Mortgagor hereby covenants, represents and warrants that:

(7)

(b)

(c)

(d)

()

Mortgagor is duly authorized to make and enter into this Mortgage and to
carry out the transactions contemplated herein;

This Mortgage has been duly executed and delivered pursuant to authority
icgallv. adequate therefore; Mortgagor has been and is authorized and
empovweréd by all necessary persons having the power of direction over it
to execute/and deliver this Mortgage; this Mortgage is a legal, valid, and
binding obligaiion of Mortgagor, enforceable in accordance with its terms,
subject to bank urtey and other law, decisional or statutory, of general
application affecting the enforcement of creditors’ rights, and to the fact
that the availability of the'remedy of specific performance or of injunctive
relief in equity is subject to the discretion of the court before which any
proceeding therefore may bé biought;

Mortgagor is not now in default’ znder any instruments or obligations
relating to the Property or Collateral 4ndino party has asserted any claim
of default against Mortgagor relating to-the Property or Collateral,

The execution and performance of this Mortgz;;c and the consummation of
the transactions hereby contemplated shall not rezult in any breach of, or
constitute a default under, any articles of incorporation, by-laws, articles
of organization, partnership agreement, mortgage, lease; vank loan, credit
agreement, trust indenture, or other instrument to which/portgagor is a
party or by which it may be bound or affected; nor da)any such
instruments impose or contemplate any obligations which are or may be
inconsistent with any other obligations imposed on Mortgagor under any
other instrument(s) heretofore or hereafter delivered by Mortgagor;

There are no actions, suits, or proceedings (including, without limitation,
any condemnation or bankruptcy proceedings) pending or threatened
against or affecting Mortgagor or the Collateral, or which may adversely
affect the validity or enforceability of this Mortgage, at law or in equity, or
before or by any governmental authority, Mortgagor is not in default with
respect to any writ, injunction, decree, or demand of any court or any
governmental authority affecting the Property;
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(f) Mortgagor has made a physical investigation of the Property, and no
environmental conditions (prohibited in Section 1.9 hereof) are present on
or affect the Property; and

(g)  All statements, financial or otherwise, submitted to Mortgagee in
connection with this transaction are true and correct in all respects and
fairly present the financial condition of the parties or entities covered by
such statements as of the date hereof.

Seciion 4.2 Permitted Acts. Mortgagor agrees that, without affecting or diminishing in
any way the liability of Mortgagor or any other person (except any person expressly released in
writing by Bznk) for the payment or performance of any of the Secured Obligations or for the
performance of ‘any cbligation contained herein or affecting the lien hereof upon the Collateral or
any part thereof, Bank-inay at any time and from time to time, without notice to or the consent of
any person, release ary /person liable for the payment or performance of any of the Secured
Obligations; extend the time-for, or agree to alter the terms of payment of, any indebtedness
under the Notes or any of the Secured Obligations; modify or waive any obligation; subordinate,
modify, or otherwise deal with the licn hereof, accept additional security of any kind; release any
Collateral or other property securing #ny or all of the Secured Obligations; execute and deliver
releases of any portion of the Property, consent to the making of any map or plat of the Property;
consent to the creation of a condominium regime on all or any part of the Property or the
submission of all or any part of the Property to the provisions of any condominium act or any
similar provisions of law of the state where tlie Property is located, or to the creation of any
easements on the Property or of any covenants risiricting the use or occupancy thereof, or
exercise or refrain from exercising, or waive, any right Rank may have hereunder or under any of
the other Loan Documents.

Section4.3  Legal Expenses. Mortgagor agrees to-ingsmnify Bank, and hold Bank
harmless, from and against all loss, damage, and expense, inciuding (without limitation)
reasonable attorneys’ fees, incurred in connection with any suit or proceeding in or to which
Bank may pay or incur in connection with any suit or proceeding in ¢r to_which Bank may be
made or become a party, which suit or proceeding does or may affect all or Any portion of the
Collateral or the value, use or operation thereof or this Mortgage or the valicity, enforceability,
lien, or priority hereof or of any of the Secured Obligations. Mortgagor further agrees to pay all
costs or expenses, including, without limitation, reasonable attorneys fees incurred ty Bank in
connection with the negotiation and drafting of this Mortgage or any amendment hereto or in
connection with advice sought by Bank relative to its rights or obligations hereunder.

Section 4.4 Loan Documents. Mortgagor covenants that it shall timely and fully
perform and satisfy all the terms, covenants, and conditions of any and all Loan Documents
under which it is obligated.

Section 4.5  Security Agreement; Fixture Filing. This Mortgage, to the extent that it
conveys or otherwise deals with personal property or with items of personal property which are
or may become fixtures, shall also be construed as a security agreement under the Uniform
Commercial Code as in effect in the state in which the Property is located, and this Mortgage
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constitutes a financing statement filed as a fixture filing in the Official Records of the County
Recorder of the County in which the Property is located with respect to any and all fixtures
included within the term “Collateral” as used herein and with respect to any Goods or other
personal property that may now be or hereafter become such fixtures. The addresses of
Mortgagor, as debtor, and Bank, as secured party, are set forth in Section 4.6 below.

Section 4.6  Notices. Any notice, payment, demand, or communication required or
permitted to be given by an provision of this Agreement will be deemed to have been given
when (a) delivered personally to the party designated to receive such notice, (b) on the third (3rd)
business déy after the same is sent by certified mail, postage and charges prepaid, directed to the
following addresses or to such other or additional addresses as any party might designate by
written notice to.the other parties, or (c) as of the date of transmission if sent by facsimile
transmission to &e-intended addressee as set forth below provided that an original of such
facsimile is also setit i0 *he intended addressee by means described in clauses (a) or (b) above.
Unless changed in accordance with the preceding sentence, the addresses for notices given
pursuant to this Agreement snzll be as follows:

If to Bank, at: First Security Trust and Savings Bank
7315 West Grand Avenue
Elmvvood Park, 1llinois 60707
Attn: Lester Arceo
Phone: (7(8)453-3131
Facsimile: (7721625-3331

With a copy to: Earl E. Farkas, Esq.
Gozdecki, Del Giudice, Anericus & Farkas LLP
1 East Wacker Drive, Suite 1700
Chicago, [llinois 60601
Phone: (312) 782-5010
Facsimile: (312) 782-4324

If to Mortgagor, at: Patricia Murkowski
2206 S. Goebbert Road, Unit #209
Arlington Heights, [llinois 60005
and
James Murkowski

5328 N. Oak Park Avenue
Chicago, Illinois 60656

Any party hereto may, by notice given hereunder, designate any further or different addresses to
which subsequent notices, certificates or other communications shall be sent.
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Section4.7  Successors, Mortgagor, Gender. All provisions hereof shall inure to and
bind the parties and their respective successors, vendees, and assigns. The word “Mortgagor”
shall include all persons claiming under or through Mortgagor and all persons liable for the
payment or performance of any of the Secured Obligations whether or not such persons shall
have executed the Notes or this Mortgage. Wherever used, the singular number shall include the
plural, the singular, and the use of any gender shall be applicable to all genders.

Section 4.8  Care by Bank. Bank shall be deemed to have exercised reasonable care in
the custody and preservation of any of the Collateral in its possession if it takes such action for
that purpsse)as Mortgagor requests in writing, but failure of Bank to comply with any such
request shall ot be deemed to be (or to be evidence of ) a failure to exercise reasonable care, and
no failure of R2wl to preserve or protect any rights with respect to such Collateral against prior
parties, or to do oy act with respect to the preservation of such Collateral not so requested by
Mortgagor, shall be d<eried a failure to exercise reasonable care in the custody or preservation of
such Collateral.

Section 4.9  Representation by Counsel. Mortgagor hereby represents and warrants that
Mortgagor has been represented by competent counsel of its choice in the negotiation and
execution of this Mortgage, the Noies, and the other Loan Documents, and that Mortgagor has
read and understood this Mortgage, ttic 1stes, and the other Loan Documents and intends to be
bound hereby. In the event of an ambigui'y or conflict herein or in any other Loan Document, no
presumption shall be made against Bank as the preparer or drafter hereof or thereof.

Section4.10 Release of Mortgage. If tlie Mortgagor, its successors or assigns, shall
have;

(a)  timely paid all payments of principal, interest, penalties, fees, and all other
amounts due and owing according v the terms of the Notes, this
Mortgage, and the other Loan Documents,

(b)  paid all sums:
(i) advanced in protecting the lien of this Mortgag<:
(i)  in payment of Impositions;

(i) in payment of insurance premiums covering improvements
thereon;

(iv)  in payment of principal and interest on prior liens;

(v}  in payment of expenses and attorney’s fees herein provided for;
and

(vi)  in payment of all sums advanced for any other purpose authorized
herein; and

35




1032147004 Page: 36 of 42

UNOFFICIAL COPY

(c) kept and performed all of the covenants and agreements contained in the
Notes, herein and all other Loan documents,

then Bank shall (notwithstanding any covenants or agreements or any other Loan
Document that survives payment of all principal and interest) release this
Mortgage. Mortgagor shall pay the cost of recordation of such release.

Section 4.11 No Obligation on Bank. This Mortgage is intended as security for the
Secured Obligations. Anything herein to the contrary notwithstanding (i) Mortgagor shall be and
remain lia%le under and with respect to the Collateral to perform all of the obligations assumed
by it under o with respect to each thereof, (it) Bank shall have no obligation or liability under or
with the respect o the Collateral by reason of or arising out of this Mortgage, and (iii) Bank shall
not be required .or-obligated in any manner to perform or fulfill any of the obligations of
Mortgagor under, pursaant to or with respect to any of the Collateral.

Section 4.12  No Waiver; Writing. No delay on the part of Bank in the exercise of any
right or remedy shall operaic s a waiver thereof, and no single or partial exercise by Bank of
any right or remedy shall precluie cther or further exercise thereof or the exercise of any other
right or remedy. The granting or withholding of consent by Bank to any transaction as required
by the terms; hereof shall not be deemed-a waiver of the right to require consent to future or
successive transactions.

Section 4.13  Governing Law. Whenever possible, each provision of this Mortgage
shall be interpreted in such manner as to be efféctive and valid under Illinois law, but if any
provision of this Mortgage shall be prohibited by or.irvalid under Illinois law, such provision
shall be ineffective to the extent of such prohibition ‘si” invalidity, without invalidating the
remainder of such provision, or the remaining provisions of ‘his Mortgage.

Section 4.14 Venue and Jurisdiction. Mortgagor expressiy submits and consents to the
jurisdiction and venue in any action or proceeding commenced by bark in any state or federal
court located within Cook County, Illinois, or the county in which the Property is located, and
waives any and all rights under the laws of any state or other jurisdiction t¢ ob,ect to jurisdiction
or venue within Cook County, Illinois, or the county in which the Property is lscaed.

Section 4.15 Waiver of Redemption, etc. Mortgagor, on behalf of itself arG 211 persons
now or hereafter interested in the Property or the Collateral, to the fullest extent permitted by
applicable law, hereby waives all rights under all appraisement, homestead, moratorium,
valuation, exemption, stay, extension, reinstatement, and redemption statutes, laws, or equities
now or hereafter existing, and hereby further waives the right to plead any statute of limitations
as a defense to any and all Secured Obligations secured by this Mortgage, and Mortgagor agrees
that no defense, claim, or right based on any thereof shall be asserted, or may be enforced, in any
action enforcing or relating to this Mortgage or any of this Collateral. Without limiting the
generality of the preceding sentence, Mortgagor, on its own behalf and on behalf of each and
every person acquiring any interest in or title to the Property subsequent to the date of this
Mortgage, hereby irrevocably waives any and all rights of redemption from sale under any order
or decree of foreclosure of this Mortgage or under any power contained herein or under any sale
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pursuant to any statute, order, decree, or judgment of any court. Mortgagor, for itself and for all
persons hereafter claiming through or under it or who may at any time hereafter become holders
of liens junior to the lien of this Mortgage, hereby expressly waives and releases all rights to
direct the order in which any of the Collateral shall be sold in the event of any sale or sales
pursuant hereto and to have any of the Collateral and/or any other property now or hereafter
constituting security for any of the Secured Obligations marshaled upon any foreclosure of this
Mortgage or of any other security for any of said indebtedness.

Section 4.16 No Merger. It being the desire and intention of the parties hereto that this
Mortgage and the lien hereof do not merge in fee simple title to the Property, it is hereby
understood 2iid agreed that should Bank acquire an additional or other interests in or to the
Property or tne ewnership thereof, then, unless a contrary intent is manifested by Bank as
evidenced by an exoress statement to that effect in an appropriate document duly recorded, this
Mortgage and the lieu hereof shall not merge in the fee simple title, toward the end that this
Mortgage may be foreclosed as if owned by a stranger to the fee simple title.

Section 4.17 Bank iNot a Joint Venturer or Partner. Mortgagor and Bank acknowledge
and agree that in no event shall Eank be deemed to be a partner or joint venturer with Mortgagor.
Without limitation of the foregoing, Bank shall not be deemed to be such a partner or joint
venturer on account of its becoming a‘morigagee in possession or exercising any rights pursuant
to this Mortgage or pursuant to any other instmment or document evidencing or securing any of
the Secured Obligations, or otherwise.

Section 4.18 Time of Essence. Time is decjared to be of the essence in this Mortgage,
the Notes, and any Loan Documents and of every part.lieizof and thereof.

Section 4.19 WAIVER OF TRIAL BY JURY.'  MORTGAGOR HEREBY
KNOWINGLY, VOLUNTARILY AND INTENTIONALLY *WAIVES THE RIGHT TO A
TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED HEREON, ARISING
OUT OF, UNDER OR IN CONNECTION WITH THIS MOR'T GAGE, THE NOTES OR
THE OTHER LOAN DOCUMENTS OR ANY COURSE OF CGNDUCT, COURSE OF
DEALINGS, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTIONS OF
EITHER PARTY. MORTGAGOR HEREBY EXPRESSLY ACKNOWL ZDGES THAT
THIS WAIVER IS A MATERIAL INDUCEMENT FOR BANK TO ACCEPT THIS
MORTGAGE AND TO MAKE THE LOAN SECURED HEREBY AND BY TAAE OTHER
LOAN DOCUMENTS.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the undersigned has executed and delivered this Mortgage
on the day and year first above written,

MORTGAGOR:

. _.,) ) L { LA /{}ZC/'-{,/ d-k?.—t

PATRICIA MURKOWSKI

FLA 7

JAMES MURKOWSXI

State of Illinois ) ss

County of Cook )

I, bm L. Rac , @ Notary Public ir. and for said County and State, do hereby certify
that Patricia Murkowski and James Murkowski, wiio-are all personally known to me to be the
same person(s) whose name(s) subscribed to the foregoing instrument, appeared before me this
day in person and acknowledged that they signed and d<iivered the said instrument as their own
free and voluntary acts for the purposes and therein set forth.

Given under my hand and official seal, this 29t dayof &, atembher 2010.

R
Notary Public

OFFICIAL SEAL
DONNA R. PAPE

NOTARY PUBLIC - STATE OF (LLINQIS
MY COMMISSION EXPIRES MAY 4 2014
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SCHEDULE 1
DELINQUENT IMPOSITIONS

NONE.
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SCHEDULE 2
OUTSTANDING LIENS

NONE
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EXHIBIT A
LEGAL DESCRIPTION

Unit 209 together with its undivided percentage interest in the common elements in Shalamar
East Condominium, as delineated and defined in the Declaration recorded as Document Number
0630015075, in the East 1/2 of the South 1/2 of the Southwest 1/4 of the Northwest 1/4 of
Section 15¢ Township 41 North Range 11, East of the Third Principal Meridian, in Cook County,
Minois

Common Addrses: 2206 Goebbert Road, Unit 209, Arlington Heights, IL 60005
PIN # 08-15-103-040-1021
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EXHIBIT B
LOAN

Loan evidenced by the Note dated Note dated January 24, 2007 in the original principal
amount of $180,000.00 executed by Borrower in favor of Bank.
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