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MORTGAGE |
WITH ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT AND F(Y¥.TURE FILING

NAME OF BRE/US Industrial Properties L.L.C.
MORTGAGOR(S): State Identification Number: 4877459

NAME OF BRE/US Industrial Properties L.L.C.

BORROWER(S): Additional names on page 2 of this document.

NAME OF WELLS FARGO BANK, NATIONAL ASSOCIATIONi
MORTGAGEE: :
PROPERTY 1325 Pratt Boulevard, Elk Grove Village, Illinois
ADDRESS:

PERMANENT 08-34-404-011-0000

INDEX NUMBER:

This Instrument Prepared by:
John J. McCarthy, Esq.
Morrison & Foerster LLP
1290 Avenue of the Americas
New York, New York 10104
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THIS MORTGAGE SECURES A NOTE WHICH PROVIDE;LS FOR A VARIABLE
INTEREST RATE j

MORTGAGE ‘
WITH ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT AND FIXTURE ITILING

THE PARTIZS TO THIS MORTGAGE WITH ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT ARD FIXTURE FILING ("Mortgage"), made as of November 18, 2010, are BRE/US
Industrial Properies L.L.C., a Delaware limited liability company ("Mortgagor"), and Wells Fargo Bank,
National Associatici 23 administrative agent for the Lenders referred to below (in such capacity, together
with its successors and azsians in such capacity, "Mortgagee").

ARTICLE 1. GRANT

1.1 GRANT. For the purposes of and upen the terms and conditions in this Mortgage and to secure
the full and timely payment, erfcrmance and discharge of the Secured Obligations (as herein
defined), Mortgagor irrevocaily  GRANTS, BARGAINS, SELLS, CONVEYS, ASSIGNS,
TRANSFERS, MORTGAGES, PLEZZCES, GRANTS A SECURITY INTEREST IN, and SETS
OVER and has by these presents GR.ANTED, BARGAINED, SOLD, CONVEYED, ASSIGNED,
TRANSFERRED, MORTGAGED, PLELGES GRANTED A SEC{RITY INTEREST IN, and SET
OVER, to Mortgagee and its successors and assigns, to the extent permitted by applicable law,
all of that real property located in the City of LIk Grove Village, County of Cook, State of lllinois,
described on Exhibit A attached hereto, togethar with all right, fitle, interest, and privileges of
Mortgagor in and to all streets, ways, roads and alleys-used in cpnnection with or pertaining to
such real property or the improvements thereon, alj davalopment rights or credits, air rights,
water, water rights and water stock related to the real property, ali fimber, and al! minerals, oil and
gas, and other hydrocarbon substances in, on or under the real property, and all licenses,
appurtenances, reversions, remainders, easements, rights anu.iights of way appurtenant or
related thereto; all Leases (as hereafter defined); all buildings, otlf'.er ‘mprovements and fixtures
now or hereafter located on the real property, including, but jnot fimited to, all apparatus,
equipment, and appliances used in the operation or occupancy! of the ieal property, it being
intended by the parties that all such items shall be conclusively coﬁsidered te'be a part of the real
property, whether or not attached or affixed to the real property {the “Improverens); all interest
or estate which Mortgagor may hereafter acquire in the property described akove, and all
additions and accretions thereto, and the proceeds of any of the foregoing; (all of the foregoing
being collectively referred to as the "Subject Property”), the listing of specific rights i property
shall not be interpreted as a limit of general terms; TO HAVE AND TO HOLD the Subject Property
and every privilege, hereditament and appurtenance belonging or appertaining to it unto Mortgagee,
its successors and its assignees, forever, and Morigagor does hereby bind itself, its successors and
assigns, to WARRANT AND FOREVER DEFEND the titfe to the Su bject Property unto Mortgagee
against every person whomsoever lawfully claiming ‘or to claim the same or any pan thereof:
provided, however, that if Mortgagor shall pay (or cause to be paid) and shall perform and
discharge (or cause to be performed and discharged) the Secured Qbligations on or before the date
same are fo be paid, performed and discharged, then the liens, s curity interests, estates, rights
and titles granted by this Mortgage shall terminate in accordan; with the provisions hereof,
otherwise same shall remain in full force and effect. ‘

1.2 ADDRESS. The address of the Subject Property is: 1325 Pratt Boulevard, Elk Grove Village,
llinois. However, neither the failure to designate an address nor lany inaccuracy in the address
designated shall affect the validity or priority of the lien of this Mo gage on the Subject Property
as described on Exhibit A Morigagor warrants that the Subject Property is not used principally
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for agricuitural or farming purposes, and that the Subject Property is not a residential or
homestead property. ‘

|

1.3 USE OF PROCEEDS. Mortgagor represents and warrants to Mo tgagee that the proceeds of the
Secured Obligations (as hereafter defined) shall be used solely| for business purposes and in
furtherance of the regular business affairs of Mortgagor, and :he entire principal obligations
secured by this Mortgage constitute (i) a “business loan" as that term is defined in, and for all
purposes of the llinois Interest Act, 815 ILCS 205/0.01, et seq., including Section 4{1)(c) thereof,
and (ii}) a “loan secured by a mortgage on real estate” within the purview and operation of the
lllinais Interest Act, including Section 4(1)(1) thereof.

ARTICLE 2. OBLIGATIONS SECURED ;

2.1 OBLIGAYI%N3 SECURED. Mortgagor makes this Mortgage fdr the purpose of securing the
following obligaticns ("Secured Obiigations"): '

a.  Payment to Morioagee of all sums at any time owing under tLose certain Promissory Notes
(collectively, the "Nuie") of even date herewith, in the aggregate principal amount of FIVE
HUNDRED FOURTEZ" MILLION AND NO/100THS DOLLARS (3514,000,000.00) executed
by Mortgagor and the Othar Eorrowers (as hereinafter defined), collectively, as borrower, and
payable to the respective crdsrof the Lenders (as hereinafter defined); and

b. Payment and performance or-a" covenants and obligatiﬁns of Mortgagor under this
Mortgage; and

¢. Payment and performance of all covenar(s 'and obligations dn the part of Mortgagor under
that certain Loan Agreement ("Loan Agreenenf') of even date herewith by and between
Mortgagor, certain other borrowers party theretr ‘the “Other Borrowers”), certain lenders
party thereto (the “Lenders”) and Mortgagee, as acministrativel agent for the Lenders; and

d.  Payment and performance of all covenants and obligaiions. if any, of any rider attached as
an Exhibit to this Mortgage; and

e. Payment and performance of all future advances and other dbligations that the then record
owner of all or part of the Subject Property may agree to p#y andior perform (whether as
principal, surety or guarantor) for the benefit of Mortgagee, when suc!i future advance or
obligation is evidenced by a writing which recites that it is secured by ihie‘dtortgage or any
other mortgage, deed of trust or deed to secure debt executed in connectior with the Loan
Agreement; and

f.  Payment and performance of all covenants and obligations o{ Mortgagor under any interest
rate swap agreement, or other interest rate agreement executed by and between Mortgagor
and Mortgagee, which agresment is evidenced by a writing which recites that it is secured by
this Mortgage; and :

8 Al modifications, extensions and renewals of any of the Secured Obligations, however
evidenced, including, without limitation: (i) modifications of the required principal payment
dates or interest payment dates or both, as the case may be, deferring or accelerating
payment dates wholly or partly; or (ii) modifications, extensior:f or renewais at a different rate
of interest whether or not in the case of a note, the modification, extension or renewal Is
evidenced by a new or additional promissory note or notes.

2.2 OBLIGATIONS. The term "obligations" is used herein in its brogdest and most comprehensive
sense and shall be deemed to include, without limitation, all interest and charges, prepayment
charges (if any), late charges and loan fees at any time accruing or assessed on any of the
Secured Obligations in accordance with the terms of the Note and the Loan Agreement. It is
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expressly understood and agreed that the principal indebtedness secured hereby will in no event
exceed $514,000,000. The Note has an initial maturity date of November 15, 2015, and the Note
bears interest at variable rates determined in accordance with trtle terms and conditions of the
Loan Agreement.

2.3 INCORPORATION. All terms of the Secured Obligations and the documents evidencing such
obligations are incorporated herein by this reference. All persons who may have or acquire an
interest in the Subject Property shall be deemed to have notice of the terms of the Secured
Obligations and to have notice, if provided therein, that: (a) the Nate or the Loan Agreement may
permit borrowing, repayment and re-borrowing so that repayments shall not reduce the amounts
of th Sacured Obligations; and (b) the rate of interest on one or more Secured Obiigations may
vary fror:time to time.

24 REVOLVI¥G CREDIT. This Mortgage secures the payment of future advances of revelving
loans which may be made after the date hereof to the same extent as if such future advances
were made on the Zate of the execution of this Mortgage, although there may be no advance
made on the date of th2 execution of this Mortgage, and although|there may be no indebtedness
outstanding at the time 2 advance is made. The total principal amount of the Loan secured by
this Mortgage may decreass or increase from time 1o time but th total unpaid principal balance
50 secured at any one time shall ot excead $514,000,000, plus interest thereon, and any and all
disbursements made by the Mertgagee for the payment of taxes, special assessments or
insurance on the Mortgaged Premises. with interest on such disbursements. The parties hereby
acknowledge and intend that all advziices of the revolving loans, including future advances
whenever hereafter made, shall be a lieh from the time this Mortgage is recorded.

25 CROSS-DEFAULT/C OSS-COLLATERALIZATION. Mortgagor acknowledges and agrees that

any Default (as hereafter defined) under this Morfgage or any ¢efault or Event of Default, as
applicable, under any other Morigage (as defined in the Loan Agreement) or any of the Loan
Documents (as defined in the Loan Agreement) reialing to the Note shall constitute a Default
under this Mortgage and a Default or Event of Defauit; as arplicable, under all other Mortgages
and ail of the Loan Documents relating to the Note, upoh Mcrigagae’s election.
Mortgagor acknowledges and agrees that the liens, assignments; piecges and security interests
of each of the Mortgages shall secure the Indebtedness (as defircd-in the Loan Agreement)
which includes (without limitation) the Note, and any and all renewals, increases, modifications,
rearrangements and extensions of the Note and each Mortgage, inclucing this Mortgage.
Mortgagor acknowledges and agrees that any and all collateral under each uf the Mortgages and
the other Loan Documents shall further secure the repayment of the No'e and the other
Indebtedness and the performance of the Obligations (as defired in the Loan Agreement),
regardless of whether or not the Indebtedness or Obligations aros{e out of or with respe2 to such
Mortgage. :

ARTICLE 3. ASSIGNMENT OF LEASES AND RbNTS

and interest in, to and under: (a) all leases of the Subject Property or any portion thereof, and all
other agreements of any kind relating to the use or occupancy ¢f the Subject Property or any
portion thereof, whether now existing or entered into after the date hereof ("Leases"); and (b) the
rents, revenue, income, issues, deposits and profits of the Subject Property, including, without
limitation, all amounts payable and all rights and benefits accruing to Mortgagor under the Leases
("Payments"). The term "Leases” shall also include ali guarantees|of and security for the lessees'
performance thereunder, and all amendments, extensions, renTwals or modifications thereto
which are permitted hereunder. This is a present and absolufe assignment (subject to the
License), not an assignment for security purposes only, and Mortgagee's right to the Leases and
Payments is not contingent upon, and, to the extent permittt-j:l by applicable law, may be
exercised without possession of, the Subject Property.

3.1 ASSIGNMENT. Mortgagor hereby irrevocably assigns to Mortga:%;ee all of Mortgagor's right, title
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3.2 GRANT OF LICENSE. Mortgagee confers upon Mortgagor a license ("License”) to collect and
retain the Payments as they become due and payable, until the occurrence of a Default (as
hereinafter defined). Upon the occurrence and during the continyation of a Default, the License
shall be automatically revoked and, to the extent permitted by applicable law, Mortgagee may
collect and apply the Payments pursuant to this Mortgage witI-J'out notice and without taking
possession of the Subject Property. Mortgagor hereby irrevocab y authorizes and directs, upon
the occurrence of a Default, the lessees under the Leases to rely upon and comply with any
notice or demand by Mortgagee for the payment to Mortgagee of any rental or other sums which
may at any time become due under the Leases, or for the perfdrmance of any of the lessees'
undetaiings under the Leases, and the lessees shali have no duy to inquire as to whether any
Default :as actually occurred or is then existing hereunder. Mortgagor hereby relieves the
lessees fror any liability to Mortgagor by reason of relying upon and complying with any such
notice or 8smand by Mortgagee. From and after the time that @ Default has been fully cured,
provided that 1o other Default shall then exist, the License shall € reinstated subject to further
revocation as set'torin in this Section. ‘

3.3 EFFECT OF ASSIGNMFRT. The foregoing irrevacable assignment shall not cause Mortgagee to
be: (a) a merigagee in possession; (b) responsible or liable for the control, care, management or
repair of the Subject Propert; o for performing any of the terms, agreements, undertakings,
obligations, representations, warranties, covenants and condiFions of the Leases; or (c)
responsible or liable for any wasi2 ¢smmitted on the Subject Property by the lessees under any
of the Leases or any other parties; fur any dangerous or defective condition of the Subject
Property, or for any negiigence in the maragement, upkeep, repair or control of the Subject
Property resulting in loss or injury or dea(h to any lessee, licensee, employee, invitee or other
person, other than as a result of actions of Mortjagee that constitute gross negligence or willful
misconduct. Mortgagee shall not directly or indirectiv be liabie to ortgagor or any other person

as a consequence of. (i} the exercise or failure to exerzice by Morigagee, or any of its employees,

agents, contractors or subcontractors, any of the rights, remadies of powers granted to Mortgagee
hereunder; or {ii) the failure or refusal of Mortgagee to-performs or discharge any obligation, duty

or liability of Mortgagor arising under the Leases.

34 [RESERVED.]

3.5 COVENANTS. All covenants of Mortgagor relating to the Subjedt Pronerly and the Leases set
forth in the Loan Agreement are hereby incorporated by reference into this Murtyage.

3.6 ESTOPPEL CERTIFICATES. Within thity (30) days after written requesi v Mortgagee,
Mortgagor shall deliver to Mortgagee and to any party desigmated by Mortgayee estoppel

certificates certifying (if such be the case): (a) that the foregoing assignment and the “as.ses are
in full force and effect; (b) the date of each lesses's most recent ayment of rent; (c) that there
are no defenses or offsets outstanding, or stating those claimed by Mortgagor or lessees under
the-foregoing assignment or the Leases, as the case may be; and (d) that no Defauit exists under
any of the Loan Documents. 9

ARTICLE 4. SECURITY AGREEMENT AND FIXTUBE FILING

4.1 SECURITY INTEREST. Mortgagor hereby grants and assigns o Mortgagee as of the date
hereof a security interest, to secure payment and performance of all of the Secured Obligations,
in all of the following described personal property in which Mortgagor now or at any time hereafter
has any interest (collectively, the "Collateral"): ;

Al goods, building and other materials, supplies, in\dfentory, work in process,
equipment, machinery, fixtures, furniture, furnishings, {signs and other personal
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property and embedded software included therein and supporting information,
wherever situated, which are or are to be incorporated into, used in connection with,
or appropriated for use on (i) the real property described on Exhibit A attached
hereto and incorporated by reference herein or {¥) any existing or future
improvements on the real property; together with all rents and security deposits
derived from the Subject Property; all inventory, accounts, cash receipts, deposit
accounts, accounts receivable, contract rights, licenses, agreements, general
intangibles, payment intangibles, software, chattel paper (whether electronic or
tangible), instruments, documents, promissory notes, drafts, letters of credit, letter of
credit rights, supporting obligations, insurance policies, insurance and condemnation
awards and proceeds, proceeds of the sale of promissorKlnotes, any other rights to
the payment of money, trade names, trademarks and se ice marks arising from or
related to the ownership, management, leasing, operation, sale or disposition of the
Subiact Property or any business now or hereafter condugted thereon by Mortgagor:
all"¢evidlopment rights and credits, and any and all pefmits, consents, approvals,
licenses, zuthorizations and other rights granted by, given by or obtained from, any
governmar.t2! entity with respect to the Subject Property; all water and water rights,
wells and well tights, canals and canal rights, ditches and ditch rights, springs and
spring rights, anid 1eservoirs and reservoir fights appurtenant to or associated with
the Subject Propert, whether decreed or undecreed, triputary, non-tributary or not
non-tributary, surfaca.or-underground or appropriated or unappropriated, and all
shares of stock in water, ditch, lateral and canal companies, well permits and all
other evidences of any of zuck rights; all deposits or other security now or hereafter
made with or given to utility somranies by Mortgagor with respect to the Subject
Property; all advance payments of insurance premium# made by Mortgagor with
respect to the Subject Property; all plans, drawings and Eecﬁﬂcations relating to the

Subject Property; all loan funds held hy Mortgagee, whether or not disbursed: all
funds deposited with Mortgagee pursuart io any documents executed in connection
with the Loan Agreement or this Mortgage: all resarves, deferred payments,
deposits, accounts, refunds, cost savings and payments of any kind refated to the
Subject Property or any portion thereof: together w th al :Pplacements and proceeds
of, and additions and accessions to, any of the foregoing; together with ail books,
records and files relating to any of the foregoing. Notwithstanding the foregoing, the
Collateral shall not include any of the foregoing items of perssiia property owned by
any tenant under the Leases, except to the extent Mortgggor shai have any right or
interest therein. ;

As to all of the above Collateral which is or which hereafter becomes # ixture" under
applicable law, this Mortgage constitutes a fixture filing under the liliio’s Uniform
Commercial Code, 810 ILCS 5/1-101, et seq., as amendeld or recodified fron: 4 to time
("UCC"), and is acknowledged to be a ‘mortgage” under the UCC.

For purposes of such fixture filing: The name of Mprtgagor is BRE/US Industrial
Properties L.L.C.; the name of the record owner of the bject Property upon which the
fixtures and other items and types of personal property are located is BRE/US Industrial
Properties L.L.C.; Mortgagor is the Debtor and Mortgagee is the Secured Party; the
mailing addresses of Mortgagor and Morigagee are as Eet forth in Section 7.11 of this
Mortgage, and the Debtor's Organizational ID Number is 4877459. This financing
statement covers the Subject Property and any proceecfis or products of such Subject

Property.

The filing of a financing statement covering the Coliateral shall not be construed to
derogate from or impair the lien or provisions of this Mortgage with respect to any
property described herein which is real property or which the parties have agreed to treat
as real property. Similarly, nothing in such financing statefnent shall be construed to alter
any of the rights of Mortgagee under this Mortgage or thd priority of the Mortgages's lien
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created hereby, and such financing statement is declared to be for the protection of
Mortgagee in the event any court shall at any time hold tljat notice of Mortgagee's priority
of interest in any property or interests described in this' Mortgage must, in order to be
effective against a particular class of persons, including but not limited to the federal
government and any subdivision, agency or entity of thel federal government, be filed in
the Uniform Commercial Code records. ,

4.2 REPRESENTATIONS AND WARRANTIES. Mortgagor represents and warrants that: (a)
Mortgagor has, and will have, good title to the Collateral subj;ct to the Permitted Liens (as
defined in the Loan Agreement): (b) Mortgagor has not previously assigned or encumbered the
Collzieial, and no financing statement covering any of the Collattrai has been delivered to any
other pe:son or entity, except for the Permitted Liens; (c) Mortgagor's principal place of business
is located a! the address shown in Section 7.11; and (d) Mortgagar's legal name is exactly as sat
forth on th trst page of this Mortgage and all of Mortgagor's organizational documents or
agreements deiivared to Mortgagee are complete and accurate in every respect.

4.3 COVENANTS. Mor.osgor agrees: (a) to execute and deliver guch documents as Mortgagee
reasonably deems necessary to create, perfect and continue the security interests contemplated
hereby, (b) not to change us name, and as applicable, its chieﬁ executive office, its principal
residence or the jurisdiction in-which it is organized and/or registered without giving Mortgagee 30
days priot written notice theraof: (c) to cooperate with Mortgagee in perfecting all security
interests granted herein, to the ‘avient reasonably required, and |in obtaining such agreements
from third parties as Mortgagee reasnrinoly deems necessary, proper or convenient in connection
with the creation, preservation, perfection, priority or enforcement of any of its rights hereunder:
and (d) that Mortgagee is authorized to fle firancing statements in the name of Mortgagor to
perfect Mortgagee's security interest in Collate/ai

4.4 RIGHTS OF MORTGAGEE. Subject to the terins of the Loan Agreement, in addition to
Mortgagee's rights as a "Secured Party" under the VO, to the jextent permitted by applicable
law, Mortgagee may, but shall not be obligated to, at ary time witLout notice and at the expense
of Mortgagor: (a) give notice to any person of Mortgagee's righ*s hereunder and enforce such
rights at law or in equity; (b) insure, protect, defend and prese v the Collateral or any rights or
interests of Mortgagee therein; (¢) inspect the Collateral; and (d) epcorse, collect and receive any
right to payment of money owing to Mortgagor under or from the Ceusieral. Notwithstanding the
above, in no event shall Mortgagee be deemed to have accepted any property other than cash in
satisfaction of any obligation of Mortgagor to Mortgagee unless Martgagee shailmake an express
written proposal thereof under UCC §8-621, or other applicable law, and tl.e p.ouisions of UCC
§9-620 have been satisfied.

4.5 RIGHTS OF MORTGAGEE ON DEFAULT. Upon the occurrencé and during the coininitance of

a Default (hereinafter defined) under this Mortgage, then in additioh to all of Mortgagee's rights as
a "Secured Party" under the UCC or otherwise at law, and subject to applicable law:

a. Mortgagee may (i) upon written notice, require Mortgagor to assemble any or all of the
Collateral and make it available to Mortgagee at a place designated by Mortgagee; (ii)
without prior notice, enter upon the Subject Property or dther place where any of the
Coliateral may be located and take possession of, collect, sell, lease, license and dispose of
any or ali of the Collateral, and store the same at locations acceptable to Mortgagee at
Mortgagor's expense; (iii) sell, assign and deliver at any place or in any lawful manner all or
any part of the Collateral and bid and become the purchaser at any stuch sales;

b.  Mortgagee may, for the account of Mortgagor and at Mortgador's expense: (i) operate, use,
consume, sell, lease, license or dispose of the Collateral as ‘Mortgagee deems appropriate
for the purpose of performing any or ali of the Secured Obligations; (i) enter into any
agreement, compromise, or seftlement, including insurance claims, which Mortgagee may
deem desirable or proper with respect to any of the Collateral; and (iii) endorse and deliver
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evidences of title for, and receive, enforce and collect byE legal action or otherwise, all
indebtedness and obligations now or hereafter owing to Mortgagor in connection with or on
account of any or all of the Collateral; and -

¢. In disposing of Collateral hereunder, Morigagee may disclaim all warranties of ftitle,
possession, quiet enjoyment and the like. Any proceeds of any disposition of any Collateral
may be applied by Morigagee to the payment of expenses incurred by Mortgagee in
connection with the foregoing, including reasonable attorneys’ fees, and the balance of such
proceeds may be applied by Mortgagee toward the payment of the Secured Obligations in
such order of application as Mortgagee may from time to time elect.

Notwitnsanding any other provision hereof, Mortgagee shall not be deemed to have accepted any
propeny ‘other than cash in satisfaction of any obligation of Mortgagor to Mortgagee unless
Mortgagee sneil make an express written proposal thereof under UCC §9-621, or other applicable
law, and the iavisions of UCC §9-620 have been satisfied. Mortgagor agrees that Mortgagee
shall have no obligarion to process or prepare any Coliateral for sale or other disposition.

46 POWER OF ATTURNFY Mortgagor hereby irrevocably appoints Mortgagee as Mortgagor's
attorney-in-fact (such agercy being coupled with an interest), and as such attorney-in-fact
Mortgagee may, without the ovligation to do so, in Mortgagee's name, or in the name of
Mortgagor, prepare, exscute and-file or record financing statements, continuation statements,
applications for registration ana. fixe papers necessary to create, perfect or preserve any of
Mortgagee's security interests ana.roltts in or to any of the Collateral, and, upon a Default
hereunder, take any other action required of Mortgagor; provided, however, that Mortgagee as
such attorney-in-fact shalt be accountab'e caly for such funds as are actually received by
Mortgagee. 1

4.7 POSSESSION AND USE QF COLLATERAL. Exeit as otherwise provided in this Section or
the other Loan Documents, so iong as no Default exists under this Mortgage or any of the Loan
Documents, Mortgagor may possess, use, move, transier or disp"..ose of any of the Collateral in
the ordinary course of Mortgagor's business and in accordar ce viit the Loan Agreement.

ARTICLE 5. RIGHTS AND DUTIES OF THE PART:53

5.1 TTLE. Mortgagor represents and warrants that, except as disclosed to Mriigagee in a writing
which refers to this warranty and the Permitted Liens, Mortgagor lawfully holds a:14 nossesses fee
simple title to the Subject Property without limitation on the right to encumber, and that this
Mortgage is a first and prior lien on the Subject Property. Mortgagor hereby reprasents and
warrants that all of the Subject Property is one or more tax parcels and there are iic nioperties
included in such tax parcels other than the Subject Property. Mortgagor further covenants and
agrees that it shall not cause all or any portion of the Subject Property to be replatted or for any
lots or boundary lines to be adjusted, changed or altered for either ad valorem tax purposes or
otherwise, and shall not consent to the assessment of the Subject Property in more than one tax
parcel or in conjunction with any property other than the Subject Property.

5.2 TAXES AND ASSESSMENTS. Subject to Mortgagor's rights to cdntest payment of taxes as may
be provided in the Loan Agreement and except as provided in Section 4.2(b) of the Loan
Agreement, Mortgagor shall pay prior to delinquency all taxes, assessments, levies and charges
imposed by any public or quasi-public authority or utility company which are or which may
become a lien or other encumbrance upon the Subject Property and Collateral, or any interest
therein. Mortgagor shall also pay prior to delinquency all taxes, assessments, levies and charges
imposed by any public authority upon Mortgagee by reason of its interest in any Secured
Obligation or in the Subject Property and Collateral, or by reason of any payment made to
Mortgagee pursuant to any Securad Obligation; provided, however, Mortgagor shall have no
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obligation to pay taxes which may be imposed from time to time IlLIpOI'I Mortgagee and which are
measured by and imposed upon Mortgagee's net income.

5.3 [INTENTIONALLY DELETED.]

5.4 PERFORMANCE OF SECURED OBLIGATIONS. Mortgagor shall promptly pay and perform
each Secured Obligation when due.

5.5 LIENS, ENCUMBRANCES AND CHARGES. Mortgagor shall qromptly discharge any lien not

permitted under the Loan Documents or approved by Mortgagee in writing that has or may attain
priority over this Mortgage. Subject to the provisions of the Loan Agreement, Mortgagor shail pay
when du2 all obligations secured by or which may become liens and encumbrances (other than
Permittex L'ens) which shall now or hereafter encumber all or any part of the Subject Property or
Collateral o1 aty interest therein, whether senior or subordinate hereto.

5.6 DAMAGES: INSUR,ANCE AND CONDEMNATION PROCEEDS. Subject to the provisions of the

Loan Agreement, ihv: fllowing (whether now existing or hereafter arising) are all absolutely and
irrevocably assigned by saortgagor to Mortgagee and, at the requést of Mortgagee, shall be paid
directly to Mortgagee: (i}'2i awards of damages and all other campensation payable directly or
indirectly by reason of a coridemnation or proposed condemnation for public or private use
affecting all or any part of, or-any-interest in, the Subject Property or Coliateral;. (ji) Mortgagor's
right to and title and interest in ali-s(har claims and awards for damages to, or decrease in value
of, all or any part of, or any interest ir e Subject Property or Collateral; (iii) Mortgagor's right to
and title and interest in all proceeds of any insurance policies (whether or not expressly required
by Mortgagee to be maintained by Mortga or, including, but not limited to, earthquake insurance
and terrarism insurance, if any) payable by vezson of loss sustained to all or any part of the
Subject Property or Collateral; and (iv) all interes’ which may accrue on any of the foregoing.

9.7 MAINTENANCE AND PRESERVATION OF TH SUBJECT PROPERTY. Subject to the
provisions of the Loan Agreement, Mortgagor covenanis: (a)40 insure the Subject Property and
Collateral in accordance with the terms of the Loan Agreenent; /5) to keep the Subject Property
and Coliateral in the condition and repair required by the iuen Agreement: (¢} except as
otherwise permitted under the Loan Agreement or this Mortgagze, /i) ot to remove or demolish
the Subject Property or Collateral or any part thereof, (i) not to alter,« :store or add to the Subject
Property or Collateral and (iii) not to initiate or acquiesce in any change in any zoning or other
land classification which affects the Subject Property without Mortgagee's niicr written consent
{which with respect to clause (i) shall not be unreasonably withheld) or as nrevidad in the Loan
Agresment; (d) to complete or restore promptly and in good and workmanlike mar:ier the Subject
Property and Collateral, or any part thereof which may be damaged or destroyed, without regard
to whether Mortgagee elects to require that insurance proceeds be used to reduce thie Secured
Obligations as provided in the Loan Agreement; (8) to comzly with ali laws, ordinances,
regulations and standards, and all covenants, conditions, restricfions and equitable servitudes,
whether public or private, of every kind and character which affect the Subject Property or
Collateral and pertain to acts committed or conditions existing thereon, including, without
limitation, any work, alteration, improvement or demolition mandated by such laws, covenants or
requirements; (f) not to commit or permit material waste of the Subject Property or Coltateral: and
(9) to do all other acts which from the character or use of the Subject Property or Collateral may
be reasonably necessary to maintain and preserve its value.

5.8 DEFENSE AND NOTICE OF LOSSES, CLAIMS AND ACTIONS. At Mortgagor's sole expense,
Mortgagor shall protect, preserve and defend the Subject Property and Collateraf and title to and
right of possession of the Subject Property and Collateral, the sequrity hereof and the rights and
powers of Mortgagee hereunder against all adverse claims. Mprtgagor shall give Mortgagee
prompt notice in writing of the assertion of any claim, of the filing pf any action or proceeding, of
the occurrence of any material damage to the Subject Property or Collateral and of any
condemnation offer or action.
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5.9 [INTENTIONALLY OMITTED.]
5.10 COMPENSATION: EXCULPATION: INDEMNIFICATION.

a. Mortgagee shall not directly or indirectly be liable to Mortgagor or any other person as a
consequence of () the exercise of the rights, remedies or powers granted to Mortgagee in
this Mortgage; (ii) the failure or refusal of Mortgagee to perform or discharge any obligation or
liability of Mortgagor under any agreement related to the Sdbject Property or Collateral or
vinder this Mortgage; or (iil) any loss sustained by Mortgagor or any third party resulting from
Moraagee's failure (whether by malfeasance, nonfeasance or refusal to act) to lease the
Subjzct Property after a Default (hereinafter defined) or from any other act or omission
(regaid’ess of whether same constitutes negligence) of Mortgagee in managing the Subject
Property” aftor a Default unless the loss is caused by the gross negligence or willful
misconduct 4t Yiortgagee and no such liability shall be asserted against or imposed upon
Mortgagee, arid it such liability is hereby expressly waived and released by Mortgagor.

b. MORTGAGOR INLEMIIFIES MORTGAGEE AGAINST, AND HOLDS MORTGAGEE
HARMLESS FROM, ALL ACTUAL LOSSES, DAMAGES, LIABILITIES, CLAIMS, CAUSES
OF ACTION, JUDGMENTS, COURT COSTS, REASONABLE ATTORNEYS' FEES AND
OTHER REASONABLE LEGAJ EXPENSES, COST OF EVIDENCE OF TITLE, COST OF
EVIDENCE OF VALUE, AND ©T'4ER EXPENSES WHIC 1 EITHER MAY SUFFER OR
INCUR: (i) BY REASON OF THIS | AORTGAGE; (li) BY REASON OF THE EXECUTION OF
THIS MORTGAGE OR IN PERFORIMANCE OF ANY ACT/REQUIRED OR PERMITTED
HEREUNDER OR BY LAW; (ill) AS A RZSULT OF ANY F ILURE OF MORTGAGOR TO
PERFORM MORTGAGOR'S OBLIGATIUNS; OR (iv) BY REASON OF ANY ALLEGED
OBLIGATION OR UNDERTAKING ON MOURTGAGEE'S, PART TO PERFORM OR
DISCHARGE ANY OF THE REPRESENTAYIONS, WARRANTIES, CONDITIONS,
COVENANTS OR OTHER OBLIGATIONS COMNTAINED | ANY OTHER DOCUMENT
RELATED TO THE SUBJECT PROPERTY AND COLLATERAL. THE ABOVE
OBLIGATION OF MORTGAGOR TO INDEMNIFY AND HOL0 HARMLESS MORTGAGEE
SHALL SURVIVE THE RELEASE AND CANCELLA'OMN OF THE SECURED
OBLIGATIONS AND THE RELEASE OR PARTIAL RELEASL OF THE LIEN OF THIS
MORTGAGE. i

¢. Mortgagor shall pay all amounts and indebtedness arising unfder this Sactizn-promptly upon
demand by Mortgagee together with interest thereon from the date the indeb.2dness arises
at the rate of interest then applicable to the principal balance of the Note as spariniad therein.

5.11 [INTENTIONALLY OMITTED.] :
5.12 DUE ON SALE OR ENCUMBRANCE. Except as otherwise provided in the Loan Agreement, if

the Subject Property or any direct or indirect interest therein or any portion of the limited liability
company interests in Mortgagor, shall be sold, transferred, mortgaged or further encumbered,
whether voluntarily, involuntarily or by operation of law, without the prior written consent of
Mortgagee, then Mortgagee, in its sole discretion, may dedlare all Secured Obligations
immediately due and payable. ;

5.13 RELEASES, EXTENSIONS, MODIFICATIONS AND ADDITIONAL SECURITY. Without notice
to or the consent, approval or agreement of any persons or entities having any interest at any
time in the Subject Property and Collateral or in any manner obligated under the Secured
Obligations ("Interested Parties"), Mortgagee may, from time to time, release any person or entity
from liability for the payment or performance of any Secured Obligation, take any action or make
any agreement extending the maturity or otherwise altering the terms or increasing the amount of

any Secured Obligation, or accept additional security or release all or a portion of the Subject
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Property and Collateral and other security for the Secured Oblightions. None of the foregoing
actions shall release or reduce the personal liability of any of said Interested Parties, or release or

impair the priority of the fien of and security interests created by this Mortgage upon the Subject
Property and Collateral. '

5.14 RELEASES. If the Secured Obligations are paid, performed and discharged in full in accordance
with the terms of this Morigage, the Note, and the other Loan Cocuments, then this Mortgage
shall become null and void and be released by Mortgagee at Mortgagor's request. In connection
therewith, at the request and sole expense of Mortgagor, Mortgagee shall execute and deliver to
Mortgagor all releases, assignments or other documents, including, without limitation,
recorvevances and termination statements, reasonably necessary or desirable for the release of
such lier.. Notwithstanding the foregoing, a certificate or other written statement executed on
behalf of Mcrtgagee confirming that the Secured Obligations have not been fully and finally paid,
performea i discharged shall be sufficient evidence thereof for the purpose of reliance by third
parties on sucr %3t.

5.15 RECONVEYANCE. /llson repayment in full of the Indebtedness and discharge in full of the
Secured Obligations, Merinagee shall reconvey, without warrantyy, the Subject Property or that
portion thereof then heid-nireunder. To the extent permitted by law, the reconveyance may
describe the grantee as "the wervon or persons legaily entitled thereto" and the recitals of any
matters or facts in any reconvevance executed hereunder shall be conclusive proof of the
truthfulness thereof. Mortgagee 2t not have any duty to determine the rights of persons
claiming to be rightful grantees of aiw r=conveyance. When the Subject Property has been fully
reconveyed, the last such reconveyan:e shall operate as a reassignment of all future rents,
issues and profits of the Subject Property ¥ the person or persons legally entitled thereto.

5.16 SUBROGATION. Mortgagee shall be subrogeied to the lien of all encumbrances, whether
released of record or not, paid in whole or in part Ly Mortgagee pursuant to the Loan Documents

.

or by the proceeds of any loan secured by this Mortgage.

ARTICLE 6. DEFAULT PROVISIONS

6.1 DEFAULT. For all purposes hereof, the term "Default” shali mean ar. “vent of Default as defined
in the Loan Agreement. ‘

6.2 RIGHTS AND REMEDIES. At any time after Default, to the exteht permitted by _2pplicable law,
Morigagee may, at Mortgagee's option, by Mortgagee itself or otherwise, do ary £ne or more of
the following: :

a.  Right to Accelerate. Mortgagee may, without notice, detnand, presentment, notice of
nonpayment or nonperformance, protest, notice of protest, notice of intent to accelerate,
notice of acceleration, or any other notice or any other action, all of which are hereby waived
by Mortgagor and all other parties obligated in any manner whatsoever on the Secured
Obligations, declare the entire unpaid balance of the Secured Obligations immediately due
and payable, and upon such declaration, the entire unpaid balance of the Secured
Obligations shall be immediately due and payable. The fdilure to exercise any remedy
available to the Mortgagee shall not be deemed to be a waiver of any rights or remedies of
the Mortgagee under the Loan Documents, at law or in equity.

b. Right to Perform Mortgagor's Covenants. If Mortgagor haé failed to keep or perform any

covenant whatsoever contained in this Morigage or the other:Loan Documents beyond any
applicable grace or cure periods, Mortgagee may, but shall not be obligated to any person to
do so, perform or attempt to perform said covenant, and any payment made or expense
incurred in the performance or attempted performance of anrbr(1 such covenant shall be and

become a part of the Secured Obligations, and Mortgagor promises, upon demand, to pay to
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Mortgagee, at the place where the Note is payable, all sums so advanced or paid by
Mortgagee, with interest from the date when paid or incurred by Mortgagee at the rate of
interest then applicable on the outstanding principal balance of the Note. No such payment
by Mortgagee shall constitute a waiver of any Default. In adﬁition to the liens and security
interests hereof, Mortgagee shall be subrogated to all rights, titles, liens, and security
interests securing the payment of any debt, claim, tax, or assessment for the payment of
which Mortgagee may make an advance, or which Mortgagee fnay pay.

Right of Entry. Morigagee may, following a Default that is continuing and in connection with
any foreclosure proceadings, enter upon the Subject Property, or any part thereof, and take
extlusive possession of the Subject Property and Collateral and of all books, records, and
acrsunts relating thereto and to exercise without interference from Mortgagor any and all
righ’s ‘which Mortgagor has with respect to the management, possession, operation,
protectior, or preservation of the Subject Property and Coltateral, including without limitation
the right t r2nt the same for the account of Mortgagor and to deduct from such Payments all
costs, expeiises, and liabilities of every character incurred By the Mortgagee in collecting
such Payments and in managing, operating, maintaining, jprotecting, or preserving the
Subject Property i Collateral and to apply the remainder of such Payments on the
Secured Obligationsip'such manner as Mortgagee may elect. All such costs, expenses, and
iiabilities incurred by the Morigagee in collecting such Payments and in managing, operating,
maintaining, protecting, or-prezerving the Subject Property and Coilateral, if not paid out of
Payments as hereinabove picvizad, shail constitute a demand| obligation owing by Mortgagor
and shall bear interest from the rlate of expenditure until paid at the rate of interest then
applicable on the outstanding prinzipa!-halance of the Note, all of which shall constitute a
portion of the Secured Obligations. If hiecessary to obtain the possession provided for above,
the Mortgagee may invoke any and all jeoal remedies to di?possess Mortgagor, inciuding
specifically one or more actions for forcib'e antry and detainer, trespass to try title, and
restitution. In connection with any action taken ov the Mortgagee pursuant to this subsection,
the Mortgagee shall not be liable for any loss curtained byiMortgagor resulting from any
failure to let the Subject Property or Collateral, or any part thereof, or from any other act or
omission of the Mortgagee in managing the Subject Properyr and Collateral unless such loss
is caused by the gross negligence or willful misconduc? 7 the Mortgagee, nor shall the
Mortgagee be obligated to perform or discharge any obligaties:, duty, or liability under any
Lease or under or by reason hereof or the exercise of rigiis or remedies hereunder.
MORTGAGOR SHALL AND DOES HEREBY AGREE TO INIiEMNWY MORTGAGEE FOR,
AND TO HOLD HARMLESS MORTGAGEE FROM, ANY AND ALL ACTUAL LIABILITY,
LOSS, OR DAMAGE INCURRED BY MORTGAGEE UNDER ANY S4.CH LEASE OR
UNDER OR BY REASON HEREOF OR THE EXERCISE OF RIGHTS 2 REMEDIES
HEREUNDER, AND FROM ANY AND ALL CLAIMS AN{DEMANDS W1A TSOEVER
WHICH MAY BE ASSERTED AGAINST MORTGAGEE BY REASON OF ANY ALLEGED
OBLIGATIONS OR UNDERTAKINGS ON ITS PART TO PERFORM OR DISCHARGE ANY
OF THE TERMS, COVENANTS, OR AGREEMENTS CONTAINED IN ANY SUCH LEASE,
UNLESS SUCH LIABILITY, LOSS OR DAMAGE OR CLAIMS OR DEMANDS ARE
CAUSED BY THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF THE
MORTGAGEE. Should Mortgagee incur any such liability, the amount thereof, including
without limitation costs, expenses, and reasonable attorneys' fees, together with interest
thereon from the date of expenditure until paid at the rate of interest then applicable on the
outstanding principal balance of the Note, shall be secured’ hereby, and Mortgagor shall
reimburse the Mortgagee therefor immediately upon demand. Nothing in this subsection
shall impose any duty, obligation, or responsibility upon Martgagee for the control, care,
management, leasing, or repair of the Subject Property and pollateral, nor for the carrying
out of any of the terms and conditions of any such Lease;| nor shall it operate to make
Mortgagee responsible or liable for any waste committed on the Subject Property and
Collateral by the tenants or by any other parties, or for any hagardous materials on or under
the Subject Property or Collateral, or for any dangerous or defiective condition of the Subject
Property or Collateral or for any negligence in the management, leasing, upkeep, repair, or
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control of the Subject Property or Collateral resuiting in loss dr injury or death to any tenant,
licensee, employee, or stranger. Mortgagor hereby assents to, ratifies, and confirms any and
all actions of Mortgagee with respect to the Subject Property and Collateral taken under this
subsection.

The remedies in this subsection are in addition to other remedies available to the Mortgagee
and the exercise of the remedies in this subsection shall not be deemed to be an election of
non-judicial or judicial remedies otherwise available to the Morigagee. No action by
Mortgagee, taken pursuant to this subsection, shall be deemed to be an election to dispose of
perzonal property under Section 9-621 of the UCC. Any rece}pt of consideration received by
Yiortyagee pursuant to this subsection shall be immediately credited against the Secured
Obligations (in the inverse order of maturity) and the value \of said consideration shall be

treated ikn any other payment against the Secured Obligations.

[Intentionzlly Nmitted.] i

Mortgagee's Julicial Remedles. Mortgagee may proceed by suit or suits, at law or in
equity, to enforce the havment, performance and discharge of the Secured Obligations in

accordance with the terins hereof, of the Note, and the other Loan Documents, to foreclose
the liens and security inturesis of this Mortgage as against all or any part of the Subject
Property and Collateral, and ‘o have all or any part of the Subject Property and Collateral
sold under the judgment or decine of a court of competent jurisdiction. This remedy shall be
cumulative of any other non-judicia! remedies available to the|Mortgagee with respect to the
Loan Documents. Proceeding with a renuast or receiving a jubgment for legal relief shall not
be or be deemed to be an election of remedies or bar any available non-judicial remedy of
the Mortgagee.

Mortgagee's Right to Appointment of Receive:. To the extent permitted by applicable
law, Mortgagee, as a matter of right and without recard to the sufficiency of the security for
payment, performance and discharge of the Securcu Obligations, without notice to Mortgagor
and without any showing of insolvency, fraud, or mismanagement on the part of Mortgagor,
and without the necessity of filing any judicial or other procesding other than the proceeding
for appointment of a receiver, shall be entitled to the appointmeni-of a receiver or receivers of
the Subject Property and Collateral or any part thereof, and of the Pzyments, and Mortgagor
hereby irrevocably consents to the appointment of a receiver or receivers following a Defauit
that is continuing. Any receiver appointed pursuant to the pravisions of *his subsection shall
have the usual powers and duties of receivers in such matters..

Mortgagee's UCC Remedies. Mortgagee may exercise its rights of enforcement with
respect to the Collateral under the UCC, and in conjunction with, in additicsto or in
substitution for the rights and remedies under the UCC, to the extent permitted by applicable
law, Mortgagee may, and Mortgagor agrees, as follows: (i)| without demand or notice to
Mortgagor, enter upon the Subject Property to take possession of, assembie, receive, and
collect the Collateral, or any part thereof, or to render it unusable; (ii) require Mortgagor to
assemble the Collateral and make it available at a place Mortgagee designates which is
mutually convenient to allow Mortgagee to take possession or dispose of the Collateral; (iii)
written notice mailed to Mortgagor as provided herein at least ten (10) days prior to the date
of public sale of the Collateral or prior to the date after which private sale of the Collateral will
be made shall constitute reasonable notice; (iv) [intentionally;omitted}; (v) in the event of a
foreclosure sale made under judgment of a court, the Collateral and the Subject Property
may, at the option of the Mortgagee, be sold as a whole; (vi) it shall not be necessary that the
Mortgagee take possession of the Collateral, or any part thereof, prior to the time that any
sale pursuant to the provisions of this subsection is conductec?. and it shail not be necessary
that the Collateral or any part thereof be present at the location of such sale; (vii) prior to
application of proceeds of disposition of the Collateral to the Secured Obligations, such
proceeds shall be applied to the reasonable expenses of retaking, holding, preparing for sale
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or lease, selling, leasing and the like, and the reasonable attorneys' fees and legal expenses
incurred by the Mortgagee; (viii) after notification, if any, hereafter provided in this subsection,
Mortgagee may sell, lease, or otherwise dispose of the Collateral, or any part thereof, in one
or more parcels at public or private sale or sales, at Mortgagee's offices or elsewhere, for
cash, on credit, or for future delivery. Upon the request of Mortgagee, Mortgagor shall
assemble the Collateral and make it available to Mortgagee at any place designated by
Mortgagee that is reasonably convenient to Mortgagor and Mortgagee. Mortgagor agrees
that Mortgagee shall not be obligated to give more than ten E!O) days' written notice of the
time and place of any public sale or of the time after which any private sale may take place
ard that such notice shall constitute reasonable notice of sucgh matters. Mortgagor shall be
aabe for all expenses of retaking, holding, preparing for sale, or the like, and all attorneys’
fees, legal expenses, and all other costs and expenses incurred by Mortgagee in connection
with tha_collection of the Secured Obligations and the enforcement of Mortgagee's rights
under.ine | oan Documents. Mortgagee shall apply the proceeds of the sale of the Collateral
against the Secured Obligations in accordance with the requirements of this Mortgage.
Mortgagor $n2!i remain liable for any deficiency if the proceeds of any sale or disposition of
the Collateral a's insufficient to pay, perform and discharge the Secured Obligations in full.
Mortgagor waives il riahts of marshalling in respect of thp personalty; (ix) any and all
statements of fact oi ciner recitals made in any bill of sale or fssignment or other instrument
evidencing any foreclosu.e sale hereunder, the nonpayment of the Secured Obligations, the
occurrence of any Defauii;-the Mortgagee having declared all or a portion of such Secured
Obligations to be due and paysvle, the notice of time, place, and terms of sale and of the
properties to be sold having bee: <uly given, or any other act or thing having been duly done
by Mortgagee, shall be taken as p:ima facie evidence of the truth of the facts so stated and
recited; and {x) Mortgagee may appuint ur delegate any one or more persons as agent to
perform any act or acts necessary or incident to any sale held by Mortgagee, including the
sending of notices and the conduct of the saie.but in the name and on behalf of Mortgagee.

Rights Relating to Leases and Rents. Morgagor has.'l pursuant to Article 3 of this
Mortgage, assigned to Mortgagee all Payments urder e2ch of the Leases covering all or any
portion of the Subject Property. To the extent permitte § by applicable law, Mortgagee may at
any time, and without notice, either in person, by agent, «¢ by receiver to be appointed by a
court, enter and take possession of the Subject Property cr 9%y nart thereof, and in its own
name, sue for or otherwise collect the Payments. All Payments sollacted by Mortgagee shall
be applied as provided for in this Mortgage; provided, however, thai if the costs, expenses,
and attorneys' fees shall exceed the amount of Payments ¢ollecied. the excess shall be
added to the Secured Obligations, shall bear interest at the rate of inteiest .hen applicable on
the outstanding principal balance of the Note, and shall be immediately d..a and payable.
The entering upon and taking possession of the Subject Property, the collectior of Payments,
and the application thereof as aforesaid shall not cure or waive any Default i notice of
defautt, if any, hereunder nor invalidate any act done pursuant to such notice, except to the
extent any such Default is fully cured. Failure or discontinuance by Mortgagee at any time or
from time to time, to collect said Payments shall not in any manner impair the subsequent
enforcement by Mortgagee of the right, power and authority herein conferred upon it
Nothing contained herein, nor the exercise of any right, power, or authority herein granted to
Mortgagee shall be, or shall be construed to be, an affirmation by it of any tenancy, lease, or
option, nor an assumption of liability under, nor the subardination of, the lien of this
Mortgage, to any such tenancy, lease, or option, nor an electipn of judicial relief, if any such
relief is requested or obtained as to Leases or Payments; with respect to the Subject
Property or any other collateral given by Mortgagor to Mortgﬂgee. In addition, from time to
time Mortgagee may elect, and notice hereby is given to each lessee under any Lease, to
subordinate the lien of this Mortgage to any Lease by unilaterally executing and recording an
instrument of subordination, and upon such election the lien of this Mortgage shail be
subordinate to the Lease identified in such instrument of subordination; provided, however, in
each instance such subordination will not affect or be applicable to, and expressly excludes
any lien, charge, encumbrance, security interest, claim, easement, restriction, aption,
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covenant and other rights, titles, interests or estates of any nature whatsoever with respect to
all or any portion of the Subject Property and Collateral to the extent that the same may have
arisen or intervened during the period between the recordation of this Mortgage and the
execution of the Lease identified in such instrument of subordipation.

i. Other Rights. Mortgagee (i) may surrender the insurance policies maintained pursuant
hereto or the other Loan Documents or any part thereof, anid upon receipt shall apply the
unearned premiums as a credit on the Secured Obligations, in accordance herewith, and, in
connection therewith, Mortgagor hereby appoints Mortgagee as agent and attorney-in-fact
(which is coupled with an interest and is therefore irrevocable) for Mortgagor to collect such
gre niums; and (i) apply the reserve for impositions, if any, required by the provisions of this
Me:wage, toward payment of the Secured Obligations; and (iii) shall have and may exercise
any @arJ.all other rights and remedies which Mortgagee may have at law or in equity, or by
virtue <f #av Loan Document or under the UCC, or otherwise. ‘

j. Possession Aiar Foreclosure. If the liens or security interests hereof shall be foreciosed
by judicial actio-ar as otherwise permitted by applicable law, the purchaser at any such sale
shall receive, as aninzident to purchaser's ownership, immediate possession of the property
purchased, and if Waurigagor or Mortgagor's successors shall hold possession of said
property or any part ‘nercof subsequent to foreclosure, Mortgagor and Mortgagor's
successors shall be considarzd as tenants at sufferance of the purchaser at foreclosure sale
{without limitation of other righis or remedies, at a reasonable rental per day, due and
payable daily, based upon the value of the portion of the Subject Property and Collateral so
occupied or possessed and sold {o sich purchaser), and anyone occupying or possessing
such portion of the Subject Property anc Collateral, after démand is made for possession
thereof, shall be guilty of forcible detaiiie) and shall be subject to eviction and removal,
forcible or otherwise, with or without process «f law, and all damages by reason thereof are
hereby expressly waived.

k. Discontinuance of Proceedings and Restoratiz.i of the PaFies. In case Mortgagee shall

have proceeded to enforce any right, power or remecy ur.der this Mortgage by foreclosure,
entry or otherwise, and such proceedings shall have been dizcontinued or abandoned for any
reason, or shall have been determined adversely to Mortgagee, then and in every such case,
Mortgagor and Mortgagee shall be restored to their former ?csi:ions and rights hereunder,
and all rights, powers and remedies of Mortgagee shall continue a3 if no such proceeding

had been taken.

6.3 APPLICATION OF FORECLOSURE SALE PROCEEDS. The proceeds from ary sale, lease, or
other disposition by Mortgagee made pursuant to this Mortgage, or the proceeds froi: ts surrender
of any insurance policies pursuant hereto, or any Payments collected by Mortgagse from the
Subject Property and Collateral, or the reserve for impositions, if any, required by the provisions of
this Mortgage or sums received pursuant to a condemnation or proceeds from insurance which
Mortgagee elects to apply to the Secured Obligations, shall be applied by Mortgagee to the
Secured Obligations in the order and priority set forth in the Loan Agreement. The application of
proceeds of sale or other proceeds as otherwise provided herein shall be deemed to be a payment
of the Secured Obligations like any other payment. The balance of the Secured Obligations
remaining unpaid, if any, shall remain fully due and owing in accordance with the terms of the Note
or the other Loan Documents. |

6.4 APPLICATION OF OTHER SUMS. All sums received by Mortgagee hereunder, less all costs
and expenses incurred by Mortgagee or any receiver hereundey, including, without limitation,
attorneys' fees, shall be applied in payment of the Secured Dbligations in such order as
Mortgagee shall determine in its sole discretion; provided, however, Mortgagee shall have no
liability for funds not actually received by Mortgagee. ‘

Page 15
ny-950202




1032716061 Page: 17 of 30

UNOFFICIAL COPY

Loan No. 1003317

6.5 NO CURE OR WAIVER. Neither Mortgagee's nor any receiver's entry upon and taking
possession of all or any part of the Subject Property and Collateral, nor any collection of rents,
issues, profits, insurance proceeds, condemnation proceeds or damages, other security or
proceeds of other security, or other sums, nor the application: of any collected sum to any
Secured Obligation, nor the exercise of or failure to exercise lany other right or remedy by
Mortgagee or any receiver shall cure or waive any breach, Default or notice of default under this
Mortgage, or nullify the effect of any notice of default or sale (unless ali Secured Obligations then
due have been paid and performed and Mortgagor has cured all other defaults), or impair the
status of the security, or prejudice Mortgagee in the exercise of any right or remedy, or be
construad as an affirmation by Mortgagee of any tenancy, lease or option or a subordination of
the fizx o7 or security interest created by this Mortgage. |

6.6 PAYMEN( )F COSTS, EXPENSES AND ATTORNEYS' FEES, Mortgagor agrees to pay to
Mortgagee inmediately and without demand (and such amounts shall be payable out of proceeds
of foreclosure i riot naid by Mortgagor) all reasonable costs and expenses incurred by Mortgagee
pursuant to Sectior 5.2 (including, without limitation, appraisers’ fees, receiver's costs and
expenses, insurance, ‘axes, outlays for documentary and expert evidence, costs for preservation
of the Subject Property, s'enographer's charges, publication costs and costs of procuring all
abstracts of title, title searcnes and examinations, guarantee policies and similar data and
assurances with respect to tit'e as Mortgagee may deem to be feasonably necessary either to
prosecute such suit or to evidencs to bidders at any sale which!may be had pursuant to such
decree the true condition of the-i*ie to or value of the Subject Property or for any other
reasonable purpose, court costs anu-rezsonable attorneys' fees, Whether incurred in litigation or
not) with interest from the date of expanditure until said sums have been paid at the rate of
interast then applicable to the principal balé nca of the Note as specified therein.

6.7 POWER TO FILE NOTICES AND CURE DEF£ULTS. Morigagpr hereby irrevocably appoints
Mortgagee and its successors and assigns, as its zdorney-in-fact; which agency is coupled with

an interest, (@) to execute and/or record any notses of commencement or completion of
construction of the Improvements, or any other notices that Morigagee deems appropriate to
perfect or continue perfection of Mortgagee's security interst, (b) upon the issuance of a deed
pursuant to the foreclosure of the lien of this Mortgage oi the delivery of a deed in lieu of
foreclosure, to execute all instruments of assignment or further assurance with respect to the
Collateral, Leases and Payments in favor of the grantee of any such“ced, as may be necessary
or desirable for such purpose, (c) to prepare, execute and file dr record financing statements,
continuation statements, applications for registration and like papers necussery to create, perfect
or preserve Mortgagee's security interests and rights in or to any of the Collatersl, and {d) subject
to the provisions of the Loan Agreement, upon the occurrence of an event, act 0! c:rission which,
with notice or passage of time or both, would constitute a Default, to perform ary abligation of
Mortgagor hereunder; provided, however, that (i) Mortgagee as such attorney-in-fact-shall only
be accountable for such funds as are actually received by Mortgagee; and (i) Mortgaga¢ shall not
be liable to Mortgagor or any other person or entity for any failure to act (whether such failure
constitutes negligence) by Mortgagee under this Section. ’

6.8 REMEDIES CUMULATIVE. All rights and remedies of Mortgagee upon the occurrence of a
Default provided hereunder are cumulative and are in addition to all rights and remedies provided
by applicable law (including specifically that of judicial foreclosure oﬂ this instrument) or in any other
agreements batween Mortgagor and Mortgagee. No failure on the part of Morigagee to exercise
any of its rights hereunder arising upon any Default shall be construed to prejudice its rights upon
the occurrence of any other subsequent Default. No delay on the part of Mortgagee in exercising
any such rights shall be construed to preclude it from the exercise|thereof at any time while such
Default is continuing. Mortgagee may enforce any one or more remedies or rights hereunder
successively or concurrently. By accepting payment or performance of any of the Secured
Obfigations after its due date, Mortgagee shall not thereby waive the agreement contained herein
that time is of the essence, nor shall Mortgagee waive either its right to require prompt payment or
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performance when due of the remainder of the Secured Obligatﬂons or its right to consider the
failure to so pay or perform a Default.

6.9 ILLINOIS MORTGAGE FORECLOSURE LAW. It is the intention of Mortgagor and Morigagee
that the enforcement of the terms and provisions of this Mortgage shall be accomplished in
accordance with the Iifinois Mortgage Foreclosure Law (the "Act™), 735 ILCS 5/15-1101 et seq.,
and with respect to such Act, Mortgagor agrees and covenants that:

ny-950202

Mortgagee shall have the benefit of all of the provisions of the Act, including all amendments
thereto which may become effective from time to time after the date hereof. In the event any
prevision of the Act which is specifically referred to herein may be repealed, Mortgagee shall
have the benefit of such provision as most recently existing prior to such repeal, as though
the sa2:na were incorporated herein by express reference. If any provision in this Mortgage
shall ve inconsistent with any provision of the Act, provisions of the Act shall take
precedense over the provisions of this Mortgage, but shall not invalidate or render
unenforceable zny other provision of this Mortgage that can be construed in a manner
consistent with e Act. If any provision of this Mortgage shall grant to Mortgagee (including
Mortgagee acting s a _mortgagee in possession) or a receiver appointed pursuant to the
provisions of this Morigage any powers, rights or remedies prior to, upon or following the
occurrence of a Default which are more limited than the powers, rights or remedies that
would otherwise be vested in-Morlgagee or in such receiver under the Act in the absence of
said provision, Mortgagee ardsuch receiver shall be vested with the powers, rights and
remedies granted in the Act to ire mill extent permitted by law. Without limiting the generality
of the foregoing, all expenses incurre2-by Mortgagee which are of the type referred to in
Section 5/15 1510 or 5115 1512 of the Act, whether incurred before or after any decree or
judgment of foreclosure, and whether o nit enumerated specifically in this Mortgage, shall
be added to the indebtedness secured hereby.-and/or by the judgment of foreclosure.

Wherever provision is made in this Mortgage or tie Loan Agreement for insurance policies to
bear mortgage clauses or other loss payable clauses or.2ndorsements in favor of Mortgagee,
or to confer authority upon Mortgagee to settle or partitipate inl the settlement of losses under
policies of insurance or to hold and disburse or otheraisal control the use of insurance
proceeds, from and after the entry of judgment of foreclosure; al! such rights and powers of
Mortgagee shall continue in Mortgagee as judgment creditor o: imiortgagee until confirmation
of sale.

In addition to any provision of this Mortgage authorizing Mortgagee {3 ta<e. or be placed in
possession of the Property, or for the appointment of a receiver, Mortgege. chall have the
right, in accordance with Sections 15-1701 and 15-1702 of the Act, to ke glaced in the
possession of the Subject Property or at its request to have a receiver appointed, and such
receiver, or Mortgagee, if and when placed in possession, shall have, in addition io any other
powers provided in this Mortgage, all rights, powers, immunities, and duties and provisions
for in Sections 15-1701 and 15-1703 of the Act.

Mortgagor acknowledges that the Subject Property does not constitute agricultural real
estate, as said term is defined in Section 15-1201 of the Act or residential real estate as
defined in Section 15-1219 of the Act.

To the extent permitted by applicable law, Mortgagor hereby expressly waives any and all
rights of reinstatement and redemption, if any, under the Act, and the benefits of all present
and future valuation, appraisement, homestead, exempgtion, stay, redemption and
moratorium under any state or federal law, on its own behalf and on behalf of each and every
person, it being the intent hereof that any and all such rights of reinstatement and redemption
of Mortgagor and of all other persons are and shall be deemed to be hereby waived to the full
extent permitted by the provisions of Section 5/15-1601 of the Act or other applicable law or
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replacement statutes.

Maximum Amount Secured. The maximum principal indebtedhess secured by this Mortgage
shall not exceed $514,000,000.00.

Collateral Protection Insurance. The following notice is provided pursuant to paragraph (3) of
815 ILCS 180/10; Unless Mortgagor provides evidence of the insurance coverage required
by the Loan Documents, Mortgagee may purchase insurance at Mortgagor's expense to
protect Mortgagee's interests in Mortgagor’s collateral. This insurance may, but need not,
pretact Mortgagor's interests. The coverage that Mortgagee purchases may not pay any
air that Mortgagor may make or any claim that is made against Mortgagor in connection
with'th= coliateral. Mortgagor may later cancel any insurance purchased by Mortgagee, but
only aftzrnroviding evidence that Mortgagor has obtained insurance as required by the Loan
Documénts — If Mortgagee purchases insurance for the collateral, Mortgagor will be
responsible.fur the costs of that insurance, including the insurance premium, interest and any
other charges tha! Mortgagee may impose in connection with the placement of the insurance,
until the effectv< date of the cancellation or expiration of the insurance. The costs of the
insurance may be ¢ddad.to the Secured Obligations. The costs of the insurance may be
more than the cost of Insurance that Mortgagor may be able td obtain on Mortgagor's own.

Variable Rate, Additional iie;est. This Mortgage secures the full and timely payment of the
Secured Obligations, includitig.-among other things, the obligation to pay interest on the
unpaid principal balance at a vatiar’e rate of interest as provided in the Loan Documents.

Future Advances: Revolving Credit. T» the extent, if any, tha Mortgagee is obligated under
the terms of the Loan Documents to méke advances as provided therein, Mortgagor
acknowledges and intends that all such sdvances, including future advances whenever
hereafter made, shall be secured by the lien of this Mortgage, as provided in Section 15-
1302(b)(1) of the Act and that the portion of the Stcured Obligations which comprises the
principal amount then outstanding shall constitute savolvina credit indebtedness secured by a
mortgage on real property, pursuant to the terms and ' conditions of 205 ILCS 5/5(d).
Mortgagor covenants and agrees that this Mortgage sha'; cacure the payment of all loans
and advances made as of the date hereof or at any time in ‘e future, and whether such
future advances are obligatory or are to be made at the optior. of Mortgagee or otherwise
(but not advances or loans made more than 20 years after ithe daiz hereof), to the same
extent as if such future advances were made on the date of the exccutian of this Mortgage
and although there may be no advances made at the time of the exec itior. of this Mortgage
and although there may be no other indebtedness outstanding under the Lza Documents at
the time any advance is made. The lien of this Mortgage' shall be valid 23 to all such
obligations, inciuding future advances, from the time of its filing of record in the rifice of the
Recorder of Deeds of the County in which the Subject Property is located. The ictal amount
of the Secured Obligations hereby may increase or decrepse from time to time. This
Mortgage shali be vaiid and shall have priority over all subsequent liens and encumbrances,
including any statutory liens except taxes and assessments levied on the Subject Property or
such other liens that shall have priority by operation of law, fo the extent of the maximum
amount secured hereby.

Protective Advances. All advances, disbursements and expenditures made by Mortgagee in
accordance with the terms of this Mortgage and the other Loan Documents, either before and
during a foreclosure of this Mortgage, and before and after judgment of foreclosure therein,
and at any time prior to sale of the Subject Property, and, where applicable, after sale of the
Subject Property, and during the pendency of any related p:foceeding. in addition to those
otherwise authorized by the Act, shall have the benefit of all applicable provisions of the Act,
including without limitation advances, disbursements and expenditures for the following
purposes:
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all advances by Mortgagee in accordance with the terms of the Mortgage or the other
Loan Documents to: (A) preserve, maintain, repair, restore or rebuild the Improvements
upon the Subject Property; (B) preserve the lien of the Mortgage or the priority thereof,
or (C) enforce the Mortgage, as referred to in Section 15-1302(b)(5) of the Act;

payments by Mortgagee of (A) principal, interest or other obligations in accordance with
the terms of any senior mortgage or other prior lien or encumbrance, (B) real estate
taxes and assessments, general and special, and all other taxes and assessments of
any kind or nature whatsoever which are assessed or imposed upon the Subject
Property or any part thereof, (C) other obligations authorized by the Morigage, or (D)
with court approval, any other amounts in connection with other liens, encumbrances or
interests reasonably necessary to preserve the status df title, as referred to in Section
13-1505 of the Act; i

advanses by Mortgagee in settlement or compromise of any claims asserted by
claimante nder senior mortgages or any other prior liens;,

attorneys' fees and other costs incurred: (A) in connection with the foreclosure of the
Mortgage as iefeired to in Sections 15-1504(d){2) and 15-1510 of the Act; (B) in
connection with any action, suit or proceeding brought by or against Mortgagee for the
enforcement of the Merigage or arising from the interest of Mortgagee hereunder; or
(C) in preparation for crir-connection with the commencement, prosecution or defense
of any other action related-‘o-the Mortgage or the Subject Property;

Mortgagee's fees and costs, incivding attorneys’ fees, arising between the entry of
judgment of foreclosure and the coriirmation hearing! as referred to in Section 15-
1508(b)(1) of the Act;

expenses deductible from proceeds of sale-as referredito in Sections 15-1512(a) and
(b) of the Act; and

expenses incurred and expenditures made by Mortgagea for any one or more of the
following: (A) if the Subject Property or any portion thei2of constitutes one or more
units under a condominium declaration, assessments iniposad upon the unit owner
thereof; (B) if Mortgagor’s interest in the Subject Property is aleas2hold estate under a
lease or sublease, rentals or other payments required to be macle by the lessee under
the terms of the lease or sublease; (C) premiums for Fasualty and lizuility insurance
paid by Mortgagee whether or not Mortgagee or a, receiver is ‘in_possession, if
reasonably required in reasonable amounts, and all renewals thereof, withzut regard to
the limitation to maintaining of existing insurance in eﬂyct at the time any-receiver or
Mortgagee takes possession of the Subject Property imposed by Section 15-1704(c)(1)
of the Act; (D) repair or restoration of damage or destruction in excess of availabie
insurance proceeds or condemnation awards; (E) paynj;ents deemed by Mortgagee to
be required for the benefit of the Subject Property or required to be made by the owner
of the Subject Property under any grant or declaration of easement, easement
agreement, agreement with any adjoining land owners or instruments creating
covenants or restrictions for the benefit of or affecting the Subject Property; (F) shared
or common expense assessments payable to any assqciation or corporation in which
the owner of the Subject Property is a member in any way affecting the Subject
Property, (G) if any portion of the Secured Obligationj is a construction loan, costs
incurred by Mortgagee for demoiition, preparation for and completion of construction, as
may be authorized by the Loan Documents; (H) payments required to be paid by
Mortgagor or Mortgagee pursuant to any lease or other agreement for occupancy of the
Subject Property; and (I) if the Mortgage is insured, payment of FHA or private
mortgage insurance required to keep such insurance in force.
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k. Application of Proceeds. Notwithstanding anything contqined in the Mortgage to the
contrary, the proceeds of any foreclosure sale of the Subject Property shall be distributed
and applied in accordance with Section 15-1512 of the Act in the following order of priority:
first, on account of all reasonable costs and expenses incident to the foreclosure proceeding
or such other remedy, including all such items as are mentioned in subsection (j) above;
second, on account of all reasonable costs and expenses in connection with securing
possession of the Subject Property prior to such foreclosure sale, and the reasonable costs
and expenses incurred by or on behalf of Mortgagee in connection with holding, maintaining
and_preparing the Subject Property for sale, including all such items as are mentioned in
cubsaction (j) above; third, in satisfaction of all claims in the order of priority adjudicated in
the foraclosure judgment or order confirming sale; and fourth, any remainder in accordance
with tae order of court adjudicating the foreclosure proceeding.

-XTICLE 7. MISCELLANEOQUS PROVISIO&S

71 ADDITIONAL PROVISIONS. The Loan Documents grant further rights to Mortgagee and contain
further agreements and affirmiative and negative covenants by Mortgagor which apply to this
Mortgage and to the Subject Frepsity and Collateral and such further rights and agreements are
incorporated herein by this referenice.

7.2 MERGER. No merger shall occur as a tesult.of Mortgagee's acquiring any other estate in, or any
other lien on, the Subject Property unless hiortgagee consents to a merger in writing.

7.3 OBLIGATIONS OF MORTGAGOR, JOINT Ar'J SEVERAL. If more than one person has
executed this Mortgage as "Mortgagor”, the obligauons of all such persons hereunder shall be
joint and several. ‘

7.4 [intentionally Deleted.]

7.5 WAIVER OF MARSHALLING RIGHTS. Mortgagor, for itself aha'icr all parties claiming through
or under Mortgagor, and for all parties who may acquire a fieri o7+-or interest in the Subject
Property and Collateral, hereby waives ali rights to have the Subject-Property and Collateral
andfor any other property which is now or later may be security for-any Secured Obligation
("Other Property") marshalled upon any foreclosure of the lien of this Mortgage or on a
foreclosure of any other lien or security interest against any sacurity for an; =7 the Secured
Obligations. Any court in which foreclosure proceedings may be brought shall‘nzuve the right to
order a sale of, the Subject Property and any or all of the Collatera! or Other Property 25 a whole
or in separate parcels, in any order that Mortgagee may designate.

76 RULES OF CONSTRUCTION. When the identities of the parties pr other circumstances make it
appropriate the mascufine gender includes the feminine and/or neuter, and the singular. number
includes the plural. The term "Subject Property" and “Collateral’ means all and any part of the
Subject Property and Collateral, respectively, and any interest. in the Subject Property and
Collateral, respectively. :

77 SUCCESSORS IN INTEREST. The terms, covenants, and conditions herein contained shall be
binding upon and inure to the benefit of the heirs, successors and gssigns of the parties hereto.

7.8 EXECUTION IN COUNTERPARTS. To faciiitate execution, this document may be executed in
as many counterparts as may be convenient or required. it shall not be necessary that the
signature or acknowledgment of, or on behalf of, each party, or tHat the signature of all persons
required to bind any party, or the acknowiedgment of such party, appear on each counterpart. All
counterparts shall collectively constitute a singie document. It shall not be necessary in making
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proof of this document to produce or account for more than a siﬁgie counterpart containing the
respective signatures of, or on behalf of, and the respective acknowledgments of, each of the
parties hereto. Any signature or acknowledgment page to any counterpart may be detached from
such counterpart without impairing the legal effect of the signatures or acknowledgments thereon
and thereafter attached to another counterpart identical theretoa except having attached to it
additional signature or acknowledgment pages.

7.9 CHOICE OF LAW. WITH RESPECT TO MATTERS RELATING TO THE CREATION,
PERFECTION AND PROCEDURES RELATING TO THE ENFORCEMENT OF THE LIENS
CREATED PURSUANT TO THIS MORTGAGE, THIS MORTGAGE SHALL BE GOVERNED BY,
AN CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF ILLINQIS, IT
BEING UNDERSTQOD THAT, EXCEPT AS EXPRESSLY SET FORTH ABOVE IN THIS
PARAGIA’H AND TO THE FULLEST EXTENT PERMITTED BY THE LAW OF SUCH STATE,
THE LAWZ OF THE STATE OF NEW YORK SHALL GOVERN ALL MATTERS RELATING TO
THIS MORTGACF. THE LOAN AGREEMENT AND THE OTHER LOAN DOCUMENTS AND ALL
OF THE INDEBTEZHESS OR OBLIGATIONS ARISING THEREUNDER OR HEREUNDER.

7.10 INCORPORATION. Fxnibit A attached hereto is incorporated into this Mortgage by this
reference. :

7.11 NOTICES. All notices, demands, or other communications undér this Mortgage and the other
Loan Documents shall be in wnt:. g and shall be delivered to the appropriate party at the address
set forth below (subject to change ficin time to time by written notice to all other parties to this
Mortgage). All communications shall te effzative (i) if mailed, upon the first to occur of receipt or
the expiration of three (3) days after the dizposit in the United States Postal Service mail, postage
prepaid and addressed to the address of Maitgagor or Mortgagee at the address specified, (ii) if
telecopied, when transmitted, (iii) if hand ae'ivered, when delivered or (iv)if delivered via
reputable avernight courier service (i.e. UPS, Feseral Express), when delivered, if delivered in
accordance with Section 9.5 of the Loan Agreement, 10 the extent applicable; provided, however,
that in the case of the immediately preceding clauses (i)..(ii), {iii) or (iv), non-receipt of any
communication as the resuit of any change of address of wnich thd sending party was not notified
or as the result of a refusal to accept delivery shall be deemed.#zdipt of such communication.

—

Mortgagor: BRE/US Industrial Properties L.L.C.

c/o The Blackstone Group

345 Park Avenue, 32nd Floor

New York, New York 10154

Attention: William J. Stein, Global Head of Asset Mznzgement
c/o The Blackstone Group

345 Park Avenue, 32nd Floor

New York, New York 10154
Attention: Frank Cohen

With a copy to: Simpson Thacher & Bartlett LLP
425 Lexington Avenue

New York, New York 10017
Attn: Sasan Mehrara

Mortgagee: Wells Farge Bank, Natlonal Assomatlon
375 Park Avenue, 9" Floor

New York, New York 10152

Attn: Anthony Filorimo

With a copy to:

Loan # 1003317
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With a copy to: Wells Fargo Bank, Nationa! Association
Minneapolis Loan Center

608 Second Avenue South, 11" Floor
Minneapolis, Minnesota 55402 :
Attn: Cindy Mayne

Loan # 1003317

With a copy fo: Morrison & Foerster LLP

1290 Avenue of the Americas
New York, New York 10104

| 7 Attention: John J. MeCarthy, Esq.

Any party sha’ have the right to change its address for notice hereunder to any other location
within the continrintal United States by the giving of written notice to the other party in the
manner set foii hereinabove. Mortgagor shall forward to Mortgagee, without delay, any
notices, letters or cther.communications delivered to the Supject Property or to Mortgagor
naming Mortgagee, "Lendar" or any similar designation as addressee, or which could
reasonably be deemed tc maierially or adversely affect the construction of the Improvements
or the ability of Mortgagor to perform its obligations to Mortgagee under the Note or the Loan
Agreement. 5

7.12 INTEREST PROVISIONS.

a.

ny-950202

Savings Clause. It is expressly stipulated and agreed to He the intent of Mortgagor and
Mortgagee at all times to comply strictly ‘win the applicable lllinois law governing the
maximum rate or amount of interest payable on 2 Note or the Related Indebtedness (or
applicable United States federal law to the extert fiat it permits Mortgagee to contract for,
charge, take, reserve or receive a greater amouni of intzrestithan under lllinois law). If the
applicable law is ever judicially interpreted so as to rencer usurious any amount (i} contracted
for, charged, taken, reserved or received pursuant to (e Note, any of the other Loan
Documents or any other communication or writing by or between Mortgagor and Mortgagee
related to the transaction or transactions that are the subject maiier-of the Loan Documents,
(ii) contracted for, charged or received by reason of Mortgagee's, cxercise of the option to
accelerate the maturity of the Note and/or the Related Indebtedness, zriii) Mortgagor will
have paid or Mortgagee will have received by reason of any voluatary prepayment by
Mortgagor of the Note andfor the Related Indebtedness; then it is Morigagor's and
Mortgagee's express intent that all amounts charged in excess of the Maximur.i .awful Rate
shall be automatically cancelled, ab jnitio, and all amounts in excess of the Maxirium Lawful
Rate theretofore collected by Mortgagee shall be credited on the principal balance of the
Note and/or the Related Indebtedness (or, if the Note and ali Related Indebtedness have
been or would thereby be paid in full, refunded to Mortgagor),jand the provisions of the Note
and the other Loan Documents immediately be deemed refornjned and the amounts thereafter
collectible hereunder and thereunder reduced, without the necessity of the execution of any
new document, so as to comply with the applicable law, but so as to permit the recovery of
the fullest amount otherwise cailed for hereunder and thereunder; provided, however, if the
Note has been paid in full before the end of the stated term of the Note, then Mortgagor and
Mortgagee agree that Mortgagee shall, with reasonable ‘promptness after Mortgagee
discovers or is advised by Mortgagor that interest was received in an amount in excess of the
Maximum Lawful Rate, either refund such excess interest to Mortgagor andfor credit such
excess Interest against the Note and/or any Related Indebtedness then owing by Mortgagor
to Mortgagee. Mortgagor hereby agrees that as a condition precedent to any claim seeking
usury penalties against Mortgagee, Mortgagor will provide written notice to Mortgagee,
advising Mortgagee in reasonable detail of the nature and amount of the violation, and
Mortgagee shall have sixty (60) days after receipt of such riotice in which to correct such
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usury violation, if any, by either refunding such excess interest to Mortgagor or crediting such
excess interest against the Note and/or the Related Indebtedness then owing by Mortgagor
to Mortgagee. All sums contracted for, charged or received by Mortgagee for the use,
forbearance or detention of any debt evidenced by the Note and/or the Related Indebtedness
shall, to the extent permitted by applicable law, be amortized or spread, using the actuarial
method, throughout the stated term of the Note and/or the Related Indebtedness (including
any and all renewal and extension periods) untit payment in full so that the rate or amount of
interest on account of the Note and/or the Related Indebtedness does not exceed the
Maximum Lawful Rate from time to time in effect and applicable to the Note and/or the
Re'ated Indebtedness for so long as debt is outstanding. Notwithstanding anything to the
zontary contained herein or in any of the other Loan Documents, it is not the intention of
Moriganee to accelerate the maturity of any interest that has not accrued at the time of such
accelarstion or to collect uneamed interest at the time of such jacceleration.

Definitions - As used herein, the term "Maximum Lawful Rate” shall mean the maximum
tawful rate of irlerest which may be contracted for, charged, Eaken, received or reserved by
Mortgagee in acordance with the applicable laws of the State of lllinois (or applicable United
States federal law tc thi extent that it permits Mortgagee to contract for, charge, take, receive
or reserve a greater amount of interest than under lllinoig law), taking into account all
Charges (as herein defined) made in connection with the tranisaction evidenced by the Note
and the other Loan Documaris. As used herein, the term TCharggs' shall mean all fees,
charges and/or any other thitigs of value, if any, contracted for, charged, received, taken or
reserved by Mortgagee in connecirn with the transactions relating to the Note and the other
Loan Documents, which are treated as-interest under applicable law. As used herein, the
term "Related Indebtedness” shall mean any and all debt paid or payable by Mortgagor to
Mortgagee pursuant to the Loan Documints or any other communication or writing by or
between Mortgagor and Mortgagee related 10-the transaction or transactions that are the
subject matter of the Loan Documents, except-suth. debt which has been paid or is payable

by Mortgagor to Mortgagee under the Note.

Ceiling Election. To the extent United States federal 1aw permits Mortgagee to contract for,
charge, take, receive or reserve a greater amount of interest than under lllinois law,
Mortgagee will rely on United States federal law instead of iineis law for the purpose of
determining the Maximum Lawful Rate. Additionally, to the gxi=nt-permitted by applicable
law now or hereafter in effect, Mortgagee may, at its option and froni time to time, utilize any
other method of establishing the Maximum Lawful Rate under lliiois-law or under other
applicable law by giving notice, if required, to Mortgagor as provided tv arplicable taw now
or hereafter in effect.

7.13 DEFICIENCY.

a.
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In the event an interest in any of the Subject Property and Collateral is foreclosed upon
pursuant to a judicial or non-judicial foreclosure sale, Mortgagor agrees as follows.
Mortgagor agrees that Mortgagee shali be entitled to seek a deficiency judgment from
Mortgagor and any other party obligated on the Note equal to the difference between the
amount owing on the Note and the amount for which the Subject Property and Collateral was
sold pursuant to judicial or non-judicial foreclosure sale. Mortgagor expressly recognizes that
this section constitutes a waiver of any provisions of Illinois law which would otherwise permit
Mortgagor and other persons against whom recovery of deficiencies is sought or any
guarantor independently (even absent the initiation of deficiency proceedings against them)
to present competent evidence of the fair market value of the Subject Property and Collateral
as of the date of the foreclosure sale and offset against any deficiency the amount by which
the foreclosure sale price is determined to be less than such fair market value. Mortgagor
further recognizes and agrees that this waiver creates an irrebuttable presumption that the
foreclosure sale price is equal to the fair market value of the Subject Property and Collateral
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for purposes of calculating deficiencies owed by Mortgagor, any guarantor, and others
against whom recovery of a deficiency is sought. ;

b. Alternatively, in the event the waiver provided for in subsection (a} above is determined by a court
of competent jurisdiction to be unenforceable, the following shall be the basis for the finder of fact's
determination of the fair market value of the Subject Property and Collateral as of the date of the
foreclosure sale: (i) the Subject Property and Collateral shall be valued in an "as is" condition as of
the date of the foreclosure sale, without any assumption or expectation that the Subject Property
and Collateral will be repaired or improved in any manner before a resale of the Subject Property
and Col'ateral after foreclosure; (i) the valuation shall be based upon an assumption that the
foreclusura purchaser desires a resale of the Subject Property and Gollateral for cash promptly (but
no later tian twelve (12) months) following the foreclosure sale; (ill} all reasonable closing costs
customarily_ hume by the selier in commercial real estate transactions should be deducted from the
gross fair market value of the Subject Property and Collateral, including, without limitation,
brokerage commiissinng, title insurance, a survey of the Subject Property, tax prorations, attorneys'
fees, and marketing costs; (iv) the gross fair market value of the Subject Property and Coliateral
shall be further discousied to account for any estimated holding costs associated with maintaining
the Subject Property and Chlilateral pending sale, including, withoyt limitation, utilities expenses,
property management fees, taxes and assessments (to the extent nbt accounted for in (iii) above),
and other maintenance, operationai and ownership expenses; and (V) any expert opinion testimony
given or considered in connection with a determination of the fair market value of the Subject
Property and Collateral must be givzn by persans having at least five (5) years experience in
appraising property similar to the Sugjet Property and Collateral and who have conducted and
prepared a complete written appraisal of-the Subject Property and Collateral taking into
consideration the factors set forth above.

c. Mortgagee as Purchaser. Mortgagee may e the purchaseér of the Subject Property and
Collateral or any part thereof, at any foreclosure alz thereof, and Mortgagee shall, upon any
such purchase, acquire good titie to the Subject Frupertv.and Collateral so purchased, free of
the liens and security interests hereof, unless the sal? wus made subject to an unmatured
portion of the Secured Obligations. The Mortgagee, as pur¢haser, shall be treated in the
same manner as any third party purchaser and the procead¢ of the Mortgagee's purchase
shall be applied in accordance with the requirements of this licrtgage. Upon sale of the
Subject Property at any foreclosure, Mortgagee may credit bid (as «etermined by Mortgagee
in its sole and absolute discretion) ail or any portion of the 3ecurad Obligations. In
determining such credit bid, Mortgagee may, but is not obligated to, take :nto account all or
any of the following: (i} appraisals of the Subject Property as such PPriaisals may be
discounted or adjusted by Mortgagee in its sole and absolute underwriting discretion; {ii}
expenses and costs incurred by Mortgagee with respect to, the Subject Picpaty prior to
foreclosure; (iif} expenses and costs which Morigagee anticipates will be incurred with
respect to the Subject Property after foreclosure, but prior to resale, inciuding, without
limitation, costs of structural reports and other due diligenqe, costs to carry the Subject
Property prior to resale, costs of resale (e.g. commissions, attorneys' fees, and taxes), costs
of any hazardous materials clean-up and monitoring, costs of deferred maintenance, repair,
refurbishment and retrofit, costs of defending or settiing litigation affecting the Subject
Property, and lost opportunity costs (if any), including the time value of money during any
anticipated holding period by Mortgagee; (iv) declining trends in real property values
generally and with respect to properties similar to the Subject Property; (v) anticipated
discounts upon resale of the Subject Property as a distressed or foreclosed property; (vi) the
fact of additional collateral (if any), for the Secured Obligationé; and {vii) such other factors or
matters that Mortgagee (in its sole and absolute discretion) deems appropriate. In regard to
the above, Mortgagor acknowledges and agrees that. (w) Martgagee is not required to use
any or all of the foregoing factors to determine the amount of its credit bid; (x) this Section
does not impose upon Mortgagee any additional obligations Tat are not imposed by law at
the time the credit bid is made; (y) the amount of Mortgagee's credit bid need not have any
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relation to any loan-to-value ratios specified in the Loan Docd:ments or previously discussed
between Mortgagor and Mortgagee; and (z) Morigagee's credit bid may be (at Mortgagee's
sole and absolute discretion} higher or lower than any appraised value of the Subject
Property.

7.14 ENTIRE_AGREEMENT; AMENDMENT. THIS MORTGAGE AND THE OTHER LOAN
DOCUMENTS EMBODY THE FINAL, ENTIRE AGREEMENT AMONG THE PARTIES
HERETO AND SUPERSEDE ANY AND ALL PRIOR COMMITMENTS, AGREEMENTS,
REPRESENTATIONS, AND UNDERSTANDINGS, WHETHER WRITTEN OR ORAL,
RELAYING TO THE SUBJECT MATTER HEREOF AND THEREOF AND MAY NOT BE
CONTHADICTED OR VARIED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR
SUBSEQUFNT ORAL AGREEMENTS OR DISCUSSIONS OF THE PARTIES HERETO.
THERE .ARZ._NO ORAL AGREEMENTS AMONG THE PARTIES HERETO. THE
PROVISIONS OF THIS MORTGAGE AND THE LOAN DOCUMENTS MAY BE AMENDED OR
WAIVED ONLY Ev AN INSTRUMENT IN WRITING SIGNED BY THE MORTGAGOR AND
MORTGAGEE, EXEPT AS SET FORTH [N SECTION 7.15 HEREOF.

7.15 BANKRUPTCY SAVINGS CLAUSE. Mortgagor agrees that if Mortgagor's joint and several
liability for the Secured Obliyations, or the security interest granted pursuant hereto, would, but
for the application of this sentznce, be unenforceable under applicable law, such joint and
several liability and such secunty iwiarest shall be valid and enforceable to the maximum extent
that would not cause such joint and several liability or puch security interest to be
unenforceable under applicable law, and this Mortgage shall be deemed to have been
automatically amended to accomplish same without any further gctions by any party.

[NO FURTHER TEXT Q¥ THIS PAGE.}
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IN WITNESS WHEREOF, Mortgagor has executed this Mortgage as of the day ajnd year set forth above.
“MORTGAGOR”

BRE/US Industrial Properties LL.C.,
a Delaware limited liability company

By: ﬂ’
Name: Alan A
Title: Vice ReeSidemt

(ALL SIGNATURES MUST BE ACKNOWLEDGED)?

ny-950202
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ACKNOWLEDGEMENT

STATE OF NEW YORK )
:SS:
COUNTY OF NEW YORK )

On the 16" day of November, 2010 before me, the undersigned, a Notary Public
in and for said State, personally appeared Alan Yang, known to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within fnstrument and
acknowledged that he executed i< same in his capacity, and that by his signature on the
instrument, the individual, or the pe/sot: upon behalf of which the individual acted, executed the
instrument. :

;ﬂA_m”/'/

otary Public
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DESCRIPTION OF SUBJECT PROPERTY

Exhibit A to Mortgage with Assignment of Leases and Rents, Security Agreement and Fixture Filing
executed by BRE/US Industrial Properties L.L.C., a Delaware limited liability company, as Mortgagor to
Wells Fargo Bank, National Association, acting as Administrative Agent for certain lenders, as Mortgagee,
dated as of November 18, 2010.

All the certain real property located in the County of Cook, State of lllinois, described as follows:

PROPERTY ADDRESS: 1325 Pratt Boulevard
Elk Grove Village, IL

PERMANENT INDEX NUMBER(S): 08-34-44-211-0000

ny-950202
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1325 Pratt Boulevard
Elk Grove Village, IL

LEGAL DESCRIPTION

LOT 133 IN CENTEX INDUSTRIAL PARK UNIT 98, BEING'A SUBDIVISION IN
SECTION 34, TOWNSHIP 41 NORTH, RANGE 11, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

TAX PARCEL #05-24-404-011-0000

[ 65 - Elk Grove Dist Ctr #1 - chi00101]




