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MULTIFAMILY MORTGAGE,
ASSIGNMENT OF RENTS
AND SECURITY AGREEMENT
(ILLINOIS — REVISION DATE 05-11-2004)

THIS MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY
AGREEMENT (the “Instrument”) is made to be effective as of the 7] day of April, 2011,
between THE GREATER CHICAGO REAL ESTATE CLUB INC a corporation organized
existing under the laws of Delaware, whose address is 16192 Coastal highway, Lewes,
Delaware, as.mortgagor (“Borrower”™), and CLOPTON CAPITAL LENDING, LLC, a limited
liability company organized and existing under the laws of Illinois, whose address is 420 W.
Ontario St., Apt. 206, Chicago, IL 60654, as mortgagee (“Lender™). Borrower's organizational
identification nuniber, if applicable, is 4924258.

Borrower is indebfed to Lender in the principal amount of $108.675.00, as cvidenced by
Borrower’s Promissory-INote.payable to Lender, dated as of the date of this Instrument, and
maturing 120 days from the dae'0f the Note and this Instrument (the "Maturity Date").

TO SECURE TO LENDER~the repayment of the Indebtedness, and all rencwals,
extensions and modifications of the idebtedness, and the performance of the covenants and
agreements of Borrower contained in iz Loan Documents, Borrower mortgages, warrants,
grants, conveys and assigns to Lender the Norlgaged Property, including the Land located in
Cook County, State of Illinois and described in Exhibit A attached to this [nstrument.

Borrower represents and warrants that Borrower is lawtully scized of the Mortgaged
Property and has the right, power and authority to mertgage, grant, convey and assign the
Mortgaged Property, and that the Mortgaged Property is unencumbered except as shown on the
schedule of exceptions to coverage in the title policy issugd~to and accepted by Lender
contemporaneously with the execution and recordation of this Instrurpent and insuring Lender's
interest in the Mortgaged Property (the "Schedule of Title Exceptions”). Borrower covenants
that Borrower will warrant and defend generally the title to the Mortghged Property against all
claims and demands, subject to any easements and restrictions listed in the Schedule of Title
Fxceptions.

COVENANTS. In consideration of the mutual promises set forth in this'[istrument,
Borrower and Lender covenant and agree as follows:

1. DEFINITIONS. The following terms, when used in this Instrument (including when
used in the above recitals), shall have the following meanings:

(a)  “Attorneys’ Fees and Costs” means (i) fees and out-of-pocket costs of Lender’s
and Loan Servicer’s attorneys, as applicable, including costs of Lender’s and
Loan Servicer’s in-house counsel, support staff costs, costs of preparing for
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litigation, computerized research, telephone and tacsimile transmission expenses,
mileage, deposition costs, postage, duplicating, process service, videotaping and
similar costs and expenses; (ii) costs and fees of expert witnesses, including
appraisers; and (iii) investigatory fees.

“Borrower” means all persons or entitics identified as “Borrower” in the first
paragraph of this Instrument, together with their successors and assigns.

“Business Day” means any day other than a Saturday. a Sunday or any other day
on which Lender or the national banking associations are not open for business.

“Collateral Agreement” means any separate agreement between Borrower and
Yender for the purpose of establishing replacement reserves for the Mortgaged
Froperty, establishing a fund to assure the completion of repairs or improvements
specilied in that agreement, or assuring reduction of the outstanding principal
balanc¢ ¢i the Indebtedness if the occupancy of or income [rom the Mortgaged
Property-aoes not increase to a level specified in that agreement, or any other
agreement or.agriements between Borrower and Lender which provide for the
establishment of any other fund, reserve or account. Lender does not require a
Collateral Agreement,

“Controlling Entity” mearis-an entity which owns, directly or indirectly through
one or more intermediaries, (1) 4 general partnership interest or a Controlling
Interest of the limited partnerghip interests in Borrower (il Borrower is a
partnership or joint venture), (11ya- manager's interest in Borrower or a
Controlling Interest of the ownership o membership interests in Borrower (if
Borrower is a limited liability company), (ili}-a Controlling Interest of any class of
voting stock of Borrower (if Borrower is a corporation), (iv) a trustee’s interest or
a Controlling Interest of the beneficial interesie’in Borrower (if Borrower is a
trust), or (v) a managing partner’s interest or-a Centrolling Interest of the
partnership interests in Borrower (if Borrower is a limitzd diability partnership).

“Controlling Interest” means (i) 51 % or more of the owngrship interests in an
entity, or (i1} a percentage ownership interest in an entity of lessaban 51 %, if the
owner(s) of that interest actually direct(s) the business and affairs-of the entity
without the requirement of consent of any other party. The Controliingz Interest
shall be deemed to be 51 % unless otherwise stated in Exhibit B.

“Environmental Permit” means any permit, license, or other authorization
issued under any Hazardous Materials Law with respect to any activities or

businesses conducted on or in relation to the Mortgaged Property.

“Event of Default” means the occurrence of any cvent listed in Section 22.
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“Fixtures” means all property owned by Borrower which is so attached to the
Land or the Improvements as to constitute a fixture under applicable law,
including: machinery, equipment, engines, boilers, incinerators, installed building
materials; systems and equipment for the purpose of supplying or distributing
heating, cooling, electricity, gas, water, air, or light; antennas, cable, wiring and
conduits used in connection with radio, {elevision, security, fire prevention, or fire
detection or otherwise used to carry electronic signals; telephone systems and
equipment; elevators and related machinery and equipment; fire detection,
prevention and extinguishing systems and apparatus; security and access control
systems and apparatus; plumbing systems; water heaters, ranges, stoves,
microwave ovens, refrigerators, dishwashers, garbage disposers, washers, dryers
and other appliances; light fixtures, awnings, storm windows and storm doors;
pletures, screens, blinds, shades, curtains and curtain rods; mirrors; cabinets,
pajieiing, rugs and floor and wall coverings; fences, trees and plants; swimming
pool&; end exercise equipment.

“Governuiental Authority” means any board, commission, department or body
of any municipai County, state or federal governmental unit, or any subdivision of
any ol them, that has or acquires jurisdiction over the Mortgaged Property or the
use, operation or improvement of the Mortgaged Property or over the Botrower.

“Hazard Insurance” is dediied in Section 19.

“Hazardous Materials” means )petroleum and petroleum  products  and
compounds containing them, including gasoline, diesel fuel and oil; explosives;
flammable  materials;  radioactive © inaterials;  polychlorinated  biphenyls
(“PCBs™) and compounds containing theins fead and lead-based paint; asbestos or
asbestos containing materials in any form /that is or could become friable;
underground or above-ground storage tanks, whether empty or containing any
substance; any substance the presence of which opthe Mortgaged Property is
prohibited by any federal, state or local authority; any ‘Substance that requires
special handling and any other material or substance nov: or in the future that (i)
is defined as a “hazardous substance,” “hazardous material,” “hazardous waste,”
“toxic substance,” “toxic pollutant,” “contaminant,” or “pollutsni™ by or within
the meaning of any Hazardous Materials Law, or (ii) is regulated it any way by or
within the meaning of any Hazardous Materials Law.

“Hazardous Materials Laws™ means all federal, state, and local laws, ordinances
and regulations and standards, rules, policies and other governmental
requirements, administrative rulings and court judgments and decrees in effect
now or in the future and including all amendments, that relate to Hazardous
Materials or the protection of human health or the environment and apply to
Borrower or to the Mortgaged Property. Hazardous Materials Laws include, but
are not limited to, the Comprehensive Environmental Response. Compensation
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and Liability Act, 42 U.S.C. Section 9601, ef seq., the Resource Conservation and
Recovery Act of 1976, 42 U.S.C. Section 6901, et seq., the Toxic Substance
Control Act, 15 U.S.C. Section 2601, ef seq.. the Clean Water Act, 33 U.S.C.
Section 1251, et seq., and the Hazardous Materials Transportation Act, 49 U.S.C.
Section 5101 ef seq., and their state analogs.

“Tmpositions” and “Imposition Deposits” are defined in Section 7(a).

“Improvements” means the buildings, structures, improvements, and alterations
now constructed or at any time in the future constructed or placed upon the Land,
including any future replacements and additions.

“Indebtedness” means the principal of, interest at the fixed or variable rate set
torth'in the Note on, and all other amounts due at any time under, the Note, this
Instrawent or any other Loan Document, including prepayment premiums, late
charges, default interest, and advances as provided in Section 12 to protect the
security o this Instrument.

“Initial Owners” preans, with respect to Borrower or any other entity, the persons
or entities that (i) orrihe date of the Note, ot (ii) on the date of a Transfer to which
Lender has consented, cwi in the aggregate 100 % of the ownership interests in
Borrower or that entity.

“Land” mcans the land describedin/kFxhibit A.

“Leases” means all present and futur¢ leases, subleases, licenses, concessions or
grants or other possessory interests now oi hereafter in force, whether oral or
written, covering or affecting the Mortgage( Property, or any portion of the
Mortgaged Property (including proprietary leasésor occupancy agreements if
Borrower is a cooperative housing corporation), and afi-modifications, extensions
or renewals.

“Lender” means the entity identified as “Lender” in the first paragraph of this
Instrument, or any subsequent holder of the Note.

“Loan Documents” means the Note, this Instrument, all guaranties, ail.indemnity
agreements, all Collateral Agreements, O&M Programs, the MMP and any other
documents now or in the [uture executed by Borrower, any guarantor or any other
person in connection with the loan evidenced by the Note, as such documents may
be amended from time 1o time.

“Loan Servicer” means the entity that from time to time is designated by Lender
to collect payments and deposits and receive Notices under the Note, this
Instrument and any other Loan Document, and otherwise to service the loan
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evidenced by the Note for the benefit of Lender. Unless Borrower receives
Notice to the contrary, the Loan Servicer is the entity identified as “Lender” in the
first paragraph of this Instrument.

“MMP” means a moisture management plan to control water intrusion and
prevent the development of Mold or moisture at the Mortgaged Property
throughout the term of this Instrument. At a minimum, the MMP must contain a
provision for (i) staff training. (ii) information to be provided to tenants, (iii)
documentation of the plan, (iv) the appropriate protocol for incident response and
remediation and (v) routine, scheduled inspections of common space and unit
interiors. Lender does not require a MMP,

“Mold” means mold, fungus, microbial contamination or pathogenic organisms.

“Marigaged Property” means all of Borrower’s present and future right, title and
interest in and to all of the following;

(i) the [.ing:

(1)  the Improvements;
(ii1)  the Fixtures;

(iv)  the Personalty:

(v)  all current and future rights,” including air rights, development rights,
zoning rights and other similar rignts or interests, easements, tenements,
right-of-ways, strips and gores of land; sticets, alleys, roads, sewer rights,
waters, watercourses, and appurtenances zelated to or benefiting the Land
or the Improvements, or both, and all rights=of-way, streets, alleys and
roads which may have been or may in the futute beé vacated;

(vi) all proceeds paid or to be paid by any insure” o the Land, the
Improvements, the Fixtures, the Personalty or any sthcr part of the
Mortgaged Property, whether or not Borrower obtained /{hz insurance
pursuant to Lender’s requirement;

(vii)  all awards, payments and other compensation made or to be made by any
municipal, state or [ederal authority with respect to the Land, the
Improvements, the Fixtures. the Personalty or any other part of the
Mortgaged Property, including any awards or settlements resulting from
condemnation proceedings or the total or partial taking of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
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(viii)

(ix)

(X2

(xi)

(xii)
(xiii)

{(x1v)

(xv)

Mortgaged Property under the power of eminent domain or otherwise and
including any conveyance in lieu thereof;

all contracts, options and other agreements for the sale of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property entered into by Borrower now or in the future,
including cash or securities deposited to secure performance by parties of
their obligations;

all proceeds from the conversion, voluntary or involuntary, of any of the
above into cash or liquidated claims, and the right to collect such
proceeds;

all Rents and 1.eases;

all’ zarnings, royalties, accounts receivable, issues and profits from the
Laud, the Improvements or any other part of the Mortgaged Property, and
all undisoursed proceeds of the loan secured by this Instrument;

all Imposition Deposits;

all refunds or rebaies of Impositions by any municipal, state or federal
authority or insurance Comipany (other than refunds applicable to periods
before the real property tax yzar in which this Instrument is dated);

all tenant security deposits which have not been forfeited by any tenant
under any [.ease and any bond or Atier security in lieu of such deposits;
and

all names under or by which any of the above/¥Vortgaged Property may be
operated or known, and all trademarks, trade names, and goodwill relating
to any of the Mortgaged Property.

“Note” means the Multifamily Note described on page 1 of tiis Instrument,
including all schedules. riders, allonges and addenda, as such Mu'tfamily Note
may be amended from time to time.

“O&M Program” is defined in Section 18(d).

“Personalty” means all:

(1)

accounts (including deposit accounts) of Borrower related to the
Mortgaged Property:
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(i) equipment and inventory owned by Borrower, which are used now or in
the future in connection with the ownership, management or operation of
the Land or Improvements or are located on the Land or Improvements,
including furniture, furnishings, machinery, building materials, goods,
supplies, tools, books, records (whether in written or electronic form), and
computer equipment (hardware and software);

(iii)  other tangible personal property owned by Borrower which is used now or
in the future in connection with the ownership, management or operation
of the Land or Improvements or is located on the Land or in the
Improvements, including ranges, stoves, microwave ovens, refrigerators,
dishwashers, garbage disposers, washers, dryers and other appliances
(other than Fixtures);

(iv} (any operating agreements relating to the Land or the Improvements;

(v)  awy surveys, plans and specifications and contracts for architectural,
engineerniy and construction services relating to the Land or the
Improvemerits;

(vi)  all other intangibie property, general intangibles and rights relating to the
operation of, or used in connection with, the Land or the Improvements,
ncluding all governmental permits relating to any activitics on the Land
and including subsidy or/similar payments reccived from any sources,
inciuding a governmental authetity: and

(vii)  any rights of Borrower in or under Jatiers of credit.
“Property Jurisdiction” is defined in Section 30{xY:
perty s

“Rents” means all rents (whether from residential br non-residential space),
revenues and other income of the Land or the Impréyements, parking fees,
laundry and vending machine income and fees and charges “or .inad, health care
and other services provided at the Mortgaged Property, whether now due, past
due, or (o become due, and deposits forfeited by tenants, and, if Botrower is a
cooperative housing corporation or association, maintenance fees, ‘chiarges or
assessments payable by sharcholders or vesidents under proprietary leases or
occupancy agreements, whether now due, past due, or to become due.

“Taxes” means all taxes, assessments, vault rentals and other charges, if any,
whether general, special or otherwise, including all assessments for schools,
public betterments and general or local improvements, which are levied, assessed
or imposed by any public authority or quasi-public authority, and which, if not
paid, will become a lien on the Land or the Improvements.
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“Transfer” is defined in Section 21.

UNIFORM COMMERCIAL CODE SECURITY AGREEMENT.

(a)

(b)

(c)

This Instrument is also a security agreement under the Uniform Commercial Code
for any of the Mortgaged Property which, under applicable law, may be subjected
to a security interest under the Uniform Commercial Code, whether such
Mortgaged Property is owned now or acquired in the future, and all products and
cash and non-cash proceeds thereof (collectively, “UCC Collateral”), and
Borrower hereby grants to Lender a security interest in the UCC Collateral.
Borrower hereby authorizes Lender to prepare and file financing statements,
continuation statements and financing statement amendments in such form as
Landar may require to perfect or continue the perfection of this security interest
and Boirawer agrees, if Lender so requests, to execute and deliver to Lender such
financing’siatements, continuation statements and amendments. Borrower shall
pay all filing costs and all costs and expenses of any record searches for tinancing
statements and/oramendments that Lender may require. Without the prior written
consent of Lender, Borrower shall not create or permit to exist any other lien or
security interest in airyv'of the UCC Collateral.

Unless Borrower gives Notice to Lender within 30 days after the occurrence of
any of the following, and egecutes and delivers to Lender modifications or
supplements of this Instrument (znd any financing statement which may be filed
in connection with this Instrument)_28.Lender may reguirc. Borrower shall not
(1) change its name, identity, structure of Jarisdiction of organization; (ii) change
the location of its place of business (or_chiel executive office if more than one
place of business); or (iii) add to or change(any location at which any of the
Mortgaged Property is stored, held or located.

If an Event of Default has occurred and is continuing, ! ender shall have the
remedies of a secured party under the Uniform Commercial Cade, in addition to
all remedies provided by this Instrument or existing under applicable law. In
exercising any remedies, Lender may exercise its remedies dagainst the UCC
Collateral separately or together, and in any order, without in any (way. affecting
the availability of Lender’s other remedies.

This Instrument constitutes a financing statement with respect to any part of the
Mortgaged Property that is or may become a Fixture, if permitted by applicable
law.

ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN
POSSESSION.
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As part of the consideration for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all Rents. It is the intention of
Borrower to establish a present, absolute and irrevocable transfer and assignment
to Lender of all Rents and to authorize and empower Lender to collect and receive
all Rents without the necessity of further action on the part of Borrower.
Promptly upon request by Lender, Borrower agrees to execute and deliver such
further assignments as Lender may from time to time require. Borrower and
Lender intend this assignment of Rents to be immediately effective and to
constitute an absolute present assignment and not an assignment for additional
security only. For purposes of giving effect to this absolute assignment of Rents,
and for no other purpose, Rents shall not be deemed to be a part of the Mortgaged
Property. However, if this present, absolute and unconditional assignment of
Rents is not enforceable by its terms under the laws of the Property Jurisdiction,
then the Rents shall be included as a part of the Mortgaged Property and it is the
intentiop. of the Borrower that in this circumstance this Instrument create and
perfect 2'lien on Rents in favor of Lender, which lien shall be effective as of the
date of tiiis Ingtrument.

After the occurrence of an Event of Delault and during the continuance of such
Event of Default, Bopower authorizes Lender to collect, sue for and compromise
Rents and directs each tenint of the Mortgaged Property to pay all Rents to, or as
directed by, Lender. Hovsever, until the occurrence of an Event of Default,
Lender hereby grants to Borrdwer a revocable license to collect and receive all
Rents, to hold all Rents in trust tor the benefit of Lender and to apply all Rents to
pay the installments of interest and rinsipal then due and payable under the Note
and the other amounts then due and pavible under the other Loan Documents,
including Imposition Deposits, and to pay” the current costs and expenses of
managing, operating and maintaining the Motgaged Property, including utilities,
Taxes and insurance premiums (to the exten*~not included in Imposition
Deposits), tenant improvements and other capital expenditures. So long as no
Event of Default has occurred and is continuing, 'he Rents remaining after
application pursuant to the preceding sentence may be refained by Borrower free
and clear of, and released from, Lender's rights with respect to Rents under this
Instrument. From and after the occurrence of an Event of Defadlt and during the
continuance of such Event of Default, and without the necessity of Lender
entering upon and taking and maintaining control of the Mortgaged Property
directly, or by a receiver, Borrower's license to collect Rents shall automatically
terminate and Lender shall without Notice be entitled to all Rents as they become
due and payable, including Rents then due and unpaid. Borrower shall pay to
Lender upon demand all Rents to which Lender is entitied. At any time on or
after the date of Lender's demand for Rents, (i) Lender may give, and Borrower
hereby irrevocably authorizes Lender to give, notice to all tenants of the
Mortgaged Property instructing them to pay all Rents to Lender, (ii) no tenant
shall be obligated to inquire further as to the occurrence or continuance of an
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Event of Default, and (iii) no tenant shall be obligated to pay to Borrower any
amounts which are actually paid to Lender in response to such a notice. Any such
notice by Lender shall be delivered to each tenant personally, by mail or by
delivering such demand to each rental unit. Borrower shall not interfere with and
shall cooperate with Lender's collection of such Rents.

Borrower represents and warrants to Lender that Borrower has not executed any
prior assignment of Rents (other than an assignment of Rents securing any prior
indebtedness that is being assigned to Lender, or paid off and discharged with the
proceeds of the loan evidenced by the Note), that Borrower has not performed,
and Borrower covenants and agrees that it will not perform, any acts and has not
executed, and shall not execute, any instrument which would prevent Lender from
sxercising its rights under this Section 3, and that at the time of execution of this
Instrument there has been no anticipation or prepayment of any Rents for more
thantwo months prior to the duc dates of such Rents. Borrower shall not collect
or accep! payment of any Rents more than two months prior to the due dates of
such Rents.

It an Event of Detwuit has occurred and is continuing, Lender may, regardless of
the adequacy of Lender's sccurity or the solvency of Borrower and even in the
absence of waste, enter ypon.and take and maintain full control of the Mortgaged
Property in order to perfora: all acts that Lender in its discretion determines to be
necessary or desirable for the ¢peration and maintenance of the Mortgaged
Property, including the executicd, jcancellation or modification of Leases, the
collection of all Rents, the making ©ftepairs to the Mortgaged Property and the
execution or termination of contracts providing for the management, operation or
maintenance of the Mortgaged Propertv.~for the purposes of enforcing the
assignment of Rents pursuant to Section 3(a)/ prtecting the Mortgaged Property
or the security of this Instrument, or for such .other purposes as Lender in its
discretion may deem necessary or desirable. Altetnatively, if an Event of Default
has occurred and is continuing, regardless of the adécuary of Lender's security,
without regard to Borrower's solvency and without the necessity of giving prior
notice (oral or written) to Borrower, Lender may apply ‘o #ny court having
Jurisdiction for the appointment of a receiver for the Mortgaged Pioperty (o take
any or all of the actions set forth in the preceding sentence. If Lencer elects to
seek the appointment of a receiver for the Mortgaged Property at any e after an
Event of Default has occurred and is continuing, Borrower, by its execution of
this Instrument, expressly consents to the appointment of such receiver, including
the appointment of a receiver ex parte if permitted by applicable law. If Borrower
is a housing cooperative corporation or association, Borrower hereby agrees that
if a receiver is appointed, the order appointing the receiver may contain a
provision requiring the receiver to pay the installments of interest and principal
then due and payable under the Note and the other amounts then due and payable
under the other Loan Documents, including Imposition Deposits, it being
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acknowledged and agreed that the Indebtedness is an obligation of the Borrower
and must be paid out of maintenance charges payable by the Borrower's tenant
shareholders under their proprictary leases or occupancy agreements. Lender or
the receiver, as the case may be, shall be entitled to receive a reasonable fee for
managing the Mortgaged Property. Immediately upon appointment of a receiver
or immediately upon the Lender's entering upon and taking possession and control
of the Mortgaged Property, Borrower shall surrender possession of the Mortgaged
Property to Lender or the receiver, as the case may be, and shall deliver to Lender
or the receiver, as the case may be, all documents, records {(including records on
electronic or magnetic media), accounts, surveys, plans, and specifications
relating to the Mortgaged Property and all security deposits and prepaid Rents. In
the event Lender takes possession and control of the Mortgaged Property, Lender
may exclude Borrower and its representatives from the Mortgaged Property.
Borrower acknowledges and agrees that the exercise by Lender of any of the
rights enferred under this Section 3 shall not be construed to make Lender a
mortgagze:in-possession of the Mortgaged Property so long as Lender has not
itself entcred into actual possession of the Land and Improvements.

(e) If' Lender enters the Mortgaged Property, Lender shall be liable to account only to
Borrower and only-iwrthose Rents actually received. Except to the extent of
Lender's gross negligence or willful misconduct, Lender shall not be liable to
Borrower, anyone claiming under or through Borrower or anyone having an
interest in the Mortgaged Property, by reason of any act or omission of Lender
under Section 3(d), and Borrowerhereby releases and discharges Lender from any
such liability to the fullest extent pefmitted by law.

() If the Rents are not sufficient to meet the dasts of taking control of and managing
the Mortgaged Property and collecting the Rents, any funds expended by Lender
for such purposes shall become an additional part zi'the Indebtedness as provided
in Section 12.

(g)  Any entering upon and taking of control of the Mortgaged Preperty by Lender or
the receiver, as the case may be, and any application of Rents a4 srovided in this
Instrument shall not cure or waive any Event of Default or invalidite any other
right or remedy of Lender under applicable law or provided for in this instrument.

ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED
PROPERTY.

(@) As part of the consideration for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all of Borrower's right, title and
interest in, to and under the ILeases, including Borrower's right, power and
authority to modify the terms of any such Lease, or extend or terminate any such
Lease. It is the intention of Borrower to establish a present, absolute and
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irrevocable transfer and assignment to Lender of all of Borrower's right, title and
interest in, to and under the Leases. Borrower and Lender intend this assignment
of the Leases to be immediately effective and to constitute an absolute present
assignment and not an assignment for additional security only. For purposes of
giving effect to this absolute assignment of the Leases, and for no other purpose,
the Leases shall not be deemed to be a part of the Mortgaged Property. However,
if this present, absolute and unconditional assignment of the Leases is not
enforceable by its terms under the laws of the Property Jurisdiction, then the
Leases shall be included as a part of the Mortgaged Property and it is the intention
of the Borrower that in this circumstance this Instrument create and perfect a lien
on the Leases in favor of Lender, which lien shall be effective as of the date of
this Instrument.

Uriui Lender gives Notice to Borrower of Lender's exercise of its rights under this
Scction 4, Borrower shall have all rights. power and authority granted to
Borrower under any Leasc (except as otherwise limited by this Section or any
other prevision of this Instrument), including the right, power and authority to
modify the terstof any lease or extend or terminate any Lease. Upon the
occurrence of an Fveit of Default and during the continuance of such Fvent of
Default, the permissiorn given to Borrower pursuant to the preceding sentence to
cxercisc all rights, powor.and authority under Leases shall automatically
terminate. Borrower shall<Csmply with and observe Borrower's obligations under
all Leases. including Borrowet's bbligations pertaining to the maintenance and
disposition of tenant security depasits.

Borrower acknowledges and agrees thatip¢ exercise by Lender, either directly or
by a receiver, of any of the rights conteired under this Section 4 shall not be
construed to make Lender a mortgagee-in-po<session of the Mortgaged Property
50 long as Lender has not itself entered into actuai essession of the Land and the
Improvements. The acceptance by Lender of the assignment of the Leases
pursuant to Section 4(a) shall not at any time or in any event obligate Lender to
take any action under this Instrument or to expend any-mnoney ot {o incur any
expenses.  Except to the extent of Lender's gross nepligerce or willful
misconduct, Lender shall not be liable in any way for any injury or damage 1o
person or property sustained by any person or persons, firm or cordozation in or
about the Mortgaged Property. Prior to Lender's actual entry into'and taking
possession of the Mortgaged Property, Lender shall not (i) be obligated to
perform any of the terms, covenants and conditions contained in any Lease (or
otherwise have any obligation with respect to any Lease); (i) be obligated to
appear in or defend any action or proceeding relating to the Lease or the
Mortgaged Property; or (iii) be responsible for the operation, control, care,
management or repair of the Mortgaged Property or any portion of the Mortgaged
Property. ~ The execution of this Instrument by Borrower shall constitute
conclusive evidence that all responsibility for the operation, control, care,
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management and repair of the Mortgaged Property is and shall be that of
Borrower, prior to such actual entry and taking of possession.

Upon delivery of Notice by Lender to Borrower of Lender's exercise of Lender's
rights under this Section 4 at any time after the occurrence of an Event of Default
and during the continuance of such Event of Default, and without the necessity of
Lender entering upon and taking and maintaining control of the Mortgaged
Property directly, by a receiver, or by any other manner or proceeding permitted
by the laws of the Property Jurisdiction, Lender immediately shall have all rights,
powers and authority granted to Borrower under any Lease, including the right,
power and authority to modify the terms of any such Lease, or extend or terminate
any such Lease,

Barrower shall, promptly upon Lender's request, deliver to Iender an executed
copy 6! 2ach residential Lease then in effect. All Leases for residential dwelling
units shaii be on forms approved by Lender, shall be for initial terms of at least
six months and not more than two ycars, and shall not include options to
purchasc.

Borrower shall not{i) enter into any Lease for any portion of the Mortgaged
Property for non-resident'al use ("Non-Residential Lease") which is not in
existence as of the date of'(jiis Instrument ("New Non-Residential Lease") or (ii)
modify the terms of or extend any Non-Residential Lease (including any Non-
Residential Lease in existence 01 the date of this Instrument) ("Modified Non-
Residential Leasc") except as set tarth helow without the prior written consent of
Lender; provided. however, Lender’s ceusent shall not be required for Borrower
to enter into a New Non-Residential Lease ot a Modified Non-Residential Lease.
provided that such New Non-Residential Lcase or Modified Non-Residential
Lease satisfies the tollowing requirements:

(1) the tenant under the New Non-Residential Leace is not an Affiliate of the
Borrower or any guarantor;

(1) the terms of the New Non-Residential Lease or Modified” Non-Residential
Leasc are at least as favorable to Borrower as those customary in the
applicable market on the date Borrower enters into such Lease;

(iii)  the rents paid to the Borrower pursuant to the New Non-Residential Lease
or Modified Non-Residential Lease are not less than 90% of the rents paid
to Borrower pursuant to the Non-Residential Lease for that portion of the
Mortgaged Property which was in effect prior to the New Non-Residential
Lease or Modified Non-Residential Lease;
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the term of the New Non-Residential Lease or Modified Non-Residential
Lease, including any option to extend, is 10 years or less;

the New Non-Residential Lease or Modified Non-Residential Lease must
provide that the space may not be used or operated, in whole or in part, for
any of the following: (1) the operation of a so-called “head shop” or other
business devoted to the sale of articles or merchandise normally used or
assoctated with illegal or unlawful activities such as, but not limited to, the
sale of paraphernalia used in connection with marijuana or controlled
drugs or substances, (2) a gun shop, shooting gallery or firearms range, (3)
a so-called massage parlor or any business which sells, rents or permits the
viewing of so-called “adult” or pornographic materials such as, but not
timited to, adult magazines, books, movies, photographs, sexual aids,
sexual articles and sex paraphernalia, (4) any use involving the sale or
distribution of any flammable liquids, gases or other Hazardous Materials
as defined under this Instrument, (5) an off-track betting parlor or arcade,
(£) a liquor store or other business whose primary business is the sale of
aleonolic beverages for off-site consumption. (7) a burlesque or strip club,
or (8)'anv:other illegal activity; and

the aggregate. of the income derived from the space leased pursuant to the
New Non-Resiieitial Lease accounts for less than 20% of the gross
income of the Mortgaged Property on the date which Borrower enters into
the New Non-Residentidl Tiease.

Borrower shall, without request by Lender. deliver a fully executed copy of cach
Non-Residential Lease to Lender promptiy after such Lease is signed.

All Non-Residential Leases regardless of whetlies Lender's consent or approval is
required, including renewals or extensions orexisting Leases, shall specifically
provide that:

(i)
(if)

(iii)

(iv)

such Leases are subordinate to the lien of this Instrotaent;

the tenant shall attorn to Lender and any purchaser aia-tereclosure sale,
such attornment to be self-executing and effective upon acquisition of title
to the Mortgaged Property by any purchaser at a forcclosuie sale or by
Lender in any manner;

the tenant agrees to execute such further evidences of attornment as
Lender or any purchaser at a foreclosure sale may from time to time
request;

such Lease shall not be terminated by foreclosure or any other Transfer of
the Mortgaged Property unless. subject to any Subordination, Non-
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Disturbance and Attornment Agreement, Lender affirmatively elects to
terminate such Lease; and

(v)  the tenant shall, upon receipt of a written request from Lender after the
occurrence of an Bvent of Default, pay all Rents payable under such Lease
to Lender,

{i) Borrower shall not receive or accept Rent under any Lease (whether residential or
Non-Residential) for more than two months in advance.

)] If Borrower is a cooperative housing corporation or association, notwithstanding
anything to the contrary contained in this subsection or in Section 21, so long as
Barrower remains a cooperative housing corporation or association and is not in
breach of any covenant of this Instrument, Lender hereby consents to:

(1) the execution of leases of apartments for a term in excess of two years
lrein Borrower to a tenant shareholder of Borrower, so long as such leases,
including proprietary leases, are and will remain subordinate to the lien of
this Instrumenis and

(i) the surrender v termination of such leases of apartments where the
surrendered or teriiuated lease is immediately replaced or where the
Borrower makes its best efforts to secure such immediate replacement by
a newly executed lease vf the same apartment to a tenant sharcholder of
the Borrower. However, no consent is hereby given by Lender to any
execution, surrender, termination or asstgnment of a lease under terms that
would waive or reduce the obligatien of the resulting tenant shareholder
under such lease to pay cooperative assessments in full when due or the
obligation of the former tenant sharehoidérto pay any unpaid portion of
such assessments,

PAYMENT OF INDEBTEDNESS; PERFORMANCE UNDER LOAN
DOCUMENTS; PREPAYMENT PREMIUM. Borrower shall ray :he Indebtedness
when due in accordance with the terms of the Note and the other Load ocuments and
shall perform, observe and comply with all other provisions of the Noté and the other
Loan Documents. Borrower shall pay a prepayment premium in connection With certain
prepayments of the Indebtedness, including a payment made after Lender’s exercise of
any right of acceleration of the Indebtedness, as provided in the Note.

EXCULPATION. Borrower’s personal liability for payment of the Indebtedness and for
performance of the other obligations to be performed by it under this Instrument is
limited in the manner, and to the extent, provided in the Note,

DEPOSITS FOR TAXES, INSURANCE AND OTHER CHARGES.
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Unless this requirement is waived in writing by Lender, which waiver may be
contained in this Section 7(a), Borrower shall deposit with Lender on the day
monthly installments of principal or interest, or both, are due under the Note (or
on another day designated in writing by Lender), until the Indebtedness is paid in
full, an additional amount sufficient to accumulate with Lender the entire sum
required to pay, when due. the items marked “Collect” below. Lender will not
require the Borrower to make Imposition Deposits with respect to the items
marked “Deferred” below.

[Deferred] ~ Hazard Insurance premiums or other insurance premiums
required by Lender under Section 19

(Deferred]  Taxes

|Deferred]  water and sewer charges (that could become a lien on the
Mortgaged Property)

{Deferred|’  ground rents

[Deferrea] _assessments or other charges (that could become a lien on
s Mortgaged Property)

The amounts deposiigd junder the preceding sentence are collectively referred to
in this Insirument as the “bmposition Deposits.” The obligations of Borrower for
which the Imposition Deppsits_are required are collectively referred to in this
Instrument as “Impositions.”( The amount of the Imposition Deposits shall be
sufficient to enable Lender to pay erch Imposition before the last datc upon which
such payment may be made withott apy penalty or interest charge being added.
Lender shall maintain records indicating'how much of the monthly Imposition
Depostts and how much of the aggregate "siposition Deposits held by Lender are
held for the purpose of paying Taxes, infurance premiums and each other
Imposition.

Imposition Deposits shall be held in an institution” (which may be Lender, if
Lender is such an institution) whose deposits or accounts are insured or
guaranteed by a federal agency. Lender shall not be obligated to apen additional
accounts or deposit Imposition Deposits in additional institvticns when the
amount of the Imposition Deposits exceeds the maximum amount of the federal
deposit insurance or guaranty. Lender shall apply the Imposition Depasits to pay
Impositions so long as no Event of Default has occurred and is continuing,
Unless applicable law requires, Lender shall not be required to pay Borrower any
inlerest. earnings or profits on the Imposition Deposits. As additional security for
all of Borrower’s obligations under this Instrument and the other Loan
Documents, Borrower hereby pledges and grants to Lender a security interest in
the Imposition Deposits and all proceeds of, and all interest and dividends on, the
Imposition Deposits. Any amounts deposited with Lender under this Section 7
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shall not be trust funds, nor shall they operate to reduce the Indebtedness, unless
applied by Lender for that purpose under Section 7(e).

If Lender receives a bill or invoice for an Imposition, Lender shall pay the
Imposition from the Imposition Deposits held by Lender. Lender shall have no
obligation to pay any Imposition to the extent it exceeds Imposition Deposits then
held by Lender. Lender may pay an Imposition according to any bill, statement or
estimate from the appropriate public office or insurance company without
inquiring into the accuracy of the bill, statement or estimate or into the validity of
the Imposition.

If at any time the amount of the Imposition Deposits held by Lender for payment
of a specific Imposition exceeds the amount reasonably deemed necessary by
Liéncer, the excess shall be credited against future installments of Imposition
Depasite. If at any time the amount of the Imposition Deposits held by Lender for
payment’ol a specific Imposition is less than the amount reasonably estimated by
Lender i be-nccessary. Borrower shall pay to Lender the amount of the
deficiency within 15 days afler Notice from Lender.

If an Event of Defayit has occurred and is continuing, Lender may apply any
[mposition Deposits, i ary-amounts and in any order as Lender determines, in
Lender’s discretion, to “pay any Impositions or as a credit against the
Indebtedness. Upon paymentin tull of the Indebtedness, Lender shall refund to
Borrower any Imposition Depost's Feld by Lender.

If Lender does not collect an ImpositignDeposit with respect 1o an Imposition
either marked “Deferred” in Section 7(a) Ar'pursuant to a separate written waiver
by Lender, then on or before the date each such Imposition is due. or on the date
this Instrument requires each such Imposition te k¢, paid, Borrower must provide
Lender with proof of payment of each such Impositionidor which Lender does not
require collection of Imposition Deposits, Lender inay- revoke its deferral or
waiver and require Borrower to deposit with Lender any-or all of the Imposition
Deposits listed in Section 7(a), regardless of whether any 'suci item is marked
“Defetred” in such section, upon Notice (o Borrower, (i) if Bortower does not
timely pay any of the Impositions, (ii) if Borrower fails to providé amely proof to
Lender of such payment, or (iii) at any time during the existence of au Event of
Default.

In the event of a Transfer prohibited by or requiring Lender’s approval under
Section 21, Lender’s waiver of the collection of any Imposition Deposit in this
Section 7 may be modified or rendered void by Lender at Lender’s option by
Notice to Borrower and the transferee(s) as a condition of Lender’s approval of
such Transfer.
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COLLATERAL AGREEMENTS. Borrower shall deposit with Lender such amounts
as may be required by any Collateral Agreement and shall perform all other obligations
of Borrower under each Collateral Agreement.

APPLICATION OF PAYMENTS. If at any time Lender receives, from Borrower or
otherwise, any amount applicable to the Indebtedness which is less than all amounts due
and payable at such time, then Lender may apply that payment to amounts then due and
payable in any manner and in any order determined by Lender, in Lender’s discretion.
Neither Lender’s acceptance of an amount that is less than all amounts then due and
payable nor Lender’s application of such payment in the manner authorized shall
congtitute or be deemed to constitute either a waiver of the unpaid amounts or an accord
and “satisfaction.  Notwithstanding the application of any such amount to the
Indebtedness, Borrower’s obligations under this Instrument and the Note shall remain
unchanged.

COMPLIANCE "NITH LAWS AND ORGANIZATIONAL DOCUMENTS.

(a) Borrower shallcomply with all laws, ordinances. regulations and requirements of
any Governmental “Aythority and all recorded lawful covenants and agreements
relating to or affecting the Mortgaged Property, including all laws, ordinances,
regulations, rtequirenteits and covenants pertaining to health and safety,
construction of improvem<iis on the Mortgaged Property, fair housing, disability
accommodation, zoning and lind: use, and Leases. Borrower also shall comply
with all applicable laws that periain to the maintenance and disposition of tenant
security depostts.

(b)  Borrower shall at all times maintain recoras-sufficicnt to demonstrate compliance
with the provisions of this Section 10.

(c) Borrower shall take appropriate measures to prevent, znd shall not engage in or
knowingly permit, any illegal activities at the Moftaaged Property that could
endanger tenants or visitors, result in damage to the Mortoaged Property, result in
forfeiture of the Mortgaged Property, or otherwise materiall; impair the len
created by this Instrument or Lender’s interest in the Meitgaged Property.
Borrower represents and warrants to Lender that no portion of the Mortgaged
Property has been or will be purchased with the proceeds of any illegal activity.

(d)  Borrower shall at all times comply with all laws, regulations and requirements of
any Governmental Authority relating to Borrower’s formation, continued
existence and good standing in the Property Jurisdiction. Borrower shall at all
times comply with its organizational documents, including but not limited to its
partnership agreement (if Borrower is a partnership), its by-laws (if Borrower is a
corporation or housing cooperative corporation or association) or its operating
agreement (if Borrower is an limited liability company, joint venture or tenancy-
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in-common). If Borrower is a housing cooperative corporation or association,
Borrower shall at all times maintain its status as a “cooperative housing
corporation” as such term is defined in Section 216(b) of the Internal revenue
Code of 1986, as amended, or any successor statute thereto.

USE OF PROPERTY. Unless required by applicable law, Borrower shall not (a) aliow
changes in the use for which all or any part of the Mortgaged Property is being used at
the time this Instrument was executed, except for any change in use approved by Lender,
(b) convert any individual dwelling units or common areas to commercial use, (¢) initiate
a change in the zoning classification of the Mortgaged Property or acquiesce without
Notize to and consent of Lender in a change in the zoning classification of the Mortgaged
Propedty, (d) establish any condominium or cooperative regime with respect to the
Mortgaged Property, (¢) combine all or any part of the Mortgaged Property with all or
any part ot 4 tax parcel which is not part of the Mortgaged Property, or () subdivide or
otherwise split any tax parcel constituting all or any part of the Mortgaged Property
without the prior’consent of Lender. Notwithstanding anything contained in this Section
to the contrary, il Borrower is a housing cooperative corporation or association, Lender
acknowledges and censeits to Borrower’s use of the Mortgaged Property as a housing
cooperative.

PROTECTION OF LENDER'S SECURITY; INSTRUMENT SECURES FUTURE
ADVANCES.

(a) If Borrower fails to perform any/of its obligations under this Instrument or any
other Loan Document, or if any Gciion or proceeding is commenced which
purports to affect the Mortgaged Propeiiy. Lender’s security or Lender’s rights
under this Instrument, including eminent dsinain, insolvency, code enforcement,
civil or criminal forfeiture, enforcement of Hezardous Materials Laws, fraudulent
conveyance or reorganizations or proceedings invaiving a bankrupt or decedent,
then Lender at Lender’s option may make such appestarices, file such documents,
disburse such sums and take such actions as Lender re asonably deems necessary
to perform such obligations of Borrower and to pretect lender’s interest,
including (i) payment of Attorneys’ Fees and Costs, (i) payraen: of fees and out-
of-pocket expenses of accountants. inspectors and consultants, (i1 entry upon the
Mortgaged Property to make repairs or secure the Mortgagea  Property,
(iv) procurement of the insurance required by Section 19, (v) payment.ol amounts
which Borrower has failed to pay under Sections 15 and 17, and {(vi) advances
made by Lender to pay, satisfy or discharge any obligation of Borrower for the
payment of money that is secured by a pre-existing mortgage, deed of trust or
other lien encumbering the Mortgaged Property (a “Prior Lien”).

(b)  Any amounts disbursed by Lender under this Section 12, or under any other
provision of this Instrument that treats such disbursement as being made under
this Section 12, shall be secured by this Instrument, shall be added to, and become
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part of, the principal component of the Indebtedness, shall be immediately due
and payable and shall bear interest from the date of disbursement until paid at the
“Default Rate,” as defined in the Note.

Nothing in this Section 12 shall require Lender to incur any expense or take any
action.

INSPECTION,

(a)

(b)

Lender, its agents, representatives, and designees may make or cause to be made
entries upon and inspections of the Mortgaged Property (including environmental
inspections and tests) during normal business hours, or at any other reasonable
drne, upon reasonable notice to Borrower if the inspection is to include occupied
residential units (which notice need not be in writing). Notice to Borrower shall
not Leequired in the case of an emergency. as determined in Lender’s discretion,
or whenan Event of Default has occurred and is continuing.

If Lender deternines that Mold has developed as a result of a water intrusion
cvent or leak, Lendel, at Lender’s discretion, may require that a professional
inspector inspect the Viprigaged Property as frequently as Lender determines is
necessary until any issue with Mold and its cause(s) are resolved to Lender’s
satisfaction. Such inspection shall be limited to a visual and olfactory inspection
of the area that has experi¢nced the Mold, water intrusion event or leak.
Borrower shall be responsible for/thz cost of such professional inspection and any
remediation deemed to be necessaryas a result of the professional inspection.
After any issue with Mold, water intrusion or leaks is remedicd to Lenders
satisfaction, Lender shall not require & professional inspection any more
frequently than once every three years unless Lender is otherwise aware of Mold
as a result of a subsequent water intrusion event oreak.

It Lender or Loan Servicer delermines not to conduct a1 annual inspection
of the Mortgaged Property. and in lieu thereof Lénder requests a
certification, Borrower shall be prepared to provide and mus. actually
provide to Lender a factually correct certification each year that th¢ annual
inspection is waived to the following effect:

Borrower has not received any written complaint, notice,
letter or other written communication from tenants,
management agent or governmental authorities regarding
mold, fungus, microbial contamination or pathogenic
organisms (“Mold”) or any activity, condition, event or
omission that causes or facilitates the growth of Mold on or
in any part of the Mortgaged Property or if Borrower has
received any such written complaint, notice, letter or other

e L
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written communication that Borrower has investigated and
determined that no Mold activity, condition or event exists
or alternatively has fully and properly remediated such
activity, condition, event or omission in compliance with
the Moisture Management Plan for the Mortgaged
Property.

[f Borrower is unwilling or unable to provide such certification, Lender may
require a professional inspection of the Mortgaged Property at Borrower’s
expense.

14. BUGES AND RECORDS; FINANCIAL REPORTING.

(a)

(b)

(c)

Borrower shall keep and maintain at all times at the Mortgaged Property or the
management agent’s office, and upon [Lender’s request shall make available at the
Mortgaged Property (or, at Borrower’s option, at the management agent’s office),
complete” and-.accurate books of account and records (including copies of
supporting bitls énd invoices) adequate to reflect correctly the operation of the
Mortgaged Property,)and copies of all written contracts, Leases, and other
instruments which aifect the Mortgaged Property. The books, records, contracts,
Leases and other instruments shall be subject to examination and inspection by
Lender at any reasonable timne.

Within 120 days after the end ot sach fiscal year of Borrower, Borrower shall
furnish to Lender a statement of inchrie and expenses for Borrower’s operation of
the Mortgaged Property for that fiscalyzar, a statement of changes in financial
position of Borrower relating to the Morfzaged Property for that fiscal year and,
when requested by Lender, a balance sheet showing all assets and liabilities of
Borrower relating to the Mortgaged Property as0fthe end of that fiscal year. If
Borrower’s fiscal year is other than the calendar ye2i, Borrower must also submit
to Lender a year-end statement of income and expenses within 120 days after the
end of the calendar year.

Within 120 days after the end of each calendar year, and at any sther time. upon
Lender’s request, Borrower shall furnish to Lender each of (he following.
However, Lender shall not require any of the following more frequently than
quarterly except when there has been an Event of Default and such Event of
Default is continuing, in which case Lender may, upon written request fo
Borrower, require Borrower to furnish any of the following more frequently:

(i) a rent schedule for the Mortgaged Property showing the name of each
tenant, and for each tenant, the space occupied, the lease expiration date,
the rent payable for the current month, the date through which rent has
been paid, and any related information requested by Lender;
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(i)  an accounting of all security deposits held pursuant to all Leases,
including the name of the institution (if any)and the names and
identification numbers of the accounts (if any)in which such security
deposits are held and the name of the person to contact at such financial
institution, along with any authority or release necessary for Lender to
access information regarding such accounts; and

(i)  a statement that identifies all owners of any interest in Borrower and any
Controlling Entity and the interest held by each (unless Borrower or any
Controlling Entity is a publicly-traded entity in which case such statement
of ownership shall not be required), if Borrower or a Controlling Entity is
a corporation, all officers and directors of Borrower and the Controlling
Entity, and if Borrower or a Controlling Entity is a limited liability
eompany. all managers who are not members.

At any tune upon Lender’s request, Borrower shall furnish to Lender each of the
following. “Hotvever, Lender shall not require any of the following more
frequently than quarterly except when there has been an Event of Default and
such Event of Defaultis continuing, in which case Lender may require Borrower
to furnish any of the fol'ov-ing more frequently:

{1) a balance sheel, a statement of income and expenses for Borrower and a
statement of changes 1n/tinancial position of Borrower for Borrower’s
most recent fiscal year,

(i} a quarterly or year-to-date incomie and expense statement for (he
Mortgaged Property; and

(i) a monthly property management report-fsr.ithe Mortgaged Property,
showing the number of inquiries made and rantal applications received
from tenants or prospective tenants and deposits teceived from tenants and
any other information requested by Lender.

Upon Lender’s request at any time when an Event of Default has ¢ccurred and is
continuing, Borrower shall furnish to Lender monthly income and expense
statements and rent schedules for the Mortgaged Property.

An individual having authority to bind Borrower shall certify each of the
statements, schedules and reports required by Sections 14(b) through 14(e) to be
complete and accurate. Each of the statements, schedules and reports required by
Sections 14(b) through 14(e) shall be in such form and contain such detail as
Lender may reasonably require. Lender also may require that any of the
statements, schedules or reports listed in Section 14(b) and 14(c)(i) and (ii) be
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audited at Borrower's expense by independent certified public accountants
acceptable to Lender, at any time when an Event of Default has occurred and is
continuing or at any time that Lender, in its reasonable judgment, determines that
audited financial statements are required for an accurate assessment of the
financial condition of Borrower or of the Mortgaged Property.

If Borrower fails to provide in a timely manner the statements, schedules and
reports required by Sections 14(b) through (e), Lender shall give Borrower Notice
specifying the statements, schedules and reports required by Section 14(b)
through (e) that Borrower has failed to provide. If Borrower has not provided the
required statements, schedules and reports within 10 Business Days following
such Notice, then Lender shall have the right to have Borrower’s books and
repords audited, at Borrower’s expense, by independent certified public
azcountants selected by Lender in order to obtain such statements, schedules and
reports, and all related costs and expenses of Lender shall become immediately
duc and payable and shall become an additional part of the Indebtedness as
providedin Seetion 12. Notice to Borrower shall not be required in the case of an
emergency, asaeermined in Lender’s discretion, or when an Event of Default has
occurred and is continiing.

If'an Event of Default hag eccurred and is continuing, Borrower shall deliver to
Lender upon written deniznd all books and records relating to the Mortgaged

Property or its operation,

Borrower authorizes Lender to obtaln. credit report on Borrower at any time.

TAXES; OPERATING EXPENSES.

()

(b)

Subject to the provisions of Section 15(c) and S<etion 15(d), Borrower shall pay,
or cause to be paid, all Taxes when due and betore the addition of any interest,
fine, penalty or cost for nonpayment.

Subject to the provisions of Section 15(c), Borrower shall (i) pay the expenses of
operating, managing, maintaining and repairing the Moitgaged Property
(including utilities, repairs and replacements) before the last date upon which each
such payment may be made without any penalty or interest charge being added,
and (i1) pay insurance premiums at least 30 days prior to the expiration date of
each policy of insurance, unless applicable law specifies some lesser period.

If Lender is collecting Imposition Deposits, to the extent that Lender holds
sufficient Imposition Deposits for the purpose of paying a specific Imposition,
then Borrower shall not be obligated to pay such Imposition, so long as no Event
of Default exists and Borrower has timely delivered to Lender any bills or
premium notices that it has received. If an Event of Default exists, Lender may
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exercise any rights Lender may have with respect to Imposition Deposits without
regard to whether Impositions are then due and payable. Lender shall have no
liability to Borrower for failing to pay any Impositions to the extent that (1) any
Event of Default has occurred and is continuing, (ii) insufficient Imposition
Deposits are held by Lender at the time an Imposition becomes due and payable
or (ii1) Borrower has failed to provide Lender with bills and premium notices as
provided above,

(d)  Borrower, at its own expense, may conlest by appropriate legal proceedings,
conducted diligently and in good faith, the amount or validity of any Imposition
other than insurance premiums, if (i) Borrower notifies Lender of the
commencement or expected commencement of such proceedings, (ii) the
Mbrtgaged Property is not in danger of being sold or forfeited, (iii) if Borrower
hss ot already paid the Imposition, Borrower deposits with Lender reserves
sufficient. to pay the contested Imposition, if requested by Lender, and
(iv) Borrovier [urnishes whatever additional security s required in the
proceediugs or-is reasonably requested by Lender.

(¢)  Borrower shall promptly deliver to Lender a copy of all notices of, and invoices
tor, Impositions, ard AT, Borrower pays any Imposition directly. Borrower shall
furnish to Lender, on or/before the date this Instrument requires such Impositions
to be paid. receipts evidencing that such payments were made.

LIENS; ENCUMBRANCES. Borrower acknowledges that, to the extent provided in
Section 21, the grant, creation or existence Of any mortgage, deed of trust, deed to secure
debt. security interest or other lien or encumbrazics (a “Lien™) on the Mortgaged Property
(other than the lien of this Instrument) or on cetdin ownership interests in Borrower,
whether voluntary, involuntary or by operation of lav’, arid whether or not such Lien has
priority over the lien of this Instrument, is a “Transfer” <which constitutes an Event of
Default and subjects Borrower to personal liability under ttie iNote.

PRESERVATION, MANAGEMENT AND MAINTENANCE OF
MORTGAGED PROPERTY.

(a) Borrower shall not commit waste or permit impairment or detefidration of the
Mortgaged Property.

(b)  Borrower shall not abandon the Mortgaged Property.

{¢)  Borrower shall restore or repair promptly, in a good and workmanlike manner,
any damaged part of the Mortgaged Property to the equivalent of its original
condition, or such other condition as Lender may approve In writing, whether or
not isurance proceeds or condemnation awards are available to cover any costs
of such restoration or repair; however, Borrower shall not be obligated to perform
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such restoration or repair if (i) no Event of Default has occurred and is continuing,
and (ii) Lender has elected to apply any available insurance proceeds and/or
condemnation awards to the payment of Indebtedness pursuant to
Section 19(h)(i1), (ii), (iv) or (v), or pursuant to Section 20,

Borrower shall keep the Mortgaged Property in good repair, including the
replacement of Personalty and Fixtures with items of equal or better function and
quality.

Borrower shall provide for professional management of the Mortgaged Property
by a residential rental property manager satisfactory to Lender at all times under a
contract approved by Lender in writing, which contract must be terminable upon
not more than 30 days notice without the necessity of establishing cause and
withbut payment of a penalty or termination fee by Borrower or its successors.

Borrower shall give Notice to Lender ol and, unless otherwise directed in writing
by Lender, shall appear in and defend any action or proceeding purporting to
affect the Mergiged Property, Lender’s sccurity or Lender’s rights under this
Instrument. Borrewer shall not (and shall not permit any tenant or other person
to} remove, demolish or alter the Mortgaged Property or any part of the
Mortgaged Property, iciuding any removal, demolition or alteration occurring in
connection with a rehabikitition of all or part of the Mortgaged Property, except
(1) in connection with the replaceraent of tangible Personalty. (ii) if Borrower is a
cooperative housing corporation” or association, to the extent permitted with
respect 1o individual dwelling urate’ under the form of proprietary lease or
occupancy agrecment and (i) repairs’ und replacements in connection with
making an individual unit ready for a new »>ccupant.

Unless otherwise waived by Lender in writing, -Borrower must have or must
cstablish and must adhere to the MMP. If the BoriGwer is required to have an
MMP, the Borrower must keep all MMP documentdtion at the Mortgaged
Property or at the management agent’s office and availdble for the Lender or the
Loan Servicer to review during any annual assessment or o'her inspection of the
Mortgaged Property that is required by Lender,

If Borrower is a housing cooperative corporation or association,” until the
Indebtedness is paid in full Borrower shall not reduce the maintenance fees,
charges or assessments pavable by shareholders or residents under proprietary
leases or occupancy agreements below a level which is sufficient to pay all
expenses of the Borrower, including, without limitation, all operating and other
expenses for the Mortgaged Property and all payments due pursuant to the terms
of the Note and any Loan Documents.

ENVIRONMENTAL HAZARDS,
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Exeept for matters described in Section 18(b), Borrower shall not cause or permit
any of the following:

(1) the presence, use, generation, release, treatment, processing, storage
(including storage in above ground and underground storage tanks),
handling, or disposal of any Hazardous Materials on or under the
Mortgaged Property or any other property of Borrower that is adjacent to
the Mortgaged Property;

(ii)  the transportation of any Hazardous Materials to, from, or across the
Mortgaged Property:

(1)) _any occurrence or condition on the Mortgaged Property or any other
property of Borrower that is adjacent to the Mortgaged Property, which
accarrence or condition is or may be in violation of Hazardous Materials
laws;

(iv)  any violatign of or noncompliance with the terms of any Environmental
Permit witl- respect to the Mortgaged Property or any property of
Borrower that is ad’acent to the Mortgaged Property; or

(v} any violation or noncompliance with the terms of any O&M Program as
defined in subsection (d).

The matters described in clauses (i)h=ough (v) above, except as otherwise
provided in Section 18(b), are referred /fa- collectively in this Section 18 as
“Prohibited Activities or Conditions.”

Prohibited Activities or Conditions shall not include tawful conditions permitted
by an O&M Program or the safe and lawful use and storage of quantities of
(1) pre-packaged supplies, cleaning materials and petroléwn products customarily
used in the operation and maintenance of comparable multifamily properties,
(i1) cleaning materials, personal grooming items and other it¢pis sold in pre-
packaged containers for consumer use and used by tenants and occupants of
residential dwelling units in the Mortgaged Property; and (iii) petrole (s products
used in the operation and maintenance of motor vehicles from time to time
located on the Mortgaged Property’s parking areas, so long as all of the foregoing
are used, stored, handled, transported and disposed of in compliance with
Hazardous Materials Laws.

Borrower shall take all commercially reasonable actions (including the inclusion
of appropriate provisions in any Leases executed after the date of this
Instrument) to prevent its employees, agents, and contractors, and all tenants and
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other occupants from causing or permitting any Prohibited Activities or
Conditions. Borrower shall not lease or allow the sublease or use of all or any
portion of the Mortgaged Property to any tenant or subtenant for nonresidential
use by any user that, in the ordinary course of its business, would cause or permit
any Prohibited Activity or Condition.

As required by Lender, Borrower shall also have established a written operations
and maintenance program with respect to certain Hazardous Materials. Each such
operations and maintenance program and any additional or revised operations and
maintenance programs established for the Mortgaged Property pursuant to this
Section 18 must be approved by Lender and shall be referred to herein as an
“O&M Program.” Borrower shall comply in a timely manner with, and cause all
¢taployees. agents, and contractors of Borrower and any other persons present on
tre Mortgaged Property to comply with each O&M Program. Borrower shall pay
all ¢hsts.of performance of Borrower’s obligations under any Q&M Program, and
Lender’s” gut-of-pocket costs incurred in connection with the monitoring and
review of each O&M Program and Borrower’s performance shall be paid by
Borrower upon/démand by Lender. Any such out-of-pocket costs of Lender that
Borrower fails t¢” pay promptly shall become an additional part of the
Indebtedness as provided in Section 12.

Borrower represents and wiirants to Lender that, except as previously disclosed
by Borrower to Lender in wiiting (which written disclosure may be in certain
environmental assessments and oiher written reports accepted by Lender in
connection with the funding of the !ndebtedness and dated prior to the date of this
Instrument):

(1) Borrower has not at any time engiged in, caused or permitted any
Prohibited Activities or Conditions on theMortgaged Property;

(i) to the best of Borrower’s knowledge after reasonanle and diligent inquiry,
no Prohibited Activities or Conditions exist & have existed on the
Mortgaged Property;

(i) the Mortgaged Property does not now contain any undefgfound storage
tanks, and, to the best of Borrower’s knowledge after reascuable and
diligent inquiry, the Mortgaged Property has not contained any
underground storage tanks in the past. If there is an underground storage
tank located on the Mortgaged Property that has been previously disclosed
by Borrower to Lender in writing, that tank complies with all requirements
of Hazardous Materials Laws;

(iv)  to the best of Borrower’s knowledge after reasonable and diligent inquiry,
Borrower has complied with all Hazardous Materials Laws, including all
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requirements for notitication regarding releases of Hazardous Materials.
Without limiting the generality of the foregoing, Borrower has obtained all
Environmental Permits required for the operation of the Mortgaged
Property in accordance with Hazardous Materials Laws now in effect and
all such Environmental Permits are in full force and effect;

to the best of Borrower’s knowledge after reasonable and diligent inquiry,
no event has occurred with respect to the Mortgaged Property that
constitutes, or with the passing of time or the giving of notice would
constitute, noncompliance with the terms of any Environmental Permit;

there are no actions, suits, claims or proceedings pending or, to the best of
Borrower’s knowledge after reasonable and diligent inquiry, threatened
that involve the Mortgaged Property and allege, arise out of, or relate to
any Prohibited Activity or Condition; and

Borrower has not received any written complaint, order, notice of
violatieri ot other communication from any Governmental Authority with
regard to a’r emissions, water discharges, noise emissions or Hazardous
Materials, ot aiy other environmental, health or safety matters affecting
the Mortgaged Property or any other property of Borrower that is adjacent
to the Mortgaged Picperty.

Borrower shall promptly notify Lender in writing upon the occurrence of any of
the following events:

(1i1)

Borrower’s discovery of any Prohibsted Activity or Condition;

Borrower’s receipt of or knowledge of any »wiitten complaint, order, notice
of violation or other communication from 4oy izhant, management agent,
Governmental Authority or other person with regard to present or future
alleged Prohibited Activities or Conditions, or any other environmental,
health or safety matters affecting the Mortgaged Pioperty or any other
property of Borrower that is adjacent to the Mortgaged Properiy; or

Borrower’s breach of any of its obligations under this Section iX:

Any such notice given by Borrower shall not relieve Borrower of, or result in a
waiver of, any obligation under this Instrument, the Note, or any other Loan
Document.

Borrower shall pay promptly the costs of any environmental inspections, tests or
audits, a purpose of which is to identify the extent or cause of or potential for a
Prohibited Activity or Condition (“Environmental Inspections™), required by
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Lender in connection with any foreclosure or deed in lieu of foreclosure, or as a
condition of Lender’s consent to any Transfer under Section 21, or required by
Lender following a reasonable determination by Lender that Prohibited Activities
or Conditions may exist. Any such costs incurred by Lender (including
Attorneys’ Fees and Costs and the costs of technical consultants whether incurred
in connection with any judicial or administrative process or otherwise) that
Borrower fails to pay promptly shall become an additional part of the
Indebtedness as provided in Section 12. As long as (i) no Event of Default has
occurred and is continuing, (ii) Borrower has actually paid for or reimbursed
Lender for all costs of any such Environmental Inspections performed or required
by Lender, and (iii) Lender is not prohibited by law, contract or otherwise from
doing so, Lender shall make available to Borrower, without representation of any
gud, copies of Environmental Inspections prepared by third parties and delivered
to/Lender.  Lender hereby reserves the right, and Borrower hereby expressly
authorizes Lender, to make available to any party, including any prospective
bidder al’ 4 foreclosure sale of the Mortgaged Property. the results of any
Environtiiental Inspections made by or for Lender with respect to the Mortgaged
Property. Borrorver consents to Lender notifying any party (either as part of a
notice of sale or otlierwise) of the results of any Environmental Inspections made
by or for Lender.~ Borrower acknowledges that Lender cannot control or
otherwise assure the trutnfnlness or accuracy of the results of any Environmental
Inspections and that the ‘r2iease of such results to prospective bidders at a
foreclosure sale of the Mortgaged Property may have a material and adverse
eftect upon the amount that a paity may bid at such sale. Borrower agrees that
Lender shall have no liability whatsozver as a result of delivering the results to
any third party of any Environmental fospections made by or for Lender, and
Botrower hereby rcleases and forever discharges Lender from any and all claims,
damages, or causes of action, arising out of, connected with or incidental to the
results of, the delivery of any of Environmente!-Inspections made by or for
Lender.

It any investigation, site monitoring, containment, cleati-up, restoration or other
remedial work (“Remedial Work™) is necessary to comply with any Hazardous
Materials Law or order of any Governmental Authority tha! kas or acquires
jurisdiction over the Mortgaged Property or the use, operation or iniptovement of
the Mortgaged Property, or is otherwise required by Lender as a conscquence of
any Prohibited Activity or Condition or to prevent the occurrence of a Prohibited
Activity or Condition, Borrower shall, by the earlier of (i) the applicable deadline
required by Hazardous Materials Law or (ii) 30 days after Notice from Lender
demanding such action, begin performing the Remedial Work, and thereafter
diligently prosecute it to completion, and shall in any event complete the work by
the time required by applicable Hazardous Materials Law. If Borrower fails to
begin on a timely basis or diligently prosecute any required Remedial Work,
Lender may, at its option, cause the Remedial Work to be completed, in which
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case Borrower shall reimburse Lender on demand for the cost of doing so. Any
reimbursement due from Borrower to Lender shall become part of the
Indebtedness as provided in Section 12.

Borrower shall comply with all Hazardous Materials Laws applicable to the
Mortgaged Property. Without limiting the generality of the previous sentence,
Borrower shall (1) obtain and maintain all Environmental Permits required by
Hazardous Materials Laws and comply with all conditions of such Environmental
Permits; (ii) cooperate with any inquiry by any Governmental Authority; and
(1i1) comply with any governmental or judicial order that arises from any alleged
Prohibited Activity or Condition.

Sorrower shall indemnify, hold harmless and defend (i) Lender, (i) any prior
owner or holder of the Note, (iii) the Loan Servicer, (iv) any prior Loan Servicer,
(v) theofficers, directors. shareholders, partners, employees and trustecs of any of
the toregoing, and (vi) the heirs, legal representatives, successors and assigns of
each of-tie foregoing (collectively, the “Indemnitees”) from and against all
proceedings, claits, damages, penalties and costs (whether initiated or sought by
Governmental Authiotities or private parties), including Attorneys’ Fees and Costs
and remediation cests,, whether incurred in connection with any judicial or
administrative process i ¢therwise, arising directly or indirectly from any of the
tollowing:

(i) any breach of any repicsentation or warranty of Borrower in this
Section 18:

(i) any failure by Borrower to perform any of its obligations under this
Section 18;

(i) the existence or alleged existence of any Probivited Activity or Condition;

(iv)  the presence or alleged presence of Hazardous Miierials on or under the
Mortgaged Property or in any of the Improvements or on or under any
property of Borrower that is adjacent to the Mortgaged Piogierty: and

(v)  the actual or alleged violation of any Hazardous Materials Law

Counsel selected by Borrower to defend Indemnitees shall be subject 1o the
approval of those Indemnitees. In any circumstances in which the indemnity
under this Section 18 applies, Lender may employ its own legal counsel and
consultants to prosecute, defend or negotiate any claim or legal or administrative
proceeding and Lender, with the prior written consent of Borrower {which shall
not be unreasonably withheld, delayed or conditioned) may settle or compromise
any action or legal or administrative proceeding. However, unless an Event of
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Detault has occurred and is continuing, or the interests of Borrower and Lender
are in conflict, as determined by Lender in its discretion, Lender shall permit
Borrower to undertake the actions referenced in this Section 18 in accordance
with this Section 18(k) and Section 18(1) so long as Lender approves such action,
which approval shall not be unreasonably withheld or delayed. Borrower shall
reimburse Lender upon demand for all costs and expenses incurred by Lender,
including all costs of settlements entered into in good faith, consultants’ fees and
Attorneys’ Fees and Costs.

Borrower shall not, without the prior written consent of those Indemnitees who
are named as parties to a claim or legal or administrative proceeding (a “Claim™),
settle or compromise the Claim if the settlement (i) results in the entry of any
juidlgment that does not include as an unconditional term the delivery by the
Clrmant or plaintiff to Lender of a written release of (hose Indemnitees,
satisiactory in form and substance to Lender; or (ii) may materially and adversely
affect Ledder, as determined by Lender in its discretion.

Borrower’s ¢hligaiion to indemnify the Indemnitees shall not be limited or

impaired by any of'the following, or by any failure of Borrower or any guarantor

to receive notice of or.consideration for any of the following:

(1) any amendment or4rodification of any Loan Document;

(i)  any extensions of time for/performance required by any Loan Document;

(iii)  any provision in any of the Loan4>ocuments limiting Lender’s recourse to
property securing the Indebtednest,~or limiting the personal liability of
Borrower or any other party for padyment of all or any part of the

Indebtedness;

(iv)  the accuracy or inaccuracy of any representations and warranties made by
Borrower under this Instrument or any other Loan Document;

(v)  the release of Borrower or any other person. by Lender or 0y operation of
law, from performance of any obligation under any Loan Do cuinent;

(vi)  the release or substitution in whole or in part of any security for the
Indebtedness; and

(vil)  Lender’s failure to properly perfect any lien or security interest given as
security for the Indebtedness.

Borrower shall, at its own cost and expense, do all of the following:

PAGE 31



(0)

1111945062 Page: 34 of 54

UNOFFICIAL COPY

(i) pay or satisfy any judgment or decree that may be entered against any
Indemnitee or Indemnitees in any legal or administrative proceeding
incident to any matters against which Indemnitees are entitled to be
indemnified under this Section 18;

(i) reimburse Indemnitees for any expenses paid or incurred in connection
with any matters against which Indemnitees are entitled to be indemnified
under this Section 18; and

(i)  reimburse Indemnitees for any and all expenses, including Attorneys’ Fees
and Costs, paid or incurred in connection with the enforcement by
Indemnitees of their rights under this Section 18, or in monitoring and
participating in any legal or administrative proceeding.

The ‘provistons of this Section 18 shall be in addition to any and all other
obligations and liabilities that Borrower may have under applicable law or under
other Loair Docoments, and each Indemnitee shall be entitled to indemnification
under this Section 18 without regard to whether Lender or that Indemnitee has
exercised any righis against the Mortgaged Property or any other security,
pursued any rights against any guarantor, or pursued any other rights available
under the Loan Docunedts or applicable law. If Borrower consists of more than
one person or entity, the cbiigation of those persons or entities to indemnify the
Indemnitees under this Sectiofi 1& shall be joint and several. The obligation of
Borrower 10 indemnify the Indeninitees under this Section 18 shall survive any
repayment or discharge of the Incebicdness. any foreclosure proceeding, any
foreclosure sale, any delivery of any dezdvin lieu of foreclosure, and any release
of record of the lien of this Instrument. Netwithstanding the foregoing, if Lender
has never been a mortgagee-in-possession ol or_held title to. the Mortgaged
Property, Borrower shall have no obligation to 1demnify the Indemnitees under
this Section 18 after the date of the release of record 41 the lien of this Instrument
by payment in full at the Maturity Date or by voluntary prénayment in full.

19, PROPERTY AND LIABILITY INSURANCE.

(a)

Borrower shall keep the Improvements insured at all times against $uch hazards as
Lender may from time to time require, which insurance shall includé¢ but not be
limited to coverage against loss by fire, windstorm and allied perils, general boiler
and machinery coverage, and business interruption including loss of rental value
insurance for the Mortgaged Property with extra expense insurance. If Lender so
requires, such insurance shall also include sinkhole insurance, mine subsidence
insurance, earthquake insurance, and, if the Mortgaged Property does not conform
to applicable zoning or land use laws, building ordinance or law coverage. In the
event any updated reports or other documentation are reasonably required by
Lender in order to determine whether such additional insurance is necessary or
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prudent, Borrower shall pay for all such documentation at its sole cost and
expense.  Borrower acknowledges and agrees that Lender’s insurance
requirements may change from time to time throughout the term of the
Indebtedness. If any of the Improvements is located in an area identified by the
Federal Emergency Management Agency (or any successor to that agency) as an
area having special flood hazards, Borrower shall insure such Improvements
against loss by flood. All insurance required pursuant to this Section 19(a) shall
be referred to as “Hazard Insurance.” All policies of Hazard Insurance must
include a non-contributing, non-reporting mortgagee clause in favor of, and in a
form approved by, Lender.

All premiums on insurance policies required under this Section 19 shall be paid in
thz manner provided in Section 7, unless Lender has designated in writing another
method of payment. All such policies shall also be in a form approved by Lender.
Bortower shall deliver to Lender a legible copy of each insurance policy (or
duplicate”¢riginal) and Borrower shall promptly deliver to Lender a copy of all
renewal and other notices received by Borrower with respect to the policies and
all receipts forpiid premiums. At least 5 days prior to the expiration date of any
insurance policy, Boriower shall deliver to Lender evidence acceptable to Lender
that the policy has teeirrenewed. If Borrower has not delivered a legible copy of
each renewal policy (or"a duplicate original) prior to the expiration date of any
insurance policy, Borrower shall deliver a legible copy of each renewal policy (or
a duplicate original) in a forri satisfactory to Lender within 120 days after the
expiration date of the original policy.

Borrower shall maintain at all timés cummercial general liability insurance,
workers” compensation insurance and suck-other lability, errors and omissions
and fidelity insurance coverages as Lender niay 'from time to time require. All
policies for general liability insurance must contdiina standard additional insured
provision, in favor of, and in a form approved by, Leudet.

All insurance policies and renewals of insurance pelicies. required by this
Section 19 shall be in such amounts and for such periods s Lender may from
time to time require, and shall be issued by insurance companies satisfactory to
Lender.

Borrower shall comply with all insurance requirements and shall not permit any
condition to exist on the Mortgaged Property that would invalidate any part of any
insurance coverage that this Instrument requires Borrower to maintain.

In the event of loss, Borrower shall give immediate written notice to the insurance
carrier and to Lender. Borrower hereby authorizes and appoints Lender as
attorney-in-fact for Borrower to make proof of loss, to adjust and compromise any
claims under policies of Hazard Insurance, to appear in and prosecute any action
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arising from such Hazard Insurance policies, to collect and receive the proceeds
of Hazard Insurance, and to deduct from such proceeds Lender’s expenses
incurred in the collection of such proceeds. This power of attorney 1s coupled
with an interest and therefore is irrevocable. However, nothing contained in this
Section 19 shall require Lender to incur any expense or take any action. Lender
may, at Lender’s option, (i) require a “repair or replacement” settlement, in which
casc the proceeds will be used to reimburse Borrower for the cost of restoring
and repairing the Mortgaged Property to the equivalent of its original condition or
to a condition approved by Lender (the “Restoration™), or (ii) require an “actual
cash value” scttlement in which case the proceeds may be applied to the payment
of the Indebtedness, whether or not then due. To the extent Lender determines to
require a repair or replacement settlement and apply insurance proceeds to
Restoration, Lender shall apply the proceeds in accordance with Lender’s then-
cratent policies relating to the restoration of casualty damage on similar
multaemily properties.

Notwithstanding any provision to the contrary in this Section 19, as long as no
Event of Defanit-or any event which, with the giving of Notice or the passage of
time, or both, would constitute an Event of Default, has occurred and is
continuing,

(1) in the event of a cayualty resulting in damage to the Mortgaged Property
which will cost $50,000 or less to repair. the Borrower shall have the sole
right to make proof of 1093, adjust and compromise the claim and collect
and receive any proceeds dizeetly without the approval or prior consent of
the Lender so long as the imsuaace proceeds are used solely for the
Restoration of the Mortgaged Propérty: and

(i)  in the event of a casualty resulting in dgamage to the Mortgaged Property
which will cost more than $50,000 but less 4tizn $108,000 to repair, the
Borrower is authorized to make proof of loss end adjust and compromise
the claim without the prior consent of Lender, and Lender shall hold the
applicable insurance proceeds to be used to reimbu‘se 3orrower for the
cost of Restoration of the Mortgaged Property and shail it apply such
proceeds to the payment of sums due under this Instrument’

Lender will have the right to exercise its option to apply insurance proceeds to the
payment of the Indebtedness only if Lender determines that at least one of the
following conditions is met:

(1) an Event of Default (or any event, which, with the giving of Notice or the
passage of tme, or both, would constitute an Event of Detault) has
occurred and is continuing;
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(i) Lender determines, in its discretion, that there will not be sufficient funds
from insurance proceeds, anticipated contributions of Borrower of its own
funds or other sources acceptable to Lender to complete the Restoration;

(i)  Lender determines, in its discretion, that the rental income from the
Mortgaged Property after completion of the Restoration will not be
sufficient to meet all operating costs and other expenses, Imposition
Deposits, deposits to reserves and loan repayment obligations relating to
the Mortgaged Property;

(iv)  Lender determines, in its discretion, that the Restoration will not be
completed at least one year before the Maturity Date (or six months before
the Maturity Date if Lender determines in its discretion that re-leasing of
the Mortgaged Property will be completed within such six-month period):
-

(v) Lender determines that the Restoration will not be completed within one
year aitzt e date of the loss or casualty.

[f the Mortgaged Property is sold at a foreclosure sale or Lender acquires title to
the Mortgaged Property, ‘Lender shall automatically succeed to all rights of
Borrower in and to any instrance policies and unearned insurance premiums and
in and to the proceeds resulting from any damage to the Mortgaged Property prior
to such sale or acquisition.

Unless Lender otherwise agrees in writicig, any application of any insurance
proceeds to the Indebtedness shall not exiziid or postpone the due date of any
monthly installments referred to in the Note, Section 7 of this Instrument or any
Collateral Agreement, or change the amount of suclinstaliments.

Borrower agrees to execute such further evidence of assignment of any insurance
proceeds as Lender may require.

CONDEMNATION.

(a)

Borrower shall promptly notify Lender in writing of any action or proceeding or
notice relating to any proposed or actual condemnation or other taking, or
conveyance in lieu thereof, of all or any part of the Mortgaged Property, whether
direct or indirect (a “Condemnation™). Borrower shall appear in and prosecute
or defend any action or proceeding relating to any Condemnation unless
otherwise directed by Lender in writing. Borrower authorizes and appoints
Lender as attorney-in-fact for Borrower to commence, appear in and prosecute, in
Lender’s or Borrower’s name, any action or proceeding relating to any
Condemnation and to settle or compromise any claim in connection with any
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Condemnation, after consultation with Borrower and consistent with
commercially reasonable standards of a prudent lender. This power of atlorney is
coupled with an interest and therefore is irrevocable. However, nothing contained
in this Section 20 shall require Lender to incur any expense or take any action.
Borrower hereby transfers and assigns to Lender all right, title and interest of
Borrower in and to any award or payment with respect to (1) any Condemnation,
or any conveyance m lieu of Condemnation, and (ii)any damage to the
Mortgaged Property caused by governmental action that does not result in a
Condemnation.

Lender may apply such awards or proceeds, after the deduction of Lender’s
expenses incurred in the collection of such amounts (including Attorneys’ Fees
and Costs) at Lender’s option, to the restoration or repair of the Mortgaged
Proparty or to the payment of the Indebtedness, with the balance, if any, to
Bortower,  Unless Lender otherwise agrees in writing, any application of any
awards o1 vroceeds to the Indebtedness shall not extend or postpone the due date
of any monthly installments referred to in the Note, Section 7 of this Instrument
or any Collaterat” Agreement, or change the amount of such installments.
Borrower agrees to'exzcute such further evidence of assi gnment of any awards or
proceeds as Lender may require.

21.  TRANSFERS OF THE MC#TGAGED PROPERTY OR INTERESTS IN
BORROWER. .

(a)

“Transfer” means

(i) a sale, assignment, transfer or. atifer disposition (whether voluntary,
involuntary or by operation of law);

(i)  the granting, creating or attachment of a iizh “encumbrance or security
interest (whether voluntary, involuntary or by operation of law);

(1)  the issuance or other creation of an ownership intersst.in.a legal entity,
mcluding a partnership interest, interest in a limited liabikir company or
corporate stock;

(iv)  the withdrawal, retirement, removal or mvoluntary resignation of a partner
in a partnership or a member or manager in a limited liability company; or

(v)  the merger, dissolution, liquidation, or consolidation of a legal entity or

the reconstitution of one type of legal entity into another type of legal
entity.
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For purposes of defining the term “Iransfer,” the term “partnership” shall mean a
general partnership, a limited partnership, a joint venture and a limited liability
partnership, and the term “partner” shall mean a general partner, a limited partner
and a joint venturer.

(b)  “Transfer” does not include

(i) a convevance of the Mortgaged Property at a judicial or non-judicial
foreclosure sale under this Instrument,

(ii)  the Mortgaged Property becoming part of a bankruptcy estate by operation
of law under the United States Bankruptcy Code, or

(174) - _a lien against the Mortgaged Property for local taxes and/or assessments
2ot then due and payable.

{c) The occusrence-of any of the following Transfers shall not constitute an Event of
Default under-ivs Instrument, notwithstanding any provision of Section 21(¢) to
the contrary:

(1) a Transfer to which Lender has consented;
(i) a Transfer that oceurs i1 accordance with Section 21(d);

(ii1)  the grant of a leasehold interestin an individual dwelling unit for a term of
two years or less not containing 2a.oolion to purchase;

(iv) a Transfer of obsolete or worn ou. Porsonalty or Fixtures that are
contemporaneously replaced by items oi-equal or better function and
quality, which are free of liens, encumbrances and security interests other
than those created by the Loan Documents or ¢ansented to by Lender;

(v)  the creation of a mechanic’s, materialman’s, or judgnent lien against the
Mortgaged Property which is released of record or otherwise remedied to
Lender's satisfaction within 60 days of the date of creation provided,
however, if Borrower is diligently prosecuting such release’ or other
remedy and advises Lender that such release or remedy cannot be
consummated with such 60-day period, Borrower will have an additional
period of time (not exceeding 120 days from the date of creation or such
carlier time as may be required by applicable law in which the lienor must
act to enforce the lien) within which to obtain such release of record or
consummate such other remedy;
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if Borrower is a housing cooperative corporation or association, the
Transfer of the shares in the housing cooperative or the assignment of f the
occupancy agreements or leases relating thereto by tenant sharcholders of
the housing cooperative or association to other tenant shareholders: and.

if a Controlling Entity is a publicly held real estate investment trust or a
fund, the public issuance of common stock, convertible debt, equity or
other similar securities (“Securities”) and the subsequent Transfer of such
Securities; provided that no Securities holder may acquire an ownership
percentage of 10% or more unless otherwise approved by Lender.

The occurrence of any of the following Transfers shall not constitute an Event of
Default under this Instrument, provided that Borrower has notified Lender in
wiiting within 30 days following the occurrence of any of the following, and such
Transicr-does not constitute an Event of Default under any other Section of this
Instrument:

(1)

(if)

(iii)

(iv)

(v)

a change 47 the Borrower’s name, provided that UCC financing statements
and/or amendments sufficient (o continue the perfection of Lender’s
security interesthave been properly filed and copies have been delivered
to Lender;

a change of the form of'the Borrower not involving a transfer of the
Borrower’s assets and not/resulting in any change in liability of any Initial
Owner, provided that UCT Ainancing statements and/or amendments
sutficient to continue the perfection of Lender’s security interest have
been properly filed and copies have been delivered to Lender;

the merger of the Borrower with another.¢xtity when the Borrower is the
surviving entity;

a Transfer that occurs by devise, descent, or by dperation of law upon the
death of a natural person;

the grant of an easement. if before the grant Lender detérnines that the
casement will not materiaily affect the operation or value of the
Mortgaged Property or Lender’s interest in the Mortgaged Property, and
Borrower pays to Lender, upon demand, all costs and expenses, including
Altorneys’ Fees and Costs, incurred by Lender in connection with
reviewing Borrower’s request.

The occurrence of any of the following Transfers shall constitute an Event of
Default under this Instrument:
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(1) a Transfer of all or any part of the Mortgaged Property or any interest in
the Mortgaged Property;

(i)  if Borrower is a limited partnership, a Transfer of (A)any general
partnership interest, or (B) limited partnership interests in Borrower that
would cause the Initial Owners of Borrower to own less than a Controlling
Interest of all limited partnership interests in Borrower;

(iii)  if Borrower is a general partnership or a joint venture, a Transfer of any
general partnership or joint venture interest in Borrower;

(iv)  if Borrower is a limited liability company, {A)a Transfer of any
membership interest in Borrower which would cause the Initial Owners to
own less than a Controlling Interest of all the membership interests in
dorrower, (B)a Transfer of any membership or other interest of a
marager in Borrower that results in a change of manager, or (C) a change
of'd nonmember manager;

(v) if Borrower 15, a corporation, (A)the Transfer of any voting stock in
Borrower whichi, would cause the Initial Owners to own less than a
Controlling Interngst of any class of voting stock in Borrower or (B) if the
outstanding votings:ock in Borrower is held by 100 or more shareholders,
one or more Translers by a single transferor within a 12-month period
aftecting an aggregate o1 10 % or more of that stock;

(vi)  if Borrower is a trust, (A) a Transter of any beneficial interest in Borrower
which would cause the Initial Uyvnmers to own less than a Controlling
[nterest of all the beneficial interests in Forrower, (B) the termination or
revocation of the trust, or (C) the removal, 2ppointment or substitution of a
trustee of Borrower:

(vii) 1f Borrower 1s a limited liability partnership,"tA) a Transfer of any
partnership interest in Borrower which would cause (the Initial Owners to
own less than a Controlling Interest of all partnershin. interests in
Borrower, or (B) a transfer of any partnership or otherinterest of a
managing partner in Borrower that results in a change of manage:; and

(viii) a Transter of any interest in a Controlling Entity which, if such
Controlling Entity were Borrower, would result in an Event of Default
under any of Sections 21(e)(1) through (vii) above.

Lender shall not be required to demonstrate any actual impairment of its security or any
increased risk of default in order to exercise any of its remedies with respect to an Event
of Default under this Section 21.
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EVENTS OF DEFAULT. The occurrence of any one or more of the following shall
constitute an Event of Default under this Instrument:

(a)

(b)

()
(d)

(h)

any failure by Borrower to pay or deposit when due any amount required by the
Note, this Instrument or any other Loan Document;

any failure by Borrower to maintain the insurance coverage required by
Section 19;

any failure by Borrower to comply with the provisions of Section 33:

iraud or material misrepresentation or material omission by Borrower, any of its
ofiicers, directors, trustees, general partners or managers or any guarantor in
conrieeiion with (i) the application for or creation of the Indebtedness, (ii) any
{inancial”statement, rent schedule, or other report or information provided to
Lender curing. the term of the Indebtedness, or (iii) any request for Lender’s
consent to any’ rioposed action, including a request for disbursement of funds
under any Collatergi A greement;

any failure by Borrower to)comply with the provisions of Section 20;
any Event of Default under Settion 21;

the commencement of a forfeiture attion or proceeding. whether civil or criminal.
which, in Lender’s reasonable judgmeri. could result in a forfeiture of the
Mortgaged Property or otherwise materiatiy impair the licn created by this
Instrument or Lender’s interest in the Mortgaged Property;

any failure by Borrower to perform any of its obiigations under this Instrument
(other than those specified in Sections 22(a) through(2))_as and when required,
which continues for a period of 30 days after Notice of such failure by Lender to
Borrower. However, if Borrower’s failure to perform its obligations as described
in this Section 22(h) is of the nature that it cannot be cured within the 30 day
grace period but reasonably could be cured within 90 days. then Boirower shall
have additional time as determined by Lender in its discretion, not o ¢xceed an
additional 60 days, in which to cure such default, provided that Borrower has
diligently commenced to cure such default during the 30-day grace period and
diligently pursues the cure of such default. However, no such Notice or grace
petiods shall apply in the case of any such failure which could, in Lender’s
Judgment, absent immediate exercise by Lender of a right or remedy under this
Instrument, result in harm to Lender, impairment of the Note or this Instrument or
any other security given under any other Loan Document;
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(1) any failure by Borrower to perform any of its obligations as and when required
under any Loan Document other than this Instrument which continues beyond the
applicable cure period, if any, specified in that Loan Document:

() any exercise by the holder of any other debt instrument secured by a mortgage,
deed of trust or deed to secure debt on the Mortgaged Property of a right to
declare all amounts due under that debt instrument immediately due and payable:

(k) any voluntary filing by Borrower for bankruptcy protection under the United
States Bankruptcy Code or any reorganization, receivership, insolvency
proceeding or other similar proceeding pursuant to any other federal or state law
affecting debtor and creditor rights to which Borrower voluntarily becomes
subject, or the commencement of any involuntary case against Borrower by any

reditor (other than Lender) of Borrower pursuant to the United States
Baniruptey Code or other federal or state law affecting debtor and creditor rights
which case is not dismissed or discharged within 90 days after filing; and

(D any represemaiecns and warranties by Borrower in this Instrument which is false
or misleading in any material respect.

23.  REMEDIES CUMULATIVE. JEach right and remedy provided in this Instrument is
distinct from all other rights of temedies under this Instrument or any other Loan
Document or afforded by applicabl¢ law, and each shall be cumulative and may be
exercised concurrently, independently, o siccessively, in any order.

24, FORBEARANCE.

(a) Lender may (but shall not be obligated to)agree with Borrower, from time to
time, and without giving notice to, or obtainieg<the consent of, or having any
effect upon the obligations of, any guarantor or oth<r #hird party obligor. to take
any of the following actions: extend the time for paynent of all or any part of the
Indebtedness; reduce the payments due under this Instiument. the Note, or any
other Loan Document; release anyone liable for the payment of any amounts
under this Instrument, the Note. or any other Loan Document; accént a renewal of
the Note; modify the terms and time of payment of the Indebtedness, ioin in any
extension or subordination agreement; release any Mortgaged Properiy; take or
release other or additional security; modify the rate of interest or period of
amortization of the Note or change the amount of the monthly installments
payable under the Note; and otherwise modify this Instrument, the Note, or any
other Loan Document.

(b)  Any forbearance by Lender in exercising any right or remedy under the Note, this
Instrument, or any other Loan Document or otherwise afforded by applicable law,
shall not be a waiver of or preclude the exercise of any other right or remedy, or
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the subsequent exercise of any right or remedy. The acceptance by Lender of
payment of all or any part of the Indebtedness after the due date of such payment,
or in an amount which is less than the required payment, shall not be a waiver of
Lender’s right to require prompt payment when due of all other payments on
account of the Indebtedness or to exercise any remedies for any failure to make
prompt payment. Enforcement by Lender of any security for the Indebtedness
shall not constitute an election by Lender of remedies so as to preclude the
exercise of any other right available to Lender. Lender’s receipt of any awards or
proceeds under Sections 19 and 20 shall not operate to cure or waive any Event of
Default.

LOAN CHARGES. If any applicable law limiting the amount of interest or other
charges~permitted to be collected from Borrower is interpreted so that any charge
provided [o1 in any Loan Document, whether considered separately or together with other
charges levied in connection with any other Loan Document, violates that law, and
Borrower is entitied to the benetit of that law, that charge is hereby reduced to the extent
necessary to eliminate that violation. The amounts, if any, previously paid to Lender in
excess of the permitied zounts shall be applied by Lender to reduce the principal of the
Indebtedness. For the puspuse of determining whether any applicable law limiting the
amount of interest or other eharges permitted to be collected from Borrower has been
violated, all Indebtedness whici ¢onstitutes interest, as well as all other charges levied in
connection with the Indebtedness—which constitute interest, shall be deemed to be
allocated and spread over the stated/term of the Note. Unless otherwise required by
applicable law, such allocation and spreading shall be effected in such a manner that the
rate of interest so computed is uniform throdghout the stated term of the Note,

WAIVER OF STATUTE OF LIMITATIONS/ -Borrower hereby waives the right to
assert any statute of limitations as a bar (o the enforccment of the lien of this Instrument
or to any action brought to enforce any Loan Document.

WAIVER OF MARSHALLING. Notwithstanding the exislence of any other security
interests in the Mortgaged Property held by Lender or by any wiher party, Lender shall
have the right to determine the order in which any or all of the Mor(gaged Property shall
be subjected to the remedies provided in this Instrument, the Notes 71y other Loan
Document or applicable law. Lender shall have the right to determine the srder in which
any or all portions of the Indebtedness are satistied from the proceeds realized upon the
exercise of such remedies. Borrower and any party who now or in the future acquires a
security interest in the Mortgaged Property and who has actual or constructive notice of
this Instrument waives any and all right to require the marshalling of assets or to require
that any of the Mortgaged Property be sold in the inverse order of alienation or that any
of the Mortgaged Property be sold in parcels or as an entirety in connection with the
exercise of any of the remedies permitted by applicable law or provided in this
Instrument.
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FURTHER ASSURANCES. Borrower shall execute, acknowledge, and deliver, at its
sole cost and expense, all further acts, deeds, conveyances, assignments, estoppel
certificates, financing statements or amendments, transfers and assurances as Lender may
require from time to time in order to better assure, grant, and convey to Lender the rights
intended to be granted, now or in the future, to Lender under this Instrument and the Loan
Documents.

ESTOPPEL CERTIFICATE. Within 10 days after a request from Lender, Borrower
shall deliver to Lender a written statement, signed and acknowledged by Bortrower,
certifying to Lender or any person designated by Lender, as of the date of such statement,
(1) that the Loan Documents are unmodified and in full force and effect (or, if there have
beenmodifications, that the Loan Documents are in full force and effect as modified and
settirig Aurth such modifications); (ii) the unpaid principal balance of the Note; (1i1) the
date to which interest under the Note has been paid; (iv) that Borrower is not in default in
paying the(iudebtedness or in performing or observing any of the covcnants or
agreements contained in this Instrument or any of the other Loan Documents (or, if the
Borrower is in dClault, describing such default in reasonable detail); {v) whether or not
there are then existingany setolls or defenses known to Borrower against the
enforcement of any right s temedy of Lender under the Loan Documents; and (vi) any
additional facts requested by londer.

GOVERNING LAW; CONSEN1T TO JURISDICTION AND VENUE.

(a)  This Instrument, and any Loan Daciiment which does not itself expressly identify
the Taw that 1s to apply to it. shall lie governed by the laws of the jurisdiction in
which the Land is located (the “Property Jurisdiction™).

(b)  Borrower agrees thal any controversy arising /inder or in relation to the Note, this
Instrument, or any other Loan Document mizy-be litigated in the Property
Jurisdiction. The state and federal courts and authioriiics with jurisdiction in the
Property Jurisdiction shall have jurisdiction over all ¢entioversies that shall arise
under or in relation to the Note, any security for the Indibtedness, or any other
Loan Document. Borrower irrevocably consents to service, Jurisdiction, and
venue of such courts for any such litigation and waives any oth¢r venue to which
it might be entitled by virtue of domicile, habitual residence or otherwise.
However, nothing in this Section 30 is intended to limit Lender’s righi to bring
any suit, action or proceeding relating to matters under this Instrument in any
court of any other jurisdiction.

NOTICE.

(a} All Notices, demands and other communications (“Notice”) under or concerning
this Instrument shall be in writing. Fach Notice shall be addressed to the intended
recipient at its address set forth in this Instrument, and shall be deemed given on
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the earliest to occur of (i) the date when the Notice is received by the addressce;
(i1) the first Business Day after the Notice is delivered to a recognized overnight
courier service, with arrangements made for payment of charges for next Business
Day delivery; or (iii) the third Business Day after the Notice is deposited in the
United States mail with postage prepaid, certified mail, return receipt requested.

(b)  Any party to this Instrument may change the address to which Notices intended
for it are to be directed by means of Notice given to the other party in accordance
with this Section 31. Each party agrees that it will not refuse or reject delivery of
any Notice given in accordance with this Section 31, that it will acknowledge, in
writing, the receipt of any Notice upon request by the other party and that any
Notice rejected or refused by it shall be deemed for purposes of this Section 31 to
‘tave been received by the rejecting party on the date so refused or rejected, as
conclusively established by the records of the U.S. Postal Service or the courier
service:

(c)  Any Notice under the Note and any other Loan Document that does not specify
how Notices ars 16 be given shall be given in accordance with this Section 31.

SALE OF NOTE; CHANGZE IN SERVICER; LOAN SERVICING. The Note or a
partial interest in the Note (iogsther with this Instrument and the other Loan
Documents) may be sold one or more times without prior Notice to Borrower. A sale
may result in a change of the Loan Servicer. There also may be one or more changes of
the Loan Servicer unrelated to a sale oi the Note. If there is a change of the Loan
Servicer. Borrower will be gjven Notice” of. the change. All actions regarding the
servicing of the loan evidenced by the Note; incinding the collection of payments, the
giving and receipt of Notice, inspections of the Mertgaged Property, inspections of books
and records, and the granting of consents and approvals, may be taken by the Loan
Servicer unless Borrower receives Notice (o the coptrary.  If Borrower receives
conflicting Notices regarding the identity of the Loan Servizeror any other subject, any
such Notice from Lender shall govern.

SINGLE ASSET BORROWER. Until the Indebtedness s paid i_full, Borrower
(a) shall not own any real or personal property other than the Mortgaged. Property and
personal property related to the operation and maintenance of the Mortgeged Property;
(b) shall not operate any business other than the management and operatton of the
Mortgaged Property; and (¢) shall not maintain its assets in a way difficult to segregate
and identify.

SUCCESSORS AND ASSIGNS BOUND. This Instrument shall bind, and the rights
granted by this Instrument shall inure to, the respective successors and assigns of Lender

and Borrower. However, a Transfer not permitted by Section 21 shall be an Event of
Detault.
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JOINT AND SEVERAL LIABILITY, If more than one person or entity signs this
Instrument as Borrower, the obligations of such persons and entities shall be joint and
several,

RELATIONSHIP OF PARTIES; NO THIRD PARTY BENEFICIARY.

(a)  The relationship between Lender and Borrower shall be solely that of creditor and
debtor, respectively, and nothing contained in this Instrument shall create any
other relationship between Lender and Borrower.

(b) ~._No creditor of any party to this Instrument and no other person shall be a third
party beneficiary of this Instrument or any other Loan Document. Without
dmiting  the generality of the preceding sentence, (i)any arrangement (a
“Nervicing Arrangement”) between the Lender and any loan Servicer for loss
sharing er interim advancement of funds shall constitute a contractual obligation
of such “ean Servicer that is independent of the obligation of Borrower for the
payment-or the Indebtedness, (ii) Borrower shall not be a third party beneficiary
of any Servicing Arrangement, and (iii) no payment by the Loan Servicer under
any Servicing Arraiigement will reduce the amount of the [ndebtedness.

SEVERABILITY; AMENDLFIENTS.  The invalidity or unenforceability of any
provision of this Instrument shali @iot affect the validity or enforceability of any other
provision, and all other provisions shall remain in full force and effect. This Instrument
contains the entire agreement among ((he parties as to the rights granted and the
obligations assumed in this Instrument. ¢ Phis Instrument may not be amended or
modified except by a writing signed by the paruyagainst whom enforcement is sought;
provided, however, that in the event of a Transfer-prohibited by or requiring Lender’s
approval under Section 21. any or some or all of the Modifications to Instrument set forth
in Exhibit B (if any) may be modified or rendered void.5y-Lender at Lender’s option by
Notice to Borrower and the transferee(s).

CONSTRUCTION. The captions and headings of the Sections'of this Instrument are for
convenience only and shall be disregarded in construing this Instruien.. Any reference
in this Instrument to an “Exhibit” or a “Section” shall, unless othicrwise explicitly
provided, be construed as referring, respectively, to an Exhibit attached to #ai¢ Instrument
or to a Section of this Instrument. All Exhibits attached to or referred 40 in this
Instrument are incorporated by reference into this Instrument. Any reference in this
Instrument to a statute or regulation shall be construed as referring to that statute or
regulation as amended from time to time. Use of the singular in this Agreement includes
the plural and use of the plural includes the singular. As used in this Instrument, the term
“including” means “including, but not limited to.”

DISCLOSURE OF INFORMATION. Lender may furnish information regarding
Borrower or the Mortgaged Property to third parties with an existing or prospective

PAGE 45




40.

41.

42.

1111945062 Page: 48 of 54

UNOFFICIAL COPY

interest in the servicing, enforcement, evaluation, performance, purchase or securitization
of the Indebtedness, including but not limited to trustees, master servicers, special
servicers, rating agencies, and organizations maintaining databases on the underwriting
and performance of multifamily mortgage loans, as well as governmental regulatory
agencies having regulatory authority over Lender. Borrower irrevocably waives any and
all rights it may have under applicable law to prohibit such disclosure, including but not
limited to any right ot privacy.

NO CHANGE IN FACTS OR CIRCUMSTANCES. Borrower warrants that (a) all
information in the application for the loan submitted to Lender (the “Loan
Application”) and in all financial statements, rent schedules, reports, certificates and
otier-documents submitted in connection with the Loan Application are complete and
accuiafe in all material respects; and (b) there has been no material adverse change in any
fact or circumstance that would make any such information incomplete or inaccurate.

SUBROGATICY. If, and to the extent that, the proceeds of the loan evidenced by the
Note, or subsequent advances under Section 12, are used to pay, satisfy or discharge a
Prior Lien, such loanjriceeds or advances shall be deemed to have been advanced by
Lender at Borrower’s requesi, and Lender shall automatically, and without further action
on its part, be subrogated s tie rights, including lien priority, of the owner or holder of
the obligation secured by the Friop Lien, whether or not the Prior Lien is released.

ADJUSTABLE RATE MORTGACGE - THIRD PARTY CAP AGREEMENT “CAP
COLLATERAL.”

(a) {f the Note provides for interest to acéruesat an adjustable or variable interest rate
(other than during the “Extension Period.” as defined in the Note, if applicable),
then the definition of “Mortgaged Property” shail include the “Cap Collateral.”
The *Cap Collateral” shall mean

(1) any interest rate cap agreement, interest rat¢/swap agreement, or other
interest rate-hedging contract or agreement oblained by Borrower as a
requirement of any Loan Document or as a condition of Lender’s making
the Loan {(a “Cap Agreement”);

(1)  any and all moneys (collectively, “Cap Payments™) payable pu‘suant to any
Cap Agreement by the interest rate cap provider or other counterparty to a
Cap Agreement or any guarantor of the obligations of any such cap provider
or counterparty (a “Cap Provider™);

(i) all rights of Borrower under any Cap Agreement and all rights of Borrower
to all Cap Payments, including contract rights and general intangibles,
whether existing now or arising after the date of this Instrument:
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(iv)  all rights, liens and security interests or guaranties granted by a Cap Provider
or any other person to secure or guaranty payment of any Cap Payment
whether existing now or granted after the date of this Instrument;

(v)  all documents, writings, books, files, records and other documents arising
from or relating to any of the foregoing, whether existing now or created
after the date of this Instrument; and

(vi)  all cash and non-cash proceeds and products of (ii) - (v) above.

As additional security for Borrower’s obligation under the Loan Documents,
Borrower hereby assigns and pledges to Lender all of Borrower’s right, title and
wferest in and to the Cap Collateral. Borrower has instructed and will instruct
ca<ny Cap Provider and any guarantor of a Cap Provider’s obligations to make Cap
Payrens directly to Lender or to Loan Servicer on behalf of Lender.

So long.257there is no Event of Default, Lender or Loan Servicer will remit to
Borrower each.Cap Payment received by Lender or Loan Servicer with respect to
any month for which Borrower has paid in full the menthly installment of
principal and interest-or interest only, as applicable, due under the Note.
Alternatively, at Lend<r’s option so long as there is no Fvent of Detault, Lender
may apply a Cap Payment.cceived by Lender or Loan Servicer with respect to any
month to the applicable month'y payment of accrued interest due under the Note if
Botrower has paid in full the remaining portion of such monthly payment of
principal and interest or interest only as-applicable,

Following an Event of Default, in addition t>-any other rights and remedics Lender
may have, Lender may retain any Cap Payments and apply them to the Indebtedness
in such order and amounts as Lender determines.~ Meither the existence of a Cap
Agreement nor anything in this Instrument shall reliéve Borrower of its primary
obligation to timely pay in full all amounts due under’the Note and otherwise due
on account of the Indebtedness.

If the Note does not provide for interest to accrue at an adjustable or variable
interest rate (other than during the Extension Period) then this Section 42 shall be

of no force or effect.

ACCELERATION; REMEDIES. At any time during the existence of an Event

of Default, Lender, at Lender’s option, may declare all of the Indebtedness to be immediately
duc and payable without further demand, and may foreclose this Instrument by judicial
proceeding and may invoke any other remedies permitted by Illinois law or provided in this
Instrument or in any other Loan Document. The Indebtedness shall include, Lender shall be
entitled to collect, and any decree which adjudicates the amount secured by this Instrument shall
include, all costs_and expenses incurred in pursuing such remedies, including attorneys’ fees,
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costs of documentary evidence, abstracts and title reports, any of which my be estimated to
reflect the costs and expenses to be incurred after the entry of such a decree.

44. RELEASE. Upon payment of the Indebtedness, Lender shall release this
Instrument. Borrower shall pay Lender’s reasonable costs incurred in releasing this Instrument.

45.  WAIVER OF HOMESTEAD AND REDEMPTION. Borrower releases and
waives all rights under the homestead and exemption laws of the State of Hlinois. Borrower
acknowledges that the Mortgaged Property does not include “agricultural real estate” or
“residential real estate” as those terms are defined in 735 1LCS 5/15-1201 and 5/15-1219.
Pursuant to 735 ILCS 5/15-1601(b), Borrower waives any and all rights of redemption from sale
under any oider of foreclosure of this Instrument, or other rights of redemption, which may run
to Borrower or-any other Owner of Redemption, as that term is defined in 735 ILCS 5/1 5-1212.
Borrower waives a'l rights of reinstatement under 735 ILCS 5/15-1602 to the fullest extent
permitted by Iilinois iavr.

46. MAXIMUM AMOUNT OF INDEBTEDNESS. Notwithstanding any provision
to the contrary in this Instrumieqt. the Note or any other Loan Document which permits any
additional sums to be advanced on or after the date of this Instrument, whether as additional
loans or for any payments authoiized by this Instrument. the total amount of the principal
component ot the Indebtedness shall io(at 2ny time exceed three hundred percent (300%) of the
original principal amount of the Note set frih on the first page of this Instrument,

47. ILLINOIS COLLATERAL PROTVECTION ACT. Unless Borrower provides
Lender with evidence of the insurance coverage required by this Instrument. Lender may
purchase insurance at Borrower's expense Lo protect Lender's interest in the Mortgaged Property.
This insurance may, but need not, protect Borrower's Asierests. The coverage that Lender
purchases may not pay any claim that Borrower may make or any claim that is made against
Borrower in connection with the Mortgaged Property. Borrever may cancel any insurance
purchased by Lender, but only after providing Lender with evidercs that Borrower has obtained
insurance as required by this Instrument. If Lender purchases insurance for the Mortgaged
Property, Borrower will be responsible for the costs of that insurance, inc.uding interest and any
other charges that Lender may impose in connection with the placement of suc't insurance, until
the effective date of the cancellation or expiration of such insurance. Without binitation of any
other provision of this Instrument, the cost of such insurance shall be added to the ‘cost of the
Indebtedness secured hereby. The cost of such insurance may be more than the cost ¢f insurance
Borrower may be able to obtain on its own.

48.  APPLICABILITY OF ILLINOIS MORTGAGFE FORECLOSURE LAW.
To ensure the maximum degree of flexibility of the Loan Documents under the Illinois Mortgage
Foreclosure Law, if any provision of this Instrument is inconsistent with any applicable provision
of the Tlinois Mortgage Foreclosure Law, 735 ILCS 5/ 15-101, et seq., as amended from time to
time (the "Act"), the provisions of the Act shall take precedence over the provisions of this
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Instrument, but the Act shall not invalidate or render unenforceable any other provision of this
Instrument that can be fairly construed in a manner consistent with the Act. Without in any way
limiting any of the Lender's rights, remedies, powers and authorities provided in this Instrument
or otherwise, and in addition to all of such rights, remedies, powers and authorities, Lender shall
also have all rights, remedies, powers and authorities permitted to the holder of a mortgage under
the Act. If any provision of this [nstrument shall grant to Lender any rights, remedies, powers or
authorities upon default of the Borrower which are more limited than what would be vested in
Lender under the Act in the absence of such provision, Lender shall have such rights, remedies,
powers and authorities that would be otherwise vested in it under the Act. Without limitation, all
expenses (including Attorneys' Fees and Costs) incurred by Lender to the extent reimbursable
under 735 ILCS 5/15-1510, 5/15-1512 or any other provision of the Act, whether incurred before
or after any-udgment of foreclosure, shall be added to the Indebtedness and included in the
judgment of toreelosure.

49.  WAIVER OF TRIAL BY JURY. BORROWER AND LENDER EACH (A)
COVENANTS AND ACREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT
TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR THE RELATIONSHIP
BETWEEN THE PARTIES S BORROWER AND LENDER THAT IS TRIABLE OF
RIGHT BY A JURY AND (By WAIVES ANY RIGHT TO TRIAL BY JURY WITH
RESPECT TO SUCH ISSUE TO-THE EXTENT THAT ANY SUCH RIGHT EXISTS
NOW OR IN THE FUTURE. THiS WAIVER OF RIGHT TO TRIAL BY JURY IS
SEPARATELY GIVEN BY EACH- "ARTY, KNOWINGLY AND VOLUNTARILY
WITH THE BENEFIT OF COMPETENT LLLGAL COUNSEL.

ATTACHED EXHIBITS. The following ©xhibits are attached to this Instrument:

X] Exhibit A Descriptiori ¢fthe Land (required).
|_|  Exhibit B Modifications to ipstrument
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IN WITNESS WHEREOQF, Borrower has signed and delivered this Instrument or has
caused this Instrument to be signed and delivered by its duly authorized representative.

THE GREATER CHICAGO REAL ESTATE
CLUB INC

@mm M/m//@

Name dason LHAPPE VL*
Title: 24 83 10NN T

S
7 Fes)

@ JOSE R, AGOSTO
MY COMMISSION # pp79g T
EXPIRES: June 05, 2012

\
(O INOLARY HMMA&.C&
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“EXHIBIT A”

LEGAL DESCRIPTION

LOT 24 (EXCEPT THE WEST 5 FEET THEREOQF) IN THE SUBDIVISION OF
BLOCK 12 IN JONES’ SUBDIVISION OF THE WEST HALF OF SECTION 29,
TOWNSHIP 38 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL,
MERIZ[AN, IN COOK COUNTY, ILLINOIS.
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EXHIBIT B
MODIFICATIONS TO INSTRUMENT

The following modifications arc made to the text of the Instrument that precedes this Exhibit:

>4
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