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HARTFORD, CONNECTICUT 06103
ATTENTION: JAMES P. MAHER, EsQ.

This space reserved for Recorder’s use only.

MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY AGREEMENT
AND FIXTURE FILTYG

THIS MORTGAGE, ASSIGNMENT OF LEASES 2ND RENTS, SECURITY
AGREEMENT AND FIXTURE FILING is made this 31%, day cf aagnst, 2011, by JANKO
ALCION SCHAUMBURG LLC, a Delaware limited liability compary (iereinafter referred to
as “Mortgagor”), whose address is c/o Janko Group, LLC, 1650 Lake Cook Road, Suite 130,
Deerfield, Tlinois, 60015, Attn: Gary Janko, for consideration received to its tu!l satisfaction
from U.S. BANK NATIONAL ASSOCIATION, a national banking association-{es hereinafter
defined) (hereinafter referred to as “Mortgagee”), whose address is One Post Ofire Square,
Boston, Massachusetts 02109, Attention: Real Estate Banking Group does give, gran:, bargain,
sell, assign and confirm unto Mortgagee, its successors and assigns, pursuant to this Merigage
forever, the following:

THE MORTGAGED PROPERTY

(A) The following described premises situated in the City of Schaumburg,
County of Cook, State of Illinois, to wit: The land described in detail in Schedule A (the
“L.and") which is attached hereto and incorporated herein and made a part of this document for

all purposes.
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(B) TOGETHER WITH (1) all the buildings, structures and improvements
of every nature whatsoever now or hereafter situated on the Land, and (2) all building materials,
supplies and other property stored at or delivered to the Land or any other location for
incorporation into any of the aforesaid buildings, structures and improvements, and (3) all
fixtures, machinery, appliances, equipment, furniture and personal property of every nature
whatsoever owned by Mortgagor and located in or on, or attached to, and used or intended to be
used in connection with or with the operation of, the Land, any such buildings, structures or
other improvements, or in connection with any construction being conducted or which may be
conducted thereon (including, but not limited to, any and all such appliances; furniture;
carpeting; Tloor coverings; draperies; window coverings; furnishings; fences; partitions;
generators; doors; windows; millwork; overhead doors; screens; storm windows and doors;
locks; hardware, shades; awnings; motors; engines; boilers; tanks; water heaters; pumps;
fumnaces; heat régisters; radiators; thermostats; plumbing; sinks; water closets; basins; faucets;
elevators; switchbcatds; cleaning, vacuum and sprinkler systems; fire extinguishing apparatus
and equipment; water (auks; lighting, heating, ventilating, air conditioning and air cooling
systems, facilities, uiits, apparatus and equipment; incinerating, communicating and
refrigerating equipment; water, s, telephone and electric supply fixtures, machinery, ducts,
piping, wiring, conduits, appurtenzuices and equipment; alarm and security systems; electronic
intercommunication system; maintenance and cleaning equipment and supplies; lumber,
insulation, structural steel, roofing, flucisg, concrete panels, cement, blocks, bricks, stone, paint,
nails, screws, and all other constructioni#=. building materials (including, but not limited to,
those acquired by Mortgagor and stored in war:iiouses with Mortgagee’s approval) and parking
lot lighting), and all extensions, additions, improvements, betterments, renewals, substitutions
and replacements to any of the foregoing, and all rizh, title and interest of Mortgagor in and fo
such personal property and fixtures, whether as owaey, chattel lessee or otherwise, it being
understood and agreed that all such personal property aor! fixtures are and at all times shall be
part and parcel of the real property encumbered hereby an< appropriated to the use thereof and,
whether or not affixed or annexed to such real property, to the: fullest extent permitted by law,
are and at all times shall be conclusively deemed to be fixtures, a-pzci of the real property and a
part of the security provided hereby (all of the property described ir/dris paragraph (B) being
hereinafter collectively called the “Improvements”; together with the Laud, the “Premises”).

(C) TOGETHER WITH all estate, right, title and interest of Mortgagor, of
whatever character, whether now owned or hereafter acquired, in and to (1) all suezis, roads and
public places, apen or praposed, in front of or adjoining the Land, and the land lyiiig; 1m the bed
of such streets, roads and public places, and (2) all other sidewalks, allcys, ways, passags:, vater
courses, strips and gores of land adjoining or used or intended to be used in connection with any
of the property described in paragraphs (A) and (B) hereof, or any part of such property.

(D) TOGETHER WITH all easements, rights-of-way and rights of use or
passage, public or private, and all estates, interests, benefits, powers, rights (including, without
limitation, any and all lateral support, drainage, slope, sewer, water, air, mineral, oil, gas and
subsurface rights), privileges, licenses, profits, royaities, tenements, hereditaments, reversions
and subreversions, remainders and subremainders and appurtenances whatsoever in any way
belonging, relating or appertaining to any of the property described in paragraphs (A), (B) and
(C) hereof, or any part of such property, or which hereafter shall in any way belong, relate or be
appurtenant thereto, whether now owned or hereafter acquired by Mortgagor.
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(E) TOGETHER WITH (1)any and all judgments, settlements, claims,
awards, insurance proceeds and other proceeds and compensation, and interest thereon
(collectively, "Compensation"), hereafter made or to be made or hereafter payable in connection
with any casualty or other damage to the property described in paragraphs (A), (B), (C) and (D)
hereof, any part of such property or any rights appurtenant thereto, or in connection with any
condemnation proceedings affecting such property or rights or any taking under power of
eminent domain (or any conveyance in lien of or under threat of any such taking) of such
property or rights, including, without limitation, any and ail Compensation for change of grade
of streets or any other injury to or decrease in the value of such property or rights, (2) any and all
proceeds ol any sales, assignments or other dispositions of such property or rights, (3) any and
all refunds of insurance premiums, taxes, assessments, water charges, sewer rents or other
impositions i1 respect of such property or rights, (4) all accounts receivable, contract rights,
general intangib’es, permits, licenses, approvals, actions and rights in action, including, without
limitation, all rights i insurance proceeds and uncarned or refunded insurance premiums arising
from or relating to (4) <0y such property or rights, and (b) all rights, benefits and privileges of
Mortgagor from time -+, time existing under or with respect to any and all contracts and
agreements for planning or ‘desiza of the Improvements, construction of the Improvements or
supply of materials in connecaon +with such construction (including but not limited to all soil
tests, reports, appraisals, feasibilivy smdies and engineering reports relating to the Land or the
Improvements), and (5) all proceeds, rieducts, replacements, additions, substitutions, renewals,
accessions, accretions and relictions of and *0 such property or rights.

(F) TOGETHER WITH all revts, royalties, issues, profits, revenues, income
and other benefits to which Mortgagor may ncw.or hereafter be entitled from the property
described in paragraphs (A), (B), (C), (D) and (E) huteof or any part of such property, to be
applied against the Indebtedness and other sums securid hercby, provided, however, that
permission is hereby given to Mortgagor, so long as no Evenx of Default (as hereinafter defined)
shall have occurred, to collect and use such rents, royaltics, isses, rofits, revenues, income and
other benefits as they become duc and payable, but not in advance thereof. The foregoing
assignment shall be fully operative without any further action on'the pert of either party, and
specifically Mortgagee shall be entitled, at its option upon the occurrence of‘an Event of Default,
to all such rents, royalties, issues, profits, revenues, income and other ben=iits whether or not
Mortgagee takes possession of such property. Upon the occurrence of an Eveat of Default, the
permission hereby given to Mortgagor to collect such rents, royalties, issues, piufiis -Tevenues,
income and other benefits shall terminate. Neither the exercise of any rights under this para-
graph by Mortgagee nor the application of any such rents, royalties, issues, profits, revcnues,
income or other benefits to the Indebtedness and other sums secured hereby, shall cure or waive
any Bvent of Default or notice of any Event of Default hereunder or invalidate any act done
pursuant hereto or to any such notice, but shall be cumulative of all other rights and remedies.

The foregoing provisions hereof shall constitute an absolute and present
assignment of the rents, royalties, issues, profits, revenues, income and other benefits of ot from
the property described in paragraphs (A), (B), (C), (D), (E) and (F) hereof, or any part of such
property, subject, howevet, to the conditional permission given to Mortgagor to collect and use
such rents, royalties, issues, profits, revenues, income and other benefits as hereinabove
provided; and the existence or exercise of such right of Mortgagor shall not operate to
subordinate this assignment to any subsequent assignment, in whole or in part, by Mortgagor,
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and any such subsequent assignment by Mortgagor shall be subject to the rights of Mortgagee
hereunder.

(&)} TOGETHER WITH all right, title and interest of Mortgagor in and to
any and all leases, subleases, occupancy, purchase and sale or similar agreements (collectively,
"leases") now or hereafter on or affecting the property described in paragraphs (A), (B), (C), and
(D) hereof, or any part of such property, together with all security therefor (including, without
limitation, any and all right, title and interest of Mortgagor in and to property of any tenant or
other party under any such lease, and all cash or security deposits, advance rentals and deposits
or payment: of a similar nature thereunder) and together with all moneys payable thereunder,
and all books and records which reflect payments made under the leases and all security therefor,
subject, howees, to the conditional permission hereinabove given to Mortgagor to collect the
rents, income ard other benefits arising under any such lease. Mortgagee shall have and is
hereby granted the tight, at any time and from time to time after the occurrence and during the
continuance of an Evesui of Default, to notify any lessee, sublessee, licensee, occupant or
purchaser of the rights of *{ortgagee as provided by this paragraph.

TOGETHER WITH any and all further or greater estate, right,
title, interest, claim and demand whutsoever of Mortgagor, whether now owned or hereafter
acquired, in or to any of the proper(y described in the foregoing paragraphs or any rights or
interests appurtenant thereto.

All of the property described ir; paragraphs (A), (B), (C), (D), (E), (F), (G) and
(H) above, and each item of property therein desciibed, is herein referred to as the "Mortgaged

Property."

TO HAVE AND TO HOLD the Mo tgaged Property, with the privileges
and appurtenances thereof, unto Mortgagee, its successots and assigns forever, to its and their
own proper use and behoof; the Mortgagor hereby RELEASING AND WAIVING all rights
under and by virtue of the homestead exemption laws of the State of llinois.

AND ALSO, Mortgagor, for itself and its successors and assigns, covenants with
and warrants to, Mortgagee, its successors and assigns, that at and until the ensealing of these
presents, Mortgagor is well seized of the Land, those Improvements constituing real property
and all other real property intended to be encumbered by this Mortgage as a goed iidsfeasible
estate in fee simple, that Mortgagor has good and absolute title to all other Mortgagcd rioperty,
that Mortgagor has good right to give, grant, bargain, sell, assign and confirm the Mcsigaged
Property in manner and form as is above written, and that the Mortgaged Property is free and
clear of all liens, encumbrances and exceptions to title whatsoever (except as set forth in
Schedule B attached hereto and made a part hereof, and such other matters of title which
constitute “Permitted Encumbrances” as such term is defined in the Loan Agreement (as
hereinafter defined) (hereinafter referred to as “Permitted Encumbrances™));

AND FURTHERMORE, Mortgagor does by these presents bind itself, its
administrators and its successors and assigns forever to WARRANT AND DEFEND the
Mortgaged Property to Mortgagee, its successors and assigns, against all claims and demands
whatsoever, except for the Permitted Encumbrances.



1125026025 Page: 6 of 38

UNOFFICIAL COPY

THE CONDITION OF THIS MORTGAGE IS SUCH that:

WHEREAS, Mortgagee has agreed to make to Mortgagor a loan in the original principal
amount of up to Six Million Nine Hundred Ninety Eight Thousand Fourteen and 00/100
Dollars ($6,998,014,00) (thc “Loan”), or so much thereof as may be advanced pursuant to the
terms of that certain Loan Agreement of even date herewith between Mortgagor and Mortgagee
(as the same may be amended, restated or supplemented from time to time, the “Loan
Agreement”); which Loan is evidenced by that certain Promissory Note of even date herewith in
the stated principal amount of $6,998,014.00 (as the same may be amended, restated or
supplemented from time to time, and together with any notes given in substitution or
replacemeni thereof, the “Note™), executed by Mortgagor in favor of Mortgagee, with interest at
a variable rate equal to the Loan Rate, as determined in accordance with the Loan Agreement,
both principal ard interest being payable as therein provided and maturing on August 31, 2014,
subject to being ex‘ended to August 31, 2015 and to August 31, 2016, pursuant to Section 1.10
of the Loan Agreemeut:

WHEREAS, capitalizel terms used and not otherwise defined herein shall have the
meanings ascribed to them in the Loan Agreement;

WHEREAS, this Mortgage s zranted to secure payment of the Loan, together with
interest thereon to be paid according to ¢he tzrms of the Loan Agreement and the Note, together
with all other sums recoverable by Morigagee under the terms of the Loan Documents (as
defined herein), including, without limitation, (nteiest, default interest, late charges, prepayment
premiums, attorney’s fees and any sums advanced by Mortgagee to protect or preserve the
Mortgaged Property, together with all existing and ‘atre liabilities of Mortgagor to Mortgagee
under the Loan Documents, together with all existing 4rd future liabilities of Mortgagor to
Mortgagee, if any, under any instrument, document or sgreement which now or hereafter
evidences a Bank-Provided Hedging Transaction (said indebtedntss and interest due under the
Note and all other sums due hereunder, under the Note and the ¢the: Loan Documents, or under
any Bank-Provided Hedging Transaction are herein being hereinafier enllectively referred to as
the “Indebtedness”).

WHEREAS, Mortgagor represents and warrants that it has full power aud authority to
execute and deliver the Loan Agreement, the Note, this Mortgage and all other documents and
instruments required of it by Mortgagee in connection with the making or giving 51 the Loan;
and '

AND WHEREAS, Mortgagor covenants and agrees with Mortgagee as follows:

| ARTICLE 1.
GENERAL COVENANTS AND WARRANTIES

1.1  Performance of Mortgagor’s Obligations. Mortgagor shall duly, punctually
and fully pay, do and perform all obligations and things on its part to be paid, done or performed
under the Note, under this Mortgage, under the Loan Agreement and under any other instrument
which refers to or secures the Note and, if applicable, under any instrument, document or
agreement which now or hereafter evidences a Bank-Provided Hedging Transaction. Mortgagor
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shall promptly pay to Mortgagee when due all Indebtedness for which the Mortgagor is liable.
Time is of the essence hereof.

12 Representations and Warranties by Mortgagor. Mortgagor represents and
warrants to Mortgagee, as follows:

(@)  Mortgagor is a limited liability company duly organized, validly existing
and in good standing under the laws of the State of Delaware, and qualified and authorized to do
business in all jurisdictions in which the conduct of its business and affairs requires it to be so
qualified.

()  Mortgagor has good, marketable and insurable fee simple title to the Land,
and good title to 4e rest of the Mortgaged Property, subject to no Lien, charge, mortgage, deed
of trust, restriction <t encumbrance, except Permitted Encumbrances. Mortgagor has good right
and lawful authority.io grant, bargain, sell, convey, warrant, assign and confirm the same as
provided herein. Mortgazci warrants and will defend the title to the Mortgaged Property against
all claims and demands whatsonver, except Permitted Encumbrances.

(¢)  There is nc prcvision in any indenture, contract or agreement, to which
Mortgagor is a party or by which it i3 bound, or any law, statute, ordinance, governmental rule,
regulation or restriction, or any order of any court or administrative agency, to which Mortgagor
is subject or by which Mortgagor is bodid, which prohibits the execution and delivery by
Mortgagor of this Mortgage, the Note, the J.oar, Agreement or any Loan Document, or the
performance or observance by Mortgagor of auy of the terms, covenants or conditions of this
Mortgage, the Note, the Loan Agreement or any otnei I.oan Document.

(d)  Mortgagor has all power, authority; permits, consents, authorizations and
licenses necessary to carry on its business, to renovate, &juip, svm and operate the Mortgaged
Property and to execute, deliver and perform its obligations under this Mortgage, the Note, the
Loan Agreement and the other Loan Documents; all consents necessary to authorize Mortgagor’s
execution, delivery and performance of Mortgage, the Note, the Loa: A.ureement and the other
Loan Documents have been duly adopted and are in full force and effect, ard this Mortgage, the
Note, the Loan Agreement and the other Loan Documents have beet-duly: executed and
delivered by Mortgagor.

(¢)  The Premises are neither agricultural property, property in-agricultural
use, nor the homestead of Mortgagor.

{i] To the extent that any franchises, licenses, permits, certificates,
authorizations, approvals or consents from any federal, state or local (domestic or foreign)
government, commission, bureau or agency are material to the present conduct of the business
and operations of Mortgagor or are required for the acquisition, ownership, operation or
maintenance by Mortgagor of properties it now owns, operates or maintains, including the
Mortgaged Property, or the present conduct of its businesses and operations, to Mortgagor’s
actual knowledge, such franchises, licenses, permits, certificates, authorizations, approvals and
consents have been validly granted, are in full force and effect and constitute valid and sufficient
authorization therefor.
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(g)  Except as specifically disclosed in that certain Phase I Environmental
Assessment, dated November 29, 2010, prepared by Partner Engineering and Science Inc., (a)
Mortgagor has received no actual notice of any Environmental Liability relating to the
Mortgaged Property which would individually or in the aggregate constitute a Material Adverse
Occurrence as to Mortgagor arising in connection with (i) any non-compliance or alleged non-
compliance with or violation of the requirements of any Environmental Law, or (ii) the Release
or threatened Release of any Hazardous Substance, or other substance into the environment; (b)
Mortgagor has no knowledge of any threatened or actual liability in connection with the Release
or threatened Release of any Hazardous Substance, or other substance into the environment
relating to-ihe Mortgaged Property which would individually or in the aggregate constitute a
Material AGverse Occurrence; (c) Mortgagor has received no actual notice of any federal or state
investigation &valuating whether any remedial action is needed to respond to a Release or
threatened Relese of any Hazardous Substances into the environment where such liability
individually or in i aggregate for all such liabilities would constitute a Material Adverse
Occurrence as to Mottsapor, or (d) to Mortgagor's knowledge, (i) the Premises have not ever
been used for a mine, s :andfill, a dump or other disposal facility, industrial or manufacturing
purposes, or 2 gasoline service station, (if) no underground storage tank is now located in the
Premises or has previously bevn located therein but has been removed therefrom, and (iii) the
Mortgaged Property is not listed in the United States Environmental Protection Agency’s
National Priorities List of Hazardous Waste Sites or any other list of Hazardous Substance sites
maintained by any federal, state or local gz vernmental agency. Mortgagor has received no actual
notice of any violation or alleged non-cor.plisnee of any Environmental Laws relating to the
Mortgaged Property where such violation wou.d constitute a Material Adverse Occurrence as to
Mortgagor.

1.3  Maintenance of Existence. Mortgagor ascees to maintain its existence as a
limited liability company under the laws of the State of Telaware, and its authorization to
transaction business in the State of Lllinois, and not to dissolve, liquidate, wind-up, consolidate or
merge during the term hereof, without the prior written consent ¢ Mortgagee.

14  Further Assurances; Securi eement.

(1)  Mortgagor will procure, do, execute, acknowledge aiud dcliver each and
every further act, deed, conveyance, transfer, document and assurance necessary. or proper for
the carrying out more effectively of the purpose of this Mortgage and, withou limiting the
foregoing, for granting, bargaining, selling, conveying, warranting, assigning and confirming
unto Mortgagee all of the Mortgaged Property, or property intended so to be, whetl.ei now
owned or hereafter acquired by Mortgagor, including, without limitation, the preparation,
execution and filing of any documents, such as financing statements and continuation statements,
deemed advisable by Mortgagee, acting in its reasonable discretion, for perfecting and
maintaining its lien on the Mortgaged Property.

(b)  This Mortgage shall further constitute and be deemed to be a Security
Agreement under the Uniform Commercial Code of the State of Illinois (the “Uniform
Commercial Code”), now in force and as hercafter amended, and Mortgagor hereby grants to
Mortgagee a present and continuing security interest in any property, fixtures, equipment, leases,
rents, issues, income, profits, personal property, instruments, general intangibles, accounts,
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contract rights and claims included within or related to the Mortgaged Property, and in all
deposits made pursuant to Section 1.10 hereof and all insurance policies and uneamed premiums
prepaid thereon, insurance proceeds, and awards, payments or consideration for the taking of the
Mortgaged Property, or any portion thereof, by condemnation or exercise of the power of
eminent domain, or from any sale in lieu or in anticipation thereof, assigned by Mortgagor to
Mortgagee hereunder, to the extent that a security interest may be granted therein under the terms
of the Uniform Commercial Code.

(c)  Mortgagor hereby irrevocably authorizes Mortgagee at any time and from
time to time to file in any filing office any initial financing statements and amendments thereto
that (a) indicate the collateral as the Mortgaged Property as defined in this Mortgage and (b)
contain any oflier information required by part 5 of Article 9 of the Uniform Commercial Code
of any such filirg »ffice for the sufficiency or filing office acceptance of any initial financing
statement or ameadnent, including whether Mortgagor is an orgamization, the type of
organization and any cijanizational identification number issued to Mortgagor. Mortgagor
agrees to provide any snzii information to Mortgagee promptly upon request. Mortgagor also
ratifies its authorization fo! Mertgagee to have filed in any filing office in any Uniform
Commercial Code jurisdictior. any-like initial financing statements or amendments thereto
relating to the lien and security iniarest created by this Mortgage if filed prior to the datc hereof.
Mortgagor shall pay to Mortgagee, frum time to time, within ten (10} Business Days after
demand, any and all costs and expenses.ixcurred by Mortgagee in connection with the filing of
any such initial financing statements ani amendments, including attorneys’ fees and all
disbursements. Such costs and expenses shall Lear interest at the Default Rate from the date due,
as set forth in the preceding sentence until the (atr. repaid by Mortgagor, and such costs and
expenses, together with such interest, shall be part of fc.obligations and shall be secured by this

Mortgage.

(d)  Mortgagor shall at any time and from /imq to time take such steps as
Mortgagee may reasonably request for Mortgagee to obtain “cuitrol” of any personal property
for which control is a permitted or required method to perfect, ot 't2 jnsure priority of, the
security interest in such personal property granted herein.

(6)  If Mortgagor shall at any time acquire a commercial tort iaim relating to
the Mortgaged Property, Mortgagor shall grant to Mortgagee a security interest thereis and in the
proceeds thereof,

1.5 Uniform Commercial Code Remedies. Mortgagee shall have all the iights,
remedies and recourses with respect to the personal property, fixtures, the Leases (as defined in
Section 1.16 hereof) and rents afforded to a “Secured Party” by the Uniform Commercial Code
in addition to, and not in limitation of, the other rights, remedies and recourses afforded by law,
equity and the Loan Documents.

1.6  Fixture Filing. This Mortgage shall also constitute a “fixture filing” for the
purposes of the aforesaid Article 9 of the Uniform Commercial Code. All or part of the
Mortgaged Property is or is to become fixtures.



1125026025 Page: 10 of 39

UNOFFICIAL COPY

1.7 Foreclosure of Security Interest. If an Event of Default shall occur and remain
outstanding, Mortgagee may elect, in addition fo exercising any and all other rights, remedies
and recourses set forth in Sectiom 3.2, to proceed in the manner set forth in the Uniform
Commercial Code, relating to the procedure to be followed when a security agreement covers

both real and personal property.

18  Defined Terms. Terms defined in the Uniform Commercial Code and not
otherwise defined in this Mortgage shall have the same meanings for purposes hereof as are set
forth in the Uniform Commercial Code. In the event that a term is used in Article 9 of the
Uniform Commercial Code and also in another Article of the Uniform Commercial Code, the
term used it Sections 1.4 through 1.7 is that used in Article 9 of the Uniform Commercial Code.
The term “corirol” as used herein has the meaning given in UCC §§ 9-104, 9-105, 9-106, 9-107,
as applicable,

1.9  Care an? Maintenance of Mortgaged Property; Leases. Mortgagor shall not
commit or permit intentiual, physical waste or deterioration upon the Mortgaged Property and

shall cause the Mortgaged Piorerty and every part thereof, including, but not limited to, parking
areas, Improvements and all irgress and egress easements, if any, to be continually maintained,
preserved and kept in safe and good repair, working order and condition (except as may be
required in connection with the redevelrpment of the Mortgaged Property in accordance with the
Loan Agreement). Mortgagor shall promptly and faithfully comply with, conform to and obey
all present and future Governmental Iequirements, including but not limited to all
Environmental Laws, where failure to so do might have a material adverse effect on Mortgagor;
provided, however, that Mortgagor shall have (he ability to contest any alleged failure to
conform to or comply with such Governmental Requireipents so long as such obligations shall be
contested by appropriate proceedings pursued in good fuitls and any penalties or other adverse
effect of its nonperformance shall be stayed or otherwise nut-in effect, or a cash escrow deposit
equal to all such contested payments and potential penalties ur o‘her charges shall have been
established with Mortgagee. Mortgagor will from time to time moke all necessary and proper
restorations, rebuildings, repairs, renewals, replacements, additions-apnd betterments to the
Mortgaged Property, whether required as the result of casualty or otheraise; and whether or not
insurance proceeds or condemnation proceeds exist, are made available or a1 sufficient therefor,
in a good and workmanlike manner, so that the existing use thereof shall be fu'ly preserved and
maintained, and so that all Governmental Requirements shall be complied with. -2Je:¢agor shall
give Mortgagee notice, promptly after obtaining actual knowledge thereof, of uny material
violation of any Governmental Requirements, or if any material damage or destructior. oecurs to
the Mortgaged Property. Except in accordance with the terms of the Loan Agrcement,
Mortgagor agrees not to (i) make any use of the Mortgaged Property, other than as 2 commercial
office project and appurtenances thereto; (i) demolish, remove, make additions to or alter the
Improvements or, without Mortgagor’s prior written consent, to seek, participate or acquiesce in
any change in zoning affecting the Mortgaged Property; (iii) remove from the Premises or
Jmprovements any of the Mortgaged Property, unless immediately replaced with like property of
at least equal value; or (iv) add any new Improvements or Mortgaged Property, unless all of such
replacements and additions shall be free of any vendor’s lien, title reservation or other security
interest prior hereto. All such replacements and additions shall be subject to the lien hereof and
the security interest created hereby, which shall be prior to all other liens or security interests
thereon and therein, excepting Permitted Encumbrances. Mortgagee or its agents may enter




1125026025 Page: 11 of 39

UNOFFICIAL COPY

upon the Mortgaged Property to inspect the same and for the purpose of protecting its security
and preserving its rights hereunder in accordance with the terms of the Loan Agreement, but
shall not be liable to any person, party or entity for failure to do so (unless expressly provided to
the contrary in the Loan Agreement). Except in accordance with the terms of the Loan
Agreement, Mortgagor covenants and agrees (i) not to commence construction of any new
buildings or Improvements upon the Premises, or any additions to existing Improvements,
without the prior written consent of Mortgagee; (ii) to promptly complete with due diligence any
buildings, Improvements and additions for which Mortgagee’s consent is obtained hereunder in
good and workmanlike manner, free and clear of all liens, charges and encumbrances, except the
lien herecl and Permitted Encumbrances; (iii) to keep and perform each and every term,
condition and-covenant of any and all Leases (hereinafter defined) upon the Mortgaged Property
or any portior thereof, to be kept and performed by Mortgagor, so as to keep the Leases at all
times in full forée und effect, and agrees not to anticipate or collect Rents (hereinafter defined)
more than one (1) incath in advance under any Lease without, in each instance, the prior written
consent of Mortgagee. Mortgagee shall not be liable to either Mortgagor or the tenants for the
performance of any of . terms, covenants and conditions of the Leases. Mortgagor shall not
seek, petition for, make, ‘couccat to or acquiesce in any change in the Governmental
Requirements relating to the Mortgaged Property, including, but not limited to, zoning and
building codes and ordinances, without Mortgagee’s prior written consent.

110 Impositions and Liens. () Mortgagor shall, at least ten (10) days before any
penalty or interest attaches thereto becausc of Aelinquency in payment, pay and discharge, or
cause to be paid and discharged, all taxes, assessments, sewer rents, water rates, levies and
governmental charges imposed upon or against tie Mortgaged Property or upon or against the
Note or the Indebtedness or upon or against the interes of Mortgagee in the Mortgaged Property
or in the Note or the Loan Agreement or the Indéhiadness (hereinafter referred to as
“Impositions”) and will thereafter deliver the paid receipt< iiierefor to Mortgagee within thirty
(30) days after payment of any such Imposition is due. In the event of any legislative enactment
or judicial decision after the date of this Mortgage, imposing upor Mortgagee the obligation to
pay any such Imposition, or deducting the lien of this Mortgage fron: thc value of the Mortgaged
Property for the purpose of taxation, or changing in any way the laws now in force for the
taxation of mortgages or debts secured thereby, or the manner, operation or 1acthod of collection
of any such Imposition, so as to affect the interests of Mortgagee, then, ard it such event,
Mortgagor shall bear and promptly pay the full amount of such Imposition or any svUstituted tax;
provided, however, that, if (1) for any reason payment thereof by Mortgagor would k¢ umlawful
or unenforceable, or if payment thereof by Mortgagor would constitute usury or would rerier the
Loan or the Indebtedness wholly or partially usurious under any of the terms or provisions of the
Note or of this Mortgage, or otherwise, Mortgagee may declare the whole sum secured by this
Mortgage, with interest thereon, to be immediately due and payable, and (2) notwithstanding
anything in this Section 1.10 to the contrary, Mortgagee shall not be entitled to receive any
amounts under this Section 1.10 that it would not have been entitled receive under the Loan
Agreement; for the avoidance of doubt, Mortgagor shall not be responsible for: (i) any Excluded
Taxes (as defined in the Loan Agreement), (ii) any taxes or assessments imposed as a result of an
assignment or grant of a participating interest, or (iii) any taxes or assessments with respect to
which Mortgagee has already received payment per the Loan Agreement. Mortgagor shall not
suffer to exist and shall promptly pay and discharge any mechanic’s, statutory or other lien or
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encumbrance on the Mortgaged Property or any part thereof (hereinafter referred to as “Liens”),
except for Permitted Encumbrances.

(b)  Notwithstanding the foregoing, Mortgagor shall not be in default
hereunder in respect to the payment of any Impositions or Liens which Mortgagor shall be
required by any provision hereof to pay, so long as Mortgagor shall first notify Mortgagee, in
writing, at least thirty (30) days prior to the due date thereof, if any, or otherwise at least ten (10)
days before commencement of any contest thereof, of its intention to contest the amount,
applicability and/or validity of such Imposition or Lien and shall thereafter, in good faith, in
compliance  with all applicable statutes, and in a commercially reasonable manner, diligently
contest tie same, and Mortgagor may postpone or defer payment of a portion of said Impositions
or Liens, if, Mai only if, permitted by statute, and if neither the Mortgaged Property, nor any
portion thereof, would, by reason of such postponement or deferment, be in danger of being
forfeited or lost; orcvided, however, that Mortgagor shall fumish to Mortgages, prior to
commencing any suca cuntest, cash or other security reasonably satisfactory to Mortgagee to
indemnify Mortgagee agzinst any loss or liability by reason of any such contest and to pay any
such Imposition or Lien, tcgether with interest and penalties thereon, if any, if such contest
should fail. Upon & final adjudication of any such contest, and, in any event, at least thirty (30)
days prior to the date on which the interest of Mortgagee in the Mortgaged Property would
otherwise forfeit by reason of the noapzvment of any such Imposition or Lien, Mortgagor shall
pay the amount thereof then due, incluging any penalties and interest thereon. Mortgagee may,
at its option, make such payment from the s:curity deposited by Mortgagor, if Mortgagor fails to
so pay the same.

(c) At Mortgagee’s written request, during the continuance of an Event of
Default, in order to further secure the payment of thesums and the performance of the
obligations secured hereby, Mortgagor shall pay to iMorigagee, monthly, in addition to,
concurrently with, and at the same time as cach monthly paynert of principal and/or interest
required hereunder, or under the Note, a sum equivalent to one-iweifth (1/12th) (or such greater
fraction as may be necessary to accumulate sufficient funds to make ury payment due less than
thirteen (13) months after the date thereof) of the amount estimatzi-by Mortgagee to be
sufficient to enable Mortgagee to pay, at least thirty (30) days before thsy become due, all
Impositions and the premiums upon all insurance required to be maintained by Mortgagor
hereunder. All such funds shall be held in the name of Mortgagee. No interest chail be payable
by Mortgagee upon the amounts so paid. Said payments shall not be, or be deemes f5 be, trust
funds, but may be commingled with the general fands of Mortgagee. Upon dempend by
Mortgagee, Mortgagor shall deliver and pay over to Mortgagee such additional sums-as are
required to make up any deficiency in the amount necessary to enable Mortgagee to fully pay
any of the items hereinabove mentioned. Any excess sums so paid shall be retained by
Mortgagee and shall be applied to pay said items, as and when they become due in the future,
unless all amounts secured hereby have been paid in full, in which case all excess sums so paid
shall be refunded to Mortgagor. At Mortgagor’s written request, Mortgagee shall use, or, at
Mortgagee’s option, permit Mortgagor to use, all sums paid by Mortgagor pursuant to this
paragraph to pay the items hereinabove mentioned prior to delinquency. Mortgagee shall not be
required to pay any such items in an amount in excess of the sums deposited or paid over by
Mortgagor to Mortgagee pursuant to this paragraph. In the event of an acceleration of the
Indebtedness, Mortgagee may apply against the Indebtedness, in such a manner as Mortgagee
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may determine, any funds of Mortgagor then held under this paragraph, in which funds
Mortgagor hereby grants to Mortgagee a security interest.

(d) In addition, upon request of Mortgagee (but in no event more frequently
than annually), or upon the occurrence of an Event of Default, Mortgagor shall provide to
Mortgagee a title report with respect to the Mortgaged Property. In the event any lien,
encumbrance or other matter objectionable to Mortgagee is disclosed by such title report,
Mortgagor, at its sole cost and expense, shall provide to Mortgagee an endorsement to the title
policy issued in connection with the Loan insuring that the lien of this Mortgage is and remains a
first priority lien on the Mortgaged Property, and Mortgagor shall bond over or otherwise have
removed any such lien or encombrance within thirty (30) days of the imposition thereof, in either
instance to {ne svtisfaction of Mortgagee.

.11 [nsvasace. (a) Mortgagor shall obtain, maintain and keep in full force and effect
during the term of the {4an, with all premiums paid thereon, all insurance required by Exhibit I
of the Loan Agreement a- spplicable to the Mortgaged Property.

(b) Mortgagrr will, if requested by Mortgagee in its discretion as a
commercially reasonable senior tecured lender, provide Mortgagee with evidence of the full
replacement cost of the Mortgaged Property in a form reasonably acceptable to Mortgagee.
Mortgagor shall promptly notify Mortgag:e-and the appropriate insurer in writing of any loss
covered by any of the above-mentioned typss of insurance,

(c)  All insurance provided foi i« this Section 1.11 shall be (i) effected under a
valid and enforceable policy or policies of insurance in form and substance reasonably approved
by Mortgagee, (ii) issued by insurers of recognized iegponsibility, which are licensed to do
business in the State of llinois and which are reasonably scceptable to Mortgagee and (iii)
satisfactory to Mortgagee in all other respects.

(d)  All hazard and casualty insurance policie; traintained by Mortgagor
pursuant to the foregoing provisions of this Section 1.1 shall comply win the Loan Agreement.
If this Mortgage is foreclosed, the purchaser at the foreclosure sale shall, afier the expiration of
any statutory period of redemption, become the sole and absolute ownet uf any and all such
policies, with the sole right to collect and retain all unearned premiums thercon. and, for this
purpose, Mortgagor hereby assigns and grants a security interest in said policies-arJ unearned
premiums to Mortgagee.

(¢) In the event of loss, Mortgagor shall immediately give written notice
thereof to Mortgagee, and Mortgagee is authorized and empowered (but not obligated or
required) to make proof of loss, to settle, adjust or compromise any claims for loss, damage or
destruction under, and to collect and receive all proceeds of, any policies of hazard and casualty
insurance maintained pursuant hereto. Mortgagor shall reimburse Mortgagee, on demand, for all
costs and expenses, including, but not limited to, court costs and reasonable attorneys’ fees,
incurred by Mortgagee in connection therewith, plus interest thereon from the date actually
incurred at the Default Rate specified in the Loan Agreement (hereinafter referred to as “Default
Rate”). All proceeds of such insurance are hereby absolutely and unconditionally assigned, and
shall be paid, to Mortgagee. Such proceeds shall, at Mortgagee’s option, be applied first to the
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payment of all costs and expenses incurred by Mortgagee in obtaining such proceeds, and
second, at Mortgagee's option, either to the reduction of the Indebtedness in such order as
Mortgagee may elect, whether then due and payable or not, or to the restoration or repair of the
Mortgaged Property, without affecting the lien of this Mortgage or the obligations of Mortgagor
hereunder. Interest upon the entire Indebtedness shall continue until any such proceeds are
received and applied to such Indebtedness by Mortgagee. Pending a decision as to the proper
use and application of any insurance proceeds, and during any such restoration or repair,
Mortgagor shall not be liable for interest on such proceeds (but, to avoid doubt, shall be liable for
interest on the Indebtedness as set forth above), and Mortgagee shall not be liable to pay any
interest or such proceeds. If Mortgagee elects to apply any such insurance proceeds to the
restoration or- repair of the Mortgaged Property, it shall not be liable for supervising such
restoration or (epair or for supervising the disbursement of such insurance proceeds therefor, but
such disbursem«nt shall proceed in accordance with the procedures generally followed by
Mortgagee in making construction loan advances. In such event, Mortgagor shall deposit with
Mortgagee, prior to cominzncing any such restoration or repair, the amount, if any, by which the
cost of such restoration-ur repair, as determined by Mortgagee, exceeds the amount of such
insurance proceeds, which aincari shall be disbursed to pay costs of such restoration and repair
prior to, and in the same manner 25, such insurance proceeds. Any surplus which may remain
after payment of all costs of restoration or repair may, at the option of Mortgagee, be applied to
reduction of the Indebtedness, in any 2:dcr which Mortgagee may determine, whether then due
and payable or not, or be paid to Mortgagor: as its interest may appear, the choice of application
to be solely at the discretion of Mortgagee. 'In ns-event shall Mortgagee be held responsible for
failure to pay for any insurance required herehy or for any loss or damage growing out of a
defect in any policy thereof or growing out of an feilure of any insurance company to pay for
any loss or damage insured against or for failure by Vfsstgagee to obtain such insurance or to
collect the proceeds thereof.

1.12 Utilities and Services. Mortgagor shall pay or ;ause to be paid promptly, when
due, all charges or fees for utilities or services, including, but not simited to, electricity, water,
gas, telephone, sanitary sewer, and trash and garbage removal, curplizd to the Mortgaged
Property, and, upon request of Mortgagee, shall furnish receipts or other customary evidence of
payment to Mortgagee showing such payment.

1.13 Books, Records and Financial Statements. Mortgagor covencsics snd agrees
with Mortgagee, as long as any amount secured hereby remains unpaid, at Mortgager’s sole cost
and expense, to:

(a)  atall times keep proper and accurate records and books of account relative
to the Mortgage Property and permit Mortgagee and its representatives to inspect such books and
records and to make copies thereof; in accordance with Section 3.6 of the Loan Agreement; and

(b) fumish to Mortgagee, the financial statements and tax returns and other
information required under Section 5.13 of the Loan Agreement.

1.14 Cure of Defaults by Mortgagee. If Mortgagor shall fail to observe, comply with
or perform any of the terms, covenants and conditions herein with respect to the procuring and
delivery of insurance, the payment of Impositions, ground rent or Liens, the keeping of the
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Mortgaged Property in repair, the furnishing of financial and operating statements, the
performance of Mortgagor’s obligations under any other term, covenant or condition contained
herein, in the Note, in the Loan Agreement or in any other Loan Document, Mortgagee may
itself, following reasonable notice to and cure periods for Mortgagor, observe, comply with or
perform the same, may make such advances to observe, comply with or perform the same as
Mortgagee shall deem appropriate, and may enter the Mortgaged Property for the purpose of
observing, complying with or performing any such term, covenant or condition. Mortgagee may
expend such sums, including reasonable attorneys’ fees (prior to trial, at trial and on appeal), to
sustain the lien of this Mortgage or its priority, or to protect or enforce, or to obtain the right to
enforce, it; rights, powers and remedies hereunder, including the payment of any prior liens,
ground rent, 2laims and encumbrances, other than Permitted Encumbrances which are not in
default, or to protect the Mortgaged Property, as it may deem desirable. Mortgagor agrees to
repay all sums s #lvanced or expended upon demand, with interest thereon at the Default Rate
from the date of «dvencement or expenditure, and all sums so advanced or expended, with
interest, shall be securex Fereby, but no such advance or expenditure shall be deemed to relieve
Mortgagor from any defuit hereunder. Mortgagee shall not be bound to inquire into the validity
of any Imposition or Lien whiz Mortgagor fails to pay as and when required hereby and which
Mortgagor does not contest in strictaccordance with the terms hereof.

1.15  Sale, Transfer or Encursbrance. If Mortgagor shall voluntarily, involuntarily or
by operation of law agree to, cause, suffcr 0 permit (a) any sale, transfer, lease or conveyance of
any interest of Mortgagor, legal or equitablz, ir-the Mortgaged Property; (b) any change in the
ownership of a controlling interest of the owne.ship interests of Mortgagor; or (¢) any mortgage,
pledge, encumbrance or lien to be outstanding agaisst the Mortgaged Property or any portion
thereof, or any security interest to exist therein (beyord any applicable cure period provided
herein, if any), except as created by this Mortgage and thc other documents which secure the
Note, and except Permitted Transfers and Permitted Encurzbrances, without, in each instance,
the prior written consent of Mortgagee, Mortgagee may, at its'election, declare the entire
Indebtedness for which the Mortgagor is liable to be immediatelydue and payable, without
notice to Mortgagor (which notice Mortgagor hereby cxpressly viad w), and upon such
declaration the entire Indebtedness for which the Mortgagor is liable sl ‘0e immedjately due
and payable, anything hereinabove or in the Note or the Loan Agreeinvut to the contrary
notwithstanding.

No transfer, conveyance, lease, sale or other disposition shall relievé Martgagor
from personal liability for its obligations hereunder or under the Note, whether or rat the
transferee assumes this Mortgage. Mortgagee may, without notice to Mortgagor, deal with any
successor owner of all or any portion of the Mortgaged Property in the same manner as with
Mortgagor, without in any way discharging the liability of Mortgagor hereunder or under the
Note.

1.16 Assignment of Leages and Rents. (a) As a source of future repayment of the
Indebtedness, Mortgagor hereby absolutely and presently assigns to Mortgagee all Rents and
hereby collaterally assigns to Mortgagee all of Mortgagor’s rights in and interest as landlord
under the Leases (subject to the appointment of Mortgagor as agent for Mortgagee and the
license granted to Mortgagor as set forth below); together with the immediate and continuing
right to collect and receive all of the Rents now due or which may become due or to which
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Mortgagor may now or shall hereafter (including the period of redemption, if any) become
entitled or may demand or claim, arising or issuing from or out of the Leases or from or out of
the Mortgaged Property or any part thereof. It is the intention hereby to establish a choate,
present, absolute transfer and assignment of the Rents now due to or which may become due to
Mortgagee and not merely the granting of a security interest,

(b)  Notwithstanding the foregoing, Mortgagee hereby (i) appoints Mortgagor
as the agent of Mortgagee to collect and receive all of the Rents and apply them as set forth
herein and (ii) grants to Mortgagor a license to carry out any and all of the terms and conditions
of the Leasos and to manage the Mortgaged Property, as hereinafter provided, such appointment
and license terminable at the sole election of Mortgagee upon the occurrence of an Event of
Default; provided, however that if the applicable Event of Default shall at any time be cured, and
no other Event of Default shall then be continuing, such appointment and license shall be
immediately reinstite:d without the execution of any further instrument or document or taking of
any further action.

()  Mortgagor hereby authorizes and directs the tenants under the Leases to
pay Rents to Mortgagee upca written demand by Mortgagee, without further consent of
Mortgagor, without any obligaticn tv determine whether a default has in fact occurred and
regardless of whether Mortgagee has taV.en possession of any portion of the Mortgaged Property,
and the tenants may rely upon any written statement delivered by Mortgagee to the tenants. Any
such payment to Mortgagee shall constitute payment to Mortgagor under the Leases.

(d)  Mortgagor irrevocably constitutes and appoints Mortgagee as its lawful
attorney, in its name and stead, to do all things whick Mortgagor might otherwise do with respect
to the Mortgaged Property and the Leases thereon, incivuing, without limitation, (i) leasing, in
the name of Mortgagor, the whole or any part of the Morg=ged Property which may become
vacant, (ii) employing agents therefor and paying such agents réasenable compensation for their
services; provided, however, that the Mortgagee’s powers hereiriabrve described shall be subject
to Mortgagor’s license to carry out any and all of the terms of the Leases and to manage and
operatc the Mortgaged Property as provided herein, (iii) collecting and vcciving all of the Rents
and applying them as set forth herein, and (iv) carrying out any and &l of the terms and
conditions of the Leases and managing the Mortgaged Property, as hereinafter provided.

(¢)  Nothing contained in the foregoing paragraph shall be construrd t0 impose
any obligation upon Mortgagee to exercise any power or right granted in this paragiaph or to
assume any liability under any Lease of any part of the Mortgaged Property and no liabiLity shall
attach to Mortgagee for failure or inability to collect any Rents under any such Lease. The
assignment contained in this Section shall become null and void upon the release of this

Mortgage.

(f)  As used herein: (i) “Lease” means each existing or future lease, sublease
(to the extent of Mortgagor’s rights thereunder) or other agreement under the terms of which any
person has or acquires any right to occupy or use the Mortgaged Property, or any part thereof, or
interest therein, and each existing or future guaranty of payment or performance thereunder, and
all extensions, renewals, modifications and replacements of each such lease, sublease, agreement
or guaranty; and (ii) “Rents” means all of the rents, reveaue, income, profits and proceeds
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derived and to be derived from the Mortgaged Property or arising from the use or enjoyment of
any portion thereof or from any Lease, including, but not limited to, liquidated damages
following default under any such Lease, all proceeds payable under any policy of insurance
covering loss of rents resulting from untenantability caused by damage to any part of the
Mortgaged Property, all of Mortgagor’s rights to recover monetary amounts from any tenant in
bankruptcy including, without Limitation, rights of recovery for use and occupancy and damage
claims arising out of Lease defavlts, including rejections, under any applicable law, together with
any sums of money that may now or at any time hereafter be or become due and payable to
Mortgagor by virtue of any and all royalties, overriding royalties, bonuses, delay rentals and any
other amovtit of any kind or character arising under any and all present and all future oil, gas,
mineral and ining leases covering the Mortgaged Property or any part thereof, and all proceeds
and other amsurts paid or owing to Mortgagor under or pursuant to any and all contracts and
bonds relating t+ th improvement, construction or renovation of the Mortgaged Property.

1.17 Additioraj. Advances. Without limiting any other provisions of this Mortgage,
this Mortgage shall aleo’secure additional loans and other future advances hereafter made by
Mortgagee to Mortgagor, or for the benefit of Mortgage but in no event shall the total
outstanding Indebtedness secuied hereby at any such time exceed (i) twice the amount of the
original principal indebtedness of the Note plus (ii) all accrued and unpaid interest. Each such
additional loan or future advance sha.l ke evidenced by a note or other evidence of indebtedness
and shall be automatically secured hereby without the necessity of the note or other evidence of
indebtedness identifying such additional loan <z future advance as part of the Indebtedness
secured by this Mortgage. Nothing herein coatained shall imply any obligation on the part of
Mortgagee to make any such additional loan(s) o1 fio:re advance(s) except as may be otherwise
set forth in the Loan Agreement.

1.18 Estoppel Certificate. At any time and ficin time to time, within ten (10)
business days after receipt from Mortgagee of a written reque:t therefor, Mortgagor shall
prepare, execute and deliver to Mortgagee, and/or any other rerty which Mortgagee may
designate, an estoppel certificate stating: (a) the amount of the unp»id principal balance and
accrued interest secured by this Mortgage on the date thereof; (b) the diic-upon which the last
payment secured by this Mortgage was made and the date the next paymeat secured by this
Mortgage is due; and (c) that the provisions of the Note, this Mortgage and th3 other Loan
Documents described in said request have not been amended or changed in acy “canner, that
there are no defaults or Events of Default then existing under the terms of the idate, this
Mortgage or the other Loan Documents described in said request, and that Mortgager tizs no
defenses, claims or offscts against full enforcement hereof and thereof according to the terms
hereof and thereof, or listing and describing any such amendments, changes, defaults, Events of
Default, defenses, claims or offsets which do exist.

1.19 Hazardous Substances. The provisions of Section 2 of that certain
Indemnification Agreement, of even date herewith, from Mortgagor and Guarantors in favor of
Mortgagee are incorporated herein, mutatis mutandis.

120 Indemnity, Mortgagor agrees to indemnify, protect, hold harmless and defend
Mortgagee from and against any and all losses, liabilities, suits, actions, obligations, fines,
damages, judgments, penalties, claims, causes of action, charges, costs and expenses (inchuding
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reasonable attorneys’ fees, disbursements and court costs prior to trial, at trial and on appeal)
which may be imposed on, actually incurred or paid by, or asserted against Mortgagee by reason
or on account of, or in connection with, (i) any willful misconduct of Mortgagor or any default or
Event of Default hereunder, (ii) any construction, reconstruction or alteration of the Mortgaged
Property in violation of the Loan Documents, (jii) any negligence of Mortgagor or any of its
agents, contractors, subcontractors, servants, directors, officers or employees, or (iv) any
accident, injury, death or damage to any person or property occurring in, on or about the
Mortgaged Property or any street, drive, sidewalk, curb or passageway adjacent thereto, except
to the extent that the same results directly from the gross negligence or willful misconduct of
Mortgages. Any amount payable to Mortgagee under this Section 1.20 shall be due and payable
upon demand therefor and receipt by Mortgagor of a statement from Mortgagee setting forth in
reasonable de’ai) the amount claimed and the basis therefor. Mortgagor’s obligations under this
Section 1.20 shzil Jurvive the repayment or any other satisfaction of the Note and shall not be
affected by the ableace or unavailability of insurance covering the same or by the failure or
refusal of any insurancs carrier to perform any obligation on its part under any such policy of
insurance. If any clairz, action or proceeding is made or brought against Mortgagee which is
subject to the indemnity set foif' in this Section 1.20, the terms of Section 9.2(b) of the Loan
Agreement, setting forth the proceduse for indemnification, shall govern.

121 Re-Appraisal of Mortoused Property. Mortgagee may obtain a reappraisal of
the Mortgaged Property or any part thorsof in accordance with Section 5.12 of the Loan

Agreement.

ARTICLE2.
TAKING OF PROPFRTY

2.1  Condemnation or Sale in Lieu Thereof. ‘Ir czse of a taking of or damage to all
or any part of the Mortgaged Property as a result of, or a sale thareof in lieu of or in anticipation
of, the exercise of the power of condemnation or eminent domaiz, ot the commencement of any
proceedings or negotiations which might result in such a taking, darage or sale, Mortgagor shall
promptly give Mortgagee written notice thereof, generally describing th# nature of such taking,
damage, sale, proceedings or negotiations and the nature and extent of the taling, damage or sale
which has resulted or might result therefrom, as the case may be, together with: a copy of each
and every document reasonably relating thereto received by Mortgagor, and Murtgagee shall
have the right to participate in such proceedings or negotiations. Should any of tns Mortgaged
Property be taken or damaged by exercise of the power of condemnation or eminent ¢orusin, or
be sold by private sale in lieu or in anticipation thereof, Mortgagor does hereby irre zocably
assign, set over and transfer to Mortgagee any award, payment or other consideration for the
property so taken, damaged or sold and any claim or cause of action therefor. Such award,
payment or consideration shall, at Mortgagee’s option, be applied first to the payment of all costs
and expenses incurred by Mortgagee in obtaining and preserving such award, payment or
consideration, and second, at Mortgagee’s option, either to the reduction of the Indebtedness by
application thereof to said indebtedness, in such order as Mortgagee may elect, whether then due
and payable or not, or to the restoration or repair of the Mortgaged Property, without affecting
the lien of this Mortgage or the obligations of Mortgagor hereunder, Mortgagee is authorized, at
its option, in the name of Mortgagor or in its own name, to compromise, settle, collect and
receive all awards, payments or consideration for the property so teken, damaged or sold.
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Mortgagor shall reimburse Mortgagee, on demand, for all costs and expenses, including, but not
limited to, court costs and reasonable attorneys’ fees, incurred by Mortgagee in connection
therewith, plus interest thereon from the date incurred at the Default Rate. Interest upon the
entire Indebtedness shall continue until any such award, payment or consideration is received
and applied by Mortgagee to said Indebtedness. Pending a decision as to the proper application
of said award, payment or consideration, and pending the completion of any such repairs or
restoration, Mortgagor shall not be liable to pay any interest on said award, payment or
consideration (but, to avoid doubt, shall be liable for interest on the Indebtedness as set forth
above), and Mortgagee shall not be liable to pay any interest on said award, payment or
consideration. Mortgagor will, make commercially reasonable efforts to, file and prosecute what
would, absep? this assignment, be its claims for any such award, payment or consideration and
will cause the same to be collected and paid over to Mortgagee. In the event Mortgagor fails to
50 act or is othe;wise in default hereunder, Mortgagee may, at its option, file and prosecute said
claims, and Mortgagur agrees to pay all costs and expenses reasonably and actually incurred by
Mortgagee in connectici therewith, on demand, which costs and expenses shall also be secured
hereby and shall bear iutcrest from the date paid at the Default Rate, but Mortgagee shall not be
liable to Mortgagor for any .ailuze by Mortgagee to collect or to exercise diligence in collecting
any such award, payment or corsideration. If Mortgagee elects to apply any such award,
payment or consideration to the restoration or repair of the Mortgaged Property, it shall not be
liable to supervise such restoration cr-ropair or to supervise the disbursement of such award,
payment or consideration therefor, but disur:~eement thereof shall proceed in accordance with the
procedures generally followed by Mortgagee in-making construction loan advances. In such
event, Mortgagor shall deposit with Mortgagee. prior to commencing any such restoration or
repair, the amount, if any, by which the cost of cush restoration or repair, as determined by
Morigagee, exceeds the amount of such award, paymeut sr consideration, which amount shall be
disbursed to pay costs of such restoration and repair prior o, and in the same manner as, such
award, payment or consideration. Any surplus which mey sémain after payment of all costs of
restoration or repair may, at the option of Mortgagee, te apnlied in reduction of the
Indebtedness, in any order which Mortgagee may determine, wheiker then due and payable or
not, or be paid to Mortgagor, as its interest may appear, the choice o{ upriication to be solely at
the discretion of Mortgagee. If any such taking or sale inciudes sny portion of the
Improvements, or more than ten percent (10%) by area of the Premiset, ‘or so much of the
Premises that the remainder thereof cannot be used in the same manner and to tlie sime extent as
prior to said taking without violating some applicable Governmental Requiremeit.or Private
Restriction, including, but not limited to, those relating to parking, Mortgagee may, 2 s option,
declare the principal of and all accrued interest on the Note and all sums advanced hercwider,
with interest, to be forthwith due and payable.

ARTICLE 3.
DEFAULT AND REMEDIES THEREFOR

3.1  Events of Default. Any of the following events shall constitute an Event of
Default under this Mortgage (cach and “Event of Default”).

(@) Mortgagor shall default in any payment of principal or interest due
according to the terms hereof or of the Note, and such default shall remain uncured for a period
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of five (5) days after the payment became due, provided, however, there is no cure period for
payments due on the Maturity Date;

()  Mortgagor shall default in the payment of fees or other amounts payable to
Mortgagee hereunder or under any other Loan Document other than as set forth in subsection (a)
above, and such default continues unremedied for a period of ten (10) days afier written notice
from Mortgagee to Mortgagor thereof;

(¢)  Mortgagor shall default in the performance or observance of any
agreement, ovenant or condition required to be performed or observed by Mortgagor under the
terms of <hie Mortgage or any other Loan Document, other than a default described elsewhere in
this Sectior 3.1, and such default continues unremedied for a period of thirty (30) days after
written notice £inin Mortgagee to Mortgagor thereof; provided, however, that if such default is
susceptible of cure Lu® cannot reasonably be cured within such 30-day period, and Mortgagor (or
Guarantor, if applicabie) shall have commenced to cure such default within such thirty (30) day
period, and thereafter dilizsutly and expeditiously proceeds to cure the same, such thirty (30) day
period shall be extended for)an additional period of time as is reasonably necessary for
Mortgagor (and Guarantors, if applicable) to cure such default, but, in any event, not to exceed
ninety (90) days;

(@)  Any representation or warranty made by Mortgagor in this Mortgage or by
Mortgagor or an Affiliate, or a Guarantor, 1f made in connection with the Loan, in any of the
other Loan Documents, or in any certificate or dociment furnished in connection with the Loan,
shall be untrue or incomplete in any material respe:t when made or deemed made or restated
hereunder; provided, that if such breach is reason:o)y susceptible of cure, then no Event of
Default shall exist so long as Mortgagor shall cause sach breach and adverse consequences to
Mortgagee to be cured within thirty (30) days after notice from Mortgagee; provided further that
if such breach or adverse consequences are susceptible of cure out cannot reasonably be cured
within such thirty (30) day period, and Mortgagor (or Guarantrr. if applicable) shall have
commenced to cure such breach or adverse consequences with.u such 30-day period, and
thereafter diligently and expeditiously proceeds to cure the same, sucl, thisty (30) day period
shall be extended for an additional period of time as is reasonably necessary ior Mortgagor (and
Guarantors, if applicable) to cure such breach or adverse consequences, but, in i1y event, not to
exceed ninety (90) days;

()  Mortgagor and/or Guarantor shall be in default under any term/ covenant
or condition of any of the Note or of any of the other Loan Documents to which Borrower or
Guarantor, as applicable, is a party, other than a default described elsewhere in this Section 3.1,
after the expiration of any notice or grace period, if any, provided therein

()  Anyjudgment is entered in any court against Mortgagor or Guarantor and
is not satisfied in full within sixty (60) days after all rights to appeal from the same have expired,
or any writ of execution or attachment or similar process is issued or levied against any part of
the Mortgaged Property or any interest therein.

(8  Any of Mortgagor or any Guarantor, shall commit an act of bankruptcy; or
shall apply for, consent to or permit the appointment of a receiver, custodian, trustee or liquidator
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for it or any of its property or assets; or shall generally fail to, or admit in writing its inability to,
pay its debts as they mature; or shall make a general assignment for the benefit of creditors or
shall be adjudicated bankrupt or insolvent; or shall take other similar action for the benefit or
protection of its creditors; or shall give notice to any governmental body of insolvency of
pending insolvency or suspension of operations; or shall file a voluntary petition in bankruptcy
or a petition or an answer seeking reorganization or an arrangement with creditors, or to take
advantage of any bankruptcy, reorganization, insolvency, readjustment of debt, rearrangement,
dissolution, liquidation or other similar debtor relief law or statute; or shall file an answer
admitting the material allegations of a petition filed against it in any proceeding under any such
law or statute; or shall be dissolved, liquidated, terminated or merged; or shall effect a plan or
other arrangement with creditors; or a trustes, receiver, liquidator or custodian shall be appointed
for it or for ariy of its property or assets and shall not be discharged within sixty (60) days after
the date of his sprointment; or a petition in involuntary bankruptcy or similar proceedings is
filed against it and (s w.ot dismissed within sixty (60) days after the date of its filing;

(h)  Thére shall occur an event which would constitute an “Event of Default”
(without duplication) under tae Lran Agreement.

32  Mortgagee's Powcr of Enforcement. After the occurrence of any Event of
Default, Mortgagee, at its option, mdy proceed by any appropriate action or proceeding to: (i)
enforce payment of the Indebtedness for which the Mortgagor is liable pursuant to the Loan
Documents, (ii) enforce performance of ary term of this Mortgage or any of the other Loan
Documents, (iii) enforce any other rights of Moitgagee with respect to the Indebtedness for
which the Mortgagor is liable or the Mortgagud Property, (iv) foreclose this Mortgage in
accordance with Illinois Mortgage Foreclosure Law_ (Zhapter 735, Sections 5/15-1101 et seq.,
Mlinois Compiled Statutes) (as may be amended from e 0 time, the “Mortgage Foreclosure
Law”) and sell the Mortgaged Property, as an entirety or in-separate portions, pursuant to the
judgment, order or decree of any court of competent jurisdicticd, (v) to the extent permitted by
law, pursue the partial foreclosure of this Mortgage for any part o£ tie Indebtedness then due and
payable, subject to the continuing encumbrance of this Mortgage as sezurity for the balance of
the Indebtedness not then due, and (vi) pursue any other right, power 5 remedy available to
Mortgagee at law or in equity. Mortgagee may pursue any and all such act.ons or proceedings,
at Mortgagee's option, either with or without entry or taking possession and wlietyer or not the
Indebtedness or any part thereof shall have been declared to be immediately due-2i:2 nayable or
shall otherwise be due. Mortgagee may pursue any and all such actions or proceedings without
prejudice to Mortgagee's right thereafier to foreclose this Mortgage or to bring any otner.action
or proceeding to enforce Mortgagee's rights, powers and remedies with respect to the
Indebtedness for which the Mortgagor is liable or the Mortgaged Property, whether or not the
basis for any such subsequent action or proceeding shall be a default or Event of Default existing
at the time such earlier action or proceeding was commenced.

Mortgagee may, either with or without entry or taking possession of the Mortgaged
Property as provided in this Agreement or otherwise, personally or by its agents or attomeys, and
without prejudice to the right to bring an action for foreclosure of the Mortgage, sell the
Mortgaged Property or any part thereof pursuant to any procedures provided by applicable law,
and all estate, right, title, interest, claim and demand therein, and right of redemption thereof, at
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one or more sales as an entity or in parcels, and at such time and place upon such terms and after
such notice thereof as may be required or permitted by applicable law.

All notices hereunder or under any applicable law pertaining hereto shall be given in
accordance with Section 4.3 hereof.

33 Mortgagee's Right To Enter and Take Possession.

(a)  While any Event of Default exists, Mortgagor, upon receipt of written
notification. by Mortgagee, shall forthwith surrender and deliver to Mortgagee the actual
possessicn o’ the Mortgaged Property or any part thereof designated by Mortgagee, subject to
the rights of teonts. To the extent permitted by law, Mortgagee may enter and take possession
of all or any peii of the Mortgaged Property and may exclude Mortgagor and its officers,
employees, agents, contractors, attorneys and other representatives therefrom, and Mortgagee
may have joint access with Mortgagor to the books, papers and accounts of Mortgagor and of
any manager of the Mortr2zed Property. On the first day of each month occuring after any such
entry into possession, or aftar the appointment of any receiver as provided below, Mortgagor
shall pay to Mortgagee or to svch receiver, as the case may be, in advance, a use and occupancy
charge equal to the fair and reasonable rental value for such month of any leasable portion of the
Mortgaged Property which shall thea Fe in the possession of or occupied by Mortgagor. If
Mortgagor shall fail to make any such geyment as provided above, then, upon request by
Mortgagee, Mortgagor shall vacate, deliver and surrender possession of such part of the
Mortgaged Property to Mortgagee or to such rectiver, as the case may be, and, to the extent
permitted by law, Mortgagor may be cvicted or dispossessed by summary proceedings or
otherwise.

(b)  While an Event of Default exists, if Moztgagor for any reason shall fail to
surrender or deliver to Mortgagee the Mortgaged Property or any part thereof designated by
Mortgagee as provided above, Mortgagee may obtain a judgmeot or decree conferring on
Mortgagee the right to immediate possession and requiring Mortgegor to deliver to Mortgagee
immediate possession of the Mortgaged Property or such part therec - Mortgagor hereby
specifically and irrevocably consents to the entry of any such judgment or dccree. Upon request
by Mortgagee, Mortgagor shall pay to Mortgagee, or to any other person that viortgagee may
designate, all reasonable costs, expenses and liabilities (including, without limitatisn, reasonable
attorneys' fees) incurred by Mortgagee in connection with any such failure to surrend<r or deliver
possession and in connection with any such judgment or decree, together with interest thereon at
the Default Rate from the date incurred by Mortgagee until the date so paid to, or as directed by,
Mortgagee.

(c)  After any such entry into possession, Mortgagee, in Mortgagor's name or
otherwise, may hold, store, use, operate, manage and control the Mortgaged Property, or the part
thereof as to which Mortgagee shall have entered into possession, and may conduct the business
thereof. In doing so, Mortgagee from time to time may:

()  make all necessary and proper maintenance, repairs, renewals,
replacements, alterations, additions, betterments and improvements thereto and thereon
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and purchase or otherwise acquire additional fixtures, personal property and other
property of the type encumbered by this Mortgage;

(ii)  insure the Mortgaged Property or keep the Mortgaged Property
insured;

(i) manage and operate the Mortgaged Property, or such part thereof,
and exercise all the rights and powers of Mortgagor with respect to the Mortgaged
Property and the management and operation of the Mortgaged Property (including,
withiout limitation, the right to enter into leases, to cancel, enforce or modify leases, to
evici tenants by summary proceedings or otherwise and to take other appropriate steps to
enforcs Ipases);

(iv)  enter into agreements with others to exercise the powers herein
granted to Mortsasiee, all as Mortgagee from time to time may determine; and

(v) (colleet and receive all the rents, royalties, issues, profits, revenues,
income and other benefite-cf and from all or any part of the Mortgaged Property,
including those past due ax well as those accruing thereafter, and apply the moneys so
received, in such priority as Mortgagee may determine, to (1) the payment of interest,
principal and other amounts due cur! nayable in respect of the Indebtedness or otherwise
payable pursuant to any of the Loan Pacuments, (2) the deposits payable under this
Mortgage for Impositions, (3) the cost of insurance, Impositions and other expenses of
operating, maintaining, repairing and in'p:oving all or any part of the Mortgaged
Property, including, without limitation, reazonzble renting commissions and rental
collecting commissions paid to any agent of Murigagee or of any receiver, (4) the
reasonable compensation, expenses and disbursczsents of the agents, contractors,
attorneys and other representatives of Mortgagee, anc (5, amounts advanced for any
purpose recognized under this paragraph (c) or otherwise pecriitted by law or agreement.

(d) Mortgagee shall be liable to account only for rats. security deposits,
royalties, issues, profits, revenues, income and benefits actually received by Mortgagee or its
agents while in posscssion of the Mortgaged Property. In the event of ‘any foreclosure,
Mortgagee may remain in possession of all or any part of the Mortgaged Propsa; until the
foreclosure sale and thereafter during any period of redemption. In the abseriz-of any
foreclosure, Mortgagee may remain in possession of all or any part of the Mortgaged Pioranty as
long as there exists an Event of Default. The same right of taking possession shall exist during
the continuance of any subsequent Event of Default. Mortgagee shall incur no liability for, nor
shall Mortgagor assert any claim or set off as a result of, any acts or omissions of Mortgagee, or
its officers, employees, agents, contractors, attorneys or other representatives, while in
possession of all or any part of the Mortgaged Property (except for damages directly caused by
Mortgagee's own gross negligence or intentional wrongful acts), all such liabilities, claims and
rights of set off being hereby expressly waived by Mortgagor.

(¢)  Upon request by Mortgagee, Mortgagor shall pay to Mortgagee, or to any
other person that Mortgagee may designate, all reasonable costs, expenses and liabilities
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(including, without limitation, reasonable attorneys' fees) incurred by Mortgagee in connection
with the management, operation, use, control and maintenance of all or any part of the
Mortgaged Property, except to the extent such costs, expenses and liabilities shall have been paid
out of collections from the Mortgaged Property as provided above, together with interest thereon
at the Default Rate from the date incurred by Mortgagee until the date so paid to, or as directed
by Mortgagee.

3.4  Appointment of Receiver.

(a)  After the occurrence of any Event of Default, Mortgagee, to the extent
permitted by law and without regard to the value, adequacy or occupancy of the Mortgaged
Property, shiall be entitled as a matter of right, if it so elects, to the appointment of a receiver to
enter upon and (ake possession of the Mortgaged Property and to collect all rents, royalties,
issues, profits, revanes, income and other benefits of and from the Mortgaged Property and
apply the same as the ronrt may direct or otherwise as may be permitted by law. Mortgagor
hereby specifically and irrevocably consents to such appointment. Without limiting the
generality of the foregoing ot anyr other provision of this Mortgage, Mortgagor agrees that the
intentional failure of Mortgagor t~ pay any Impositions (except to the extent permitted in
connection with any contest puriuant to Section 1.10 of this Mortgage) or to maintain any
insurance required with respect to th¢ M.ottgaged Property or to pay any premiums payable with
respect to any such insurance shall constitute waste, justifying the appointment of a receiver.
The receiver shall be entitled to hold, store, us=, operate, manage and control the Mortgaged
Property and conduct the business thereof at would Mortgagee pursuant to the immediately
preceding Section and shall have all rights and piwers permitted under the laws of the State of
Ilinois and such other rights and powers as the court maling such appointment shall confer. The
receiver shall be liable to account only for rents, royalties, issues, profits, revenues, income and
other benefits actually received by such receiver. Notw:tiistanding the appointment of any
receiver or other custodian, Mortgagee, as pledgee or deprsitry, shall be entitled to the
possession and control of any cash, deposits or instruments heid by Mortgagee at the time of
such appointment or payable or deliverable to Mortgagee from time »-time under the terms of
this Mortgage or any of the other Loan Documents.

(b)  Upon request by Mortgagee, Mortgagor shall pay to Morgagee, or to any
other person that Mortgagee may designate, or to any such receiver, all ressoushle costs,
expenses and liabilities (including, without limitation, reasonable attorneys’ fees, receivers' fees
and the fees of any manager retained by such receiver) incurred by Mortgagee o: by such
receiver in connection with the appointment of such receiver and the exercise of the rights and
powers of such receiver, except to the extent such costs, expenses and liabilities shall have been
paid out of collections from the Mortgaged Property as provided in the immediately preceding
Section, together with interest thereon at the Default Rate from the date incurred by Mortgagee
or by such receiver until the date so paid to, or as directed by, Mortgagee or to such receiver.

3.5  Waiver of Certain Rights.

(a)  Mortgagor agrees, to the extent permitted by law, that neither Mortgagor
nor any person at any time claiming through or under Mortgagor shall set up, claim or seek to
take advantage of any appraisal, valuation, stay, notice of election to accelerate, mature or
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declare due the Indebtedness, extension, redemption or moratorium laws, or any exemption from
execution or sale, now or hereafier in force, in order to prevent or hinder the foreclosure of this
Mortgage after the occurrence of any Event of Default, the final and absolute sale of all or any
part of the Mortgaged Property or the final and absolute putting into possession thereof,
immediately after any such sale, of the purchaser or purchasers at such sale or the enforcement of
any other rights or remedies of Mortgagee under this Mortgage or any of the other Loan
Documents. Mortgagor, for itself and for all who may at any time claim through or under
Mortgagor or who hereafter may otherwise acquire any interest in or title to all or any part of the
Mortgaged Property, hereby waives, to the extent permitted by law, all benefit of any such law or
laws, any «id all rights of redemption from sale pursuant to any judgment, order or decree of
foreclosure of this Mortgage, and any and all right to have the assets constituting the Mortgaged
Property marsiailed upon any foreclosure or other enforcement of this Mortgage, and any and all
right to a jury fzie) in connection with any enforcement of Mortgagee's rights under any of the
Loan Documents aad 2ny other cause or proceeding arising out of or otherwise relating to the
Loan or the transaction nf which this Mortgage is a part. Mortgagee or any court having
jurisdiction to foreclose tiis Mortgage may sell the Mortgaged Property in part or as an entirety.
Mortgagee shall not be requize<- to accept any part or parts of the Mortgaged Property in
satisfaction of all or any part of the indebtedness. Mortgagee shall not be required to accept any
apportionment of the Indebtedness to ar among any part or parts of the Mortgaged Property. If
any law now in force of which Morgzgor might take advantage despite this Section shall
hereafter be repealed or cease to be in fuzcr. such law shall not thereafter be deemed to preclude
the application of this Section.

()  Notwithstanding anything ¢o ‘the contrary contained in this Mortgage,
Mortgagor hereby expressly waives any and all rights 0f reinstatement and redemption, if any,
under any order or decree of foreclosure of this Mortgage, on its own behalf and on behalf of
each and every person, it being the intent hereof that any ap 44l such rights of reinstatement and
redemption of the Mortgagor and of all other persons are and stall be deemed to be hereby
waived to the full extent permitted by the provisions of Illinois <‘cmpiled Statutes 735 ILCS
5/15-1601 or other applicable law or replacement statutes.

3.6  Leases. Any foreclosure of this Mortgage and any other fronsfer of title to the
Mortgaged Property in extinguishment of all or any part of the Indebtedness may, at Mortgagee's
option, be subject to the rights of any tenants of all or any part of the Mortgaged Fionerty, and
any failure to make any such tenants parties defendant to any foreclosure procexdiogs or to
foreclose or otherwise terminate their rights will not be, nor be asserted by Mortgagor 12-be, a
defense to any such foreclosure proceedings or to any proceedings seeking collection of all or
any part of the Indebtedness, including, without limitation, any deficiency remaining unpaid after
the completion of any such foreclosure, any sale in connection therewith or any other transfer in
extinguishment of all or any part of the Indebtedness.

3.7 Suits To Protect Mortgaged Property. Mortgagee is hereby imevocably

authorized, at Mortgagee's option, to institute and maintain any and all suits and proceedings as
Mortgagee may deem advisable (a) to prevent any impairment of the Mortgaged Property or the
security of this Mortgage by any unlawful acts or omissions, (b) to prevent the occurrence or
continuance of any violation of this Mortgage or any of the other Loan Documents, (c} to
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foreclose this Mortgage (after the occurrence of an Event of Default), and (d) to preserve and
protect its interest in the Mortgaged Property.

3.8 Proofs of Claim. In the case of any receivership, insolvency, bankruptcy,
reorganization, arrangement, adjustment, composition or other judicial case or proceeding '
affecting Mortgagor, Mortgagee, to the extent permitted by law, is hereby irrevocably
authorized, at Mortgagee's option, to file such proofs of claim and other documents as may be
necessary or advisable in order to have its claims allowed in such case or proceeding for the
entire Indebtedness for which the Mortgagor is liable, at the date of the institution of such case or
proceeding; and for any additional amounts that may become due and payable under any of the
Loan Docwisents after such date,

3.9 Application of Moneys by Mortgagee. Any moneys collected or received by
Mortgagee in connzction with the enforcement of its rights or remedies following any Event of

Default shall be appiieZ; in such priority as Mortgagee may determine, to the payment of
reasonable compensation, cxpenses and disbursements of the agents, contractors, attorneys and
other representatives of Morigages, to the payment of all or any part of the Indebtedness or for
any other purpose authorized by anv of the Loan Documents or by law.

3.10 No Waiver,

(8) No delay or omissicr. of Mortgagee to insist upon strict performance of
any obligations of Mortgagor or any Guarantor uncer or in connection with this Mortgage or any
of the other Loan Documents or to exercise any right, power or remedy available after the
occurrence of any Event of Default shall waive, exlarst or impair any such obligation or any
such right, power or remedy, nor shall any such delay o: emission be construed to waive any
such Event of Default or to constitute acquiescence therein. Notwithstanding any such delay or
omission, Mortgagee'thereafter shall have the right, from time i time and as often as may be
deemed expedient by Mortgagee, to insist upon and enforce sirict performance of any and all
obligations of Mortgagor and any Guarantor under or in connection ‘wih this Mortgage or any of
the other Loan Documents. Every right, power and remedy given o Mortgagee may be
exercised from time to time and as often as may be deemed expedient by Mo igagee.

(b)  No waiver of any Event of Default shall extend to or affect a7y cubsequent
Event of Default or any other Event of Default then existing, nor shall any such wauver impair
any rights, powers or remedies consequent upon any Event of Default. After the occurrnce of
any Event of Default (whether or not the Indebtedness shall have been declared to be Juc and
payable immediately), Mortgagee may accept payments of amounts owing in respect of the
Indebtedness, and no such acceptance shall waive any such Event of Default or result in any
Indebtedness which shall have been declared to be due and payable no longer being due and

payable.

3.11 Remedies Cumulative. No right, power or remedy conferred upon or reserved to
Mortgagee or to any receiver by any of the Loan Documents, by law or by any court, is or shall
be exclusive of any other right, power or remedy, but each and every such right, power and
remedy shall be cumulative and concurrent and shall be in addition to each and every other right,
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power and remedy given under any of the Loan Documents or now or hereafter existing at law,
in equity or by statute.

3,12 Purchase by Mortgagee. Upon any foreclosure sale, Mortgagee may bid for and
purchase all or any part of the Mortgaged Property and, upon compliance with the terms of sale,
may hold, retain, possess and dispose of such property in its own absolute right without further
accountability. Upon any foreclosure sale, Mortgagee may, if permitted by law, and after
allowing for costs and expenses of the sale, compensation and other charges, in paying the
purchase price, apply all or any part of the Indebtedness in lieu of cash, to the amount which
shall, upor distribution of the net proceeds of such sale, be payable in connection therewith.

3.13" Discontinuance of Proceedings. If Mortgagee shall have proceeded to enforce
any right or remieay under this Mortgage by foreclosure, entry or otherwise and such proceedings
shall have been aiscontinued or abandoned for any reason, or if such procéedings shall have
resulted in a final detcriination adverse to Mortgagee, then and in every such case, to the extent
permitted by law and any'determination of such proceedings, Mortgagor and Mortgagee shall be
restored to their former posiaoas and rights hereunder, and all rights, powers and remedies of
Mortgagee shall continue as if rio such proceedings had occurred or had been taken.

3.14 Additional Security sné Guaranty. If Mortgagee at any time holds additional
security for, or any guaranty of; all or ary zeri of the Indebtedness, Mortgagee may, to the extent
permitted by law, foreclose such security or therwise enforce Mortgagee's rights with respect to,
or realize upon, such security or such guaranty (as the case may be), at Mortgagee's option, cither
before or concurrently with or after a foreclosure «r cther enforcement of this Mortgage, without
being deemed to have made an election thereby Or in have accepted the benefits of such
guaranty, the security of this Mortgage or such addiacus! security (or the proceeds of such
security) in full settlement of the Indebtedness and Mortgage's rights with respect thereto. Any
judgment, order or decree with respect to the Note or with respact to any such guaranty or
security, shall not in any manner affect the security of this Mortgage, and any deficiency or other
debt represented by said judgment, order or decree shall, to the =x!ent permitted by law, be
secured by this Mortgage to the same cxtent that the Indebtedness was vecured hereby prior to
the rendering of such judgment.

3.15 Default Rate. After the occurrence of any Event of Default uriil-cured, the
principal portion of the Indebtedness for which the Mortgagor is liable shall, a Mportgagee's
option, bear interest at the Default Rate.

3.16 Compliance with Illinois Mortgage Foreclosure Law.

(2)  If any provision in this Mortgage shall be inconsistent with any provision
of the Mortgage Foreclosure Law, provisions of the Mortgage Foreclosure Law shall take
precedence over the provisions of this Mortgage, but shall not invalidate or render unenforceable
any other provision of this Mortgage that can be construed in a manner consistent with the
Mortgage Foreclosure Law.

(b) If any provision of this Mortgage shall grant to the Mortgagee (including the Morigagee

acting as & mortgagee-in-possession) or a receiver appointed pursuant to the provisions of Section 3.4 of this
Mortgage any powers, rights or remedies prior to, upon or following the occurrence of an Event of Default which
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are more limited than the powers, rights or remedies that would otherwise be vested in the Morigagee or in such
receiver under the Mortgage Foreclosure Law in the ebsence of said provision, the Mortgagee and such receiver
shall be vested with the powers, rights and remedies granted in the Mortgage Foreclosure Law 1o the full extent
permitted by law.

(¢)  Without limiting the generality of the foregoing, all expenses incurred by
the Mortgagee which are of the type referred to in Section 5/15-1510 or 5/15-1512 of the
Mortgage Foreclosure Law, whether incurred before or after any decree or judgment of
foreclosure, and whether or not enumerated elsewhere in this Mortgage, shall be added to the
Indebtedness and/or by the judgment of foreclosure.

fd)  Purpose. The proceeds of the indebtedness secured hereby shall be used
solely for bus.nzss purposes and in furtherance of the regular business affairs of Mortgagor, and
the entire principe! rbligation secured by this Mortgage constitutes (i) a “business loan” as that
term is defined in, and iur all purposes of, 815 ILCS 205/4(1)(c), and (ii) a “loan secured by a
mortgage on real estate” ithin the purview and operation of 815 ILCS 205/4(1).

(¢)  Ilinois Wortpage Foreclosure Law. It is the intention of Mortgagor and
Mortgagee that the enforcement of the terms and provisions of this Mortgage shall be
accomplished in accordance with tire dilinois Mortgage Foreclosure Law (the “Act”), 735 ILCS
5/15-1101 et seq., and with respect to such Act, Mortgagor agrees and covenants that:

(1)  Mortgagor and Moitgagee shall have the benefit of all of the
provisions of the Act, including all amendments thereto which may become effective
from time to time after the date hereof. li‘rhe event any provision of the Act which is
specifically referred to herein may be repealed, lvinrtgagee shall have the benefit of such
provision as most recently existing prior to su.n repeal, as though the same were
incorporated herein by express reference;

(2)  Wherever provision is made in !0isMortgage for insurance
policies to bear mortgagee clauses or other loss payable clauses or endorsements in favor
of Mortgagee, or to confer authority upon to settle or participzte 1n the settlement of
losses under policies of insurance or to hold and disburse or otherwise control use of
insurance proceeds, from and after the entry of judgment of foreclosuie, al such rights
and powers of Mortgagee shall continue in the Mortgagee as judgmer: :reditor or
mortgagee until confirmation of sale;

(3) In addition to any provision of this Mortgage authorizing the
Mortgagee to take or be placed in possession of the Mortgaged Property, or for the
appointment of a receiver, Mortgagee shall have the right, in accordance with Sections
15-1701 and 15-1702 of the Act, to be placed in the possession of the Mortgaged
Property or at its request to have a receiver appointed, and such receiver, or Mortgagee, if
and when placed in possession, shall have, in addition to any other powers provided in
this Mortgage, all rights, powers, immunities, and duties and provisions for in Sections
15-1701 and 15-1703 of the Act;
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(4)  Mortgagor acknowledges that the Mortgaged Property does not
constitute agricultural real estate, as said term is defined in Section 15-1201 of the Act or
residential real estate as defined in Section 15-1219 of the Act; and

(5)  Mortgagor hereby voluntarily and knowingly waives its statutory
rights to reinstatement and redemption pursuant to 735 ILCS Section 5/15-1601(b) to the
extent permitted under the Act.

(§  Protective Advances. All advances, disbursements and expenditures made
or incurred. by Mortgagee before and during a foreclosure, and before and after judgment of
foreclosure, and at any time prior to sale and, where applicable, after sale, and during the
pendency of 8%y related proceedings, for the foliowing purposes, in addition to those otherwise
authorized by i< Mortgage or any of the other Loan Documents or by the Act (collectively
“Protective Advurcer”), shall have the benefit of all applicable provisions of the Act, including
those provisions of tn< At referred to:

(1) All advances by Mortgagee in accordance with the terms of the
Mortgage or any of the other Loan Documents to: (i) preserve, maintain, repair, restore
or rebuild the improvemerits upon the Mortgaged Property; (ii) preserve the lien of the
Mortgage or the priority mereof; or (iif) enforce the Mortgage, as referred to in
Subsection (b)(5) of Section 5/15-1302 of the Act;

(2) Payments by Monzagee of (i) principal, interest or other
obligations in accordance with the terms of any senior mortgage or other prior Liens; (ii)
Taxes of any kind or nature whatsoever »vhich are assessed or imposed upon the
Mortgaged Property or any part thereof, (%) other obligations authorized by the
Mortgage or any of the other Loan Documents; or/(iv) with court approval, any other
amounts in connection with other Liens or interests reaszuably necessary to preserve the
status of title, as referred to in Section 5/15-1505 of the s.ct,

(3)  Advances by Mortgagee in settlemen! ¢l compromise of any
claims asserted by claimants under senior mortgages or any other pricr Liens;

(4)  Reasonable attorneys’ fees and other costs incurred: (i) in
connection with the foreclosure of the Mortgage as referred to in Section 3/213-7204(d}{(2)
and 5/15-1510 of the Act; (ii) in connection with any action, suit or proceeding brought
by or against the Mortgagee for the enforcement of the Mortgage or arising fum. the
interest of the Mortgagee hereunder; or (iii) in preparation for or in connection with the
commencement, prosecution or defense of any other action related to the Mortgage or the
Mortgaged Property;

(5) Mortgagee’s fees and costs, including reasonable attorneys’ fees,
arising between the entry of judgment of foreclosure and the confirmation hearings as
referred to in Section 5/15-1508(b)(1) of the Act;

(6)  Expenses deductible from proceeds of sale as referred to in Section
5/15-1512(a) and (b) of the Act; and
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(7)  Expenses incurred and expenditures made by Mortgagee for any
one or more of the following: (i) if the Mortgaged Property or any portion thereof
constitutes one or more units under a condominium declaration, assessments imposed
upon the unit owner thereof, (ii) if Mortgagor’s interest in the Mortgaged Property is a
leasehold estate under a lease or sublease, rentals or other payments required to be made
by the lessee under the terms of the lease or sublease; (iii) premiums for casualty and
ligbility insurance paid by Mortgagee whether or not Mortgagee or a receiver is in
possession, if reasonably required in reasonable amounts, and all renewals thereof,
without regard to the limitation to maintaining of existing insurance in effect at the time
am receiver or mortgagee takes possession of the Mortgaged Property imposed by
Section 5/15-1704(c)(1) of the Act; (iv) repair or restoration of damage or destruction in
excese of available insurance proceeds or condemnation awards; (v) payments deemed by
Mortgagie 0 be required for the benefit of the Mortgaged Property or required to be
made by the owner of the Mortgaged Property under any grant or declaration of
easement, easemart agreement, agreement with any adjoining land owners or instruments
creating covenants or restrictions for the benefit or of affecting the Mortgaged Property,
(vi) shared or commqn. 2»gense assessments payable to any association or corporation in
which the owner of the Mortgaged Property is a member in any way affecting the
Mortgaged Property; (vii) seserved; (viii) payments required to be paid by Mortgagor or
Mortgagee pursuant to any lease-or other agreement for occupancy of the Mortgaged
Property; and (ix) if the Mortgage is insured, payment of FHA or private mortgage
insurance required to keep such inswancz-in force.

(8)  All Protective Advancrs shall be so much additional indebtedness
secured by this Mortgage, and shall become imin=diately due and payable without notice
and with interest thereon from the date of the advince until paid at the rate of interest
payable after default under the terms of the Note.

(9)  This Mortgage shall be a lien for-2'i Protective Advances as to
subsequent purchasers and judgment creditors from the tin.e <his Mortgage is recorded
pursuant to Subsection (b)(5) of Section 5/15-1302 of the Act.

(g)  Additional Advances. This Mortgage secures payment o< such additional
sums with interest thereon which may hereafter be loaned to or on behalf of Mfutgagor by
Mortgagee or advanced under any of the Loan Documents securing or evidencing te [.oan, even
though the aggregate amount outstanding at any time may exceed the original principal balance
stated herein and in the Note (provided, however, that the indebtedness secured hercby shall in
no event exceed an amount equal to two hundred percent (200%) of the face amount of the

Note).

(h)  Collateral Protection Act. Pursuant to the Collateral Protection Act (815
ILCS 180/1 et seq.), Mortgagor is hereby notified that:

“UNLESS MORTGAGOR PROVIDES MORTGAGEE WITH EVIDENCE OF THE
INSURANCE COVERAGE REQUIRED BY THIS MORTGAGE, MORTGAGEE MAY
PURCHASE INSURANCE AT MORTGAGOR’S EXPENSE TO PROTECT MORTGAGEE'’S
INTERESTS IN THE MORTGAGED PROPERTY, WHICH INSURANCE MAY, BUT NEED
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NOT, PROTECT THE INTERESTS OF MORTGAGOR. THE COVERAGE PURCHASED
BY MORTGAGEE MAY NOT PAY ANY CLAIM MADE BY MORTGAGOR OR ANY
CLAIM MADE AGAINST MORTGAGOR. IN CONNECTICON WITH THE MORTGAGED
PROPERTY. MORTGAGOR MAY LATER CANCEL ANY INSURANCE PURCHASED BY
MORTGAGEE, BUT ONLY AFTER PROVIDING MORTGAGEE WITH EVIDENCE THAT
MORTGAGOR HAS OBTAINED THE INSURANCE AS REQUIRED HEREUNDER. IF
MORTGAGEE PURCHASES INSURANCE, THE MORTGAGOR WILL BE RESPONSIBLE
FOR THE COSTS OF SUCH INSURANCE, INCLUDING INTEREST AND ANY OTHER
CHARGES IMPOSED IN CONNECTION WITH THE PLACEMENT OF THE INSURANCE,
UNTIL T'iE EFFECTIVE DATE OF THE CANCELLATION OR EXPIRATION OF THE
INSURANCE. THE COSTS OF THE INSURANCE MAY BE ADDED TO THE TOTAL
OBLIGATION SECURED HEREBY. THE COSTS OF SUCH INSURANCE MAY BE
GREATER TEAM THE COST OF INSURANCE MORTGAGOR MAY BE ABLE TO
OBTAIN FOR ITS&LE.”

ARTICLE 4.
MISCELLANEQUS

4.1  Binding Effect; Survival; Number; Gender. Whenever any of the parties
hereto is referred to, such reference <he.l be deemed to include and apply to the successors and
assigns of such party, subject to the provisions of Section 1.15 hereof; and all covenants,
promises and agreements by or on behalf »f Mnrtgagor in this Mortgage contained shall bind
Mortgagor and also its successors and assigns (nd shall inure to the benefit of Mortgagee and its
successors and assigns, whether elsewhere hereir s© sxpressed or not. All representations and
warranties contained herein or otherwise heretofore niede by Mortgagor or any Guarantor to
Mortgagee shall survive the execution and delivery hereel. The singular of all terms used herein
shall include the plural, the plural shall include the singulrr,"and the use of any gender herein
shall include all other genders, where the context so requires or sermits.

42  Severability. The unenforceability or invalidity of any provision or provisions of
this Mortgage as to any persons or circumstances shall not render that jiovision nor any other
provision or provisions herein contained unenforceable or invalid as to ayy other persons or
circumstances, and all provisions hereof, in all other respects, shall remain valid and enforceable.
Mortgagee shall be subrogated for further security to the lien, whether or not rejezsed of record,
of any and all encumbrances paid out of the proceeds of the Note or the Loan Agresment or out
of any advances made by Mortgagee hereunder.

43 Notices. All notices, demands, requests, consents, approvals or other
communications (any of the foregoing, a “Notice”) required, permitted or desired to be given
hereunder shall be in writing and shall be sent by (a) registered or certified mail, postage prepaid,
return receipt requested, (b) Federal Express, UPS or another reputable overnight courier, or (c)
by hand by commercial courier service, addressed to the party to be so notified at its address set
forth below, or to such other address as such party may hereafter specify in accordance with the
provisions of this Section 4.3:
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If to Mortgagor: Janko Alcion Schaumburg LLC
¢/o Janko Group, LLC
1650 Lake Cook Road, Suite 130
Deerfield, IL. 60015
Attn: Gary Janko

with a copy to: Goodwin Procter LLP
Exchange Place
53 State Street
Boston, Massachusetts 02109
Atin: Michael H. Glazer, Esq.

and to: Alcion Real Estate Partners Master Fund GP II, LLC
/o Alcion Ventures L.P.
One Post Office Square, Suite 3520
Boston, MA 02109
Attn: Eugene F DelFavero

If to Mortgagee: U.S. Bank National Association
Oxe Post Office Square, 29" Floor
Bostor.. Massachusetts 12109
Attention: R=al Estate Banking Group

with a copy to: Halloran & Sag: LLP
One Goodwin Sgupze
225 Asylum Street
Hartford, Connecticut #5103
Attn: James P. Maher, Es(.

Any Notice shall be deemed to have been received upor. either () actual receipt
of such Notice, or (b) any rejection or other refusal to accept such Muiice. Notices shall be
deemed effective if given by counsel to either party, as if given directly by ruch party. Any party
may change the address to which any such Notice is to be delivered by furnishing ten (10) days
prior written notice of such change to the other parties in accordance with the pigvisiens of this
Section 4.3. Notices shall be deemed to have been given on the date as set forth at:ove, even if
there is an inability to actually deliver any such Notice because of a changed address ot'which no
Notice was given, or there is a rejection or refusal to accept any Notice offered for delivery.

44  Litigation.

(8)  Generally, Mortgagor, at its sole cost and expense, shall appear in and
defend any dispute, action, suit or proceeding purporting to relate to or affect the Note, the Loan
Agreement or the security therefor, including, but not limited to, this Mortgage. If any action or
proceeding relating to or affecting the Note, this Mortgage, the Loan Agreement or the
Mortgaged Property is commenced or threatened, to which action or proceeding Mortgagee is
made a party, or in which it becomes necessary or desirable, in Mortgagee’s opinion, to defend
or uphold, or to consider defending or upholding, the lien of this Mortgage, or to protect the
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Mortgaged Property or any part thereof, or to exercise, or to obtain the right to exercise, any of
Mortgagee’s rights, powers and remedies hereunder, including any foreclosure or
commencement of foreclosure proceedings, probate proceedings, and bankruptey, insolvency,
arrangement, reorganization or other debtor-relief proceedings, or with respect to which
Mortgagee otherwise incurs costs or expenses, all sums paid by Mortgagee in order to determine
the merits thereof, to establish or defend the rights and lien of this Mortgage, to protect the
Mortgaged Property or any part thereof and to exercise, or to obtain the right to exercise, any of
Mortgagee’s rights, powers and remedies hereunder, and/or otherwise incurred by Mortgagee in
connection therewith (including attorneys’ fees and costs and allowances prior to trial, at trial
and on arpeal), and whether suit be brought or not, and whether or not Mortgagee prevails
therein, shais he paid, upon demand, to Mortgagee by Mortgagor, together with interest thereon
at the Default Kite from the date incurred, and any such sum or sums shall be secured hereby.

(b) (" Waiver of Trial by Jury. MORTGAGOR AND MORTGAGEE, FOR
THEMSELVES AND FHEIR RESPECTIVE SUCCESSORS AND ASSIGNS, HEREBY
(a) AGREE THAT NZirfHER OF THEM SHALL SEEK A JURY TRIAL IN ANY
LAWSUIT, ACTION, PFO/CEEDING, COUNTERCLAIM OR OTHER LITIGATION
PROCEDURE BASED UPCN O® ARISING OUT OF OR OTHERWISE RELATING TO
THE INDEBTEDNESS, TH.S MORTGAGE, ANY OF THE OTHER LOAN
DOCUMENTS, ANY RELATEY.  INSTRUMENT OR AGREEMENT, ANY
COLLATERAL FOR ALL OR ANY PART OF THE INDEBTEDNESS, OR THE
DEALINGS OR RELATIONSHIP BETWEEN OR AMONG MORTGAGOR,
MORTGAGEE AND GUARANTOR (CR ANY OF THEM) IN CONNECTION
THEREWITH, (b) IRREVOCABLY WAIVE ANY AND ALL RIGHT TO ANY SUCH
JURY TRIAL, AND () AGREE THAT NEIT47”R OF THEM SHALL SEEK TO
CONSOLIDATE ANY SUCH LAWSUIT, ACTION, PAOCEEDING, COUNTERCLAIM
OR OTHER LITIGATION PROCEDURE AS TO WH/CH A JURY TRIAL HAS BEEN
WAIVED WITH ANY OTHER LAWSUIT, (ACTION, PROCEEDING,
COUNTERCLAIM OR OTHER LITIGATION PROCEDURZ AS TO WHICH A JURY
TRIAL CANNOT OR HAS NOT BEEN WAIVED. THIS SECTiN HAS BEEN FULLY
DISCUSSED BY MORTGAGOR AND MORTGAGEE, EACH Ct WHOM HAS BEEN
REPRESENTED BY COUNSEL. THIS SECTION SHALL NOT BE SUBJECT TO ANY
EXCEPTIONS, AND NO SUCH PERSON HAS IN ANY WAY AGREEL WITH OR
REPRESENTED TO ANY OTHER PERSON THAT THIS SECTION WiLs NOT BE
FULLY ENFORCED IN ALL INSTANCES.

4.5  Acts of Mortgagee. In the event Mortgagee (a) grants any extension of time or
forbearance with respect to the payment of any Indebtedness; (b) takes other or additional
security for the payment thereof; (c) waives or fails to exercise any right, power or remedy
granted herein, in the Note or in any other Loan Document; (d) grants any release, with or
without consideration, of the whole or any part of the security for the payment of the
Indebtedness or the release of any person, party or entity liablc for payment of said indebtedness;
and/or (¢) amends or modifies in any respect any of the terms and provisions hereof, of the Note
(including substitution of another note) or of any other Loan Document; then, and in any such
event, such act or omission to act shall not release Mortgagor under any covenant of this
Mortgage, of the Note, or of any other Loan Document, nor preclude Mortgagee from exercising
any right, power or privilege herein or thercin granted or intended to be granted, and shali not in
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any way impair or affect the lien or priority of this Mortgage. In the event any additional real
property, improvements, leases, fixtures or personal property not herein specifically identified
shall be or become a part of the Mortgaged Property, then this Mortgage shall immediately attach
to and constitute a lien against or security interest in such additional items, as appropriate,
without further act or deed of either party hereto.

4.6  Applicable Law. This instrument shall be governed by and interpreted in
accordance with the laws of the State of Illinois, whether expressly set forth herein, or otherwise
existing at low or in equity, including, without limitation, prejudgment remedies, judicial
receivership. and/or receivers of rent, foreclosure, and enforcement of this Mortgage and the
Guaranties. - Motwithstanding any provision herein, in the Note or in any other Loan Document,
the total liabiliy for payments in the nature of interest hereunder and thereunder shall not exceed
interest at the max'mum rate permitted by the laws of State of Illinois on the Indebtedness, if
any, and any amounts paid in excess of said maximum rate shall be applied to the principal
balance of the Indebtedntss, unless said principal balance has been paid in full, in which event
any such excess amounts snall be refunded to Mortgagor. This instrument shall be construed in
accordance with its intent ard »vith the fair meaning of its provisions, and without regard to any
presumption or other rule requiring -construction against the party which caused the same to be
drafted.

47  Counterparts. This Mortzrge may be executed simultaneously in two (2) or
more identical counterparts, each of which, standing alone, shall be an original, but all of which
shall constitute but one (1) agreement.

48  Financing Statement. This instrume it shall be deemed to be a Fixture Financing
Statement within the meaning of the Uniform Commercia! Code:

(@  Name and address of Debtor:

Janko Alcion Schaumburg LLC
¢/o Janko Group, LLC

1650 Lake Cook Road, Suite 130
Deerfield, IL 60015

Attn: Gary Janko

(b)  Name and address of Secured Party:

U.S. Bank National Association

One Post Office Square, 29" Floor
Boston, Massachusetts 02109

Attention:  Real Estate Banking Group

(¢)  Description of the types (or items) of property covered by this Financing
Statement:

Sec pages 4 through 7 above.
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(d)  Description of real estate to which the collateral is attached or upon which
it is or will be located:

See Schedule A hereto.

Some of the above-described collateral is or is to become fixtures upon the above-described real
estate, and this Financing Statement is to be filed for record in the public real estate records.

49  Effective as a Financing Statement. This Mortgage shall be effective as a
financing statement filed as a fixture filing with respect to all fixtures included within the
Mortgag:d Property and is to be filed for record in the real estate records of each town or city
where any part-of the Mortgaged Property (including said fixtures) is situated. This Mortgage
shall also be cfieiiive as a financing statement covering minerals or the like (including oil and
gas) and accounis saiject to § 9-104 of the Uniform Commercial Code, and is to be filed for
record in the real estete rzcords of each town or city where any part of the Mortgaged Property is
situated. This Mortgage <hall also be effective as a financing statement covering any other
Mortgaged Property and mey be filed in any other appropriate filing or recording office. The
mailing address of Mortgagor.is the address of Mortgagor set forth in this Mortgage and the
address of Mortgagee from whicl intormation concerning the security interests hereunder may
be obtained is the address of Mortgazer. set forth in this Mortgage. A carbon, photographic or
other reproduction of this Mortgage or «f 7py financing statement relating to this Mortgage shall
be sufficient as a financing statement for an’ of the purposes referred to in this Section.

4.10 Release of Mortgage. If all of the Inilebtedness be paid as the same becomes due
and payable and all of the covenants, warranties, uncertakings and agreements made in this
Mortgage are kept and performed, and all obligations, if 7oy, of Mortgagee for further advances
have been terminated, then, and in that event only, all riglits 'under this Mortgage shall terminate
(except to the extent expressly provided herein with respect to ‘uGemnifications, representations
and warranties and other rights which are to continue following the release hereof) and the
Mortgaged Property shall become wholly clear of the liens, security interests, conveyances and
assignments evidenced hereby, and this Mortgage, such liens and securit; interests, and all rights
herein granted to Mortgagee, shall be promptly released and terminated by Mortgagee in due
form at Mortgagor’s cost. Without limitation, all provisions herein for indemnity of Mortgagee
or Mortgagee shall survive discharge of the Indcbtedness and any foreclusme, release or
termination of this Mortgage.

4,11 Invalidity of Certain Provisions. A determination that any provision ¢! this
Mortgage is unenforceable or invalid shall not affect the enforceability or validity of any other
provision and the determination that the application of any provision of this Mortgage to any
person or circumstance is illegal or unenforceable shall not affect the enforceability or validity of
such provision as it may apply to other persons or circumstances.

4.12 Successors and Assigns. Subject to Section 9.11 of the Loan Agreement, the
terms, provisions, covenants and conditions hereof shall be binding upon Mortgagor, and the
heirs, devisees, representatives, successors and assigns of Mortgagor, and shall inure to the
benefit of Mortgagee, and the heirs, devisces, representatives, successors and assigns of
Mortgagee, and shall constitute covenants running with the Premises and the leaschold estate.
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All references in this Mortgage to Mortgagor shall be deemed to include all such heirs, devisees,
representatives, successors and assigns of Mortgagor. All references in this Mortgage to
Mortgagee shall be deemed to include all such heirs, devisees, representatives, successors and
assigns of Mortgagee.

4.13 No Partnership, Etc. The relationship between Mortgagee and Mortgagor is
solely that of lender and borrower. Mortgagee has no fiduciary or other special relationship with
Mortgagor. Nothing contained in the Loan Documents is intended to create any partnership,
joint venture, association or special relationship between Mortgagor and Morigagee or in any
way make Mortgagee a co-principal with Mortgagor with reference to the Mortgaged Property.
All agreed contractual duties between or among Mortgagee, Mortgagor and Mortgagee are set
forth herein a:a in the other Loan Documents and any additional implied covenants or duties are
hereby disclaimzd. Any inferences to the contrary of any of the foregoing are hereby expressly
negated.

NOW THEREFCRE, if Mortgagor shall pay or cause to be paid (i) the principal and the
premium, if any, and interist ¢z the Note and (ii) all other Indebtedness and sums payable
hereunder for which Mortgagor is-liable, and if Mortgagor shall comply with all the terms,
conditions and requirements herevf, then this Mortgage shall be null and void and of no further
force and effect and shall be releasec by Mortgagee upon the written request of Mortgagor with
all reasonable costs relating to the recordation of such release paid by Mortgagor, otherwise to
remain in full force and effect. If any origiaal rote is lost or destroyed, Mortgagee shall provide
a lost note affidavit, which shall provide that Mortgagee shall have no liability for such loss or
destruction. Mortgagor shall pay Mortgagee’s rrasonable costs incurred in discharging or
assigning this Mortgage, as applicable.

[Remainder of page intentionally left blank; signawirr nage follows.]
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IN WITNESS WHEREOF, Mortgagor has caused this Mortgage, Assignment of Leases
and Rents, Security Agreement and Fixture Filing to be executed as of the day and year first
above written.

JANKO ALCION SCHAUMBURG LLC, a Delaware

Name: Eugagne ©7 e\ Faweo
Its Authoriz &wnatory

COMMONWEALTT OF MASSACHUSETTS
SS
COUNTY OF SUFFOL&

29,2011, before me, the undersigned officer, personally appeared

EMWWM orized Signatory of Janko Alcion Schaumburg LLC, a Delaware limited

liability company, personally knowr to me (or proved to me on the basis of satisfactory

evidence) to be the person whosc uznes is subscribed to the within instrument and

acknowledged to me that he executed tae s2me in his authorized capacity, and that by his
signatures on the instrument the entity upon Lehaif of which he acted, executed the instrument.

Witness my hand and official seal.
e - (5%

o"‘s Name! Seano. Dhord
X Notary Public

‘_e‘
; AT U
is_ H My Commission Expires: F-5=30\¥
\Sth /
"%NWEA‘{\',‘

""l, 4 c HU

Il

[Signature / acknowledgment page to Mortgage, Assignment of Leases and Rents, S=carity
Agreement, Fixture Filing]
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SCHEDULE A

[Legal Description]

PARCEL 1:

LOT 2 IN OXFORD CAPITAL PARTNER'S RESUBDIVISION, BEING A RESUBDIVISION
OF LOT 1 IN ANDERSON'S THIRD RESUBDIVISION, A RESUBDIVISION OF PART OF
LOT 2 IN ANDERSON'S SECOND RESUBDIVISION, A RESUBDIVISION OF
ANDERSOM'S RESUBDIVISION OF PART OF LOT 11 IN ANDERSON'S WOODFIELD
PARK, A SUGDIVISION OF PART OF THE NORTHWEST QUARTER OF SECTION 13,
TOWNSHIP 43 NORTH, RANGE 10, EAST OF THE THIRD PRINCIPAL MERIDIAN,
EXCEPT THAT v ART THEREOF DESCRIBED AS FOLLOWS:

BEGINNING AT THE SCUTHWEST CORNER OF LOT 2 AFORESAID; THENCE NORTH
ALONG THE WEST LINE OF SAID LOT, 20.00 FEET, THENCE SOUTHEASTERLY TO A
POINT ON THE SOUTH LRNE OF SAID LOT 20.00 FEET EAST OF THE SOUTHWEST
CORNER THEREOF; THENCE WEST, ALONG SAID SOUTH LINE, 20.00 FEET TO THE
POINT OF BEGINNING, IN COOK/COUNTY, ILLINOIS.

PARCEL 2:

A PERMANENT, NON-EXCLUSIVE RECIPRG/CAL EASEMENT FOR VEHICULAR AND
PEDESTRIAN ACCESS AND PARKING AS(DFSCRIBED IN THE RECIPROCAL
EASEMENT AGREEMENT FOR ACCESS AND PARXING RECORDED IN DOCUMENT
NO. 0408918051, COOK COUNTY RECORDER OF DEEDE, COOK COUNTY, ILLINOIS.

PARCEL 3:

A PERMANENT, NON-EXCLUSIVE, IRREVOCABLE AND PEFRI'CTUAL EASEMENT
FOR PEDESTRIAN AND VEHICULAR INGRESS AND EGRESS TO AND FROM EAST
WOODFIELD ROAD AS DESCRIBED IN THE EASEMENT AGREEMENT XKECORDED IN
DOCUMENT NO. 0010457075, COOK COUNTY, RECORDER OF pQE:ZTE, COOK

COUNTY, ILLINOIS.

PIN 07-13-101-013-000

Commonly known as:
915-935 and 955 National Parkway
Schaumburg, IL 60173
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SCHEDULE B

[Permitted Encumbrances]

Reference is made to those certain Exceptions from Coverage as set forth on Schedule B
— Part [ and Schedule B — Part II to that certain Chicago Title Insurance Company Loan Policy
No.: 1410-008862001-UL.

COOK COUNTY -

HECORDER oF DEEDS
SCANNED BY

kil COOK COUNTY
RECOR" 3 OF DEEDS
QCANNED BY o

2027071v.3



