UNOFFICIAL COPY

I N 1 1

llinois Anti-Predatory

Lending Database | MMM

Program
Doc#: 1125134090 Fee: $156.00

. i Eugene "Gene" Moore RHSP Fee:$10.00
Certificate of Exemptfon Cook County Recorder of Deeds

Date: 09/08/2011 02:14 PM Pg: 1 of 61

Report Mortgage +rauvd
_ 800-532-8785
N
~.| The property identified as: PIN: 17-09-438-004-0000
)
\(L Address:
¥ Street: 181 North Dearborn St.
{ﬁqStreet line 2:
ey City: Chicago State: IL ZIP Code: 60601
©
5
Y Lender The Northwestern Mutual Life Insurance Company

457K

Borrower: UGP-Theater District Parking, LLC

Loan / Mortgage Amount: $37,590,000.00

This property is located within the program area and is exempt from the requirements of 765 .03 77/70 et seq. because
it is commercial property.

Certificate number: 0B1534AD-9D2E-4700-86F7-1232001E6790 Execution date: 08/30/2011

s



458367-3 399 Lo/

1125134090 Page: 2 of &1

UNOFFICIAL COPY

THIS INSTRUMENT WAS PREPARED BY ‘
AND AFTER RECORDING RETURN TO:

Quarles & Brady LLP

300 North aSalle Street

Suite 4000

Chicago, [llinois 60634
Attention: Peter A. Sarasek, Esq.

Permanent Tax Index Numbers:
17-09-438-004-0000
17-09-438-005-0000

181 N. Dearboin Street
Chrcago, Tllina’s 69601

- A This space reserved for Recorder's use only.

MOKRTGAGE, ASSIGNMENT OF LEASES AND RENTS,
SECUKITY AGREEMENT AND FIXTURE FILING

Dared as of September 1, 2011

UGP-THEATER DISTRICT PARKING, LLC
{Mortgagor)

TO

JOHN HANCOCK LIFE INSURANCE COMPANYU.S.A.)
MASSACHUSETTS MUTUAL LIFE INSURANCE COMPANY
ALLSTATE LIFE INSURANCE COMPANY
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John Hancock Loan No. 526576711
MassMutual Loan No. 11203
Allstate Loan No. 123300-123310

THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT AND FIXTURE FILING (this “Mertgage”), made as of the Ist day of
September, 2011, by UGP-TREATER DISTRICT PARKING, LLC, a Dclaware limited
liability company, having its principal place of business ¢/o Interpark Holdings LLC, 200 North
LaSalle Street, Suitc 1400, Chicago, Illinois 60601 (“Mortgagor”), to and for the benefit of
JOHN HANCOCK LIFE INSURANCE COMPANY (U.S.A), a Michigan corporation,
having an address at 197 Clarendon Street, C-3, Boston, Massachusetts 02116 (“John
Hancoc!), MASSACHUSETTS MUTUAL LIFE INSURANCE COMPANY, a
Massachuseits corporation, having an address ¢/o Cornerstone Real Estate Advisers LLC, One
Financial Plaza, Suite 1700, Hartford, Connecticut 06103 (“MassMutual™), and ALLSTATE
LIFE INSURANCE COMPANY, an Illinois corporation, having an address c/o Allstate
Investments, LLC, Adlstate Plaza South, Suite G5C, 3075 Sanders Road, Northbrook, Illinois
60062 (“Allstate”), (Jolin Hancock, MassMutual, and Allstate are individually and collectively
referred to herein as “Niortgagee™).

RECITALS:

A. Mortgagor is the ownsi-ef certain real property commonly and legally described
on Exhibit A attached hereto and made a'rart hereof,

B. Pursuant to a certain Loan Agreement dated as of June 30, 2011, as amended by
that certain First Amendment to Loan Agreemeit. Notes and Other Loan Documents dated as of
the date hereof, between Mortgagor and certain ‘afirliated parties (Mortgagor and such other
patties are collectively referred to herein as the “Porvowers”) and Mortgagee (the “Loan
Agreement”), Mortgagor is jointly and severally liable vvith the other Borrowers as the makers
of the Notes dated the date hereof in the aggregate amount of Four Hundred Eighty Million and
No/100 Dollars ($480,000,000.00) (the “Notes™), and made payablc-to the order of various of the
parties comprising Mortgagee as are identified therein, which Notes <= if not due and payable at
an earlier date set forth therein -- shall mature and be due and payabl¢ i full on or before July 1,
2021.

C. As security for the Notes, in addition to the execution and delivery by Mortgagor
to Mortgagee of this instrument, the other parties constituting the Borrowers have ¢xecuted and
delivered to Lenders certain other Mortgages, Assignments of Leases and Rents <2 ecurity
Agreements and Fixture Filings, and certain other Deeds of Trust, Assignment of Leases and
Rents, Secunty Agreements and Fixture Filings dated as of June 30, 2011 or as of the date
hereof, and recorded in July, 2011 or concurrently herewith (this instrument, together with such
other msiruments, are hereinafter referred to as the “Mortgages™) in the Offices of the Recorder
in which the properties subject to all of the Mortgages (the “Mortgaged Propertics”) are located
(thc foregomg Notes and Mortgages are collectively referred (o herein as the “Loan
Bocuments™).

NOW, THEREFORE, in consideration of the sum of Ten Dollars ($10.00) and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, and in consideration of the Mortgagee making to Mortgagor and the other




1125134090 Page: 8 of &1

UNOFFICIAL COPY

Borrowers the loan evidenced by the Notes pursuant to the terms of the Loan Agreement (the
“Loan”), Mortgagor covenants and agrees for the benefit of the Mortgagee as follows:

To secure the payment of an indebtedness in the aggregate principal sum of
FOUR HUNDRED EIGHTY MILLION AND NO/100 DOLLARS ($480,000,000.00), lawful
money of the United States of America (of which the sum of $37,590,000.00 has been
specifically allocated to the Mortgaged Property), to be paid with interest and all other sums and
fees payable according to the Notes described above, together with all extensions, renewals or
modificaiions thereof, and the loan and all indebtedness, obligations, liabilities and expenses due
hereunder 2nd under any other Loan Document (as hereinafter defined) (the indebtedness,
interest, other sums, fees, obligations and all other sums due under the Notes and/or hereunder
and/or any othzranan Document being collectively called the “Indebtedness™), Mortgagor has
warranted, mortgaged, given, granted, bargained, sold, alienated, enfeoffed, conveyed,
confirmed, pledged, «ssigned and hypothecated and by these presents does warrant, mortgage,
give, grant, bargain, scil, alienate, enfeoff, convey, confirm, pledge, assign and hypothecate unto
Mortgagee and hereby grants into Mortgagee a security interest in the following property and
rights, whether now owned or hield or hereafter acquired (collectively, the “Mortgaged
Property”):

GRANTING CLAUSE ONE

All of Mortgagor’s right, title and interest in and to the real property or properties
deseribed on Exhibit A hereto (collectively, the “Land®).

GRANTING CLAUSE TWO

All additional lands, ostates and development) rights hereafter acquired by
Mortgagor for use in cennection with the Land and the devélepment of the Land and all
additional lands and estates therein which may, from time to time, by supplemental mortgage or
otherwise, be expressly made subject to the lien hereof (collectively, thir " Additional Land”).

GRANTING CLAUSE THREE

Any and all buildings, structures, fixtures, and any additions, ezilargements,
extensions, modifications, repairs, replacements and improvements thereto now ‘or hereafter
located on the Land or any part thereof (collectively, the “Improvements™; the Land, the
Additional Land and the Improvements bereinafter collectively referred to as the “Real
Property”).

GRANTING CLAUSE FOUR

All easements, rights-of-way, strips and gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, oil, gas and mineral rights,
air nights and development rights, zoning rights, tax credits or benefits and all estates, rights,
titles, interests, privileges, liberties, tenements, hereditaments and appurtenances of any nature
whatsoever in any way now or hereafter belonging, relating or pertaining to the Real Property or

QBY 244690001411 3704731 4
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any part thereof and the reversion and reversions, remainder and remainders and all land lying in
the bed of any street, road or avenue, opened or proposed, in front of or adjoining the Land or
any part thereof to the center line thercof and all the estates, rights, titles, interests, dower and
rights of dower, curtesy and rights of curtesy, property, possession, claim and demand
whatsoever, both in law and in equity, of Mortgagor in, of and to the Real Property and cvery
part and parcel thereof, with the appurtenances thereto.

GRANTING CLAUSE FIVE

All machinery, equipment, fixtures and other property of every kind and nature
whatsoerer owned by Mortgagor or in which Mortgagor has or shall have an interest (to the
extent of sih interest) now or hereafter located upon the Real Property or appurtenant thereto
and usable i1 connection with the present or future operation and occupancy of the Real Property
and all building equipment, materials and supplies of any nature whatsoever owned by
Mortgagor or in ‘winch Mortgagor has or shall have an interest (to the extent of such interest)
now or hereafter locaien upon the Real Property or appurtenant thereto or usable in connection
with the present or future operation and occupancy of the Real Property, including but not
limited to all heating, ventiipiing, air conditioning, plumbing, lighting, communications and
clevator machinery, equipment 4nd, fixtures (hereinafier collectively called the “Equipment”)
and the right. title and interest of Mortgagor in and to any of the Equipment which may be
subject to any security agreements (asdefined in the Uniform Commercial Code of the State in
which the Mortgaged Property is locatedthe “Uniform Commercial Code™)) superior, inferior
or part passu in licn to the lien of this Mortgzge, In connection with Equipment which is leased
to Mortgagor or which is subject to a lien or security interest which is superior to the lien of this
Mortgage, this Mortgage shall also cover all rigivi_atle and interest of each Mortgagor in and to
all deposits and the benetit of all payments now-ob hereafter made with respect to such
Equipment.

GRANTING CLAUSE SIX

All awards or payments, including interest thereon which may herctofore and
hereafter be made with respect to the Real Property or any part thereof, whether from the
exercise of the right of eminent domain (including but not limited to any'transfer made in lieu of
or in anticipation of the exercise of said right), or for a change of grade or fo'- an' other injury to
or decrease in the value of the Real Property.

GRANTING CLAUSE SEVEN

To the extent assignable, all leases and subleases (to the extent Mortgagor is a
party) (including, without limitation, all parking license agreements, ground lcases, parking
agreements, license agreements, antennae leases, billboard agreements, and valet agreements,
and all guarantees thereof) and other agreements affecting the use, enjoyment and/or occupancy
of the Real Property or any part thereof, now or hercafter entered into (including any use or
occupancy arrangements created pursuant to Section 365(h) of Title 11 of the United States Code
(the “Bankruptcy Code”) or otherwise in connection with the commencerment or continuance of
any bankruptcy, rcorganization, arrangement, insolvency, dissolution, receivership or similar
proceedings or any assignment for the benefit of creditors in respect of any tenant or occupant of

QB124469.0001401 3704731 4 3
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any portion of the Real Property), together with any extension or rcnewal of the same (the
“Leases”} and all income, rents, issues, profits, revenues and proceeds including, but not limited
to, all oil and gas or other mincral royalties and bonuses from the Real Property (including any
payments recetved pursuant to Section 502(b) of the Bankruptcy Code or otherwise in
connection with the commencement or continuance of any bankruptcy, reorganization,
arrangement, msolvency, dissolution, receivership or similar proceedings or any assignment for
the benefit of creditors in respect of any tenant or occupant of any portion of the Real Property
and all claims as a creditor in connection with any of the foregoing) (the “Rents™) and all
proceeds from the sale, cancellation, surrender or other disposition of the Leases and the right to
receive and apply the Rents to the payment of the Indebtedness pursuant to the Loan Documents.

GRANTING CLAUSE EIGHT

Al _proceeds of and any unearned premiums on any insurance policies covering
the Real Property 21 nv part thereof including, without limitation, the right to receive and apply
the proceeds of any insnrance, judgments or settlements made in lieu thereof, for damage to the
Real Property or any part thereof,

GRANTING CLAUSE NINE

All tax refunds, including intercst thereon, tax credits and tax abatements and the
right to receive or benefit from the san¢ 2which may be payable or available with respect to the
Real Property.

GRANTING CLEAUSE TEN

The right, in the name and on bchalf of Mortgagor, to appear in and defend any
action or proceeding brought with respect to the Real Property or any part thereof and to
commence any action or proceeding to protect the interest of Mdrtgagee in the Real Property or
any part thereof.

GRANTING CLAUSE ELEVEN
All accounts receivable, utility or other deposits, intangibles; contract rights,
interests, estates or other claims, both in law and in equity, which Mortgagertiiw has or may
hereafter acquire in the Real Property or any part thercof.

GRANTING CLAUSE TWELVE

All nights which Mortgagor now has or may hereafter acguire 1o be indemnified
and/or held harmless from any liability, loss, damage, cost or cxpense (including, without
limitation, reasonable attorneys’ fees and disbursements) relating to the Real Property or any part
thereof.

GRANTING CLAUSE THIRTEEN

All plans and specifications, maps, surveys, studies, reports, contracts,
subcontracts, service contracts, management contracts, franchise agreements and other

QBL24460.0001441 3704731 4 4
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agreements, franchises, trade names, trademarks, symbols, service marks, approvals, consents,
permits, special permits, licenses and rights, whether governmental or otherwise, respecting the
use, occupation, development, construction and/or operation of the Real Property or any part
thereof or the activities conducted thereon or therein, or otherwise pertaining to the Real
Property or any part thereof, excluding however any trademark ri ghts m the name “InterPark™
and any derivations thereof.

GRANTING CLAUSE FOURTEEN

All proceeds, products, offspring, rents and profits from any of the foregoing,
mncluding, ‘without limitation, those from sale, exchange, transfer, collection, loss, damage,
disposition,/substitution or replacement of any of the foregoing.

W.TH RESPECT to any portion of the Mortgaged Property which is not real
estale under the laws of the State in which the Mortgaged Property is located, Mortgagor hereby
grants, bargains, sellsarid conveys the same to Mortgagee for the purposes set forth hereunder
and Mortgagec shall ¢ vested wath all rights, power and authority granted hereunder or by law
to Mortgagee with respect tharalo.

TO HAVE AND TO HOLD the above granted and described Mortgaged Property
unto and to the use and bencfit ofifertgagee and the successors and assigns of Mortgagee
forever subject to the Permitted Encumiiances (defined below).

PROVIDED, HOWEVER, these presents are upon the express condition, if
Mortgagor shall well and truly pay to Mortgagee the Indebtedness at the time and in the manner
provided in the Notes and this Mortgage and shall wélkand truly abide by and comply with each
and every covenant and condition set forth herein, in thé Notes and in the other Loan Documents,
these presents and the estate hereby granted shall cease, terminate and be void.

AND Mortgagor represents and warrants to and-covenants and agrees with
Mortgagee as follows:

PART | - GENERAL PROVISIONS

I. Pavment of Indebtedness and Incorporation of Covenanis. Conditions
and Agreements. Mortgagor shall pay the Indebtedness at the time and in the man:jer provided
in the Notes, this Mortgage and the other Loan Documents. All the covenants, conditians and
agreements contained in the Notes and the other Loan Documents (excluding those-that are
unique to any Borrower or the property owned by it) are hereby made a part of this Mortgage to
the same extent and with the same force as it fully set forth herein,

2. Warranty of Title. As of the date hereof, Mortgagor has good and
marketable title to the Mortgaged Property, subject to the Permitted Encumbrances; Mortgagor
has the nght to mortgage, give, grant, bargain, sell, alienate, enfeoff, convey, confinn, pledge,
lease, assign, hypothecate and grant a security interest in the Mortgaged Property; Mortgagor
possesses an indefeasible fee estate in the Real Property, subject to the Permitted Encumbrances;
and Mortgagor owns the Mortgaged Property frec and clear of all liens, encumbrances and
charges whatsoever except those exceptions shown in the title insurance policy insuring the lien

QBY 24469000142 13704731 4 3
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of this Mortgage (this Mortgage and the licns, encumbrances and charges shown as exceptions in
such ftitle policy, hereinafter collectively referred to as the “Permitted Encumbrances™).
Mortgagor shall forever warrant, defend and preserve such title and the validity and priority of
the lien of this Mortgage and shall forever warrant and defend the same to Mortgagee against the
claims of all persons whomsoever, subject to the Permitted Encumbrances.

3 Insurance; Casualty and Property.

(a) Mortgagor, at its sole cost and expense, shall keep the Mortgaged
Property insured during the term of this Mortgage for the mutual benefit of Mortgagor and
Mortgagee against loss or damage by any peril covered by a standard “special perils” or “all-
risk-of-physical-loss” insurance policy including, without limitation, riot and civil commotion,
acts of terrorisin, vandalism, malicious mischief, burglary, and theft in an amount (1) equal to at
least one hundred percent (100%) of the then “full replacement cost” of the Improvements and
Equipment, without deduction for physical depreciation and (ii) such that the insurer would not
deem Mortgagor a coinsarer under such policies. The policies of insurance carried in accordance
with this Paragraph 3 Shall ke paid annually in advance and shall contain the “Replacement Cost
Endorsement” with a waiver of depreciation, and shall have a deductible no greater than
$100,000 (except for category deduatibles calculated on a percentage basis), unless so agreed by
Mortgagee. In addition, Mortgageeiiay, at its option, retain the services of a firm to monitor the
policies of insurance for conformance with this Mortgage, the cost of which shall be borme by
Mortgagor.

(b) Mortgagor, at nge-suie cost and expense, for the mutual benefit of
Mortgagor and Mortgagee, shall also obtain and-nzaintain during the term of this Mortgage the
foliowing policies of insurance:

(1) [[ntentionally Deleted]

(i) Commercial general liability insvidnce, including broad form
property damage, blanket contractual and personal injuries” (iicluding death resulting
therefrom) coverages.

(i) Rental loss insurance in an amount equal to at ledst one hundred
percent (100%) of the aggregate annual amount of all rents and additional x¢nts payable
by all of the tenants under the Leascs (whether or not such Leases are ternirble in the
event of a fire or casualty), such rental loss insurance to cover rental losses fot a period of
at least one (1) year after the date of the fire or casualty in question. The amount of such
rental loss insurance shall be increased from time (o time during the term of this
Mortgage as and when new Leases and renewal Leascs are entered into in accordance
with the terms of this Mortgage, to reflect all increased rent and increased additional rent
payable by atl of the tenants under such renewal Leases and all rent and additional rent
payable by all of the tenants under such new Leases.

(iv)  Insurance against loss or damage from explosion of steam boilers,

air conditioning equipment, high pressure piping, machinery and equipment, pressure
vessels or similar apparatus now or hereatter installed in the Improvements.

QRU24460.0001 44 3704731 4 6
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(v} Such other insurance (including, without iimitation, earthquake
insurance) as may from time to time be reasonably required by Mortgagee in order to
protect its interests or, in the event of a Secondary Market Transaction, as required by the
Rating Agencies (as such terms are hereinafter defined).

¢y All policies of insurance (the “Policies™) required pursuant to this
Paragraph 3 (i) shall be issued by an insurer satisfactory to Mortgagee (and, in the event of a
Secondary Market Transaction, to the Rating Agencies), (i1) shall contain the standard New York
Mortgagee non-contribution clause naming Mortgagee as the person to which all payments made
by such insurance company shall be paid, (iii) shall be maintained throughout the term of this
Mortgag= without cost to Mortgagee, (iv) shall be delivered to Mortgagee, (v) shall contain such
provisions /43 Mortgagee decms reasonably necessary or desirable to protect its interest
including, vathent limitation, endorsements providing that neither Mortgagor, Mortgagee nor
any other party.siiall be a co-insurer under such Policies and that Mortgagee shall receive at least
fifteen (15) days -pricr. written notice of any modification or cancellation and (vi) shall be
satistactory in form and_substance to Mortgagee (and, in the event of a Secondary Market
Transaction, to the Rating Agencies) and shall be approved by Mortgagee (and, in the cvent of a
Secondary Market Transaction, by the Rating Agencies) as to amounts, form, risk coverage,
deductibles, loss payces and insireds. All amounts recoverable thereunder are hereby assigned
to the Mortgagee. Not later than wp(30) days prior to the expiration date of each of the Policies,
Mortgagor will deliver to Mortgagee satizfactory evidence of the renewal of each of the Policies.

(d)  If the Improverients shall be damaged or destroyed, in whole or in
material part, by fire or other casualty, Mortgager-shall give prompt notice thereof to Mortgagee
and prior to the making of any repairs thereto. Fai'owing the occurrence of fire or other casualty
that does not constitute Substantial Damage (defined below), regardless of whether insurance
proceeds are payable under the Policies, Mortgagor «nall promptly proceed with the repair,
alteration, restoration, replacement or rebuilding of the Improy<iments as near as possible to their
value, utility, condition and character prior to such damage of destruction. Such repairs,
alterations, restoration, replacement and rebuilding are herein Callectively referred to as the
“Restoration”. However, if the damage to the Improvements constitites Substantial Damage,
Mortgagor at its option may either (i} elect to proceed with the Restoratio; or (ii) proceed under
Section 13.3 of the Loan Agreement. For purposes hereof, “Substantiai-Darsage”) shall mean
any damage or destruction caused by a casually or condemnation, the Resteration of which
involves an estimated cost to complete which would exceed fifty percent (50%)0f the Allocated
Loan Amount (as set forth in the Loan Agreement) for the Mortgaged Property. Any Restoration
shall be performed in accordance with the following provisions:

(1) Mortgagor shall procure, pay for and furnish to Mortgagee true
copies of all required governmental permits, certificates and approvals with respect to the
Restoration.

(i) Mortgagor shall fumish Mortgagee, within sixty (60) days of the

casualty, evidence reasonably satisfactory to Mortgagee of the cost to complete the
Restoration,
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(1) If the estimated cost to complcte the Restoration exceeds five
percent (5%) of the Allocated Loan Amount (as set forth in the Loan Agreement) for the
Mortgaged Property, the Restoration shall be conducted under the supervision of an
architect {the “Architect”) selected by Mortgagor and approved by Mortgagee (which
approval shall not be unreasonably withheld), and no such Restoration shall be made
except In accordance with detailed plans and specifications, detailed cost estimates and
detailed work schedules approved by Mortgagee (which approval shall not be
unreasonably withheld).

(iv)  1f the estimated cost of the Restoration shall exceed ten percent
10%) of the Allocated Loan Amount (as set forth in the Loan Agreement) for the
Morgaged Property in the aggregate, at the request of Mortgagee, Mortgagor, before
comtaeanoing any work, shall cause to be furnished to Mortgagee a surety bond or bonds,
in forinwand, substance reasonably satisfactory to Mortgagee, naming Mortgagor and
Mortgagee as’ ce-obligees, in an amount that is not less than the estimated cost of the
Restoration, issued by a surety company or companies reasonably satisfactory to
Mortgagee.

(v)  The Restoration shall be prosecuted to completion with all due
diligence and in an expeditions and first class workmanlike manner and in material
compliance with all laws and stber. governmental requirements, all permits, certificates
and approvals, all requirements 4 iire underwriters and all insurance policies then in
force with respect to the Real Property.

(vi) At all times when any work is in progress, Mortgagor shall
maintain atl insurance then required by law with respect to such work, and, prior to the
commencement of any work, shall furnish to Moitgagee duplicate originals or certificates
of the policies therefor.

(vir)  Upon completion of the Restoration, Mortgagor shall obtain
(A) any occupancy permit which may be required for the [mygrovements and (B) all other
governmental permits, certificates and approvals and all’ permuts, certificates and
approvals of fire underwriters which are required for or with respect to the Restoration,
and shall furnish true copies thereof to Mortgagee.

(vin) An Event of Default (as hereinafter detined) shall be-deemed to
have occurred under this Mortgage if Mortgagor, after having commenced denialition or
construction of any Improvements, shall abandon such demolition or the construction
work or shall fail to complete such demolition and construction within a reasonable time
after the commencement thercof.

(e) Mortgagor and Mortgagee shall jointly adjust and settle all
property surance claims; provided, however, that so long as no Monectary/Bankruptcy Default
{as defined in the Loan Agreement) is continuing, Mortgagee shall not participate in the
adjustment of any loss if the estimated cost of repair or recovery does not exceed the greater of
$100,000.00 or two percent (2%) of the Allocated Loan Amount (as set forth in the Loan
Agreement) for the Mortgaged Property. In the event of any insured loss, the payment for such
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loss shall be made directly to Mortgagee. Any insurance proceeds payable under any of the
Policies may, at the option of Mortgagee, be used in one or more of the following ways: (w)
applied to the Indebtedness, whether such Indebtedness then be matured or unmatured (such
application to be without prepayment fee or premium), (x) used to fulfill any of the covenants
contained herein as the Mortgagee may determine, (y) if an Event of Default has occurred and is
continiuing, used to replace or restore the property to a condition satisfactory to the Mortgagee, or
(7) released to the Mortgagor. Notwithstanding the foregoing, provided (i) the amount of the
loss does not exceed fifty percent (50%) of the Allocated Loan Amount for the Mortgaged
Property. (i1) no Event of Default has occurred and remains uncured at the time of such
application, (iii) the insurer does not deny liability to any named insured, (iv) business
mterruption. insurance is available and in full force and effect, (v) the remaining Improvements
continue 2t all times to comply with all applicable building, zoning and other land use laws and
regulations, (+1)"in Mortgagee’s reasonable judgment, the Restoration is practicable and can be
completed withinte (1) year after the damage, destruction or loss and at least one (1) year prior
to the Maturity Date’(a< such term is defined in the Notes), (vii) rebuilding of the Improvements
to substantially identiczlsize, condition and use as existed prior to the casualty is permitted by
all applicable Jaws and ordinances, (viti) the Mortgagor has access to sufficient funds, including
insurance proceeds, to complete the Restoration, and (ix) the projected net operating revenues
upon completion of the restoration ‘will not be materially less than the net operating revenues
immediately prior to the casualty (4n¢ in all events such projected net operating revenues must
be adequate to pay debt service), theh Mairtgagee shall make all of such proceeds available to
Mortgagor to be used for Restoration. Any application of insurance proceeds to the Indebtedness
shall be to the unpaid installments of princijal aue under the Notes in the inverse order of their
maturity, such that the regular payments under the Notes shall not be reduced or altered in any
manner. In the event the above criteria are saticfied. (including that no Event of Default has
oceurred and is continuing hereunder, under the Notes»<other Loan Documents) or Mortgagee
otherwise elects to allow the use of such proceeds for the-Restoration, such proceeds shall be
disbursed in accordance with the following provisions:

(1) Each request for an advance of insurarce proceeds shall be made
on seven (7) days” prior notice to Mortgagee and shall be acceiapanied by a certificate of
the Acchitect, if one be required under Paragraph 3(d)(iii) above, otherwise by an
executive officer or managing general partner or managing member of Mortgagor, stating
(A) that all work completed to date has been performed in compliance-w1tii the approved
plans and specitications and in accordance with all provisions of law] {R} the sum
requested 1 properly required to reimburse Mortgagor for payments by Mottaazor to, or
is property duc to, the contractor, subcontractors, materialmen, laborers, cigineers,
architects or other persons rendering services or materials for the Restoration (giving a
brief description of such services and materials), and that when added to all sums, if any,
previously disbursed by Mortgagee, does not exceed the value of the work done to the
date of such certificate and (C} that the amount of such proceeds remaining in the hands
of Mortgagee will be sufficient on completion of the work to pay the same in full (giving,
in such reasonable detail as Mortgagee may require, an estimate of the cost of such
completion).

(11) Each request for an advance of insurance proceeds shall, to the
extent permitted under applicable law, be accompanied by waivers of liens satisfactory to
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Mortgagee covering that part of the Restoration previously paid for, if any, and by a
search prepared by a title company or by other evidence reasonably satisfactory to
Mortgagee including without limitation a title endorsement satisfactory to Mortgagee if
availablc in the state where the Real Property is located, that there has not been filed with
respect to the Real Property any mechanic’s lien or other lien or instrument and that there
exist no encumbrances on or affecting the Real Property other than the Permitted
Encumbrances or otherwise approved by Mortgagee. In addition to the foregoing, the
request for the final advance shall be accompanied by (A) any final occupancy permit
which may be required for the Improvements, (B) all other governmental permits,
certificates and approvals and all other permits necessary for the occupancy and operation
ot the Real Property, (C) Tenant estoppels from tenants, if any, whosc space was affected
ani(DN) final lien waivers from all contractors, subcontractors and materialmen.

(1) No advance of insurance proceeds shall be made if there exists an
Event of Defiult on the part of Mortgagor under this Mortgage, the Notes or any other
Loan Document

(1v) 30 the cost of the Restoration (as reasonably estimated by
Mortgagee) at any time/shall exceed the amount of the insurance proceeds available
therefor, insurance procecdsshall not be advanced until Mortgagor, before commencing
the Restoration or continuing tie Restoration, as the case may be, shall deposit the full
amount of the deficiency (or othe: assurances reasonably satisfactory to Mortgagee) with
Mortgagee and the amount so deposited shall first be applied toward the cost of the
Restoration before any portion of the wspnance proceeds is disbursed for such purpose.

Upon completion of the Restoration anii payment in full therefor, or upon failure
on the part of Mortgagor promptly to commence or diligontly to continue the Restoration, or at
any time upon request by Mortgagor, Mortgagee may apply.the amount of any such proceeds
then or thereafter in the hands of Mortgagee to the payment of the Indebtedness; provided,
however, that nothing herein contained shall prevent Mortgagee/irom applying at any time the
whole or any part of such proceeds to the curing of any monetary Eveat of Default that has not
been cured within the applicable cure peried under this Mortgage, the Netes or any other Loan
Document.

() Insurance proceeds and any additional funds” deposited by
Mortgagor with Mortgagee shall constitute additional sccurity for the Indebtedness ~ Mortgagor
shall execute, deliver, file and/or record, at its expense, such documents and insirdiments as
Mortgagee deems necessary or advisable to grant to Mortgagee a perfected, first priority security
interest in the insurance proceeds and such additional funds. [f Mortgagee elects to have the
insurance proceeds applied to Restoration, (1) the insurance proceeds shall be, at Mortgagee’s
clection, disbursed in installments by Mortgagee or by a disbursing agent (“Depository”)
selected by Mortgagee and whose fees and expenses shall be paid by Mortgagor in the manner
provided in Paragraph 3(e) above and (ii) all reasonable costs and expenses incurred by
Mortgagee in connection with the Restoration, including, without limitation, reasonable counsel
fees and costs, shall be paid by Mortgagor.
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4, Payment of Taxes, Ete.

(a) Subject to Mortgagor’s right to contest the same in accordance
with the Loan Documents, Mortgagor shall pay all taxes, assessments, water rates and sewer
rents, now or hereafter levied or assessed or imposed against the Mortgaged Property or any part
thereof’ (the “Taxes”) and all ground rents, maintenance charges, other governmental
impositions, and other charges, including, without limitation, vault charges and license fees
(collectively, “Other Charges™) for the use of vaults, chutes and similar areas adjoining the Real
Property, as same become due and payable. Mortgagor will deliver to Mortgagee, promptly
upon Mortgagee’s request, evidence satisfactory to Mortgagee that the Taxes and Other Charges
have bsen s paid and are not then definquent or are being contested. Subject to Mortgagor’s
right to coritest the same in accordance with the Loan Documents, Mortgagor shall not suffer or
permit any iiejor charge (including, without limitation, any mechanic’s lien) against all or any
part of the Mortgaged Property and Mortgagor shall promptly cause to be paid and discharged
any lien or charge viigtsoever which may be or become a lien or charge against the Mortgaged
Property, and Mortgagor.shall promptly pay for all utility services provided to the Mortgaged
Property. In addition, Morigagee may, at its option, retain the services of a firm to monitor the
payment of Taxes, the reasunabie cost of which shall be bome by Mortgagor.

(b)  Nowwiiistanding the provisions of subparagraph (a) of this
Paragraph 4, Mortgagor shall have tiie Tigtht to contest in good {aith the amount or validity of any
such Taxes, liens or Other Charges (inchuding, without limitation, tax liens and mechanics liens)
referred to in subparagraph (a) above by appropriate legal proceedings and in accordance with all
applicable law, after notice to, but without ost or cxpense to, Mortgagee, provided that
(1) Mortgagor pays such Taxes, liens or Other Cliziges as same become due and payable, unless
Mortgagor delivers cvidence reasonably satisfactor; .to Mortgagee that, as a result of
Mortgagor’s contest, Mortgagor’s obligation to pay such 7'axes, liens or Other Charges has been
deferred by the appropriate governmental authority, in which-event, Mortgagor may defer such
payment of such Taxes, Hens or Other Charges until the date specified by such governmental
authority, (1) such contest shall be promptly and diligently prosécuted by and at the expense of
Mortgagor, (i) Mortgagee shall not thereby suffer any civil penal##,-or be subjected to any
criminal penalties or sanctions, (iv) such contest shall be discontinued a6 such Taxes, liens or
Other Charges promptly paid if at any time all or any part of the Mortgaged Proverty shall be in
mmminent danger of being foreclosed, sold, forfeited or otherwise lost or if thedian and security
interest created by this Morlgage or the priority thereof shall be in imminent ddnger of being
impaired, (v) Mortgagor shall have set aside adequate reserves (in Mortgagee’s (easonable
judgment) for the payment of such Taxes, licns or Other Charges, together with all intérest and
penalties thereon and (vi) Mortgagor shall have furnished such security as may be required in the
proceeding or as may be reasonably requested by Mortgagee, to insure the payment of any such
Taxes, hiens or Other Charges, together with all interest and penalties thereon (the foregoing
clauses (i) through (vi) are hereinatter reterred to as the “Tax Contest Conditions™).

5. Reserve Fund.

(a) Tax and Insurance Fund. Mortgagor shall pay to Mortgagee on the
first business day of cach calendar month such amounts as Mortgagee from time to time
reasonably estimates to be sufficient to create and maintain a reserve fund from which (i) to pay
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the Taxes and Other Charges, at least thirty (30) days prior to the date they are due without the
payment of any penalties or interest, and (ii) to pay, at least ten (10) days prior to their due date
for the renewal of the coverage afforded by the Policies upon the expiration thereof, the
insurance premiums for the Policies estimated by Mortgagee to be payable on such duc date,
(said amounts in (1) and (i1} above hereafter called the “Tax and Insurance Fund™).

(1) Notwithstanding the foregoing clause (i) of this subscction (a),
provided (V) the original Mortgagor identified on the first page hereof is and remains the
owner of the Mortgaged Property, (W) no Event of Default has occurred and is
continuing under this Mortgage or any of the Loan Documents beyond any applicable
natize or cure period, (X) subject to Mortgagor’s right to contest the same and subject to
theV'ax Contest Conditions provided for in Paragraph 4(b) above, Mortgagor pays such
Taxes.apd Other Charges at least fourteen (14) days prior to the date they are due and
prior {G.tpe assessment of any penalties or interest and, promptly upon Mortgagee’s
request, provides evidence of such timely payment to Mortgagee, (Y) if so elected by
Mortgagee at any time after Mortgagor has been delinquent in paying Taxes and Other
Charges, Mortgagor-nays from time to time the reasonable fees charged by a tax
reporting service engaged by Mortgagee to monitor the status of payment of Taxes
aftecting the Mortgaged Property, and (Z) the Debt Service Coverage Ratio (as defined
below) shall be equal to-or greater than 1.25:1, calculated by Mortgagee in its sole
discretion (using a 25-year amortization schedule and an interest rate equal to the Fixed
Rate Component, as defined in the Toan Agreement, applied against the total outstanding
Indebtedness under the Notes), then Mottgagee will not require Mortgagor to make the
deposits referred to in clause (i) of this)subscction (a). In the event Mortgagor is
hereafter required to make the deposits reterrad to in clause (1) of this subsection {a) on
account of Mortgagor’s failure to satisfy atl of the requirements of the preceding
sentence, Mortgagor agrees at Mortgagor’s sole Cost and expense, upon request thereatter
of Mortgagee, to promptly execute and deliver to Mortgagee a written agreement for the
making of such deposits in the future.

(2} Notwithstanding the foregoing clausé (i) of this subsection (a),
provided (W) no Event of Default has occurred and is continuing wnder this Mortgage or
any of the Loan Documents beyond any applicable notice or cure peried, (X) the original
Mortgagor named on the first page of this Mortgage is and remairs the-owner of the
Mortgaged Property, (Y) Interpark Holdings LLC is the owner, dircctly’or indirectly, of
all of the ownership interests in Mortgagor and continues to control and marage the day-
to-day operations of Mortgagor and the Mortgaged Property, and (Z) Mortgago: complies
in full with ail obligations in the [.oan Documents regarding insurance, including without
limitation providing Mortgagee with timely evidence promptly upon Mortgagee’s request
(1) that the required insurance is in place for the Mortgaged Property, and (ii) that all
msurance premivms are paid in full when due, then Mortgagee will not require
Mortgagor to make the deposits referred to in clause (ii) of this subsection (a). In the
event Mortgagor is hereafter required to make the monthly deposits referred to in clause
(1) of this subsection (a) on account of Mortgagor's failure to satisfy all of the
requirements of the preceding sentence related thereto, Mortgagor agrees at Mortgagor’s
solc cost and expense, upon request thercafter of Mortgagee, to promptly execute and
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deliver to Mortgagee a written agrecment for the making of such monthly deposits in the
future.

(b)  Repair and Remediation Reserve Fund. [f reasonably required by
Mortgagee pursuant to Section 5.3 of the Loan Agreement, Mortgagor shall enter into a
Replacement/Repair Agreement (as defined in the Loan Agreement) pursuant to Section 5.3 of
the Loan Agreement (the “Repair and Remediation Reserve Fund”). The Repair and
Remediation Reserve Fund shall be maintained pursuant to the Replacement/Repair Agreement.

The amounts in (a) and (b) above shall hereinafter be collectively called the
“Reserve Tund”. Mortgagor hereby pledges to Mortgagee any and all monies now or hereafter
deposited < the Reserve Fund as additional security for the payment of the Indebtedness.
Mortgagee shall apply the Reserve Fund to payments of Taxes, Other Charges, insurance
premiums ang,_23.applicable, payments for replacements and capital repairs, and repairs and
remediations required-to be made by Mortgagor pursuant to the terms hereof or pursuant to the
terms of any other Lear Documents; provided, however, if there is an Event of Default which is
continuing, then Morigagee may credit such Reserve Fund against the Indebtedness in such
priority and proportions as-Meitgagee in its discretion shall deem proper. If the Reserve Fund is
not sufficient to fully pay for the Taxes, Other Charges and/or the insurance premiums or, as
applicable, amounts for replactments and capital repairs, tenant improvements and leasing
commussions and repairs and remediation when due, Mortgagor shall promptly pay to
Mortgagee, upon demand, an amount wiiich Mortgagee shall estimate as sufficient to make up
the deficiency. The Reserve Fund shall not sonstitute a trust fund and may be commingled with
other monies held by Mortgagee. The Ruserve Fund shall be held in an interest bearing
account(s) reasonably satisfactory to Mortgagor, seiong as Mortgagor is responsible for all costs
incurred in setting up and maintaining such account{s).

(¢) As used 1n this Mortgage;-tie terms Debt Service Coverage Ratio,
Net Cash Flow, Debt Service, Gross Income and Expenses thall have the meanings ascribed to
them in the Loan Agreement.

0. Condemnation. Mortgagor shall promptly give Mortgagee written notice
of the actual or threatened commencement of any condemnation or emiinent domain proceeding
and shall deliver to Mortgagee copics of any and all papers served in cdnnection with such
proceedings.  Following the occurrence of a condemnation, if (1) the darags from such
condemnation does not constitute Substantial Damage, and (2) it is possible ‘¢ igstore the
Mortgaged Property to substantially the same condition as existed prior to the condemnation
(and any awards are payable to or are made available to Mortgagor by Mortgagee), Mortgagor
shall promptly proceed with the Restoration. However, if the damage from such condemnation
constitutes Substantial Damage, or it is not possible to restore it to substantially the same
condition as existed prior to the condemnation, Mortgagor at its option may either (i) clect to
proceed with the Restoration, or (1) proceed under Section 13.3 of the Loan Agreecment. Any
Restoration shall be undertaken in accordance with Section 4(d) hereof. Notwithstanding any
taking by any public or quasi-public authority through eminent domain or otherwise (including
but not limited to any transter made in licu of or in anticipation of the exercise of such taking),
Mortgagor shall continue to pay the Indebtedness at the time and in the manner provided for its
payment in the Notes, in this Mortgage and the other Loan Documents and the Indebtedness shall
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not be reduced until any award or payment therefor shall have been actually reccived after
expenses of collection and applied by Mortgagee to the discharge of the Indebtedness.
Mortgagor shall cause the award or payment made in any condemmation or eminent demain
proceeding, which is payable to Mortgagor, to be paid directly to Mortgagee. Mortgagee may, at
Mortgagee's election, use the award i1 any one or more of the following ways: (a) apply any
such award or payment (for purposes of this Paragraph 6, the award or payment that may be
made in any condemnation or eminent domain proceeding shall mean the entire award allocated
to Mortgagor 1n any capacity) to the discharge of the Indebtedness whether or not then due and
payabie (such application to be without prepayment fee or premium, except that if an Event of
Default, or an event which with notice and/or the passage of time, or both, would constitute an
Event o1 D2fault, has occurred, then such application shall be subject to the applicable premium
computed.in_accordance with the Notes), or (b) use the same or any part thereof to fulfill any of
the covenanis‘contained herein as the Mortgagee may determine. If the Mortgaged Property is
sold, through Toreciosure or otherwise, prior to the receipt by Mortgagee of such award or
payment, Mortgages shall have the right, whether or not a deficiency judgment on the Notes
shall have been soughi_recovered or denied, to receive said award or payment or a portion
thereo{ sufticient to pay the'Indebtedness. Notwithstanding the foregoing, provided (i) there is a
partial condemnation that dues not affect in any material manner the total revenues then
generated by the Mortgaged Prcperty prior to such taking, (ii) no Event of Default has occurred
and remains uncured at the time of such condemnation, (ii1) the Restoration is required to comply
with applicable law, insurance requir¢mepis, or 1s otherwise integral to the continued operation
of business at the Mortgaged Property (as determined by Mortgagee in its reasonable discretion
after consultation with Mortgagor), (iv) the Restoration can be completed within one (1) year
after the condemnation and at least one (1) year prior to the Maturity Date, and {v) the estimated
cost to complete the Restoration does not excecd dive percent (5%) of the Allocated Loan
Amount, then Mortgagee shall make all of such condenration proceeds available to Mortgagor
to be used for Restoration. If made available, awards shzil-be held and disbursed in accordance

with Section 3(e).

7. L.eases and Rents.

(a) Mortgagor does hereby absolutely and ‘unconditionally assign to
Morigagee its right, title and interest in all current and future Leases and Repts.and all proceeds
from the sale, cancellation, surrender or other disposition of the Leases, iv being intended by
Mortgagor that this assignment constitutes a present, absolute assignment and not-an assignment
for additional security only. Such assignment to Mortgagee shall not be constued to bind
Mortgagee to the performance of any of the covenants, conditions or provisions contained in any
such Lease or otherwise to impose any obligation upon Mortgagee. Mortgagor agrees to execute
and deliver to Mortgagee such additional instruments in form and substance satisfactory to
Mortgagee and Mortgagor, as may hereafter be reasonably requested by Mortgagee to further
evidence and confirm such assignment. Nevertheless, subject to the terms of this Paragraph 7,
Mortgagee grants to Mortgagor a revocable license to operate and manage the Mortgaged
Property and to cotlect the Rents. Mortgagor shall hold the Rents, or a portion thercof sufficient
to discharge all current sums due on the Indebtedness, in trust for the benefit of Mortgagee for
use in the payment of such sums. The grant of the foregoing license is subject to the provisions
of Paragraph 1 of the separate Assignment of Leases and Rents of even datc herewith granted by
the Mortgagor as "Assignor” to the Mortgagee as “Assignee” with respect to the Mortgaged
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Property (“Assignment of Leases and Rents”). Upon the occurrence and during the
continuance of an Event of Default, the license granted to Mortgagor herein shall be
automatically revoked and Mortgagee shall immediately be entitled to possession of all Rents,
whether or not Mortgagee enters upon or takes control of the Mortgaged Property. Mortgagee is
hereby granted and assigned by Mortgagor the right, at its option, upon the revocation of the
license granted herein to enter upon the Mortgaged Property in person, by agent or by court-
appointed receiver to collect the Rents. Any Rents collected after the revocation of the license
herein granted may be applied toward payment of the Indebtedness in such priority and
proportion as Mortgagee 1n its discretion shall deem proper. It is further the intent of Mortgagor
and Mortzagee that the Rents hereby absolutely assigned are no longer, during the term of this
Mortgage, property of Mortgagor or property of any estate of Mortgagor as defined in Section
541 of the'Bankruptcy Code and shall not constitute collateral, cash or otherwise, of Mortgagor.
The term “RendsT as used herein shall mean the gross rents without deduction or offsets of any
kind.

(5~ All Leases executed after the date of this Mortgage shall provide
that they are subordinate 1 this Mortgage and that the lessee agrees to attorn to Mortgagee;
provided, however, that nothing herein shall affect Mortgagee’s right to designate from time to
time any one or more Leascs as deing superior to this Mortgage and Mortgagor shall execute and
deliver to Mortgagee and shall use/commercially reasonable efforts to cause to be executed and
delivered to Mortgagee from each tensnt under such Lease any instrument or agreement as
Mortgagee may deem necessary to make such Lease superior to this Mortgage. Upon request,
Mortgagor shall promptly furnish Mortgagee wita executed copies of all Leases.

(c) Mortgagor shall nol, svithout the prior consent of Mortgagee,
which shall not be unreasonably withheld or delayed furless the applicable tenant is requiring
non-disturbance language from Mortgagee), (i) lease ail orany part of the Mortgaged Property,
(11) alter or change the terms of any Lease or cancel or tenpinate, abridge or otherwise modify
the terms of any Lease, (iii) consent to any assignment of orcukietting under any Lease not in
accordance with its terms, (iv) cancel, terminate, abridge or otheirvise modity any guaranty of
any Lease or the terms thereof, (v) collect or accept prepayments 01 installments of Rents for a
period of more than one (1) month in advance (except that Mortgagor may collect prepayments
of up to six months’ of rent in the ordinary course of business), or (vi) further assign the whole or
any part of the Leases or the Rents; provided, however, that such action 3+ described in
subparagraphs (i)-{iv) above may be taken without Mortgagee’s consent for ary Teasc which
(1) which generates annual gross income not exceeding the lesser of (y) ten percent(10%) of the
gross income derived from the Mortgaged Property, or (z) $400,000.00, (2) has an annieal rent of
not less than the then prevailing market rental, and (3) has an original or remaining term {without
giving effect to any unexercised option(s) to extend) not cxceeding ten (10) years (a lease
satisfying those criteria shall be referred to as a “Small Lease”) so long as the taking of such
action is in the ordinary course of Mortgagor’s business and that such action is still subject to
Paragraph 1 of the separate Assignment of Leases and Rents pertaining to Termination Amounts
(as defined therein).

(d) With respect to all Leases, Mortgagor shall (i) observe and perform
cach and cvery cconomic and other materiat provision thereof on the lessor’s part to be fulfilled
or performed under each Lease and not do or permit to be done anything to impair the value of
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the Lease as security for the Loan, including swrender or voluntary termination of any Lease
{except upon an event of default beyond any notice and cure periods by any tenant), (ii) promptly
send to Mortgagee copies of all written notices of default which Mortgagor shall send or receive
thereunder, (i} enforce atl of the material terms, covenants and conditions contained in such
Lease upon the lessee’s part to be performed, short of termination thereof, (iv) execute and
deliver, at the request of Mortgagee, all such further assurances, confirmations and assignments
in connection with the Mortgaged Property as Mortgagee shall, from time to time, reasonably
require and (v) upon request, furnish Mortgagee with executed copies ot all Leases; provided,
however, the notice to Mortgagee referenced in subparagraph (i1) above and the restriction on
termination of a Lease in connection with the enforcement of its terms, covenants and conditions
set forthin (ii1) above shall not be required or apply, as the case may be, for any Small Lease.
Upon the ecenrrence of any Event of Default under this Mortgage, Mortgagor shall pay monthly
in advance to-Mortgagee, or any receiver appointed to collect the Rents, the fair and reasonable
rental value for<k use and occupation of the Mortgaged Property or part of the Mortgaged
Property as may be accupied by Mortgagor or any one Mortgagor and upon default in any such
payment Mortgagor shall vacate and surrender possession of the Mortgaged Property to
Mortgagee or to such receiver and, in default thereof, Mortgagor may be evicted by summary
proceedings or otherwise.

(e)  All sezusity deposits of tenants in excess of $250,000, whether
held in cash or any other form, shall not be commingled with any other funds of Mortgagor and,
if cash, shall be deposited by Mortgagor i such commercial or savings bank or banks as may be
rcasonably satistactory to Mortgagee and in accordance with applicable law. Any bond or other
instrument which Mortgagor 1s permitted to lieid)in lieu of cash security deposits under any
applicable legal requirements shall be maintained in_full force and etfect in the full amount of
such deposits unless replaced by cash deposits as heleinabove described, shall be issued by an
institution reasonably satisfactory to Mortgagee, shall,/if permitted pursuant to any legal
requirements, name Mortgagee as payee or Mortgagee thereunder (or at Mortgagee’s option, be
fully assignable to Mortgagee) and shall, in all respects, tcompiy with any applicable legal
requirements and otherwise be reasonably satisfactory to Mortgagee. Mortgagor shall, upon
request, provide Mortgagee with evidence reasonably satisfactory to Maortoagee of Mortgagor’s
compliance with the foregoing. Following the occurrence and during tlie, continuance of any
Event of Default, Mortgagor shall, upon Mortgagee’s request, if permitied 4y any applicable
legal requircments, turn over to Mortgagee the security deposits (and any interest theretofore
earncd thereon) with respect to all or any portion of the Mortgaged Property, 10 be held by
Mortgagee subject to the terms of the Leases.

. Maintenance and Use of Mortgaged Property.

Mortgagor shall, at its sole cost and expense, keep and maintain the Mortgaged
Property, inctuding, without limitation, parking lots and recreational and landscaped portions
thereof, 1if any, in good order and condition, subject to rcasonable wear and tear. The
fmprovements and the Equipment shall not be diminished, removed, demolished or materially
altered (except for normal replacement of Equipment or removal of obsolete Equipment) and
Mortgagor shall not erect any new buildings, or material structures or buitding additions on the
Mortgaged Property without the prior consent of Mortgagee. So long as no Event of Default
shall have occurred and be continuing, Mortgagor shall have the right at any time and from time
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to time after providing Mortgagee with written notice to make or cause to be made reasonable
alterations of and additions to the Mortgaged Property or any part thercof, provided that any
alteration or addition (i) shall not change the general character of the Mortgaged Property or
reduce the fair market value thereof below its value immediately before such alteration or
addition, or impair the usefulness of the Mortgaged Property (unless such change is required by
applicable law), (i1) is effected with due diligence, in a good and workmanlike manner and in
compliance with all applicable laws and with all provisions of any insurance policy covering or
applicable to the Mortgaged Property and all requirements of the issuers thereof, (iii) is promptly
and fully paid for, or caused to be paid for, by Mortgagor, (iv) the estimated cost of such
alteration or addition does not excced ten percent (10%) of the Allocated Loan Amount (as set
forth 1nthe Loan Agreement) for the Mortgaged Property, (v) if the estimated cost of the work
exceeds five percent (5%) of the Allocated Loan Amount, is made under the supervision of a
qualified architsct or engineer, (vi} shall not violate the terms of any Leases, and (vii) upon
completion, MurtZagor shall provide Mortgagee with (aa) a satisfactory final improvement
survey if the footprntof the building has been altered, (bb) any final occupancy permit which
may be required for th Improvements, if any, (cc) all other governmental permits, certificates
and approvals and all other permits, certificates and approvals of fire underwriters which arc
required with respect to thealierations and additions and the use and occupancy thereof, and
shall furnish true copies thereof to Mortgagee, and (dd) final lien waivers from all contractors,
subcontractors and materialmen.  Mortgagor shalt promptly comply with all laws, orders and
ordinances aftecting the Mortgaged Plorerty, or the use thereof, provided, however, that nothing
in the foregoing clause shall require Mottzagor to comply with any such law, order or ordinance
so long as Mortgagor shall in good faith{ after notice to, but without cost or expense to,
Mortgagee, contest the validity of such law, order or ordinance by appropriate legal proceedings
and in accordance with all applicable law, whick proceedings must operate to prevent (i) the
enforcement thereof, (i) the payment of any fine, charge:or penalty, (iii) the sale or forfeiture of
the Mortgaged Property or any part thereof, (1v) the lieri o1 this Mortgage and the priority thereof
from being impaired, (v} the imposition of criminal Habilny on Mortgagee and (vi) the
imposition, unless stayed, of civil liability on Mortgagee; provided that during such contest
Mortgagor shall, at the option of Mortgagee, provide cash, bonds oz other security reasonably
satistactory to Mertgagee, indemnifying and protecting Mortgagee against any liability, loss or
injury by reason of such non-compliance or contest, and provided further) that such contest shall
be promptly and diligently prosecuted by and at the expense of Mortgago” Mortgagor shall
promptly, at its sole cost and expense, repair, replace or rebuild any part-of e Mortgaged
Property which may be worn or dilapidated. Mortgagor shall not commit any pkysical waste at
thc Mortgaged Property. Mortgagor shall not initiate, join in, acquiesce in or consent to any
change 1 any private restrictive covenant, zoning law or other public or private restriction,
limiting the uses which may be madc of the Mortgaged Property or any part thereof in
contradiction of 1ts existing use as a commercial parking facility. [f under applicable zoning
provisions the usc of all or any portion of the Mortgaged Property is or shall become a
nonconforming use, Mortgager will not cause or permit such nonconforming use to be
discontinued or abandoned without the express consent of Mortgagee. Mortgagor covenants and
agrees that it shall operate the Mortgaged Property at all times as a first-class commercial
parking facility, and rclated and ancillary uscs.
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9. Transfer or Encumbrance of the Mortgaged Property or Interests in
the Mortgagor; Other Indebtedness.

(a) Mortgagor acknowledges that Mortgagee has examined and relied
on the creditworthiness and experience of Mortgagor in owning and operating propertics such as
the Mortgaged Property in agreeing to make the Loan, and that Mortgagee will continue to rely
on Mortgagor’s ownership of the Mortgaged Property as a means of maintaining the value of the
Mortgaged Property as security for repayment of the [ndebtedness. Mortgagor acknowledges
that Mortgagee has a valid interest in maintaining the value of the Mortgaged Property so as to
ensure that, should Mortgagor default in the repayment of the Indebtedness, Mortgagee can
recoverie Indebtedness by a sale of the Mortgaged Property. Except to the extent otherwise
expressly provided in the Loan Agreement, Mortgagor shall not, without the prior written
consent of Maitgagee, sell, convey, alienate, mortgage, encumber, pledge or otherwise transfer
the Mortgaged Pieperty or any part thercof or interest therein, or permit the Mortgaged Property
or any part thereof” te: be sold, conveyed, alienated, mortgaged, encumbered, pledged or
otherwise transferred.

(b) Except to the extent otherwise expressly provided in the Loan
Agreement, a sale, conveyance, ¢licriation, mortgage, encumbrance, pledge or transfer within the
meaning of this Paragraph 9 shaii/pe deemed to include (1) an installment sales agreement
wherein Mortgagor agrees to sell the Mortgaged Property or any part thereof for a price to be
paid n installments, (ii) an agreement 0y Mortgagor leasing all or a substantial part of the
Mortgaged Property for other than actual cCcupancy by a space tenant thercunder or a sale,
assignment or other transfer of, or the grant ol"a‘security interest in, Mortgagor’s right, title and
interest 1n and fo any Leases or any Rents, (1) i Mortgagor, any guarantor of Recourse
Obligations (as hereinafter defined), any other puaraiter, any indemnitor of environmental
liabilities or any general partner or managing member ¢! Meortgagor or of any such guarantor or
indemnitor is a corporation, the voluntary or involuntary iie, assignment, conveyance or
transter of such corporation’s stock (or the stock of any warroration directly or indirectly
controlling such corporation by operation of law or otherwise) or the ereation or issuance of new
stock in one or a series of transactions by which an aggregate of moreshan ten percent (10%) of
such corporation’s stock shall be vested in a party or parties who are not ncw stockholders or any
change in the control of such corporation, (iv) if Mortgagor, any guarantor; of the Recourse
Obligations {as defined in Paragraph 46 below), any other guarantor or any sudemnitor of
environmental liabilities or any general partner or managing member of Mortgagoror any such
guarantor or indemnitor 1s a limited or general partnership, joint venture or limited liability
company, the change, removal, resignation or addition of a general partner, managing partner,
timited partner, joint venturer or member or the transfer of the partnership interest of any general
partner, managing partner or limited partner or the transfer of the interest of any joint venturer or
member, and (v) if Mortgagor, any guarantor of the Recourse Obligations {as defined in
Paragraph 46 below) or any other guarantor or any indemnitor of environmental liabilities. is an
entity, whether one of the above-mentioped entities or not, any change in the ownership or
control of such entity, any merger, consolidation or dissolution or syndication affecting such
cntity, or the transfer, sale, assignment or pledge of any interest in such entity or in any person,
directly or indirectly, controlling such entity or in any general partner or managing member
therecf. whether at one time or in a series of related transactions.
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(c) Mortgagee shall not be required to demonstrate any actual
impairment of its security or any increased risk of default hereunder in order to declare the
Indebtedness immediately duc and payable upon Mortgagor’s sale, conveyance, alienation,
mortgage, encumbrance, pledge or transfer of the Mortgaged Property without Mortgagee’s
consent.  This provision shall apply to every sale, conveyance, alienation, mortgage,
encumbrance, pledge or transfer of the Mortgaged Property regardless of whether voluntary or
not, or whether or not Mortgagee has consented to any previous sale, conveyance, alienation,
mortgage, encumbrance, pledge or transter ot the Mortgaged Property; provided, however, that
nothing in this Section 3 will result in an Event of Default because of an involuntary lien
contestedin accordance with Article 4.

(d)  Mortgagee’s consent to a sale, conveyance, alienation, mortgage,
encumbrance; piedge or transfer of the Mortgaged Property or any other action described in this
Paragraph 9 shail ot be deemed to be a waiver of Mortgagee’s right to require such consent to
any future occurrenceof same. Any sale, conveyance, alienation, mortgage, encumbrance,
pledge or transfer o1 the Mortgaged Property or other action made in contravention of this
Paragraph 9 shall be null and void and of no force and effect.

{e) Mprtgagor agrees to bear and shall pay or reimburse Mortgagee on
demand for all reasonable expenscsqincluding, without limitation, reasonable attorneys’ fees and
disbursements, title search costs and title insurance endorsement premiums) incurred by
Mortgagee in connection with the review, approval and documentation of any such sale,
conveyance, alienation, mortgage, encumbraice, pledge or transfer.

() Except as otherwise ¢xpressly provided for in the Loan Agreement,
Mortgagor will not mcur any indebtedness, secured or unsecured, other than (1)the Loan;
(2) subordinate trade debt (1) incurred in the ordinary ceunse of business to vendors and suppliers
of services to the Mortgaged Property. (i1) not secured by the Murtgaged Property, or any portion
thereof, or by interests in the Mortgagor or any constituent”entity thereof, and (iii) not
accompanied by any rights to contrel or to obtain control of the Mortgagor or any constituent
entity thereof; and (3) equipment financing or leasing and purchase sooney liens which do not
encumber any HVAC, life safety or elevator equipment. No indebtedness other than the Loan
may be secured (subordinate or pari passu) by the Mortgaged Property, orany-portion thereof, or
by interests in the Mortgagor or any constituent entity thereof.

10. Estoppel Certificates.

(@) Mortgagor, within ten (10) business days after request by
Mortgagee, shall furnish Mortgagee from time to time with a statement, duly acknowledged and
certified, setting forth (i) the amount of the original principal amount ot the Notes, (i1) the unpaid
principal amount of the Notes, (iii} the rate of interest in the Notes, (iv) the date through which
all installments of interest, comumitment fees and/or principal have been paid, (v) any offscts or
defenses to the payment of the Indebtedness, if any, (vi) that the Notes and this Mortgage have
not been moditied or if moditied, giving particuiars of such modification and (vii) such other
information as shall be reasonably requested by Mortgagee.
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(b)  Mortgagor, after request by Mortgagee, will use diligent efforts to
obtain and furnish (within the time periods, if any, provided in the applicable Leases or if no
time period 1s so specitied, within ten (10) business days after request) Mortgagee from time to
time with cstoppel certificates from any tenants under then existing Leases, which certificates
shall be in form and substance as required by such Leases, or if not required, then in form and
substance reasonably satisfactory to Mortgagee.

11.  No_Cooperative or Condominium. Mortgagor represents and warrants
that the Mortgaged Property has not been subjected to a cooperative or condominium form of
ownershin.  Mortgagor hereby covenants and agrees that it will not file a declaration of
condoriipium, map or any other document having the effect of subjecting the Mortgaged
Property, <02 condominium or cooperative form of ownership without the prior consent of
Mortgagec.

12, 7 hanges in _the Laws Regarding Taxation. If any law is enacted or
adopted or amended a'ter the date of this Mortgage which deducts the Indebtedness or any
portion thereof from the vaiue of the Mortgaged Property for the purpose of taxation or which
imposes a tax, either directiy or indirectly, on the principal amount of the Notes or Mortgagee’s
interest in the Mortgaged Property, Mortgagor will pay such tax, with interest and penalties
thereon, if any. In the event Mortgagee is advised by counsel chosen by it that the payment of
such tax or interest and penalties by Mcrtgagor would be unlawful or taxable to Mortgagee or
unenforceable or provide the basis for a defense of usury, then in any such event, Mortgagee
shall have the option, by notice of not less/thah ninety {90) days, to declare the Indebtedness
immediately due and payable without prepayiment fee or premium, cxcept that if an Event of
Default, or an event which with notice and/or the/pessage of time, or both, would constitute an
Event of Default, has occurred, the applicable premium computed in accordance with the Notes
shall apply.

13.  No Credits on Account of the Indebtedpress. Mortgagor will not claim
or demand or be entitled to any credit or credits on account of the Indebtedness for any part of
the Taxes assessed against the Mortgaged Property or any part thereof and no deduction shall
otherwise be made or claimed from the taxable value of the Mortgaged Property, or any part
thereof, by reason of thts Mortgage or the Indebtedness. In the event susie.claim, credit or
deduction shall be required by law, Mortgagee shalt have the option, by noice et not less than
ninety (90) days, to declare the Indebtedness immediately due and payable witneur prepayment
fee or premium, except that if an Event of Default has occurred and is continuing, the applicable
premium computed in accordance with the Notes shall apply.

14.  Documentary Stamps. If at any time the United States ot America, any
State thereof or any subdivision of any such State shall require revenue or other stamps to be
affixed to the Notes or this Mortgage, or impose any other tax or charge on the same, Mortgagor
will pay for the same, with interest and penalties thercon, if any.

15, Right of Entry. Mortgagee and its agents shall have the right to enter and
inspect the Mortgaged Property at any time during reasonable business hours upon twenty-four
{24) hours notice to Mortgagor (except in the case of an emergency) and, at Mortgagor’s option,
so long as there is then no Event of Default existing hereunder, shall be accompanied by a
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representative of Mortgagor, in which event Mortgagee and its agents may enter and inspect the
Mortgaged Property at any time,

16. Books and Records.

(@) Mortgagor will maintain full, accuratc and complete books of
accounts and other records reflecting the results of the operations of the Mortgaged Property as
well as its other operations and will furnish, or cause to be furnished, to Mortgagee the
following:

(i) within one hundred twenty (120) days after the end of each fiscal
year, the Mortgagor will furnish to Mortgagee, a statement of Mortgagor’s financial
concition, including a balance shect and profit and loss statement, and a statement of
annua; rcome and expenses reasonably satisfactory in form and substance to Mortgagee
in conneciopawvith the operation of the Mortgaged Property (collectively, the “Financial
Statements™) 1y detail satisfactory to Mortgagee, prepared by, audited and certified by a
certified public accountant who is a member of the American Institute of Certified Public
Accountants, as prepared in accordance with GAAP (with respect to all financial
statements for periods commencing after December 31, 2011), and, in addition, within
forty-tive (45) days after-thoend of each fiscal quarter of Mortgagor, Mortgagor shall
provide the above informaiion except that it may be prepared and certified by the
financial officer of Mortgagor »'wo is responsible for the preparation of such annual
financial statcments. Notwithstanding the foregoing, Mortgagee will accept unaudited
Financial Statements prepared and ceitificd by Mortgagor, Mortgagor’s accountant or a
financial officer of Mortgagor, provided (b4t audited Financial Statements prepared by a
Certificd Public Accountant are not prepared) in the normal course of Mortgagor’s
business; provided further, however, that upor” Mortgagee’s request after an Event of
Default under this Section 16(a)(i) with respect o apy-Mortgaged Property, Mortgagor
shall furnish audited Financial Statements for such Mcrtgazed Property.

(1) accompanying the submission of the ¢ertilied statements ot annual
and quarterly income and expenses shall be a statement of ‘he financial condition of
Interpark Holdings L.L.C, including balance sheet as well as profitund !oss statements, as
well as a certified current rent roll, which shall include, among othe: things, a listing of
all parking agreements with a term of greater than one (1) year and arduval rent greater
than $200,000.00; retail tenant names, lease commencement and expiration dates, square
footage, annual rent, annual operating expense and real estate tax contriowiions; a
statement as to whether or not there are any purchase options and/or co-tenancy

requirements; and any and all other fees paid by tenants and security deposits currently
held.

(1) accompanying the submission of the certilied statements of annual
and quarterly income and expenses shall be such additional financial information as

Mortgagee shall reasonably require.

(b)  Mortgagee shall have the night, upon five (5) days’ prior notice to
Mortgagor (and at Moertgagor's option, so long as no Event ot Default has occurred and is then
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continuing) shall be accompanied by a representative of Mortgagor, to inspect and make copies
of Mortgagor’s books and records and income tax retums and notices.

(¢} In the event of a Secondary Market Transaction, Mortgagor shall
fumnish from time to time such information relating to Mortgagor and the Mortgaged Property as
shall be reasonably requested by the Rating Agencies.

(d) If Mortgagor fails to timely deliver any of the materjals described
in Paragraph 16{a)(i) and (ii) that are required to be delivered to Mortgagee, and Mortgagor does
not deliver such missing materials to Mortgagee within ten (10) business days after Mortgagec
providesMortgagor with notice of such failure, Mortgagor shall promptly pay to Mortgagee, as a
late charge tiie sum of $500 per item. In addition, Mortgagor shall promptly pay to Mortgagee
an addittona. lufe charge of $500 per item for each full month during which such item remains
undelivered fetiewing written notice from Mortgagee. Mortgagor acknowledges that Mortgagee
will incur additional Cxvenses as a result of any such late deliveries, which expenses would be
impracticable to quanafy.and that Mortgagor’s payments under this Paragraph are a reasonable
estimate of such expenses.

17.  Performarce) of Other Agreements. Mortgagor shall observe and
perform each and every material terpi; as well as all terms which in the aggregate have a material
effect, to be observed or performed by such Mortgagor pursuant to the terms of any agrecement or
recorded nstrument affecting or pertamning to the Mortgaged Property.

18. Representations and..Covenants Concerning _Loan.  Mortgagor
represents, warrants and covenants as follows as of tlic date hercof:

(a) The Notes, this Mortgage and the other Loan Documents are not
subject to any right of rescission, sct-off, counterclaim’or defense, including the defense of
usury, nor would the operation of any of the terms of the Motes,- this Mortgage and the other
Loan Documents, or the exercise of any right thereunder, render<his Mortgage unenforceable, in
whole or in part, or subject to any right of rescission, set-off, countezcizim or defense, including
the defense of usury.

(b) All certifications, permits, licenses and apoirovals, including,
without linutation, certificates of completion and occupancy permits required o7 tie legal use
and occupancy of the Mortgaged Property, have been obtained and are in full forze-and effect.
The Mortgaged Property is free of material damage and is in good repair, rcasonabie/wpar and
tear excepted, and there is no proceeding pending for the total or partial condemnation of, or
affecting, the Mortgaged Property.

(c) Except as disclosed on any survey delivered to Mortgagee in
connection with the Loan, all of the Improvements which were included in determining the
appraised value of the Mortgaged Property lie wholly within the boundarics and building
restriction lines of the Mortgaged Property, and no improvements on adjoining properties
encroach upon the Mortgaged Property, and no easements or other encumbrances upon the Land
encroach upon any of the Improvements, so as to affect the value or marketability of the
Mortgaged Property except those which are insured against by title insurance. Except as
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disclosed in any zoning [etter or report delivered to Lender in connection with the Loan, alt of
the Improvements comply with all requirements of applicable zoning and subdivision laws and
ordinances i all material respects.

(d)  The Mortgaged Property 1s not subject to any Leases other than the
Leases described in the rent roll delivered to Mortgagee in connection with this Mortgage. To
Mortgagor’s knowledge, no person has any possessory interest in the Mortgaged Property or
right to occupy the same except under and pursuant to the provisions of the Leases. Except as
otherwise disclosed in writing to Mortgagee, the current Leases are in full force and effect and to
Mortgagor's knowledge there are no defaults thereunder by either party and there are no
conditizns ‘that, with the passage of time or the giving of notice, or both, would constitute
defaults thereunder. Except as otherwise set forth in the Leases, all presently existing leases are
subordinate to'the Mortgage.

) To Mortgagor’s knowledge, the Mortgaged Property and the
Leases are in compliance. in all material respects with all statutes, ordinances, regulations and
other governmental or quasi-governmental requirements and private covenants now or hercafter
relating to the ownership, congruction, use or aperation of the Mortgaged Property.

(f) Theredias not been and shall never be committed by Mortgagor or,
to Mortgagor’s knowledge, any other person in occupancy of or involved with the operation or
use of the Mortgaged Property any act 07 smission aftording the federal government or any state
or local government the right of forfeiturc as‘against the Mortgaged Property or any part thereof
or any monies paid in performance of Morgagor's obligations under any of the Loan
Documents. Mortgagor hereby covenants and agiess not to commit, permit or suffer to exist any
act or omission affording such right of forfeiture.

(g  The Management Agrecment. dated July 1, 2010 (the
“Management Agreement”) between Mortgagor and Interpark Incorporated (“Manager™)
pursuant to which Manager operates the Mortgaged Property (a'ti'ie, correct and complete copy
of which has been delivered to Mortgagee) is in full force and cfiect and to Mortgagor’s
knowledge there is no default or violation by any party thereunder The fee due under the
Management Agreement, and the terms and provisions of the Managsment Agreement, are
subordinate to this Mortgage and the Manager shall attorn to Mortgagee. Morgagor shall not
terminate, cancel, modify, renew or extend the Management Agreement, o eifer into any
agreement relating to the management or operation of the Mortgaged Property with"Manager or
any other party without the express written consent of Mortgagee, which consent sha!! not be
unreasonably withheld, conditioned or delayed. If at any time Mortgagee consents to the
appointment of a new manager, such new manager and Mortgagor shall, as a condition of
Mortgagee’s consent, execute a Manager's Consent and Subordination of Management
Agreement 1n the form then used by Mortgagee.

(h}  Improper Financial Transactions.

(1) Mortgagor 1s, and shall remain at all times, in full compliance with
all applicable laws and regulations of the United States of America that prohibit, regulate
or restrict financial transactions, and any amendments or successors thercto and any
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applicable regulations promulgated thereunder (collectively, the “Finaneial Control
Laws”), including but not limited to those related to money laundering offenses and
related compliance and reporting requirements (including any money laundering oftenses
prohibited under the Money Laundering Control Act, 18 U.S.C. Sections 1956, 1957 and
the Bank Secrecy Act, 31 U.S.C. Sections 5311 et seq.) and the Foreign Assets Control
Regulations, 31 C.F.R. Section 500 ¢ seq.

(i}  Mortgagor represents and warrants that: (a) Mortgagor is not a
Barred Person (hereinafter defined); (b) no tenant of the Mortgaged Property is a Barred
Person; (¢) the Manager s not a Barred person; (d) Mortgagor is not owned or controlted,
arectly or indirectly, by any Barred Person; and (e) Mortgagor is not acting, directly or
inaireatly, for or on behalf of any Barred Person.

() Mortgagor represents and warrants that it understands and has been
advised by lagalcounsel on the requirements of the Financial Control Laws.

(1v) ~~Under any provision of this Mortgage or any of the other Loan
Documents where iiie” Mortgagee shall have the right to approve or consent to any
particular action, mclud’ng without limitation any (i) sale, transfer, assignment of the
Mortgaged Property or ol any direct or indirect ownership interest in Mortgagor, (ii}
leasing of the Mortgaged Property.or any portion thereof, or (iti) incurring of additional
financing secured by Mortgaged Property, or any portion thereof or by any direct of
indirect ownership interest in the Mcrtgagor, Mortgagee shall have the right to withhold
such approval or consent, in its sole discetion, if the granting of such approval or consent
would be a violation of any of the Financia! Control Laws.

(v} Mortgagor covenants and agrees that it will upon request provide
Mortgagee with (or cooperate with Mortgagee in sutaining) information reasonably
required by Mortgagee for purposes of complying witix any Financial Contro] Laws.

As used m this Mortgage, the term “Barred P<rson” shall mean (i) any
person, group or entity named as a “Specially Designatec National and Blocked
Person” or as a person who commits, threatens to commit, supports, oris associated with
terrorism as designated by the United States Department of the Treasury’s Office of
Foretgn Assets Control (“OFAC”), (ii) any person, group or entity named ‘in the lists
maintained by the United States Department of Commerce (Denied Persons ind Entities),
{il1) any government or citizen of any country that is subject to a United States Embargo
identified in regulations promulgated by OFAC, and (iv) any person, group or entity
named as a denied or blocked person or terrorist in any other list maintained by OFAC.

19. Special Purpose Bankruptey Remote Entity/Separateness. As long as

any obligations secured by the Mortgage remain outstanding and not paid in full, Mortgagor

shali m

of any

the conduct of its business and operations:

(a) maintain books and records and bank accounts separate from those
other Person or entity, except that it will be permitted to have consolidated financial
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statements; provided, that appropriate notation shall be made on such consolidated financial
statements to indicate the separateness ot Mortgagor;

(b)  maintain its assets in such a manner that it is not costly or difficult
to segregate, identify or ascertain such assets and maintain its bank accounts separate from any
other Person or entity, except that it will be permitted to have consolidated bank accounts with
one or mere UGP Entities;

(¢) observe all customary organizational and operational formalities;

{(d)  hold itself out to creditors and the public as a legal entity separate
and distinctfrom any other entity;

(e)  prepare separate tax returns (unless required to file a consolidated
income tax returr. by applicable law) and separate financial statements; provided, however, that it
will be permitted to have consohdated financial statements provided that appropriate notation
shall be made on such consolidated financial statements to indicate the separateness of
Mortgagor;

() allocate and charge fairly and reasonably any expenses associated
with services provided by commbon employees, office space expenses, and other overhead
expenses shared with Affiliates (as dedined in the Loan Agreement);

(£ transact all budiness with Affiliates on an arm’s-length basis upon
commercially reasonable terms that are no less favorable to the Mortgagor than would be
obtainable in the market from a person or entity thiatis not an Affiliate; provided, however, that
this provision will not be required for transactions which are only between or among UGP
Entities;

(h) conduct business 1n its own name o1 through an agent or manager
under an agency or management agreement;

(1) not commingle its assets or funds with those-of any other person or
entity other than (1) commingling between or among any or all of Uiban.Growth Property
Limited Partnership ("UGPLP”), the other Borrowers (as such term is cefired in the Loan
Agrecment), PreFlight Parking Hobby GP, LLC, PreFlight Limited Partner Hokoy, LLC and
UGP-Everest, LLC (each individually called a “UGP Entity” and collectively cailzd the “UGP
Entities™), (2) remittances to affiliates for payment or reimbursement of the UGP Edtities” pro
rata share of (x) insurance premiums, (y) payroll expenses, and (z} such other shared expenses
which 1n the aggregate for the properties owned by the UGP Entities do not exceed 5% of all
expenses for such propertics, and (3) remittances of excess cash flow after payment of expenses
of UGP Entities (including, without himitation, payment of UGP Entities’ pro rata share of sharced
cxpenses) as long as at the time of any such remittance the UGP Entities have the ability to pay
their expenses in the ordinary course of their business and meet their reasonably foreseeable
capital expenditures; provided, however, that (A) prior to October 1, 2011 (as such date may be
extended with the consent of the Mortgagee), the UGP Entities may maintain their current
approach to the receipt and holding of funds and the payment ot expenses while they implement
procedures regarding funds and expenses satisfving the requirements of this clause (i), (B) the
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Mortgagor shall not make any ot the remittances described in the preceding clauses (2)(x), (y)
and (z) above more than five (5) days prior to the date such amounts are due (or not more than
{ive days prior to any earlier payment date that may be required pursuant to the terms of this
instrument or any of the other Loan Documents), and (C) within five (5) days after Mortgagee's
request from time to time, the Mortgagor shall provide a detailed delineation of the expenses
described 1n clause (2)(z) above;

) not assume, guarantee, become obligated tor, or pay the debts or
obligations of any other Person or entity other than thc UGP Entities and other than
intercompany loans satisfying clause (g):

(k)  pay its own liabilities and expenses, and the liabilities and
expenses of any. UGP Entities, out of its own funds or funds of any UGP Entities, or out of funds
provided by Atfihates of UGPLP pursuant to intercompany loans satisfying clause (g);

(') not acquire obligations or securities of its members or Affiliates,
other than intercompary deht satisfying clause (g);

{m) “not-hold out its credit as available to satisfy the obligations of any
other Person or entity, other than Mortgagor and the other borrowers under the Loan Documents
solely with respect to the Indebtednass:

(n)  not pledge s assets for the benefit of any other entity or make any
loans or advances 1o any Person or entity except as contemplated by or permitted in the Loan
Documents;

o) not buy or hold cvidénse of indebtedness issued by any other
Person or entity (other than cash and investment-grade securities), other than intercompany debt
satistying clause (j);

(p) correct any known misunderstailding regarding its separate
identity;

(@) notidentify itself as a division of any other Person or entity;

(x) together with the other UGP Entities, maintain adzgiate capital in
the aggregate in light of their contemplated business operations to the extent the-Real Estate
Security (as defined in the Loan Agreement) generate sufficient net operating incsme (after
payment of all expenses of all UGP Entities, including repayment from time to time of all
intercompany loans satistying clause (g)) to maintain the same for all UGP Entities:

(s) maintain all required qualifications to do business in the state in
which the Mortgaged Property is located;

() at all times cause there to be at least one non-economic member or
duly appomnted manager or director (an "Independent Manager") of Mortgagor reasonably
satisfactory to Mortgagee who is not at the time of initial appointment, and has not been at any
time during the preceding five (5) years: (a) stockholder, director, officer, employee, partner,
attorney or counsel of Mortgagor or any affiliate; (b) a customer, supplier or other person who
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derives more than ten percent (10%) of its purchases or revenues from its activitics with
Mortgagor or any atfiliate; (c) a person or other entity controlling or under common control with
any such stockhotder, partner, customer, supplier or other person; {(d) a member of the immediate
family ot any such stockholder, director, officer, employee, partner, customer, supplier or other
person.  As used herein, the term "control” means the possession, directly or indirectly, of the
power to direct or cause the direction of management, policies or activities of a person or entity,
whether through ownership of voting sccurities, by contract or otherwise. The Independent
Manager for the Mortgagor may also serve as the Independent Manager for any one or more
Affiliates of the Mortgagor, unless such party cannot confirm in writing at the time of his or her
appointment that he or she believes that he or she can serve as an Independent Manager for
multiple enities without adversely affecting his or her obligations to the Mortgagor;

(W) not cause or permit its member or manager to take any action
relating to banxupicy unless at the time of such action all members votc in favor thereof and
there shail be at leas' ope member who is an Independent Manager; and

(v) ~conduct its business so that the assumptions made with respect to
Mortgagor in that certain opirion letter dated as of the date hereof (the "Insolvency Opinion")
delivered by Mayer Brown LLFP i connection with the Loan shali be true and correct in all
respects.

20.  Events of Defaul: Remedies. Each of the following events shall
constitute an “Event of Default” hercunder;

(a) if (i) any installment of interest or principal is not paid within five
(5) days after the same 1s due, (ii) the entire [ndebtcdiiess is not paid on or before the Maturity
Date (or if the Maturity Date has been accclerated, upsn such acceleration), or (i11) any other
payment or charge due under the Notes, this Mortgage er'dny other Loan Documents is not paid
within five (5) days after when due (except that payments rélating to taxes or insurance or that
would incur a penalty if not timely made shall not be entitled to suciy 5-day grace period);

(b) i any Taxes payable directly to the billing authority by Mortgagor
are not paid before interest becomes payable on the amount due oi a penalty is assessed
(provided that the foregoing provisions of this clause (b) shall be subject to/the right to contest
Taxes granted to Mortgagor in Paragraph 4(b) of this Mortgage, but only tor/so iong as the
conditions in Paragraph 4(b) of this Mortgage remain satisfied and, if there i@ Tax and
Insurance Fund and the amounts on deposit in such Tax and Insurance Fund are suificiznt and
available to pay amounts due, no Event of Default should be deemed to have occurred);

{c) il the Policies arc not kept in full force and effect and copies
thereof are not delivered to Mortgagee within ten (10) days after request by Mortgagee:

{d) if any Lease which is not a Small Lease is terminated due to the
landlord’s default thereunder after expiration of any applicable notice and cure period provided

theretn, or if there is a transfer in violation of Paragraph 9 herein;

(e) if any of the events described in Paragraph 41 shall occur;
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(H if at any time any representation or warranty of Mortgagor or any
Guarantor made herein or in any guaranty, agreement, certificate, report, affidavit, owner’s
affidavit, financial statement or other instrument furnished to Mortgagee shall be false or
misleading in any material respect on the date made and the same is not cured within thirty (30)
days atter written notice thereof:

(g} if any mortgagee under a mortgage of the Mortﬂ&ged Property,

whether superior or subordinate to this Mortgage (i) demands payment in full or otherwise

accelerates any indebtedness of Mortgagor or (ii) otherwise commences the exercise of any
remedy available to such party under any loan document;

(h)  if Mortgagor fails to cure promptly any violation of any law or
ordinance affecting the Mortgaged Property (provided that the foregoing provisions of this clause
(h) shall be sueicat-to any right to contest such violation specifically granted to Mortgagor in
Paragraph 8 of this bortgage) and, provided that the violation does not cause imminent harm to
human health or safety, the cure shall be completed within thirty (30) days after such violation
oceurs, or such earlier tiveo,if an earlicr cure pertod is required by the applicable law or
ordinance; further, provided; however, if such default is not capable of being cured within such
thirty (30} days period and Mortzager shall have commenced the cure, then such thirty (30) day
period shall be extended to ninety (95) days trom the violation;

(1) il any Guavauty (as hereinafter defined) is terminated or any
Guarantor attempts to withdraw, cancel or disllaim any Guaranty;

() if a default by Mortgagor under any of the other terms, covenants
or conditions of the Notes, this Mortgage or any otherLaan Document for which no notice, grace
or cure period is specified shall occur, and such defau!( ¢hall not have been cured (if no cure
period is otherwise specified) within thirty (30) days aftet notise from Mortgagee, provided that
if such default is not susceptible of being cured within such thirty (30) day period and Mortgagor
shall have commenced the cure of such default within such thirty\30) day period and thereafter
diligently pursues such cure to completion, then such thirty (30) day‘period shall be extended for
a period of ninety (90) days from the occurrence of the default, provided, further. that the notice
and grace period set forth in this subparagraph (j) shall not apply to any ether-Event of Default
expressly set forth in this Paragraph 20 or to any other Event of Default defined as such in any
other Loan Document or to any other covenant or condition with respect to which 4 yrace period
1s expressly provided elsewhere; or

(k) if any of the provisions of Paragraphs 42(d) and/or Paragraph 42(1)
are violated or not complied with, and/or if any representation or warranty in Paragraph 42(b)
and/or 42(c) shall prove false or misleading in any respect and/or if any of the cvents described
in Paragraph 42(e¢) shall occur.

Upon the occurrence of any Event of Default, the Indcbtedness shall immediately
become duce at the option of Mortgagee.

Upon the occurrence of any Event of Detault, Mortgagor shall pay interest on the
entire unpaid principal balance of the Notcs, as defined in and provided for in the Notes.
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Upon the occurrence of any Event of Default, Mortgagee may, to the extent
permitted under applicable faw, elect to treat the fixtures included in the Mortgaged Property
either as real property or as personal property, or both, and proceed to exercise such rights as
apply thereto. With respect to any sale of real property included in the Mortgaged Property
made under the powers of sale herein granted and conferred, Mortgagee may, to the extent
permitted by applicable law, include in such sale any fixtures included in the Mortgaged
Property and relating to such real property.

21. Additional Remedies.

(a) Upon the occurrence of any Event of Default, Mortgagee may take
such actior; without notice or demand, as it shall deem advisable to protect and enforce its rights
against Mortgagar and in and to the Mortgaged Property or any part thereof or interest therein,
including, but nordimited to, the following actions, each of which may be pursued concurrently
or otherwise, at stch time and in such order as Mortgagee may determine, in its sole discretion,
without impairing or otherwise atfecting the other rights and remedies of Mortgagee (i) enter into
or upon the Real Property, either personally or by its agents, nominees or attorneys and
dispossess Mortgagor and iis.agents and servants therefrom, and thereupon Mortgagee may (A)
use, operate, manage, control, iisurz, maintain, repair, restore and otherwise deal with all and
every part of the Mortgaged Propetty and conduct the business thereat, (B) complete any
construction on the Mortgaged Property 1n such manner and form as Mortgagee deems advisable,
(C) make alterations, additions, renewils, replacements and improvements to or on the
Mortgaged Property, (D) exercise all righ's and powers of Mortgagor with respect to the
Mortgaged Property, whether in the name i Mortgagor or otherwise, including, without
limitation, the right to make, cancel, enforce or/madify leases, obtain and evict tenants and
demand, sue for, collect and receive all earnings, revenuas: rents, issues, profits and other income
of the Mortgaged Property and every part thereof and (E) apply the receipts from the Mortgaged
Property to the payment of the Indebtedness, after deducting therefrom all expenses (including
reasonable attorneys’ fees and expenses) incurred in connection with the aforesaid operations
and all amounts neccssary to pay the taxes, assessments, insurance and other charges in
connection with the Mortgaged Property, as well as just and reasondsle compensation for the
services of Mortgagee and its counsel, agents and employees, or (ii) institate proceedings for the
complete foreclosure of this Mortgage in which casc the Mortgaged Property may be sold for
cash or upon credit in one or more parcels, or (iit) with or without entry, to the-edent permitted
and pursuant 1o the procedures provided by applicable law, institute proceedings fir the partial
foreclosure of this Mortgage for the portion of the Indebtedness then due and payable, subject to
the continuing lten of this Mortgage for the balance of the Indebtedness not then due, or (iv)
institute an action, suit or proceeding in equity for the specific performance of any covenant,
condition or agreement contained hercin or in the Notes or any other Loan Document, or (v}
recover judgment on the Notes or any Guaranty either before, during or after any procecdings for
the enforcement of this Mortgage, or (vii) pursue such other remedies as Mortgagee may have
under applicable law.

(h) The purchase money proceeds or avails of any sale made under or
by virtue of this Paragraph 21, together with any other sums which then may be held by
Mortgagee under this Mortgage, whether under the provisions of this Paragraph 21 or otherwise,
shall be applied as follows:

QBY 2440690001441 3704731 .4 29

wtincre A o ...,‘w.r.....‘..:,.......A‘.‘,,... e . R et S D s e b e ks i S W A S




1125134090 Page: 36 of 61

UNOFFICIAL COPY

First; To the payment of the costs and expenses of any such sale, including
reasonable compensation to Mortgagee, its agents and counsel, and of any judicial proceedings
wherein the same may he made, and of all expenses, liabilities and advances made or incurred by
Mortgagee under this Mortgage, together with interest as provided herein on all advances made
by Mortgagee and all taxes or assessments, except any taxes, assessments or other charges
subject to which the Mortgaged Property shall have been sold.

Second:  To the payment of the whole amount then due, owing or unpaid upon
the Notes for principal, together with any and all applicable interest, fees and late charges.

Third: To the payment of any other sums required to be paid by Mortgagor

pursuant to‘any provision of this Mortgage or of the Notes or of the Guaranty.

Feurth:  To the payment of the surplus, if any, to whomsoever may be lawfully
entitled to receive tie same.

Mortgagee and any receiver of the Mortgaged Property, or any part thercof, shall
be liable to account for only fasse rents, issues and profits actually received by it.

(c) Muartgagee may adjourn from time to time any sale by Mortgagee
to be made under or by virtue of this Martgage by announcement at the time and place appointed
for such sale or for such adjourned saiz’or sales; and, except as otherwise provided by any
applicable provision of law, Mortgagee, ‘without further notice or publication, may make such
sale at the time and place to which the same shall be so adjourned.

(d)  Upon the completicn/of any sale or sales made by Mortgagee
under or by virtue of this Paragraph 21, Mortgagee, or 2t officer of any court cmpowered to do
50, shall execute and deliver to the accepted purchase’~or purchasers a good and sufficient
instrument, or good and sufficient instruments, conveying, assighing and transferring all estate,
right, title and interest in and to the property and rights sold. Misrtgagee is hereby irrevocably
appointed the true and lawful attorney of Mortgagor, in its name and stead, to make al} nECessary
conveyances, assignments, transfers and deliveries of the Mortgaged Froperty and rights so sold
and for that purpose Mortgagee may execute all necessary instrimcnts of conveyarce,
assignment ard transfer, and may substitute one or more persons with likd polwer, Mortgagor
hereby ratifying and confirming all that its said attorney or such substitute of autstitutes shall
tawfully do by virtue hereof. Any such sale or sales made under or by #yrige of this
Paragraph 21, whether made under or by virtue of judicial proceedings or of a jugginent or
decree of foreclosure and sale, shall operate to divest all the estate, right, title, interest, claim and
demand whatsocver, whether at law or in equity, of Mortgagor in and to the properties and nights
50 sold, and shall be a perpetual bar both at law and in equity against Mortgagor and against any
and all persons claiming or who may claim the same, or any part thereof from, through or under
Mortgagor.

() In the event of any sale made under or by virtue of this

Paragraph 21 (whether made under or by virtue of judicial proceedings or of a Jjudgment or
decrec of foreclosure and sale) the entire Indebtedness, i’ not previously due and payable,
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immediately thereupon shall, anything in the Notes, this Mortgage, any Guaranty or any other
Loan Document to the contrary notwithstanding, become due and payable.

() Upon any sale made under or by virtue of this Paragraph 21
(whether made under or by virtue of judicial proceedings or of a judgment or decree of
foreclosure and sale), Mortgagee may bid for and acquire the Mortgaged Property or any part
thereot and in lieu of paying cash therefor may make settlement for the purchase price by
crediting upon the Indebtedness the net sales price atter deducting therefrom the expenses of the
sale and the costs of the action and any other sums which Mortgagee is autherized to deduct
under this Mortgage.

{g)  No recovery of any judgment by Mortgagee and no levy of an
execution under any judgment upon the Mortgaged Property or upon any other property of
Mortgagor shiall aftect in any manner or to any extent, the lien of this Mortgage upon the
Mortgaged Propertv/Gi-any part thercof, or any liens, rights, powers or remedies of Mortgagec
hereunder, but such lieis, rights, powers and remedics of Mortgagee shall continue unimpaired
as before.

22.  Right to Cure Defaults. Upon the occurrence of any Event of Default or
if Mortgagor fails to make any payrient after any applicable notice and cure periods, Mortgagee
may, but without any obligation to-d4 yo.and without notice to or demand on Mortgagor and
without releasing Mortgagor from any sbligation hereunder, make or do the same in such
manner and to such extent as Mortgagee miay\deem necessary to protect the security hereof.
Without limiting the foregoing, Mortgagee may enter upon the Mortgaged Property for such
purposes or appear in, defend, or bring any acticn or proceeding to protect its interest in the
Mortgaged Property, and the cost and expense thereat (including, without limitation, reasonable
attorneys’ fees and disbursements to the extent permutied by law), with interest as provided in
this Paragraph 22, shall be immediately due and payable~e Mortgagee upon demand by
Mortgagee therefor. All such costs and expenses incurrea by Mortgagee in remedying such
Event of Default or in appearing in, defending, or bringing any such action or proceeding shall
bear interest at the Default Rate (as such term is defined in the Notes) for the period from the
date that such cost or expense was incurred to the date of payment to Morigagee. All such costs
and expenses, together with interest thereon at the Default Rate, shall-he added to the
Indebtedness and shall be secured by this Mortgage. [f the principal sum of tie-Notes or any
other amount required to be paid on the Maturity Date under the Notes shall notbe paid on the
Maturity Date, interest shall thereafter be computed and paid at the Default Rate.

23.  Late Payment Charge. If any monthly principal and interest payment is
not paid, other than at maturity, in accordance with the Notes a late charge (the “Late Charge™)
shall be due as provided for in the Notes.

24, Prepayment. The Indebtedness may be prepard only in accordance with
the terms of the Notes.

25. Prepayment After Event of Default. A tender of the amount necessary
to satisfy the entire indebtedness paid at any time following an Event of Default or acceleration
{which acceleration shall be at Mortgagee’s sole option), including at a foreclosure sale or during
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any subsequent redemption period, it any, shall be deemed a voluntary prepayment, which
payment shall include a premium, the calculation of which shall be in accordance with the terms
of the Notes and shall depend upen whether the Event of Default or acceleration first occurred (i)
prior to the time, if any, the prepayment of the principal balance is not permitted pursuant to the
terms of the Notes and prior to the date on which the full amount of the balance of principal and
interest then remaining unpaid shall be due or (it) on or after the date on which prepayment of
the principal balance is permitted pursuant to the terms of the Notes.

26. Appointment of Receiver. Mortgagee, upon the occurrence of an Event
of Default or in any action to foreclose this Mortgage or upon the actual or threatened waste to
any paito! the Mortgaged Property, shall be entitled to the appointment of a receiver without
notice and'without regard to the value or condition of the Mortgaged Property as security for the
Indebtedness-vi the selvency or insolvency of any person liable for the payment of the
Indebtedness.

27.  “Seecurity Agreement.

(a) “his Mortgage is both a real property Mortgage and a “sceurity
agreement” within the meaning of\the Uniform Commercial Code. The Mortgaged Property
includes both real and personal pieperty and all other rights and interests, whether tangible or
intangible i nature, of Mortgagor in’ the . Mortgaged Property. Mortgagor, by executing and
delivering this Mortgage grants to Mortgazee, as security for the Indebtedness, a security interest
in the Mortgaged Property to the full extent/that the Mortgaged Property may be subject to the
Uniform Commercial Code (such portion of theMortgaged Property so subject to the Uniform
Commercial Code being called in this Paragrash 27 the “Collateral”). Mortgagor hereby
authonizes Mortgagee to file financing statements (and amendments thereto and continuations
thereof) in order to create, pertect, preserve and continie the security interest(s) herein granted.
This Mortgage shall also constitute a “fixture filing” ferthe purposes of the Uniform
Commercial Code and shall cover all items of the Collaterar that‘are or are to become fixtures.
information concerning the security interest(s) herein granted may. be obtained from Mortgagee
upon request. UGP-THEATRE DISTRICT PARKING, LLC, hawing its principal place of
business at 200 North LaSalle Street, Suite 1400, Chicago, [llinois 60601 Debtor; John Hancock
Life Insurance Company (U.S.A.), having an address at 197 Clarendon Street, C-3, Boston,
Massachusetts 02116, Massachusetts Mutual Life Insurance Company, having .an address c/o
Comerstonc Real Estate Advisers LLC, Onc Financial Plaza, Suite 1700, Hartford-Connecticut
06103, and Allstate Life Insurance Company, having an address ¢/o Allstate Invesiments, LLC,
Allstate Plaza South, Suite G5C, 3075 Sanders Road, Northbrook, [Hinois 60062, coll=ciively as
Secured Party.

If an Event of Default shall occur, Mortgagee, in addition to any other
rights and remedies which it may have, shall have and may exercise immediately and without
demand, any and all rights and remedies granted to a sccured party upon default under the
Uniform Commercial Code, including, without limiting the generality of the foregoing, the right
to take possession of the Collateral or any part thereof, and to take such other measures as
Mortgagee may deem necessary for the care, protection and preservation of the Collateral. Upon
request or demand of Mortgagee, Mortgagor shall at its expense assemble the Collateral and
make it available to Mortgagec at a convenient place acceptable to Mortgagee. Mortgagor shall
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pay to Mortgagee on demand any and all expenses, including legal expenses and reasonable
attorneys’ fecs and disbursements, mncurred or paid by Mortgagee in protecting its interest in the
Collateral and in enforeing its rights hereunder with respect to the Collateral. Any notice of sale,
dispositton or other intended action by Mortgagee with respect to the Collateral sent to
Mortgagor in accordance with the provisions hereof at least five (5) days prior to such sale,
disposition or action shall constitute reasonable notice to Mortgagor. The proceeds of any
disposition of the Collateral, or any part thereof, may be applied by Mortgagee to the payment of
the Indebtedness i such priority and proportions as Mortgagee in its discretion shall deem
proper.

Mortgagor shall notity Mortgagee of any change in name, identity or
structure oi Maortgagor, and Mortgagor hereby expressly authorizes Mortgagee to file and record,
at Mortgagor’s sole cost and expense, such Uniform Commercial Code forms as are necessary to
maintain the privrity of the lien of Mortgagee upon and sccurity interest in the Collateral. In
addition, Mortgagorshail promptly execute, file and record such additional Uniform Commercial
Code forms or contination statements as Mortgagee shall deem necessary and shall pay all
expenses and fees in conncciton with the filing and recording thereof, provided that no such
additional documents shall 1ncrease the obligations of Mortgagor under the Notes, this Mortgage
or the other Loan Documents. Nlortzagor hereby authorizes Mortgagee and grants to Mortgagee
an irrevocable power of attorney, covpled with an interest, to file with the appropriate public
office on its behalf any financing or dth<rstatements in connection with the Collateral covered
by this Mortgage.

(b} That portion ot tic)Mortgaged Property consisting of personal
property and equipment, shall be owned by Mortgagoer and shall not be the subject matter of any
lease or other transaction whereby the ownership ot any beneficial interest in any of such
property 1s held by any person or entity other than Mortgagor nor shall Mortgagor create or
suffer to be created any security interest covering any such property as it may from time to time
be replaced, other than the security interest created herein.

28. Authority.

(a) Mortgagor has full power, authority and legal right to execute this
Mortgage, and to mortgage, give, grant, bargain. sell, alienate, enfeoff, convey, sonfirm, pledge,
hypothecate and assign and grant a security nterest in the Mortgaged Property pursuant to the
terms hereot and to keep and observe all of the terms of this Mortgage on Mortgago:”“s'part to be
performed.

{b) Mortgagor represents and warrants to Mortgagee that Morigagor is
not a “foreign person” and covenants with Mortgagee that Mortgagor will not, throughout the
term of the Notes, become a ““foreign person™ within the meaning of §1445 and §7701 of the
Internal Revenue Code of 1986, (26 USC §§1445, 7701) and the related Treasury Department
regulations, including, without limitation, temporary regulations (hereinafter collectively the
“Code™); that is, such Mortgagor 1s not a non-resident alien, foreign corporation, forcign
partnership, foreign trust or foreign estate as those terms are defined in the Code.
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(c) Mortgagor represents and warrants to Mortgagee that Mortgagor is
a limited liability company, organized and existing under the laws of the State of Delaware.

29.  Actions and Proceedings. Mortgagee shall have the right to appear in
and defend any action or procecding brought with respect to the Mortgaged Property and to bring
any action or proceeding, in the name and on behalf of Mortgagor, which Mortgagee, in its
reasonable discretion, shall decide should be brought to protect its interest(s) in the Mortgaged
Property. Mortgagor shall have the right to participate in all such proceedings so long as no
Event of Default has occurred and is then continuing hereunder.

30.  Further Acts, Ete. Mortgagor will, at the sole cost of Mortgagor, and
without expense to Mortgagee, do, execute, acknowledge and deliver all and every such further
acts, deeds, Conveyances, Mortgages, assignments, notices of assignments, transfers and
assurances as Modigagee shall, from time to time, reasonably require, for the better assuring,
conveying, assigning, iransferring and confirming unto Mortgagee the property and rights hereby
mortgaged, given, granted, bargained, sold, alienated, enfeofted, conveyed, confirmed, pledged,
assigned and hypothecated ui intended now or hereafter so to be, or which Mortgagor may be or
may hereafter become bourid (o convey or assign to Mortgagee, or for carrying out the intention
or facilitating the performance ot the terms of this Mortgage or for filing, registering or recording
this Mortgage and, on demand, will execute and deliver within five (5) business days after
request of Mortgagee, and it Mortsagor fails to so deliver, hereby authorizes Mortgagee
thereafter to execute in the name of Modizagor without the signature of Mortgagor to the extent
Mortgagee may lawtully do so, one or (noic financing statements, chattel Mortgages or
comparable security instruments, to evidence more effectively the lien hereot upon the
Mortgaged Property. Mortgagor grants to Mortgages an irrevocable power of attorney coupled
with an interest for the purpose of exercising ana perfecting any and all rights and remedies
available to Mortgagee at law and in equity, includipp without limitation such rights and
remedies available to Mortgagee pursuant to this Paragraph 3:

31. Recording of Mortgage, Etc. Mortgager forthwith upon the execution
and delivery of this Mortgage, will cause this Mortgage, and any secanty instrument creating a
lien or security interest or evidencing the lien hereof upon the Mortgaged Property, to be filed,
registered or recorded and, thereafter, from time to time. each such other 1pstrument of further
assurance to be filed, registered or recorded, all in such manner and in such riaces as may be
required by any present or future law in order to publish notice of and fully to prewect the lien or
security interest hereof upon, and the interest(s) of Mortgagee in, the Mortgaged Property.
Mortgagor will pay all filing, registration or recording fees. and all expenses incident to the
preparation, execution and acknowledgment of this Mortgage, any Morlgage supplemental
hereto, any security instrument with respect to the Mortgaged Property and any instrument of
further assurance, and all federal, state, county and municipal, taxes, dutics, imposts, assessments
and charges arising out of or in connection with the making, execution, delivery and/or recording
of this Mortgage, any Mortgage supplemental hereto, any security instrument with respect to the
Mortgaged Property or any instrument of further assurance, except where prohibited by law so to
do. Mortgagor shall hold harmless and indemnify Mortgagee, its successors and assigns, against
any hability incurred by reason of the imposition of any tax on the making, execution, delivery
and/or recording of this Mortgage, any Mortgage supplemental hereto, any security instrument
with respect to the Mortgaged Property or any instrument of further assurance.
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32, Usury Laws. This Mortgage and the Notes are subject to the express
condition that at no time shall Mortgagor be obligated or required to pay interest on the principal
balance due under the Notes at a rate which could subject the holder of the Notes to either civil
or criminal liability as a result of being in excess of the maximum interest rate which Mortgagor
1s permitted by law to contract or agree to pay. I[f by the terms of this Mortgage or the Notes,
Mortgagor is at any time required or obligated to pay interest on the principal balance due under
the Notes at a rate in excess of such maximum rate, the rate of interest under the Notes shall be
deemed to be immediately reduced to such maximum rate and the interest payable shall be
computed at such maximum rate and all prior interest payments in excess of such maximum rate
shall be applied and shall be deemed to have been payments in reduction of the principal balance
of the MNates and the principal balance of the Notes shall be reduced by such amount in the
inverse order of maturity.

33,7 Sole Discretion of Mortgagee. Wherever pursuant to this Mortgage,
Mortgagee exercises.anyright given to it to approve or disapprove, or any arrangement or term is
to be satisfactory to Morgagee, the decision of Mortgagee to approve or disapprove or to decide
that arrangements or terms are satisfactory or not satisfactory shall be 1n the sole discretion of
Mortgagee and shall be final «nd conclusive, except as may be otherwise spectfically provided
herein.

34.  Recovery of Suras Required To Be Paid. Mortgagee shall have the right
from time to time to take action to recover any sum or sums which constitute a part of the
Indebtedness as the same become due, withouti regard to whether or not the balance of the
Indebtedness shall be due, and without prejudice o the right of Mortgagee thereafter to bring an
action of foreclosure, or any other action, for a default or defaults by Mortgagor existing at the
time stuch earlier action was commenced.

35.  Marshalling and Other Matters. Mortgagor waives, to the extent
permitted by law, the benefit of all appraisement, valuation, stay‘extension, reinstatement and
redemption laws now or hereafter in force and all rights of marskalling in the event of any sale
hercunder of the Mortgaged Property or any part thereof or any interest therein. Further,
Mortgagor expressly waives any and all nights of redemption from sale under any order or decree
of foreclosure of this Mortgage on behalf of Mortgagor, and on behalt ot cach-and every person
acquiring any interest i or title to the Mortgaged Property subsequent o the-date of this
Mortgage and on behalf of all persons to the extent permitted by applicable law.

36.  Waiver of Notice. Mortgagor shall not be entitled to any noticez of any
nature whatsoever from Mortgagee except with respect to matters for which this Mortgage or the
other Loan Documents specifically and expressly provides for the giving of notice by Mortgagee
to Mortgagor and except with respect to matters for which Mortgagee is required by applicable
law to give notice, and Mortgagor hereby expressly waives the right to receive any notice from
Mortgagee with respect to any matter for which this Mortgage or the other Loan Documents does
not specifically and expressly provide for the giving of notice by Mortgagee to Mortgagor.

37. Remedies of Mortgagor. In the event that a claim or adjudication 1s
made that Mortgagee has acted unreasonably or unreasonably delayed acting in any case where
by law or under the Notes, this Mortgage or the other Loan Documents, it has an obligation to act
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reasonably or promptly, Mortgagee shall not be liable for any monetary damages, and
Mortgagor’s remedics shall be limited to injunctive relicf or declaratory judgment.

38.  Reporting Requirements. At the request of Mortgagee, Mortgagor shall
supply or causc to be supplied to Mortgagee either (a) a copy of a completed Form 1099-B,
Statement for Recipients of Procecds from Real Estate, Broker and Barter Exchange Proceeds (or
other Form 1099, as required by law) prepared by Mortgagor’s attorney or other person
responsible for the preparation of such form, together with a certificate from the person who
prepared such form to the effect that such form has, to the best of such person’s knowledge, been
accurately prepared and that such person will timely file such form or (b) a certification from
Mortgagos that the Loan is a refinancing of the Mortgaged Property or is otherwise not required
to be reporied to the Internal Revenue Service pursuant to Section 6045(c) of the Code.
Mortgagor hereby indemnifies, defends and holds Mortgagee harmless from and against all loss,
cost, damage and expense (including without limitation, reasonable attorneys’ fees and
disbursements and’cesis incurred in the investigation, defense and settlement of claims) that
Mortgagee may incur/<irectly or indirectly, as a result of or in connection with the assertion
against Mortgagee of any claim relating to the failure of Mortgagee to comply with this
Paragraph 38.

39, Hazardous Mzterials.

{(a) Mortgagot represents and warrants that except as disclosed to
Mortgagee on any environmental assessment report delivered to Mortgagee or disclosed in a
formal written notice to Mortgagee in connect'or with the Loan, (i) the Mortgaged Property is
now free of contamination from any petroleum yrodnct and all hazardous or toxic substances,
wasles or substances, or any other substances, which héeause of their quantitative concentration,
chemical, radioactive, flammable, explosive, infectious or ather characteristics, constitute or may
reasonably be expected to constitute or contribute to a dangér or hazard to public health, safety
or welfare or to the environment, including, without limitatior. any asbestos (whether or not
friable} and any asbestos-containing materials, material quaniities-of Mold [defined as the
presence of any form of (1) multicellular fungi that live on plant or aiimal matter and an indoor
environment (meluding without limitation Cladosporium, Penicillium, A lternaria, Aspergillus,
Fusarium, Trichoderma, Memnoniella, Mucor, and Stachybotrys chartarum 4SC) often found in
water damaged building materials), (i) spores, scents or byproducts produced or released by
fungl, including mycotoxins and (iii) microbial matter which reproduces througli s0old, mildew
and viruses, whether or not such microbial matter is living (collectively “Mold”) that Constitute
or may reasonably be expected to constitute a danger or hazard to the health, safety and welfare
of any tenants, occupants, visitors, invitees, vendors and the public in general], waste oils,
solvents and chlorinated otls, polychiorinated biphenyls (PCBs), toxic metals, etchants, pickling
and plating wastes, explosives, reactive metals and compounds, pesticides, herbicides, lead
{whether in water, paint or soil), urea formaldehyde foam msulation and chemical, biological and
radicactive wastes, or any other similar materials or any hazardous or toxic wastes or substances
which are included under or regulated by any federal, state or local law, rule or regulation
{(whether now existing or hereafter enacted or promulgated, as they may be amended from time
to time} pertaining to environmental regulations, contamination, clean-up or disclosures, and any
judicial or administrative interpretation thercof, including any judicial or administrative orders or

Judgments  (“Hazardous Materials”), including, without limitation, the Comprchensive

QBU24469.00014113704731 .4 316

Ty



e A o4 b

1125134090 Page: 43 of 61

UNOFFICIAL COPY

Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C. section 9601 et
seq. (“CERCLA™); The Federal Resource Conservation and Recovery Act, 42 U.S.C. section
6901 et seq. ("RCRA™Y; Superfund Amendments and Reauthorization Act of 1986, Public Law
No. 99-499 (“SARA™); Toxic Substances Control Act, 15 U.S.C. section 260] et seq. (“TSCA™);
the Hazardous Materials Transportation Act, 49 U.S.C. section 1801 et seq.; and any other state
superlien or environmental clean-up or disclosure statutes (all such laws, rules and regulations
being referred to collectively as “Environmental Laws™), (i1) Mortgagor has not caused or
suftered to occur any discharge, spill, uncontrotled loss or seepage of any Hazardous Materials
from the Mortgaged Property onto any property adjoining the Mortgaged Property, (iii)
Mortgago:~has not received any complaint, notice, letter, or other communication from
occupants, tenants, guests, ecmployees, licensees or any other person regarding odors, poor indoor
quality, mateqa' quantities of Mold, or any activity, condition, event or omission that causes or
facilitates the grovth of material quantities of Mold and Mortgagor further represents to the best
of its knowledge that o material quantities of Mold or any activity, condition, event or omission
that causes or facilitates the growth of material quantities of Mold exists at the property, and (iv)
neither the Mortgagor ot any tenant or occupant of all or part of the Mortgaged Property is now
or has been involved in Oparations at the Mortgaged Property which could reasonably be
expected to lead to liability for Mortgagor or any other owner of the Mortgaged Property or the
imposition of a lien on the Mortgaged Property under any Environmental Law.

(b) At its sole’e0st and expense, Mortgager shall comply with and
shall cause all tenants and othcr occupints_of the Mortgaged Property to comply with all
applicable Environmental Laws now in effect or nereafter enacted with respect to the discharge,
generation, removal, transportation, storage anc_bandling of Hazardous Materials. Mortgagor
shall promptly notify Mortgagee it Mortgagor shall’become aware of any material release or
threatened potential material release of Hazardous Matcrials on or near the Mortgaged Property
and/or if Mortgapor shall become aware that the Mortg2ged Property is in direct or indirect
violation of any Environmental Laws and/or it Mortgagor shall become aware of any condition
on or near the Mortgaged Property which shall pose a threat to.({re health, satety or welfare of
humans, Mortgagor shall promptly remediate all discharges, spills; vicentrolled losses, seepage
or other releases of Hazardous Materials from the Mortgaged Properniy, such remediation to be
performed i accordance with all applicable federal, state and local laws, statutes, rules and
regulations. Mortgagor shall pay immediately when due the cost of remedia‘ing any Hazardous
Materials and shall keep the Mortgaged Property free of any lien imposed purszant to any
Environmental Laws now in effect or hercinafter enacted. The term "material release™as used in
this subparagraph (b} shall mean any release or presence or other situation that<izquires
remediation or reporting, submission or disclosure to any federal, state or local governmental
unit or agency or regulatory authority, or any adjacent landowner.

{c) Mortgagor grants Mortgagee and its employees and agents an
irevocable and non-exclusive license, subject to the rights of tenants, to enter the Mortgaged
Property during the continuance of any Event of Default to conduct testing and to remove any
Hazardous Materials, and the costs of such testing and removal shall immediately become due to
Mortgagee and shall be secured by this Mortgage. Where a threatened potential release of
Hazardous Materials in violation of Environmental Laws 1s indicated, Mortgagor, promptly upon
the request of Mortgagee, from time to timce, but in no event more than one time per year (so
long as no Event of Default has occurred and 1s then continuing hercunder). shall provide
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Mortgagee with an environmental site assessment or environmental audit report, or an update of
such an assessment or report, all in scope, form and content satisfactory to Mortgagee.
Mortgagor shall maintain the integrity ot all storage tanks and drums on or under the Mortgaged
Property during the term of the Loan in compliance with all Environmental Laws now in effect
or hereafter enacted. Mortgagor shall operate and maintain all storage tanks and drums on or
under the Mortgaged Property in accordance with applicable Environmental Laws.

(d)  Mortgagor shall indemnify Mortgagee and hold Mortgagee
harmless from and against all liability, loss, cost, damage and expense (including, without
limitation;. rcasonable attorneys’ fees and costs incurred in the investigation, defensc and
settlemientof claims) that Mortgagee may incur as a result of or in connection with the assertion
against Morigagee (whether as past or present holder of this Mortgage, as mortgagee in
possession ot 4s past or present owner of the Mortgaged Property by virtue of a foreclosure or
acceptance ot a dealLin lieu of foreclosure) of any claim relating to the presence and/or release,
threatened release, storage, disposal, generating or removal of any Hazardous Materials or
compliance with any.Environmental Laws now in effect or hereafter enacted. The obligations
and labilities of Mortgagor vader this Paragraph 39 shall survive full payment of the Loan, entry
of a judgment of foreclosure or acceptance of a deed in lieu of foreclosure or any subsequent
transfer to a third party. It is understood that the presence and/or release of substances referred
to In this section hereof docs not perpin to a presence and/or release which first occurs solely
after (A) repayment of the Loan in fuil-in‘accordance with the Loan Documents, {B) acquisition
of title to the Property by Mortgagee upon.a foreclosure or acceptance of a deed in lieu of
foreclosurc and surrender of possession and nccunancy of the Property by Mortgagor, its agents,
affiliates, employces and independent contraciors. or (C) to the extent caused by the willful
misconduct or gross neghigence of Mortgagee or itzagents. In any dispute over indemnification,
Mortgagor shall have the burden of proving that the copaitions in the preceding (A), (B), or (C),
as applicable, were satistied by clear and convincing evicence and shall continue to defend with
counsel satisfactory to Mortgagee and shall indemnify and hcld Mortgagee harmless for all
matters set forth in this Paragraph 39, unless and until Mortgago: kas met such burden.

(e) Nothing contained herein shall constitiiic or be construed as a
waiver of any statutory or judicial federal, state or local law which imay provide rights or
remedies to Mortgagee against Mortgagor or others in connection with any clan relating to the
Mortgaged Property and pertaining to the presence and/or release, threatened reluase, storage,
disposal, generating or removal of any Hazardous Materials or to the failure to coniply with any
Environmental Laws now or hereafter enacted.

40.  Asbestos. Mortgagor shall not install or permit to be installed in the
Mortgaged Property, friable asbestos or any substance containing asbestos. With respeet to any
such material currently present in the Mortgaged Property, Mortgagor, at Mortgagor’s expense,
shall prompily comply with and shall cause all occupants of the Mortgaged Property to comply
with all present and future applicable federal, state or local laws, rules, regulations or orders
relating to asbestos, friable asbestos and asbestos containing materials. In the event any
asbestos, friablc asbestos or asbestos containing material is discovered at the Mortgaged
Property, Mortgagor shall obtain a comprehensive asbestos report prepared by a licensed
engineer or asbestos consultant acceptable to Mortgagee describing the form, extent, location and
condition of such asbestos and recommending methods of management, removal or abatement.
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Mortgagor shall promptly comply at its sole cost and expense with the recommendations
contained in such report, such compliance to be performed in accordance with all applicable
federal, state and local laws, statutes, rules and regulations. Mortgagor shall indemnify
Mortgagee and hold Mortgagee harmless from and against all loss, cost, damage and expense
{including, without limitation, reasonable attorneys” fees and costs incurred in the investigation,
defense and settlement of claims) that Mortgagee may incur as a result of or in connection with
the assertion against Mortgagee (whether as past or present holder of the Mortgage, as mortgagee
in possession, or as past or present owner of the Mortgaged Property by virtue of a foreclosure or
acceptance of a deed in lieu of foreclosure) of any claim relating to the presence or removal of
any ashesios substance referred to in this Paragraph 40, or compliance with any federal, state or
local lawsrules, regulations or orders relating thereto. The obligations and liabilities of
Mortgagor andler this Paragraph 40 shall survive full payment of the Loan, a foreclosure or the
acceptance ofa deed in lieu of foreclosure.

41. © spankruptey or Insolvency. In the event that Mortgagor or any Guarantor
or, if Mortgagor or Guaiantor is a general or limited partnership, any general partner of any such
entity (a) admits in writing its inability to pay its debts generally as they become due, or does not
pay its debts generally as thiey become due, (b) commences as debtor any case or proceeding
under any bankruptcy, insolveacy. reorganization, liquidation, dissolution or similar law, or
secks or consents to the appointment-of a receiver, conservator, trustee, custedian, manager,
liquidator or similar official for it or theswhole or any substantial part of its property, (c) has a
receiver, conservator, trustee, custodian, marager, liquidator, or similar official appointed for it
or the whole or any substantial part of s property, by any governmental authority with
jurtsdiction to do so, (d) makes a proposal or any assignment for the benefit of its creditors, or
enters into an arrangement or composition or similar‘plan or scheme with or for the benetit of
creditors generally occurring in circumstances in which such entity is unable to meet its
obligations as they become due or (e) has filed against”it any case or proceeding under any
bankruptcy, insolvency, reorganization, liquidation, dissolution.or similar law which (i) is
consented to or not timely contested by such entity, (i1) results in4he entry of an order for relief,
appointment of a receiver, conservator, trustee, custodian, manager tigaidator or similar official
for such entity or the whole or any substantial part of its property or'((1i)1s not dismissed within
sixty (60) days, an Event of Default shall have occurred and as a retult, the entire principal
balance of the Notes and all obligations under any Guaranty shall become imm:diately due and
payable at the option of Mortgagee without notice to Mortgagor or any Guarante{ :x1d Mortgagee
may cxercise any remedies available to it hereunder, under any other Loan Docurisir;, at law or
in equity.

42. Compliance with ERISA and State Statutes on Governmental Plans.

{a) Mortgagee represents and warrants to Mortgagor that, as of the
date of this Mortgage and throughout the term of this Mortgage, the source of funds from which
Mortgagee extends this Mortgage 1s its general account, which is subject to the claims of its
general creditors under state law and such source of funds cither (a) does not constitute plan
assets within the meaning of 29 CFR 2510.3-101 or (b) is assets of an "insurance company
general account”, as such term is defined in section V(e) of Prohibited Transaction Class
Exemption 95-60 (issued July 12, 1995)"PTE 95-60"), and there is no "plan" with respect to
which the aggregate amount of such general account's reserves and liabtlities for the contracts
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held by or on behalf of such "plan”" and all other "plans” maintained by the same employer (and
aftiliates thereol, as defined in section V(a) of PTE 95-60) or by the same employee organization
{in each case determined when the Purchaser's NAIC Annual Statement as filed in its state of
domicile) exceeds or is expected to exceed 10% of the total of all liabilities and reserves of such
general account, plus surplus, as of the date of funding of the Loan (excluding any liabilities of
the Mortgagee's separate accounts), and each assignee of any of Mortgagee's interests in this
Mortgage and the Notes secured hereby will similarty confirm upon request of Mortgagor that its
source of funds for its acquisition of such interests is not "plan assets" or that it has available to it
some other exemption under ERISA.

{b)  Mortgagor represents and warrants that, as of the date of this
Mortgage and throughout the term of this Mortgage, (1} Mortgagor is not an “employee benefit
plan”™ as definsd in Section 3(3) of the Employee Retirement Income Security Act of 1974, as
amended (“ERINA’), which is subject to Title I of ERISA and (11) the assets of such Mortgagor
do not constitute “plazi assets” of one or more such plans within the meaning of 29 C.FR. §
2510.3-101, as modifie*0y Section 3(42) of ERISA.

{c) Mortgagor represents and warrants to Mortgagee that, as of the
date of this Mortgage and throughout the term of this Mortgage (1) Mortgagor 1s not a
“governmental plan™ within the mearing of Section 3(32) of ERISA and (1) Mortgagor 1s not
subject to state statutes regulating investiments of and fiduciary obligations with respect to
governmental plans, which would be violated by the transaction contemplated by the Loan
Agreement or this Mortgage.

(d)  Mortgagor covenan's and agrees to deliver to Mortgagec such
certifications or other evidence from time to time thioughout the term of this Mortgage, as
requested by Mortgagee in its sole discretion, that (i) Mestgagor 1s not an “employee benefit
plan™ that 1s subject to Title I of ERISA or a “governmental piaa”, (11} Mortgagor is not subject
to state statutes regulating tnvestments and fiduciary obligatisns with respect to governmental
plans, which would be violated by the transactions contemplated by the Loan Agreement or this
Mortgage, and (111) one or more (at the Borrower’s option) of the follevring circumstances is true:

(A)  Equity interests in Mortgagor arc publicly ~oftered securities,
within the meaning of 29 C.F.R. § 2510.3-101 ()2}

(B)  Less than 25 percent of all cquity interests in such Morigagor are
held by “benefit plan investors™ as defined n Sectioh \3(42) of
ERISA; or

(C)  Mortgagor qualifics as an “operating company” or a “real estate
operating company  within  the meaning of 29 C.F.R.
§ 2510.3.-101(c) or (), respectively.

{e) Any of the following shall constitute an Event of Default under
this Mortgage, entitling Mortgagee to exercise any and all remedies to which it may be entitled
under this Mortgage, and any other Loan Documents (1} the failure of any representation or
warranty made by any Mortgagor under this Paragraph 42 to be true and correct in all respects,
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(ii) the failure of any Mortgagor to provide Mortgagee with the written certifications and
evidence referred to in this Paragraph 42 or (111} assuming no portion of the Loan is funded with
“plan assets” (within the meaning of 29 C.F.R. 2510.3-101, as modified by Section 3(42) of
ERISA) unless Lender relies upon an applicable prohibited transaction exemption, the
consummation by Mortgagor or any one Mortgagor of a transaction which would cause this
Mortgage or any exercise of Mortgagee's rights under this Mortgage, or the other Loan
Documents to constitute a non-exempt prohibited transaction under ERISA or a violation of a
state statute regulating governmental plans, or otherwise subjecting Mortgagee to liability for
violation of ERISA or such state statute.

(1) Mortgagor shall indemmfy Mortgagee and defend and hold
Mortgagee harmliess from and against all civil penalties, excise taxes, or other loss, cost, damage
and expense (#icluding, without limitation, reasonable attorneys’ fees and disbursements and
costs incurred in'tive.investigation, defense and settlement of claims and losses incurred in
correcting any prohibited transaction or in the sale ot a prohibited loan, and in obtaining any
individual prohibited traiisaction exemption under ERISA that may be required, in Mortgagee’s
reasonable discretion) that Mertzagee may incur, directly or indirectly, as a result of a default by
Mortgagor under this Paragraph 42~ This indemnity shall survive any termination, satisfaction or
foreclosure of this Mortgage.

43.  Assignments. Subisct o Scction 18.1 of the Loan Agreement, Mortgagee
shall have the right to assign or transfer s rights under this Mortgage without limitation. Any
assignee or transferee shall be entitled to'all the benefits afforded Mortgagee under this
Mortgage.

44.  Cooperation. Mortgagor acknowiedges that, subject to Section 18.1 of
the Loan Agreement, Mortgagee and its successors and assigns may (a) sell this Mortgage, the
Notes and other Loan Documents to one or nmore investors ¢s a whole loan, (b) participate the
Loan to one or more investors, (¢) deposit this Mortgage, the WNewes and other Loan Documents
with a trust, which trust may sell certificates to investors evidencing 222 ewnership interest in the
trust assets or (d) otherwise sell the Loan or interest therein to investorsi{ihe transactions referred
to in clauses (a) through (d) are heremafter referred to as “Secondary Market Transactions™).
Mortgagor shall, at its reasonable expense, cooperate in good faith with iviortgagee (aa) in
effecting any such Secondary Market Transaction and (bb) to implement-a)? requirements
imposed by the Rating Agency involved in any Secondary Market Transactiei -including,
without limitation, all structural or other changes to the Loan, modifications to any-dscuments
evidencing or securing the Loan, delivery of opinions of counsel acceptable to the Rating
Agency and addressing such matters as the Rating Agency may reasonably require; provided,
however, that Mortgagor shall not be required to modify any documents evidencing or securing
the Loan which would modify (i) the interest rate payable under the Notes, (ii) the stated
maturity of the Notes, (i1} the amortization of principal of the Notes or (iv) any other economic
or material term of the Loan. Mortgagor shall provide such information and documents relating
to Mortgagor, Guarantor, if any, the Mortgaged Property, the Lease and the Lessee as Mortgagee
may reasonably request in connection with a Secondary Market Transaction. Provided that the
applicable prospective investor executes and delivers a confidentiality agreement with respect to
receipt of any financial information ot Mortgagor and Guarantor, to Mortgagor in form and
substance reasonably satisfactory to Mortgagor, Mortgagee shall have the right to provide to

QB.24469.00014403704731 4 41




L ot TP IR

1125134090 Page: 48 of 61

UNOFFICIAL COPY

prospective investors any information in its possession, including, without timitation, financial
statements rclating to Mortgagor, the Guarantor, if any, the Mortgaged Property and the Lessee.
Mortgagor acknowledges that certain information regarding the Loan and the Mortgaged
Property may be included in a private placement memorandum, prospectus or other disclosure
documents.

45.  Indemnification for Recourse Obligations. Mortgagor hereby covenants
and agrees unconditionally and absolutely to indemnify and save harmless Mortgagee, its
officers, directors, shareholders, employees, agents and attorneys {(collectively, the “Indemnified
Parties™) against all damages, losses, liabilities, obligation, claims, litigation, demands or
defenses; padgments, suits, proceedings, fines, penalties, costs, disbursements and cxpenses of
any kind or neture whatsoever (Iincluding, without limitation, reasonable attorneys’ fees), which
may at any e be imposed upon, incurred by or asserted or awarded against the Indemnified
Parties and ansing irom the Recourse Obligations (as defined in the Loan Agreement).

This indemnity shall survive any foreclosure of this Mortgage, the taking of a
dced in lieu thereof, or any other discharge of the obligations of the Mortgagor hercunder or a
transfer of the Mortgaged Property, until the indebtedness secured hereby is satisfied in full.
Mortgagor agrees that the inden'nification granted herein may be enforced by Mortgagee without
resorting to or exhausting any othel stcurity or collateral or without first having recourse to the
Notes or the Morigaged Property covered by this Mortgage through foreclosure proceedings or
otherwise; provided, however, that, subjcct to Paragraph 46 of this Mortgage, nothing herein
contained shall prevent Mortgagee from suirg on the Notes or foreclosing this Mortgage or from
exercising any other rights under the Loan Docyments.

46. Exculpation and Recourse. “1h: nrovisions of Section 8.2 of the Loan
Agreement are hereby incorporated by reference as it set forth fully herein.

47. Notices. Any notice, demand, stawemert, request or consent made
hereunder shalt be effective and valid only if in writing, referringta'this Mortgage, signed by the
party giving such notice, and delivered either persenally to such othier piarty, or sent by nationally
recognized overnight courier delivery service or by certified mail ol the, United States Postal
Service, postage prepaid, return receipt requested, addressed to the other-party-as follows {or to
such other address or person as cither party or person entitled o notice may by notice to the other
party speeity):

To Mortgagee:

John Hancock Life Insurance Company(U.S.A.)
c/o Reat Lstate Finance Group

197 Clarendon Street, C-3

Boston, Massachusetts 02116

Re: Loan No. 526576:11

Attention: Investment Scrvices

Telephone: (617)572-1287

Facsimile: (617) 572-9699
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Massachusetts Mutual Life Insurance Company
c/o Cornerstone Real Estate Advisers LLC

One Financial Plaza, Suite 1700

Harttord, Connecticut 06103

Re: Loan No. 11203

Attention: Finance Group Loan Servicing
Telephone: (860) 509-2200

Facsimile: (860) 509-2222

with a copy to:

Massachusetts Mutual Life Insurance Company

oo Cornerstone Real Estate Advisers LLC

Ore Financial Plaza, Suite 1700

Harttord; Connecticut 06103

Re: Loar. Mo. 11203

Attention: Faialegal -- Finance Group Loan Servicing
Telephone: (360) 509-2200

Facsimile: (860)509.2222

Allstate Lite Insurance Company

c/o Allstate Investments, L_C

Allstate Plaza South, Suite G3C

3075 Sanders Road

Northbrook, Hlinois 60062

Re: Loan No. 123300-123310

Attentton: Commercial Mortgage Loan Servicing Manager
Facsimile: (847)402-6037

with a copy to:

Allstate Investiments, LLC
Allstate Plaza Scuth, Suite G5C
3075 Sanders Road
Northbrook, [tlinois 60062

Re: Loan No. [23300-123310
Facsimile: (847) 402-6037

and with a copy concurrently to:

QQuarles & Brady LLP

300 N. LaSalle Street

Suite 4000

Chicago, [llineis 60654

Attention: Chicago Real Estate Chair
Telephone: (312) 715-5000
Facsimile: (312} 715-5155
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l'o Mortgagor:

c¢/o Interpark Holdings LL.C

200 North LaSalle Street

Suite 1400

Chicago, Hllinois 60601

Attention: . Marshall Peck, President
Telephone: (312)935-2800
Facsimile: (312) 935-2888

With a copy concurrently to:

wayer Brown LLP

7 south Wacker Drive
Chicago. Ulinois 60606
Attention._Robert Gordon, Esq.
Telephene: (512) 782-0600
Facsimile: (512)701-7711

Unless otherwise specified, notices shall be deemed given as follows: (1) if
delivered persenally, when delivered, (it)if delivered by nationally recognized overnight courier
delivery service, on the day following 4ie day such material is sent, or (iii) if delivered by
certified mail, on the third day after the same’is deposited with the United States Postal Service
as provided above.

48.  Non-Waiver. The failure of Worigagee to insist upon strict performance
of any term hereof shall not be deemed to be a waiver ar 7ny term of this Mortgage. Mortgagor
shall not be relieved of Mortgagoer’s obligations hereunder by reason of (a) failure of Mortgagee
to comply with any request of Mortgagor or any Guarantor 10 tage any action to foreclose this
Mortgage or otherwise enforce any of the provistons hereot or of tne Notes, any Guaranty or the
other Loan Documents, (b) the release, regardless of consideration,of the whole or any part of
the Mortgaged Property, or of any person liable for the Indebtedness or'portion thereof or (¢) any
agrecment or stipulation by Mortgagee extending the time of payment or ¢thervise modifying or
supplementing the terms of the Notes, any Guaranty, this Mortgage ¢r the. other Loan
Documents. Mortgagee may resort for the payment of the Indebtedness to any odher security
held by Mortgagee in such order and manner as Mortgagee, in its discretion, may clect.
Mortgagee may take action to recover the Indebtedness, or any portion thereof, or to er'fecce any
covenant hercof without prejudice to the right of Mortgagee thereafter to foreclosc this
Mortgage. The nights of Mortgagee under this Mortgage shall be separate, distinct and
cumulative and none shall be given effect to the exclusion of the others. No act of Mortgagee
shall be construed as an election to proceed under any one provision herein to the exclusion of
any other provision. Mortgagee shall not be limited exclusively to the rights and remedics herein
stated but shall be entitled to every right and remedy now or hereafter afforded by law.

49.  Joint and Several Liability. If there is more than one party comprising
Mortgagor, then the obligations and liabilities of cach party under this Mortgage shall be joint
and several,
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50.  Limitation of Liability of Trustees. In accordance with the Declaration
of Trust of Urban Growth Property Trust (“UGPT?), the sole general partner of Urban Growth
Property Limited Partnership, notice is hereby given that all persons dealing with UGPT shall
look to the assets of UGPT for the enforcement of any claim against UGPT, as neither the
trustees, officers, employces nor sharcholders of UGPT assume any personal liability for
obligations entered into by or on behalf of UGPT or its direct or indirect subsidiaries.

51. Severability. If any term, covenant or condition of the Notes, any
Guaranty or this Mortgage is held to be invalid, illegal or unenforceable in any respect, the
Notes, any Guaranty and this Mortgage shall be construed without such provision.

52.  Duplicate Originals. This Mortgage may be executed in any number of
duplicate origirals and each such duplicate original shall be deemed to constitute but one and the
same instrumerid.

53.  “lademnity and Mortgagee’s Costs. Mortgagor agrees to pay all costs,
including, without limitatici; reasonable attorneys’ fees and expenses, incurred by Mortgagee in
enforcing the terms hereot andsor the terms of any of the other Loan Documents or the Notes or
any Guaranty, and in protecting/ detznding, preserving or enforcing the lien and security interest
of this Mortgage or any other Lodni Document or any interest in the Mortgaged Property, whether
or not suit is filed and waives to the falllextent permitted by law all right to plead any statute of
limitations as a defense to any action‘'¢reunder. Mortgagor agrees to indemnify and hold
Mortgagee harmless from any and all liability, loss, damage or expense (including, without
limitation, rcasonable attorneys’ fees and disbursements) that Mortgagee may or might incur
hereunder or in connection with the enforcement ot 2ny of its rights or remedics hereunder, any
action taken by Mortgagee hereunder, or by reason er.in defense of any and all claims and
demands whatsoever that may be asserted against Mortgagee arising out of the Mortgaged
Property; and should Mortgagee incur any such liability, logs, damage or expense, the amount
thereof with interest thereon at the Default Rate shail be payalie by Mortgagor immediately
without demand, shall be secured by this Mortgage, and shall be £ part of the Indebtedness.

>4.  Certain Definitions. Unless the context clearlyindicates a contrary intent
or unless otherwise specifically provided herein, words used in this Mortgage shall be used
interchangeably in singular or plural form. The word “Mortgagor” shall niean Mortgagor
and/or any subsequent owner or owners of the Mortgaged Property or any part thetest or interest
therein. The word “Mortgagee” shall mean Mortgagee or any subsequent holder 6f the Notes.
The word “Guaranty” shall mean any Guaranty Agreement with respect to the Recourse
Obligations, any Guaranty of Payment, any Guaranty of Completion, any Guaranty of
Collection, any Environmental Indemnity or any other Guaranty or Indemnity given at any time
to or for the benefit of Mortgagee in connection with the Loan. The word “Guarantor™ shall
mean any persen giving or making any Guaranty. The word “Notes™ shall mean the Notes or
any other evidence of indebtedness securcd by this Mortgage. The words “Loan Documents”™
shall mean the Notes, this Mortgage, the loan agreement, if any, between Mortgagor and
Mortgagee, the security agreement, it any, between Mortgagor and Mortgagee, the assignment of
leases and rents, if any, made by Mortgagor to Mortgagee, any reserve agreements between
Mortgagor and Mortgagee, any cscrow agreements between Mortgagor and Mortgagee, the
assignment of contracts, if any, made by Mortgagor to Mortgagee, all Guaranties, if any, made to
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Mortgagee, any other Mortgage or deed of trust securing the Notes and any other agrecment,
instrument, affidavit or decument executed by Mortgagor, any Guarantor or any indemnitor and
delivered to Mortgagee in connection with the Loan. The word “person” shall include an
individual, corporation, partnership, trust, unincorporated association, government, governmental
authority or other entity. The words “Mortgaged Property” shall include any portion of the
Mortgaged Property or interest therein. Whenever the context may require, any pronouns used
hercin shall inciude the corresponding masculine, feminine or neuter forms, and the singular
form of nouns and pronouns shalt include the plural and vice versa.

55. No Oral Change. This Mortgage, and any provisions hereof, may not be
modifica;=mended, waived, extended, changed, discharged or terminated orally or by any act or
fatlure to<act-on the part of Mortgagor or any one Mortgagor or Mortgagee, but only by an
agreement 1 owviiting signed by the party against whom enforcement of any modification,
amendment, waiver extension, change, discharge or termination is sought.

56. DMe-Foreign Person. Mortgagor is not a “foreign person” within the
meaning of Section 1445(£(3) of the Internal Revenuc Code of 1986, as amended and the related
Treasury Department Regufations. including temporary regulations.

57.  Separate Tax tot. The Mortgaged Property is assessed for real estate tax
purposes as one or more wholly independent tax lot or lots, separate from any adjoining land or
improvements not constituting a part of tuch lot or lots, and no other land or improvements is
assessed and taxed together with the Mortgaged Property or any portion thereof.

58. Right to Relcase Any Portior of the Mortgaged Property. Mortgagee
may release any portion of the Mortgaged Property for such consideration as Mortgagee may
require without, as to the remainder of the Mortgaged Property, in any way impairing or
affecting the lien or priority of this Mortgage, or improving the position of any subordinate
lienholder with respect thereto, except to the extent that the obligations hereunder shall have
been reduced by the actual monetary consideration, if any, reCeived by Mortgagee for such
release, and may accept by assignment, pledge or otherwise any othe property in place thercof
as Mortgagee may require without being accountable for so doing to anyiwther lienholder. This
Mortgage shall confinue as a lien and security interest in the remaining partion-af the Mortgaged
Property.

59.  Subrogation. The Mortgagee shall be subrogated for further security to
the lien, although released of record, of any and all encumbrances paid out of the procteas of the
Loan secured by this Mortgage.

60.  Administrative Fees. Mortgagce may charge administrative fees and be
reimbursed for all reasonable costs and expenses, including reasonable attorneys™ fees and
disbursements, associated with reviewing and processing post-closing requests of Mortgagor.

61.  Disclosure. Mortgagor represents and warrants that (a) it has fully
disciosed to Mortgagee all facts material to the Mortgaged Property and the operation and
tenants thereof, the Mortgagor, the Mortgagor's business operations, any guarantor of the
Recourse Obligations, any indemnitor of environmental Habilities, and any other Guarantor and
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any principal of any of them and the background, creditworthiness, {inancial condition and
business operations of each, (b) all material information submitted in connection with this Loan is
true, correct and complete in all material respects, (¢) the financial and operating statements and
other accounting information submitted in connection with the Loan are true, correct and complete
in all material respects, and fairly present, in all material respects, the financial condition of the
Mortgagor, Guarantors and Indemnitors and their respective principals and have been prepared
consistent with proper accounting standards, and (d) except as otherwise disclosed to Mortgagee in
writing, there is no litigation, action, claim, or other proceeding, pending or threatened which could,
in any way, reasonably be expected to materially adversely affect the Applicant, Mortgagor, any
Guarantes;, any Indemnitor or the principals of any of them, or the Mortgaged Property,
Mortgagec's lien thereon, or the financial condition of the Mortgaged Property or any of the
aforementioried persons.

62.. Hecadings, Etc. The headings and captions of various paragraphs of this
Mortgage are for copvenience of reference only and are not to be construed as defining or
limiting, in any way, th=-scope or intent of the provisions hereof.

63.  Address of Real Property. The strect address of the Real Property is as
follows: 181 N. Dearborn Strect, Chicago, Illinots 60601.

64.  Method of Parment. Ail payments of principal and interest and other
amounts due under this Mortgage shali ve paid to Mortgagee by Automated Clearing House
debit against Mortgagot’s account. Mortzager agrees to provide Mortgagee all necessary

authorizations.

65.  Publicity. Mortgagor agreds that Mortgagee, at its expense, may
publicize the financing of the Mortgaged Property in tiadc.and simitar publications, except that
Interpark, or any owner or buyer or prospective buyer of any interests in Interpark, shalf not be
named in such publicity without the written consent of any such party to be so named, except as
may be required by applicable law.

06.  Relationship. The relationship of Mortgagee torMortgagor under this
Mortgage 1s strictly and solely that of lender and borrower and notling-contained in this
Mortgage or any other Loan Document is intended to create, or shall in any event or under any
circumstance be construed to create, a partnership. joint venture, tenancy-in-common, joint
tenancy or other relationship of any nature whatsoever between Mortgagee and Martgagor other
than that of tender and borrower.

67.  Homestead. Mortgagor hereby waives and renounces all homestcad and
exemption rights provided by the constitution and the laws of the United States and of any state,
in and to the Land as against the collection of the Indebtedness, or any part hereof.

68.  No Third Party Beneficiaries. Nothing contained herein is intended or
shall be deemed to create or conter any rights upon any third person not a party hereto, whether
as a third-party benefictary or otherwise, except as expressly provided herein.

09.  Compliance with Regulation U. Mortgagor represents, warrants and
covenants that no part of the proceeds of the Loan will be used for the purpose (whether
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immediate, incidental or ultimate) of buying or carrying any margin stock within the meaning of
Regulation U (12 CFR part 221) of the Board ot Govemors of the Federal Reserve System of the
United States or for the purpose of reducing or retiring any indebtedness which was originally
tncurred for any such purpose, or for any other purpose which might constitute this Loan a
“purpose credit” within the meaning of such Regulation U.

70.  Entirc_Agrecment. This Mortgage, the Notes and the other Loan
Documents constitute the entire agreement among Mortgagor and Mortgagee with respect to the
subject matter hereof and all understandings, oral representations and agreements heretofore or
simultanenusly had among the parties are merged in, and are contained in, such documents and
Instrumenite.

Tiy  Servicer. Mortgagee may from time to time appoint a servicer (the
“Servicer”) 1o acauvnister the Loan, which Servicer shall have the power and authonty to
exercise all of the rigntsand remedies of Mortgagee and to act as agent of Mortgagee hereunder.

72.  Book ¥ntry. Morigagor hereby appoints Mortgagee as its agent for the
purpose of maintaining a regisiration book in which the ownership of each respective one of the
Notes executed by Mortgagor shall bz recorded.

73.  Governing Law: Consent to Jurisdiction. THIS INSTRUMENT
SHALL BE GOVERNED AND CONS R UGED AND ENFORCED IN ACCORDANCE WITH,
AND THE RIGHTS AND REMEDIES OF TAEPARTIES HERETO SHALL BE GOVERNED
BY, THE LAWS OF THE STATE OF ILLINOI5, WITHOUT REGARD TO CONFLICTS OF
LAW PRINCIPLES (EXCEPT 735 ILCS SECTYOM 105/5-5 ET SEQ.), EXCEPT TO THE
EXTENT THAT FEDERAL LAWS MAY PREYAIL: PROVIDED, HOWEVER, THAT
MATTERS RESPECTING THE CREATION, ¢ FERFECTION, PRIORITY AND
FORECLOSURE OF THE LIEN ON THE MOKTGAGED PROPERTY GRANTED
PURSUANT TO OR IN CONNECTION WITH THIS INSTRUMENT OR ANY OF THE
OTHER LOAN DOCUMENTS SHALL BE GOVERNED BY , AND CONSTRUED AND
ENFORCED IN ACCORDANCE WITH, THE INTERNAL LAW_QOF THE STATE OR
COMMONWEALTH IN WHICH SUCH MORTGAGED PROPERTY IS SITUATED
WITHOUT GIVING EFFECT TO THE CONFLICTS OF LAW PRINCITLES OF SUCH
STATE OR COMMONWEALTH.

EACH MORTGAGOR, ENDORSER AND GUARANTOR HEREBY SUBMITS
TO PERSONAL JURISDICTION IN SAID STATE AND THE FEDERAL COURTS ©F THE
UNITED STATES OF AMERICA LOCATED IN SAID STATE (AND ANY APPELLATE
COURTS TAKING APPEALS THEREFROM) FOR THE ENFORCEMENT OF SUCH
MORTGAGOR’S, ENDORSER’S OR GUARANTOR’S OBLIGATIONS HEREUNDER,
UNDER THE NOTES, THE GUARANTY AND THE OTHER LOAN DOCUMENTS, AND
WALIVES ANY AND ALL PERSONAL RIGHTS UNDER THE LAW OF ANY OTHER
STATE TO OBIECT TO JURISDICTION WITHIN SUCH STATE FOR THE PURPOSES OF
SUCH ACTION, SUIT, PROCEEDING OR LITIGATION TO ENFORCE SUCH
OBLIGATIONS OF SUCH MORTGAGOR, ENDORSER OR GUARANTOR. FEACH
MORTGAGOR, ENDORSER AND GUARANTOR HEREBY WAIVES AND AGREES NOT
TO ASSERT, AS A DEFENSE IN ANY ACTION, SUIT OR PROCEEDING ARISING OUT
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OF OR RELATING TO THIS MORTGAGE, THE NOTES, ANY GUARANTY OR ANY
OTHER LOAN DOCUMENT, (A) THAT IT IS NOT SUBJECT TO SUCH JURISDICTION
OR THAT SUCH ACTION, SUIT OR PROCEEDING MAY NOT BE BROUGHT OR IS NOT
MAINTAINABLE IN THOSE COURTS OR THAT THIS MORTGAGE, THE NOTES, THE
GUARANTY AND/OR ANY OF THE OTHER LOAN DOCUMENTS MAY NOT BE
ENFORCED IN OR BY THOSE COURTS OR THAT IT IS EXEMPT OR IMMUNE FROM
EXECUTION, (B) THAT THE ACTION, SUIT OR PROCEEDING IS BROUGHT IN AN
INCONVENIENT FORUM OR (C) THAT THE VENUE OF THE ACTION, SUIT OR
PROCEEDING IS IMPROPER. IN THE EVENT ANY SUCH ACTION, SUIT,
PROCEEDING OR LITIGATION [S COMMENCED, MORTGAGOR, ENDORSER AND
GUARARTOR AGREE THAT SERVICE OF PROCESS MAY BE MADE, AND PERSONAL
JURISDICTION OVER SUCH MORTGAGOR, ENDORSER OR GUARANTOR OBTAINED,
BY SERVICE OF A COPY OF THE SUMMONS, COMPLAINT AND OTHER PLEADINGS
REQUIRED TOVCOMMENCE SUCH LITIGATION UPON SUCH MORTGAGOR,
ENDORSER OR GUARANTOR AT 200 N. LA SALLE STREET, SUITE 1400, CHICAGO,
ILLINOIS 60603.

74. Illineis State Law Provisions.

(a)  The provisicas of this Paragraph 74 are an integral part of this Mortgage
and in the event of any inconsistencies Fetween the terms and conditions of any other paragraph
or provision of this Mortgage and this Paragraph 74, the terms and conditions of this
Paragraph 74 shall control.

(b)  The proceeds of the indebtidress secured hereby referred to herein shall
be used solely for business purposes and in furtherance of the regular business affairs of
Mortgagor, and the entire principal cobligation secured by this Mortgage constitutes (i) a
“business loan™ as that term is defined in, and for all purposes of, 815 ILCS 205/4(1)(c), and (i1}
a “loan sccurcd by a mortgage on rcal estate™ within the purviéw and operation of 815 ILCS
205/4(1).

{c) lllinois Mortgage Foreclosure Law. It 1s the intertion of Mortgagor and
Mortgagee that the enforcement of the terms and provisions of this Mertgage shall be
accomplished in accordance with the Illinois Mortgage Foreclosure Law (the “y2t”), 735 ILCS
5/15-1101 et seq., and with respect to such Act, Mortgagor agrees and covenants Hiat:

(1) In the event any provision in this Mortgage shall be 1acensistent
with any provision of the Act, the provisions of the Act shall take precedence over the
provisions of this Mortgage, but shall not invalidate or rendcr unenforceable any other
provisions of this Mortgage that can be construed in a manner consistent with the Act.

(1) I any provision of this Mortgage shall grant to Mortgagee any
rights or remedies upon default of Mortgagor which are more limited than the rights that
would otherwisc be vested in Mortgagee under the Act in the absence of said provision,
Mortgagee shall be vested with the rights granted in the Act to the full extent permitted
by law. '
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(i}  Mortgagor and Mortgagee shall have the benefit of all of the
provisions of the Act, including all amendments thereto which may become effective
from time to time after the date hereof. In the event any provision of the Act which 15
specifically referred to herein may be repealed, Mortgagee shall have the benefit of such
provision as most recently existing prior to such repeal, as though the same were
incorporated hercin by express reference;

(iv)  Wherever provision is made in this Mortgage for insurance
policies to bear mortgagee clauses or other loss payable clauses or endorsements in favor
of*Mortgagee, or to confer authority upon to settle or participate in the settlement of
losses under policies of insurance or to hold and disburse or otherwise control use of
insurdnee proceeds, from and after the entry of judgment of foreclosure, all such rights
and powers of the Mortgagee shall continue in the Mortgagee as judgment creditor or
mortgaged until confirmation of sale;

(1 In addition to any provision of this Mortgage authorizing the
Mortgagee to take/or he placed in possession of the Mortgaged Property, or for the
appointment of a receiver.Mortgagee shall have the right, in accordance with Sections
15-1701 and 15-1702 of the Act, to be placed in the possession of the Mortgaged
Property or at its request to liave a receiver appointed, and such receiver, or Mortgagee, 1f
and when placed in possessior,_sball have, in addition to any other powers provided in
this Mortgage, all rights, powers, 'mmunities, and duties as provided for in Sections 15-
1701 and 15-1703 of the Act; and

(vi)  Mortgagor acknowledges that the Mortgaged Property does not
constitute agricultural real estate, as said term 19°d=fined in Section 15-[201 of the Act or
residential real estate as defined in Section 15-121% of the Act.

(vil) Mortgagor hereby voluntarily and Knowingly waives its statutory
rights to reinstatement and redemption pursuant to 735 ILC.Z/Section 5/15-1601(b).

(viti)  All advances, disbursements and expend.turcs made or incuired by
Mortpagee before and during a foreclosure, and before and after judgment of foreclosure,
and at any time prior to sale and, where applicable, atter sale, and duting the pendency of
any related proceedings, for the following purposes, in addition to“thosc otherwise
authorized by the Mortgage, or the Credit Agreement or by the Act((collectively
“Protective Advances”), shall have the benefit of all applicable provisions 0i'whe Act,
including thase provisions of the Act hereinbelow referred to:

(H) all advances by Mortgagee in accordance with the terms of
the Mortgage or the Credit Agreement to: (1) preserve, maintain, repair, restore or
rebuild the improvements upon the Mortgaged Property; (i1) preserve the lien of
the Mortgage or the priority thereof; or (ii1) enforce the Mortgage, as referred to
in Subsection (b){3) of Section 5/15-1302 of the Act;

(2) payments by Mortgagee of (i) principal, intcrest or other
obligations in accordance with the terms of any senior mortgage or other prior
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lien or encumbrances; (i1) real estate taxes and asscssments, general and special,
and all other taxes and assessments of any kind or nature whatsoever which are
assessed or imposed upon the Mortgaged Property or any part thereof; (iii) other
obligations authorized by the Mortgage; or (iv) with court approval, any other
amounts in connection with other liens, encumbrances or interests reasonably
necessary to preserve the status of title, as referred to in Section 5/15-1505 of the
Act;

(3) advances by Mortgagee in settlement or compromise of any
claims asserted by claimants under senior mortgages or any other prior liens;

(4)  reasonable attorneys’ fees and other costs incurred: (i) in
connection with the foreclosure of the Mortgage as referred to in Section 5/15-
IO04d)2) and 5/15-1510 of the Act; (ii) in connection with any action, suit or
procecdrag brought by or aganst the Mortgagee for the enforcement of the
Mortgage-or arising from the interest of the Mortgagee hereunder; or (iii) in
preparation 40 or in connection with the commencement, prosecution or defense
of any other acilon related to the Mortgage or the Mortgaged Property;

{5) Mortgagee’s fees and costs, including reasonabie attorneys’
fees, arising between the entry of judgment of foreclosure and the confirmation
hearings as referrcd to in Giction 5/15-1508(b)(1) of the Act;

(6)  expenses-dcdnctible from proceeds of sale as referred to in
Section 5/15-1512(a) and (b) of the Act; and

{7)  expenses incurred @nd expenditures made by Mortgagee for
any one or more of the following: (1) iithe Martgaged Property or any portion
thereof constitutes one or more units under «a condominium declaration,
asscssments imposed upon the unit owner thereof, (1) if Mortgagor’s intercst in
the Mortgaged Property 1s a lcasehold estate under & lease or sublease, rentals or
other payments required to be made by the lessee under the terms of the lease or
sublease;(iii) premiums for casualty and liability insurance paid by Mortgagee
whether or not Mortgagee or a receiver 1s in possession, if reasorakly required m
reasonable amounts, and all renewals thereot, without regard to‘th< limitation to
maintaining of existing insurance in effect at the time any receiver or inortgagee
takes possession of the Mortgaged Property imposed by Section 5/15-1704(cX1}
of the Act; (iv) repair or restoration of damage or destruction in excess of
available insurance proceeds or condemnation awards; (v) payments deemed by
Mortgagee to be required for the benefit of the Mortgaged Property or required to
be made by the owner of the Mortgaged Property under any grant or declaration
of easement, easement agreement, agreement with any adjoining land owners or
instruments creating covenants or restrictions for the benefit or of atfecting the
Mortgaged Property; (vi) shared or common expensc assessments payable to any
association or corporation in which the owner of the Mortgaged Property is a
member in any way affecting the Mortgaged Property; {vii) if the Loan secured
hereby 1s a construction loan, costs incurred by Mortgagee for demolition,
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preparation for and completion of construction, as may be authorized by the
applicable commitment, loan agreement or other agreement; (viii) payments
required to be paid by Mortgagor or Mortgagee pursuant to any lease or other
agreement for occupancy of the Mortgaged Property; and {ix) if the Mortgage is
msured, payment of FHA or private mortgage insurance required to keep such
insurance m force.

(ix}  All Protective Advances shail be so much additional indebtedness
secured by this Mortgage, and shall become immediately due and payable without notice
and with interest thereon from the date of the advance until paid at the rate of interest
pavable afier default under the terms of the Notes.

(x)  This Mortgage shall be a lien for all Protective Advances as to
subsequepd purchasers and judgment creditors from the time this Mortgage is recorded
pursuant to° Sutmection (b)(5) of Section 5/15-1302 of the Act.

(d) Notes, The Notes provide, among other things, for final payment of
principal and interest under the Notes, if not sooner paid or payable as provided therein, to be
due no later than July |, 2021/ which Notes are by this reference thercto being incorporated
herein.

(e) Additional Advances: This Mortgage secures payment of such additional
sums with interest thereon which may hescalter be loaned to Mortgagor by Mortgagee or
advanced under the any of the Loan Documents zecuring or evidencing the Loan, even though
the aggregate amount outstanding at any time gy exceed the original principal balance stated
herein and in the Notes (provided, however, that the ‘ndebtedness secured hercby shall in no
event exceed an amount equal to $112,770,000).

{f) Collateral Protection Act. Pursuan’ to sthe terms of the Collateral
Protection Act (815 1LCS T18(/1 et seq.), Mortgagor ts hereby notiied that:

“UNLESS MORTGAGOR PROVIDES MORTGAGEE WITH EVIDENCE OF
THE INSURANCE COVERAGE REQUIRED BY THIS' MORTGAGE,
MORTGAGEE MAY PURCHASE [INSURANCE AT MORTGAGEE’S
EXPENSE  TO PROTECT MORTGAGEE’S INTERESTS N _“THE
MORTGAGED PROPERTY, WHICH INSURANCE MAY, BUT NEED NQT,
PROTECT THE INTERESTS OF MORTGAGOR. THE COVERAGE
PURCHASED BY MORTGAGEE MAY NOT PAY ANY CLAIM MADE BY
MORTGAGOR OR ANY CLAIM MADE AGAINST MORTGAGOR IN
CONNECTION WITH THE MORTGAGED PROPERTY. MORTGAGOR
MAY LATER CANCEL ANY INSURANCE PURCHASED BY
MORTGAGEE, BUT ONLY AFTER PROVIDING MORTGAGEE WITH
EVIDENCE THAT MORTGAGOR HAS OBTAINED THE INSURANCE AS
REQUIRED HEREUNDER. IF MORTGAGEE PURCHASES INSURANCE,
THE MORTGAGOR WILL BE RESPONSIBLE FOR THE COSTS OF SUCH
INSURANCE, INCLUDING INTEREST AND ANY OTHER CHARGES
IMPOSED IN CONNECTION WITH THE PLACEMENT OF THE
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INSURANCE, UNTIL THE EFFECTIVE DATE OF THE CANCELLATION
OR EXPIRATION OF THE INSURANCE. THE COSTS OF THE
INSURANCE MAY BE ADDED TO THE TOTAL OBLIGATION SECURED
HEREBY. THE COSTS OF SUCH INSURANCE MAY BE GREATER THAN
THE COST OF INSURANCE MORTGAGOR MAY BE ABLE TO OBTAIN
FOR ITSELE.”

Sionature page to follow
8 pag )
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lohn Hancock Loan No. 5263576:1 1
MassMutual Loan No. 11203
Allstate Loan No. 123300-123310

IN WITNESS WHEREOF, Mortgagor has duly exccuted and delivered this
Mortgage as of the day and year first above written.

MORTGAGOR:

UGP-THEATER DISTRICT PARKING, LLC,
a Delaware iiinited liability company

By:  Urban Growth Property Limited Partnership,
a Delavsare limited partnership, its sole member

By:  Urban Growth Property Trust, a Maryland
real eita’einvestment trust, its general partner

/]
By: C:VZ\-'_;_,QM
Name: Cla a ™5 M‘UVD"Z\.I
Title: N ice Aes! deac

statEoF L1 ogi& )
JERE
countyof _ {oak )

1, j{)q(’p I'YY, an,/, , a Notary Public in and for the said County, in the Statc
aforesaid, DO HEREBY CERTIFY that Charles T. s , peronally known to be the
Ve Craident of Urban Growth Property Trust, a Mar@and real estate investment trust
and the general partner of Urban Growth Property Limited Partnership, aDéaware hmited
partnership and the sole member of UGP-THEATER DISTRICT PARKING, LiC,'a Delaware
limited liability company, and personally known to be the same person whose' name is
subscribed to the forcgoing instrument, appeared before me this day in person, and
acknowledged that as such |J(ce @esident ~ he signed and delivered the said
instrument pursuant to authority of said trust as his free and voluntary act, and as the frec and
voluntary act and deed of said trust, as the general partner of such sole member, for the uses and
purposes therein set forth.

_ | AugusT

WITNESS MY HAND and Notary scal this &”\ day of Septémber, 2011,

%@ancm. U%O/f

OFFICIAL SEAL
JOYCE M. VOGT

QB 2446900014 137047304 54 Notary Public - State of lilincis
My Commission Expires Jan 08, 2014
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EXHIBIT A

DESCRIPTION OF LAND

LOTS 3 AND 4 IN BLOCK 36 IN THE ORIGINAL TOWN OF CHICAGO, IN THE
SOUTHEAST 1/4 OF SECTION 9, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE

THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

Common-'roperty Address: Theatre District
181 North Dearborn Street
Chicago, IL 60601

Tax Parcel No.: 17-09-438-004-0000
7459-438-005-0000
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