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I HEREBY CERTIFY that on this day before me, the undersigned notary
public authorized in‘the state and county named above to administer oaths and take
acknowledgments, perscaally appeared Gilbert Li, who, being by me first duly
sworn, says under oath as staved below:

1. Affiant is ‘arauthorized signatory of JMB Capital Partners
Master Fund, L.P. ("Lender").

2. Attached hereto as-Exhibit A are certified copies of (a) Order
Granting Interim Relief On Debtor's “Motion To Enter Into Senior Secured
Superpriority Debtor-In-Possession Credit Facility Pursuant to 11 U.S.C. § 364(D)
entered on December 13, 2010 by the Unitéd States Bankruptcy Court for the
Northern District of Illinois Eastern Division [Docket No. 423] (the "Interim
Order"), (b) Amended Order Granting In Part Debtor's Motion To Enter Into Senior
Secured Superpriority Debtor-In-Possession Credit Facilily Pursuant to 11 U.S.C. §
364 entered on March 31, 2011 by the United States Bankruptey Court for the
Northern District of Illinois Eastern Division [Docket N&. 8201 (the "Amended
Order"), (¢) Amended Findings Of Fact And Conclusions Of Law Or. Debtor's Motion
To Enter Into Senior Secured and Superpriority Debtor-In-Fossession Credit
Facility Pursuant to 11 U.S.C. § 364(d) entered on March 31, 2011 ny the United
States Bankruptcy Court for the Northern District of Illinois Eastern Division
[Docket No. 818] (the "Amended Findings"), and (d) Order Authorizing Debtor To
Pay JMB Capital Markets, LLC's Expenses from DIP Loan And Granting First
Priority Priming Liens And Security Interests in Respect Thereto entered on May 4,
2011 by the United States Bankruptcy Court for the Northern District of Mlinois
Eastern Division [Docket No. 875] (the "Lender Expenses Order", and together with
the Interim Order, the Amended Order and the Amended Findings, collectively, the
"Bankruptcy Court Documents").

3. Pursuant to the terms of the Bankruptcy Court Documents,
including, without limitation, clause (f) of the Amended Order and clause (e} of the
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Lender Expenses Order, Lender has been granted valid, enforceable, non-avoidable,
perfected, first-priority priming liens on, and senior security interests in, certain
property of Olde Prairie Block Owner, LLC, including, without limitation, the real
property described on Exhibit B attached hereto.

4. Pursuant to the terms of the Bankruptcy Court Documents,
including, without limitation, clause (h) of the Amended Order and clause (g) of the
Lender Expenses Order, the Bankruptcy Court Documents are sufficient and
conclusive evidence of the validity, perfection and priority of the liens described
therein without the necessity of filing or recording any financing statement, deed of
trust, mortgage or other instrument or document which may otherwise be required
under theiaw of any jurisdiction or the taking of any action to validate or perfect
such liens, ri-to entitle Lender to the priorities granted in the Bankruptey Court
Documents.
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Dated this ith day of September, 2

(o

Name:

Title:  Deelgid )
N s S

Sworn.ta hefore me on this
? day ¢t September 2011

ﬁotary Public

DAVID SHARGEL | ,
NOTARY PUBLIC-STATE OF NEW YORK
No. 025H6176467
Quaiified In Kings County
My Commission Expites Outober 29, 2611
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Exhibit A

Bankruptey Court Documents

[See attached]
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UNITED STATES BANKRUPTCY COURT
For the NOrthern District of I1iNOIS

This is to certify that the within and attached document(s) is a
full, true and correct copy of the original thereof as the same
appears on file in the office of the Clerk of the United States

Bankruptcy Court for the Ngrihern District of lllinois.

Kenneth-5. Gardner
Clerk of Court

gy: Amilany Jauregui

Deputy Clerk

Dateq. 09/09/2011
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IN THE UNITED STATES BANKRUPTCY COURT
FFOR THE NORTHERN DISTRICT OF ILLINOIS
ILASTERN DIVISION

IN RE: Chapter 11

OLDE PRAI[RIE BLOCK OWNER, LLC, Bankruptcy No. 10 B 22668

R I g N N

Debtor.

ORDER GRANTING INTERIM RELIEF ON DEBTOR’S MOTION TO ENTER INTO
SENIOR SECURED SUPERPRIORITY DEBTOR-IN-POSSESSION CREDIT
FACILITY PURSUANT TO 11 U.S.C. § 364(D) [Docket No. 371]

A hearing being held on December 13, 2010, on Debtor’s Motion, IT IS HEREBY
ORDERED that:

. Debtor is authorized to obtain post-petition financing secured by a superpriority lien
on substantially all of Debtor’s assets putsuant to 11 U.S.C. § 364(d), perform all of
its obligations, and enforce all of its rights pursvant to the terms of the DIP Facility
Commitment Letter and Term Sheet, only to the extent and in the amount necessary
to pay real estate taxes due today.

2. CenterPoint’s Supplemental Objection [Docket No. 411] is cortinued to December
14,2010, at 1:30 P.M

3. This Order is effective nunc pro tune to December 10, 2010.

ENTER;

AN

Jacqueline P. Cox
United States Bankruptcy Judge

Dated this |3 day of December, 2010.

b kb B b A £ e e B s A VL s i b e e
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UNITED STATES BANKRUPTCY COURT
For the Northern District of lllinois

This is to certify that the within and attached document(s) is a
full, true and corract.copy of the original thereof as the same
appears on file in the office of the Clerk of the United States

Bankruptcy Court for the Northern District of lllinois.

Kenneth'3. Gardner
Clerk of Court

py: Amilany Jauregui

Deputy Clerk

Dated. 09/09/2011
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
IN RE: ) Chapter 11
OLDE PRAIRIE BLOCK OWNER, LL.C, % Bankruptcy No. 10 B 22668
Debtor. 3

AMEND D FINDINGS OF FACT AND CONCLUSIONS OF LAW ON DEBTOR’S
MOTION 10 ENTER INTO SENIOR SECURED SUPERPRIORITY DEBTOR-IN-
POSSESSTON/CLEDIT FACILAITY PURSUANT TO 11 U.S.C. § 364(d) [Docket No. 371]

Debtor in this Charter 11 bankruptey case has moved undef [T U.S.C. § 364(d} to borrow
up to $4 million in exchange foe.4 priming lien on its property. CenterPoint Properties Trust
(“CenterPoint”), Debtor’s current secyaed lender, objects. For reasons discussed below, Debtor’s
Motion will be granted in part and denied in part, After the original ruling on this issue [Docket
No. 744}, Debtor moved to alter or amend the ruliiig)[Docket No.760], and the parties have fully
bricfed and argued that motion. The Amended Findings 2a¢ related Amended Order resolve the
latler Motion and CenterPoint’s Objection thereto.

BACKGROUND
Ixebtor’s bankruptey case has been found to involve single asset realiestate, see 11 U.S.C,

$§ 101(51B); 362(d)(3), and so it is proceeding on a fast pace toward a confirmatisniearing in

mid 2011. Debtor must demonstrate actual or imminent refinancing and development [uads in

otder to show a feasible plan for hotel development.
Debtor first filed its pending Motion te enter into credit facility [Docket No. 371] on
November 27, 2010, CenterPoint filed an Objection [Docket No. 3911, to which Debtor filed a

Reply [Docket No. 408]. As discussed below, this Motion is critical to Debtor’s effort to obtain

-1~
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credit needed for its development.

When Debtor first presented this Motion on December 10, 2010, it argued that an
immediate hearing on the Motion was necessary because, among other things, it sought 1o borrow
money 1o pay real estate taxes that were due the next Monday, December 13, 2010. Because
fourleen days had not clapsed since service of the Motion, a final hearing could not be held that
day. See Fed. 2. Bankr, P. 4001(c)2); Local Bankr. R. 4001-2(B). Instead, a ﬁreliminary hearing
was held at whizn ehtor first lllad to show the usual standards required to obtain senior secured
financing—inability to sbfain credit otherwise and adequate protection of the existing lender’s
interest. See 11 U.S.C. § 364wy discussion below. Debtor also had to show for emergency relief
that the felief it sought was necessary o avoid immediate and irreparable harm to the estate. See
Fed. R. Bankr, P. 4001(c)(2); Local Bankr. X. 4001-2(B).

At the preliminary hearing, Debtor presenied evidence in the form of testimony from
three witnesses: Pamela Gleichman, its developer; MarcNuccitelli, its financial advisor; and
Gilbert Li, a representative of the potential lender. CenterPoint'elected to reserve its cross-
cxamination of these witnesses until the final hearing on Debtor’s Viotion. CenterPoint’s counsel
argued that CenterPoint would be ready and Willing to pay Debtor’s property taxes if Debtor
could not, but they did not call any witness or present any evidence by testimony =t fucuments to
back that argument with an actual commitment. Of course, the argument of counsel 1s TGt
evidence. In fact, CenterPoint did not present any evidence at all at that time,

After Debtor rested at that preliminary hearing, it was opined from the bench that Debtor
could not otherwise obtain funds to pay its property taxes and that payment of those taxes was

necessary to prevent immediate and irreparablé harm to the estate. The matter was set on

2-
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December 13, 2010, for entry of the order for emergency relief.’ On that date, an orderl [Docket
No. 423] was entered authorizing Debtor to obtain post-petition financing secured by a first
priority lien on substantially all of Debtor’s assets pursuant to 11 U.S.C. § 364(d) only to the
extent and in the amount necessary to pay real estate property taxes due that day. CenterPoint has
appealed from that order [Docket No. 428].

On Jarwary 11, 2011, Debtor was ordered [Docket No. 529] to provide at trial a summary
chart detailing its pronosed payees, including the; amount of each expenses that accrued before or
would accrue after the fnal hearing on its motion commenced on January 12, 2011,

[inal hearing on evideric< presented in support of Debtor’s Motion was held beginning on
January 12, 2011. After resting, Debisr and CenterPoint submitted written argument in the form
of post-trial proposed tindings of fact and conclusions of law.

After the hearing had concluded, Coman & Znderson, P.C., filed an additional objection,
aﬁr.guing that its previously allowed administrative expense ¢laim should be paid along with all
other administrative expenses out of the proposed post-petition loan,

Based on evidence presented, the following Findings of Fact-and Conclusions of Law are
made and will be entered.

FINDINGS OF FACT

Debtor owns two parcels of choice real estate located adjacent to McCormick Plack in the

' Among the vagaries of weather faced by residents of the Midwest is the phenomenon
known as “lake-effect snow,” which prevented the undersigned from making it to court from the
northwest part of Indiana on December 13. Another bankruptcy judge sat in the undersigned’s
stead to enter an order in accord with the announced ruling. That judge was not familiar with the
evidence and made no further findings. CenterPoint immediately appealed the order before the
assigned judge arrived the next morning.

3-
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City of Chicago as well as a long-term lease of 450 parking spots in the McCormick Place
parking garage. Although the properties are mostly vacant and generate very little income, Debtor
plans to develop a hotel complex there that will serve the needs of people using and visiting
McCormick Place. After an evidentiary hearing carlier in this case on CenterPoint’s motion for
relief from the automatic stay, it was determined that the value of Debtor’s propetty was
$81,150,000 kased on a finding that the highesi and best use of the property will be for a fine
hotel. In re Old< Preirie Block Owner, LLC, No. 10 B 22668, 2010 WL 4512820, at *4 (Bankr,
N.D. 1. Oct. 29, 2010). CenterPoint has opposed Debtor’s attempt to reorganize at many stages
of this bitterly contested case.’ |

Karl Norberg is Debtor’s Marager, His wife Pamela Gleichman is Debtor’s Developer
and has signing authority to contract on Debtor’s behal.

CenterPoint is Debtor’s only secured lender. having advanced a loan to Debtor in 2008
that was secured by a mortgage on Debtor’s property. [He loan matured on February 21, 2009,
but Debtor defaulted and CenterPoint filed a foreclosure actior in state court on February 24,
2009. That proceeding was never resolved because it was interrupted by Debtor’s bankruptey
filing on May 18, 2010. In its Proof of Claim filed in the bankruptey case, CenterPoint asserts a
secured claim of about $48,000,000. Given the property value found, Debtor has bein found to
have an equity cushion over the CenterPoint debt of more than $30 million.

JMB Capital Partners LP (“JMB”) is Debtor’s proposed new lender. Debtor negotiated an

* Among the rulings in carlier contested matters are: Findings of Fact and Conclusions of
Law on CenterPoint’s Motion to Lift Stay [Docket No. 313]; Opinion on CenterPoint’s Motion
to Dismiss Counterclaim [Docket 369]; Opinion on CenterPoint’s Motion to Amend [Docket No.
417]; Payment of Administrative Expenses [Docket No. 523]; and Memorandum Opinicn
Dismissing Count IT of Counterclaim with Prejudice [Docket No. 660].

-4-
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arms-length agreement with JMB for a relatively small loan of up to $4 million. In exchange,
Debtor proposes to grant JMB (1) a new senior licn on its property that would prime
CenterPoint’s lien and (2) a “superpriority” administrative expense.

Coman & Anderson, P.C., is a law firm that represented the receiver that was appointed
in the state-court foreclosure proceeding. After the receiver relinquished control of the property
to Debtor, Coman & Anderson was allowed $12,300 in fees and $224.60 in cxpenses, ail payable
as an administrat/ve expense claim at such time as funds are available to pay those and other
expenses. See on Request of Coman & Anderson, P.C., for Payment of Administrative Expenses
[Docket No. 523]. All services F4r which Coman & Anderson seeks payment out of the proposed
JMB loan were rendered prior to Janary 12, 201 .1.

I. SUMMARY OF DEBTOR’S DEVELUFMENT PLANS AND PROPOSED USE OF
FUNDS :

Debtor’s goal in obtaining the loan from JMT3 is to fund steps to make its project more
attractive to potential lenders and investors that might advanse funds to Debtor at confirmation.
This includes taking sleps to access benefits from a tax incrementdnancing district
encompassing Debtor’s property, obtaining various tax credits, generatir.g reports needed to
further the development project, and generally managing the property toward liote’ development.
A. Tax Increment Financing

Tax increment financing (“TIF”) is a government program under Illinois law designed to
encourage investment in particular locations. The amount of money available in a TIF district is
tied to the taxes generated in that district. When property is located in a TIF district, the owner

may apply to the local government for financing out of the TIF district funds for redevelopment

e A TGN, 1 B W AL A S AL AR
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projects. Applicants must typically demonstrate that they have a viable development plan and
access to other sources of funding that the TIF financing will complement. Where this source of
relatively cheap and safe financing becomes available, potential lenders and investors are more
likely to be interested in development projects for affected property.

Here, part of Debtor’s property is located within an established TIF district. Debtor
contends that 7¢.could realize an increased property value of $55 million from that TIF disfrict, a
district in whichAit is the sole potential beneficiary, if it can get a TIF plan approved. This
cstimate is based on a caiculated present value of expected future tax revenue in that TIF district.
While that calculation is somewtiat speculative, it seems certain that success of this effort would
materially enhance market value of Débror’s property and therefore increase its chances to
finance the hotel project. Before Debtor can gain approval of its TIF plan, however, it had and
still has much work to do.

First, Debtor had to ensure that its TIF district weuld remain viable and accessible. That
TIF district had apparently expired priot to the final hearing on Debtor’s financing motion, so
Debtor hired various consultants to lobby the Illinois General Asserably to extend the life of the
TIF district so that Debtor could access funds in the future. That effort in the: Hllinois legislature
was successful, and the TIF district now remains potentially accessible to Debtor

Second, in order to access TIF funds, Debtor will need to complete a long and

“cumbersome application process. That process invelves submitting various plans and reports to
the City of Chicago, demonsirating that there is a viable project, and negotiating with the City for
approval of an acceptable development plan. This wili be both time-consuming and complex, so

Debtor will need to hire consultants to shepherd the project through the necessary process.

-6-
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Debtor hired its consultant, S.B. Friedman & Co., which has already begun such work.
B. Tax Credits

Debtor is also taking steps to obtain and monetize various potential tax credits. Success in
these efforts would likely enhance the value of Debtor’s property and attract further iﬁvestors and
lenders.

First, there are “historic tax credits,” which are federal income tax credits that might
provide a 20% ciadit for certain expenditures for rehabilitation of historic structures. Debtor 1s
cligible for these tax credits because one of the buildings on its property, the American Book
Company Building, has been designated on the National Register. Debtor has hired a consultant,
Midwest Chicago, LLC, that is avaiiabic to work with Debtor to ensurc that Debtor’s
development plans maximize the potential vaiue of the tax credit. These credits, it obtained,
would likely help attract investors who might benctit thereby.

Second, Debtor is pursuing “new market” federal t:x credits, which are designed as an
incentive to generate and provide private investment capital (it the form of debt or equity) to
businesses that serve low-income communities or targét populations. sebtor contends that it 1s

_l éligibie for these credits because the prospective hotel would be located adiacent to a targeted
community and would provide jobs for that community. Like the other public funaing sources
Debtor is pursuing, the process for obtaining the new marlet tax credits is complex. Deotor has
consulted with an attorney who specializes in the area, Alan Kennard of Wildman Harrold, and
wishes to retain his services in pursuing these credits,

Debtor contends (hat these tax credits would add value of more than $20 million to its

property and hotel project. Once again, that estimate is somewhat speculative, but it must be said

7-
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that success in obtaining tax credits would materially enhance the property value.
C. Other Fxpenses

Debtor also proposes to use some JMB loan proceeds to take other steps that will enhance
the value of its property. Among other things, it proposes to: (1) commission a new
environmental report to replace its current outdated report, a step that will be required by any

prospective ledder; (2) retain legal counsel to assist it in its planned development by, for

* example, helping with TIF and zoning issues or reviewing consultant and vendor contracts; and

(3) pay future real estaté tax installments as they become due (the next installment of which will

be due on April 1, 2011),

. SPECIFIC ENTITIES DEBTOX PROPOSES TO PAY FROM THE JMB LOAN
Debtor secks to borrow at least $3,245,417 from JMB. The following is a list of entitics

that Debtor proposes to pay out of the JMB loan pirozeeds, along with a summary of the services

provided or (o be provided and the amount proposed to ke gaid:

L. Cook County. Debtor proposes 1o pay the next installmints of real estatc taxes of
approximately $141,612 due April 1, 2011, In its latest filings; CznterPoint’s counsel
argued that it is willing to advance and pay those installments (as it argued before the
December 13th ruling without actually doing anything to implement that afgument), but it
has not done so and the due date is tomorrow.

2. The Continental Companies, LLC ("TCC”). TCC is a hospitality ;cmd castno development
and operating company with over forty vears of experience. TCC has worked with Debtor
as its development partner both before and after Debtor filed for bankrupt.cy. TCC

provides Debtor general development advice as well as TIF advice. Although TCC’s

8-
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original contracts were signed by Gleichman without any indication that she was acting
on behalf of Debtor, Debtor has submitted revised contracts showing that the coﬁlracls
are between TCC and Debtor. Debtor seeks to pay TCC for services performed from July
1, 2010, after Debtor filed for bankrupicy. During the relevant time period, TCC has
assisted and will continue to assist Debtor with, among other things: assisting architects
on thedesign plan; coordinating hotel cost and development projections with the

| Morgan’s Hotel Group; providing necessary information to Debtor’s TIF and tax credit
consultants; and' working with financial institutions to finance the Debtor’s development
project. Although TCC kad agreed to a monthly fee for future work of $60,000 per
month, it agreed to accept $25,000 per month for work performed between July 1, 2010,
and January 1, 2011, Debtor seeksth pav TCC a total of $555,000, including $174,000
for services already performed and $381,000 for future services.

3. Mid-Chicago, 1.LC. Mid-Chicago has an extensivevackground in real estate development
and working with city and state officials, and provides (Jebtor with TIF and development
advice. Debtor entered into an agreement with Mid-Chicago ta® assist Debtor in
preserving the TIF district and available tax credits; assist the Debier with its
development plans; coordinate engineers, architects, and other professionalgworking on
the project; and provide related services. Mid-Chicago played an important rolelin'the
recent passage of TIF legislation earlier referred to. Debtor proposes to pay Mid-Chicago
$30,000, of which $21,000 is for services already performed and $9,000 is for future
services.

4. Development Design Group, Inc. ("DDG”). DDG is a reputable planning, architecture,

9-
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and design company with a history of providing expertise in many successful commercial
cndeévors. DDG will provide Debtor architectural s.ervices related to the TIF district and
City approval. DDG’s services include architectural plans and elevations, design
guidelines, site and building selections, character perspective sketches, electronic 3D
massing models, photographic images, additional exhibits as reasonably required, and
application revisions and meetings that are necessary for further development work. This
work is meened for many aspects of the development project, including the TIF and tax
credit applicaticns! Debtor proposes to pay DDG $350,300, including $10,000 for
services already perforined and $340,300 for future services.

Gaia Tech. Gaia Tech has provided an initial proposal to update their prior environmental
studies from 2007, This updated report is needed for the TIF application and other
development tasks. Debtor proposes to pay (‘-zﬁa Tech $10,000 for future services.

Traffic and Structural Studies. Tn order to secureqrcessary approval from the City of
Chicago, obtain TIF approval, and attract prospective linders, Debtor will need to provide
traffic and structural studies. Debtor has not yet identified engitiesrs who will perform the
studies, but hopes to do so in the near future, Debtor argued in its post-trial filings that
money from the JMB loan should be used to fund these studies, but did not specify
amounts needed. Tn addition, Debtor did not identify in its proposed order that 17 wis
secking funds to pay for either study, let alone specify an amount it sought to borrow for
those expenses.

HVS Global. Debtor plans to employ HVS to perform a study regarding the feasibility of

-10-
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building a hotel near McCormick Place. This study will be an updated version of a study

that HV'S previously prepared for the Metropolitan Pier and Exposition Authority, the

- operator of McCormick Place, and 1s necessary for Debtor to move forward with the TIF

application. Debtor proposes to pay HVS §17,000 for future services.

Wildman Harrold. Debtor intends to employ Alan Kennard, a partner at the law firm
Wildrian Harrold, to assist Debtor in obtaining new market tax credits, which would help
Debtor aitzart-investors. Debtor proposes to pay Wildman Harrold $75,000 for future
servic¢s. Notberg zuraranteed ifs fees.

Midwest Chicago, LLC ‘Midwest will assist Debtor in applying for historic preservation
tax credits. Midwest will also Qurk with and advise various persons working on the
development project in order to preserve.and best leverage the historic preservation tax
credits. Debtor proposes to pay Midwest $1¢5,000, including $15,000 for services_ already
performed and $150,000 for future services.

S B. Friedman & Co. (“Friedman”). Friedman is a specialized real estate and
development advisory firm that works closely with clients to svaluate development
potential, project linancial feasibility, identify public-private deverepment soluttons, and
prepare development strategies. Friedman’s current contract is with Lakeside Place, LLC,
a member of the Debtor, but the company intends to obtain a new contract with Dbtor
should the JMB loan be approved. The company will preparc Debtor’s TIF financing
application, for which Debtor proposes to pay Friedman $200,000, inclﬁding $10,000 for

services already performed and $190,000 for future services. Gleichman personally paid

-11-
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S.B. Friedman a retainer.

Cullen & Associates ("Cullen”). Cullen specializes in performing legislative and
executive branch representation and consulting services. Thomas Cullen, the owner of
Cullen, has worked with state legislators since 1987 in various capac{lies. Cullen has
provided and will offer Debtor services consisting of Illinois legislative analysis and
assistaiice. Cullen registered as a lobbyist for the Debtor and bas assisted and will
continue te-wsaist in the passage of TIT legislation. Debtor proposes to pay Cullen
$21,505, including $13,505 for services already performed and $8,000 for future services.
Res Publica. Debtor hasengaged Res Publica to assist in governmental relations and
related matters publicizing the many public benefits (including jobs and tax revenue) of
the development project. This work helps Debtor’s efforts to secure and maximize TIF
benefits. Debtor prbposes to pay Res Publicz $50,000, half for services alrcady performed.
and half for tuture services. Gleichman personally peid Res Publica a retainer.

Daley George. Debtor has retained the Daley George law firm to assist Debtor with
zoning, TIF, and other typical development work. This work is pctessary to secure the
TIF funding and to keep Debtor’s development project on track. Debtor nroposes to pay
Daley George $94,000, including $44,000 for services performed and $5¢;064 for future
services.

Marcus, Clegg & Mistretta (“"MCM”}. Debtor wants MCM to assist with general legal
work, including the review of consultant and vendor contracts, MCM'’s contract is with

Norberg, personally, as Manager of Debtor. Debtor proposes to pay MCM §$535,000,

-12-
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including $20,000 for services already performed and $30,000 for future services.

Walker Wilcox. Walker Wilcox has performed a number of different tasks relating to the
foreclosure case and has provided background information relating to the claim objection
involving CenterPoint, Debtor proposes to pay Walker Wilcox $21,000, all for services

already performed.

Ungoreiti & Harvis, LLP. Ungarelti is Debtor’s general bankruptey counsel. As a result of

the firm’s-Jésal work in this case, Debtor has been able (o continue its efforts to develop
its real estate asse’s and reorganize its business. Debior proposes to pay Ungaretti a total
of $800.000, including $424.273 for services already performed and the remaining
amount for future services. Gieizhman and Norberg have guarantced Ungaretti’s fees.
Righeimer, Martin & Cingquino ("RMC), Leo Cinquino, a partner al RMC, was
approved as an additional bankruptey cotngzl. Cinguino has assisted Debtor in several
aspects of its case, including an earlier condemrativn proceeding relating to part of
Debior’s property, as well as through business advice {o Debtor. Debtor seeks his
continued help to develop its real estate assets and reorganize itz ousiness in this
bankruptcy case. Debtor proposes to pay RMC $200,000, including $120,000 for services
alrcady performed and $80,000 for future services.

CRT Capital Group LLC. CRT is Debtor’s ﬁnaﬁcial advisor and investment baaker. CRT
has canvassed the market and communicated with numerous investors who invest in
projects and developments of this type and size, including debt (to finance both

emergence from bankraptey and the development project going forward) and equity

13-
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sources. Throngh these efforts, CRT identified JMB as a post-petition lender and as a
possible source of exit financing and equity for the project. Debtor seeks to pay CRT
$235.000, including $110,000 for services already performed and $125,000 for future
services. Norberg has guaranteed CRT’s fees.

Ostrow Reisen Berk & Abrams. Ostrow Reisen is an accounting firn1. The patties did not
discuss the firm at all in their post-trial filings, other than to dispute whether it should be
employed st @ professional by the estate before the JMB loan is approved. It is not clear
what services the 7irm will provide to Debtor or how the services it will provide will
advance Debtor’s ability to reorganize. Indeed, at trial it appeared that Ostrow Reisen
would be preparing tax returts for two of the Debtor LLC’s members, but not for Debtor
itself. Moreover, Ostrow Reisen is tae only creditor other than CenterPoint to file a Proof
of Claim in this bankruptey case, asserting a'$45,000 unsecured prebankruptey cléim
against Debtor that has not been waived thus far. Debtor seeks to pay Ostrow Reisen
$25.000 out of the JTMB loan for future services, subject to'the firm’s retention by Debtor
as a professional.

General and Adminisirative Fxpenses. Debtor also seeks to use funds from the proposed
JMB loan to fund its operations. Specifically, Debtor seeks to pay up to $209.600 for
office rent at an unspecified location, salary for an office assistant, officc suppliesiand
expenses, insurance, computer and telephone services, and utilities. Debtor does not
explain where and how it obtained these services and facilities in the past, and it may be

that Debtor has thus far been operated out of Gleichman’s home.

-14-
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Further factual matters described in the Conclusions of Law will stand as additional

Findings of I'act.
CONCLUSIONS OF LAW

I. LEGAL STANDARDS

A debtor-in-possession may obtain credit or incur debt only as provided in § 364 of the
Bankruptey Code, Title 11 U.S.C. The standards that a debtor must meet under § 364 depend on
the type of credititseeks to obtain. A debtor may obtain unsecured credit in the ordinary course
of business allowable aZ a1 administrative expense without a hearing or court approval, unless
the coutt orders otherwise. 11U4S.C. § 364(a): A debtor may obtain unsecured credit outside the
ordinary course of business only with court approval after notice and a hearing. Id §364(b).Ifa
debtor is unable to obtain unsecured credit, a court may authorize the debtor, after notice and a
hearing, to obtain credit: (1) with priority over othey administrative expenses (sometimes referred
to as “superpriority” administrative expenses); (2) secursd gy a lien on unencumbered estate
property; or (3) secured by a junior lien on encumbered estate property. Id. § 364(c). Finally, a
debtor can obtain credit secured by a senior or equal lien on encumbered estate property |
(sometimes referred to as a “priming lien™) with court approval and after iotice and a hearing
only if: (1) the debtor is unable to obtain credit otherwise and (.2) the interest of the treditor to be
primed is adequately protected. /d. § 364(d).

By their terms, these statutory standards do not require inquiry into a debtor’s proposed
use of the funds. However, should authority to borrow be granted, the funds would be property of

the estate and subject to usage limitations sct out in 11 U.S.C. § 363, Under that provision, a

-15.
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debtor may use or sell estatc property outside the ordinary course of business only after notice
and a hea_riﬁg. Id § 363(b)(1). Tn determining whether to approve such a use or sale, various
standards have been used, “including a business judgment test, a good faith test determining
whether the [use or] sale is fair and equitable, and a test to assess whether the transaction is in the
best interest of the estate.” Jn re Zeigler, 320 B.R. 362, 381 (Bankr. N.D. Il1. 2005) (internal
citations omiticd). “The Seventh Circuit Court of Appeals has stated that there must be an
‘articulated businessustitication’ for the [.use or] sale.” Id. (citing In re Schipper, 933 F.2d 513,
515 (7th Cir, 1991)).-

Here, Debtor seeks to obtain credit from JMB in exchange for a priming lien on property
encumbered by CenterPoint’s lien, a l1en on any of Debtor’s property that is not already
encumbered, and a superpriority administra:ive expense claim. Debtor has shown that it cannot
obtain this credit under less onerous terms than thosz offered by JMB and, as discussed below,
that CenterPoint’s interest in Debtor’s property is adequatziy protected. See 11 U.S.C. § 364(d).
CenterPoint opposes this relief, arguing that its interest is not ¢dequately protected, that the
various proposed expenditures will not advance Debtor’s reorganization; and that specific
expenses objected to should not be approved.

It is not enough for Debtor Lo rely on a large equity cushion resting on expere opinions as
{o value of its property cven when, as in this case, the property is close to Lake Michigan at one
of Chicago’s most vibrant locations next to McCormick Place. A large equity cushion is not a
debtor’s piggy bank, and the uses contemplated for the new loan must have serious likelihood of

benefitting the property and advancing the purposes of reorganization. A priming lien without

-16-
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such a showing would impose an unwarranted burdcn on the secured creditor if reorganization
fails.
1. CENTERPOINT’S INTEREST IS ADEQUATELY PROTECTED

A debtor will sometimes provide adequate protection of an interest in estate property by:
(1) making cash payments to the affected entity to the extent its intcrest decreases in value; (2)
providing to t¢ entity an additional or replaccment lien to the extent its intercst decreases in
value; or (3) gratiing-come other relief that will allow the entity to realize the “indubitable
equivalent” of its interedt, /11 1U.S.C. § 361. The purpose of adequate protection “is to insure that
the creditor receives the value et which he bargained prebankruptey.” /n re O 'Connor, 808 F.2d
1393, 1396 (10th Cir. 1987).

However, a large equity cushion it the form of property value has also been found to
provide adequate protection in some circumstances, See /n re Aaura, Inc., No. 06 B 01853, 2006

| WL 2568048, ai *2 (Bankr. N.D. Tl Sept. 1, 2000) (citingin re James Wilson Assoc., 965 F.2d

160, 171 (7th Cir. 1992); In re Markos Gurnee?’ship, 252 B 712, 716-17 (Bankr, N.ID. lil.
1997)). When a debtor seeks to prime an existing creditor, it must alse’show that the creditor’s
interest is not being jeopardized, considering “all of the relevant facts, withia particular focus
upon the value of the collateral, the likelihood that it will depreciate or appreciate/over time, the
prospects for successful reorganization of the Debtor’s affairs by means of the Plan, and the
Debtor’s performance in accordance with the Plan.” In re Strug-Division LLC, 380 B.R. 503,
513-14 (Bankr. N.D. Ilf. 2008) (quoting /n re Agua Assoc., 123 B.R. 192, 196-97 (Bankr. E.D.

Pa. 1991)). A debtor’s use of credit obtained through a priming lien must be likely to benefit the

17-
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estate and improve the debtor’s ability to reorganize. See id.; In re 495 Cent. Park Ave. Corp.,
136 B.R. 626, 631 (Bankr. SDN.Y. 1992); In re Mosello, 195 B.R. 277 (Bankr. S.D.N.Y. 1996)
(finding potential increase in value from Chapter 11 debtor’s property development plaas too
speculative to adequately protect mortgane’s undersecured interest in debtor’s property).

In this case, it was earlier found from expert testimony that Debtor’s property has a value
of $81,150,000; Since Debtor’s debt amounted to approximately $48.7 million as of July 7, 2010,
when CenterPoine#1'cd its Proof of Claim, the property value found represents a large equity
cushion. While accepted riethods were used with expert opinion te value the property, those
sources are onij a substitute for tcsj;ing the market to obtain actual sales or funding. Nonetheless,
it is clear here that CenterPoint’s security intcrest in Debtor’s property and cash would be
adequately protected, even when primed by 'the nroposed lien. There is sufficient equity in
Debtor’s properties (about 38% of value) to protect CenterPoint against the diminution in {/aluc
of its interest that will result from the relatively small IME priming lien, and the activities to be
tfunded are likely to enhance property value, thus offering furthsr possible protection.

CenterPoint argueé that Debtor admitted at one point that its piorerty was worth only $30
million. The basis for this argument is an inference CenterPoint derives fron some unclear
statements in a presentation that Debtor had prepared and that was admitted into ¢vidence as
Pehtor’s Exhibit 65. However, that document was an old presentation that did not contairi'the
most current information. In addition, the presentation contained an explicit statement that
Debtor vatued its property at $93 miilion, not $30 million as CenterPoint argues. Finally, the

value found here after a full evidentiary hearing at which experts for both sides testified was
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$81,150,000, In re Olde Prairie Block Owner, LLC’, No. 10 B 22668, 2010 WL 4512820, at *4
(Bankr. N.D. Ill. Oct. 29, 2010), and that value must be accepted until new eﬁdcncc shows the
contrary.

Relying on In re Swedeland Development Group, 16 F.3d 552 (3d Cir. 1994),
CenterPoint also argues that its interest cannot be adequately protected because there 1s no
tangible evidediee that the financing will actually increase value of Debtor’s property. In
Swedeland, the debior property developer sought post-petition financing in the form of a priming
lien to obtain working cap;tél to fund ongoing construction. 16 F.3d at 556-57. The debtor
argued that its secured creditor wvas adequatcly protected because the completed development
“would generate a positive cash flow, th: residential units could be completed and sold, and the
completion of the project by the end of the century would result in [the secured creditor] being
paid in full.” 7. at 557. On appeal, a panel of the ((b.rd Circuit found that this was not adcquate
protection because the future profitability of the enterprise/was entirely speculative in that case.
Id at 563-67.

CenterPoint’s reliance on Swedeland is not appropriate. It is iound and held here that
CenterPoint’s interest is sufticiently protected by the substantial cquity cushion demonstrated by
the value found in Debtor’s properties. While the proposed expenditures are likely to increase
property value that would provide additional protection, the amount of such possible increase io
value is speculative and dependant on market factors, and is not relied on here to determine
adequate protection of CenterPoint’s intercst, It can, however, be said that to the extent the

security is likely to be benefitted, the burden on CenterPoint of a priming lien is likely to be

-19-
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mitigated.

Allowing a priming lien should be considercd with caution to avoid transferring the
entrepreneurial risk of failure by Debtor’s investors and principals onto the secured creditor
CenterPoint. Given the inherent uncertainty of determining valuation through methods
commonly used by experts in appraising real estate, some restraint in allowing priming liens to
fund particulad-expenses is warranted.

Debtor kasahawn that most of the expenscs it seeks to fund with proceeds of its proposed
borrowing will likely advance the vatue of the estate property and make it easier for Debtor to
reorganize. First, Debtor has bezn taking steps towards acquiring funds from the TIF district, as
well as various tax credits for which it 13 eligible. These government funding sources may be
monetized and, if so, that would likely attfa:t potential investors and lenders who would help
fund Debtor’s hotel development project. In additior., it is clear from evidence presented that
these funding sources will be available to any future owrier of Debtor’s property, including
CenterPoint should it acquire that property through foreclosure, Second, Debtor continues to
push forward with its hotel development plans by sceking lenders and itwestors, generating
various required reports, and generally operating as a property developer. Ry doing so, Deblor
enhances the value of its properly, and therefore, its bankruptey estate. This has beetc a hotly
contested bankruptey case, and Debtor in this single asset bankruptcy is moving on a tastfime
line towards possiblel plan confirmation, as it must.

Debtor has also shown under § 363(b) and (¢) that it has a serious articulated business

justitication for most of the proposed uses of the requested loan, regardless of whether they are
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inside or outside the ordinary course of business, and that those uses ate in the best interest of the
estate. Moreover, tax credits and government assistance that Debtor seeks are tied to the
proposed development and use of the property, not to other possible interests of Debtor, and will
[1kely benefit whoever owns Debtor’s properties in the future. Considering all relevant factors, it
is concluded that CentetPoint’s collateral would not be jeopardized by allowing a priming lien.
[1L. DEBTOR’S PROPOSED USE OF FUNDS

For most af1Xebtor’s proposed expenscs, Debtor has shown that it is unable to obtain
unsecured credit allowablz rmder § 503(b)(1) as an-administrative expense or allowable only
under §§ 363(c)2), (c)(3), or (¢ on more favorable terms and conditions than those p‘rovidcd by
JMB. Tor those expenses, Debtor is unable to obtain credit without granting JMB the terms it
demands. However, Debtor has obtained ursecured credit for some of the proposed expenses.
Indeed, some vendors have already provided services on retainers paid by Gleichman or some
other person, on an unsecured ‘basis or otherwise. Althoup!i the vendors for those expenses may
have performed valuable services to Debtor’s estate, permitting Debtor to borrow from IMB in
exchahge for a priming lien in order to pay past due expenses would k< pontrary to the plain
language of the requirements under § 364(d).

In its Motion to Amend the original Order, Debtor secks further authorityopay JMB’s
costs and expenses relating to the proposed loan. Debtor did not present evidence on this.subject
at trial, but now seeks blanket permission to pay those costs and expenses, “including, but not
limited to, accrued attorneys’ fees of $548,912.48, for, among other things costs and expenses

relating to reviewing and responding to oral and written discovery requested by CenterPoint.”
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Such cxpenses are commonly required by lenders, but here Debtor and JMB cannot yet obtain
approval of them for two reasons. First, no evidence was offered as to the reasonableness and
necessity of the expenses sought.to be approved. Second, attorneys for both JMB and Debtor
contended expressly at the final oral argument on Debtor’s Motion to Amend that no evidence
need be offered and that CenterPoint has no right to review evidence as to the requested expenses
and that 1t sheald be given no opportunity to question thelﬁ.

While Débtor and IMB offered to submit JMB’s attorneys’ fees and expenses to Court
review and approval withsut evidence, they have thus far stood firm on their position that
CenterPoint should not be alivwd to challenge thosc expenses before loans to pay them would
prime its lien. Their stated reason fodiis position was a fear that CenterPoint would challenge
the expenses. However, fear of litigation s no cxcuse for the extraordinary claim of right to
deprive CenterPoint of its Fifth Amendment Due Process right to notice and a hearing betore its
lien is primed by this part of the loan. To receive approvabof the additional half million doilar
loan that is sought, J]MB and Debtor will be required to yield their procedural objection to a
hearing to obtain approval of what they seek in this regard;

For these reasons, Debtor will be permitted fo borrow from IMB ¢nly those amounts
necessary to fund approved future services—that is, services rendered afler on Januxey 1,
2011-—provided under contracts with the Debtor. Jurisdiction will be reserved to consiaes
additional cxpenses on notice of motion and hearing with evidencc is presented as to the

necessity, reasonablencss, and usefulness thereof.
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[V, PAYEES WHO MAY BE PROFESSIONALS

CenterPoint argues that several of the payees that arc attorneys or accountants cannot be
paid from the requested JMB loan proceeds. However, that argument Jacks merit.

First, CenterPoint argues that scvéra[ payees that are law [irms or accountants must be
employed under 11 U.S.C. § 327 and must file fee applications before the JMB loan can be
approved. Sestion 327 does not necessarily apply to all accountants and lawyers. See In ré
Renaissance Resideriial of Countryside, LLC, 423 B.R. 848, 856-58 (Bankr. N.D. I11. 2010).
However, cven assumirig that § 327 will apply to professionals who are sought to be employed,
Debtor can still be authorized ' borrow funds from JMB without authority to pay thosé funds
out to the professionals until they have Feen employed and have submitted proper fee
applications. In other words, failure as of yet to hs employed under § 327 or to submit a fee
application is not a bar to Debtor borrowing monéy ‘o pay properly employed professionals and
other attorney and accountant payees in the future.

Second, CenterPoint argues that proceeds of the IMB lhan will result [rom a disposition
of its collateral, and therefore those proceeds would be its cash coilaterat which Debtor cannot
use without its consent or court order. However, as discussed above, CenterPoint’s interest in
Debtor’s property is adequately protected by the large equity cushion. This cushien cxists
regardless of whether it is in the form of cash or unencumbered real property, and it prevides
adequate protection for use of loan procecds even when viewed as cash collateral.

Third, CenterPoint argues that payment to attorneys and accountants would be an

impermissible charge against its collateral to pay general estate administrative expenses. Under
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11 U.8.C. § 506(c), a debtor-in-possession “may recover from property securing an allowed
secured claim the reasonable, necessary costs and expenses of preserving, or disposing o.f, such
property to the extent of any benefit to the holder of such claim, including the payment of ail ad
valorem property taxes with respect to such property.” However, Debtor is not seeking to charge
CenterPoint’s secured claim under § 506(c) for preservation expenses. Instead, Debtor seeks to
borrow additizial funds from the unencumbered equity in its property in order to further its
reorganization eieis, A secured creditor “has no right to fence off the entire collateml in which
it has an interest so that'no other creditor can get at it. Its only entitlement is to the adequate
protection of its interest.” In re sames Wilson Assocs., 965 F.2d 160, 171 (7th Cir. 1992) (debtor
may use oversecured mortgagee’s cash collateral to pay attorney fees). Therefore, CenterPoint’s
argument is without merit,

V. THE PROPOSED JMB LOAN WAS NEGOTIATED AND IS BEING PROVIDED IN
GOOD FAITH

The Bankruptey Code offers some protections to letders who advance post-bankruptey

credit to debtors. Specifically,

[t]he reversal or modification on appeal of an authorization under [§ 364

to obtain credit or incur debt, or of a grant under [§ 364] of a piivritv.or a

lien, does not affect the validity of any debt so incurred, or any pricritv or

lien so granted, to any entity that extended such credit in good faith,

whether or not such entity knew of the pendency of the appeal, unless such

authorization and the incurring of such debt, or the granting of such

priority or licn, were stayed pending appeal.
11 U.S.C. § 364(c).

Debtor and JMB negotiated the proposed loan in good faith and at arm’s length. The

terms and conditions of the proposed loan are the best available under the circumstances, reflect
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Debtor’s exercise of prudent business judgment consistent with its fiduciary duties, and are
supported by reasonably equivalent value and consideration. The procceds of the proposed JMB
Joan will be extended in good faith and for valid business purposes and uses, so JIMB is entitled
to the full protection and benefits of § 364(e).
CONCLUSION

By serarate order, Debtor will be authorized to obtain credit in return for a priming lien
on Debtor’s properiv-that is encumbered by CenterPoint’s lien, licns on Debtor’s unencumbered
property, and a superpriority-administrative expense claim, but only to the extent chtori has not
already obtained credit and to (he extent the payee’s services will provide a benefit to the estate.
Specifically, Debtor will be authorized th borrow from JMB on terms requested only enough to
net a total of $2,007,639, which may be usel to nay only the following providers up to the
following amounts for purposes described hereinzbove:

1. Cook County, $141.612 to pay the next installments of real estate taxes due April

1,2011,

2. The Continental Companies, L.LC, $381,000.

3. Mid-Chicago, LLC, $9,000.

4, Development Design Group, Inc., $340,300.

5. Giaia Tech, $10,000.

6. HVS Global, $17,000.

7. Wildman Harrold, $735,000.

8. Midwest Chicago, LLC, $150,000.

25-




1125645063 Page: 33 of 67

Case 10- 2266& EEOIS@1IIAI@re@@P¥6 :55 Desc Main

10.

11,

13.

14.

15.

[6.

Document  Page 26 of 2

S.B. Friedman & Co., $150,000, provided that no payment may be made to it
except under contract with Debtor approved by the Court on subsequent motion.
Debtor has demonstrated that S.B. Friedman’s services would benefit the estate
and would not jeopardize CenterPoint’s collatcral. However, the evidence shows
S.B. Friedman has a contract to provide services to some party other than Debtor.
Therefore, Debtor may not use IMB funds to pay S.B. Friedman unless Debtor
executes a contract with it.

Cullen & Associates, $8,000.

Res Publica, $23.000.

Daley Geofge, $50,00%,

Marcus, Clegg & Mistretta; 530,000, provided that no payment may be made to it
except under contract with Debtor(approved by the Court on subsequent motion.
Debtor has demonstrated that Marcus, Clége & Mistretta’s services would benefit
the estate and would not jeopardize CenterPoin(’s collateral. However, the
evidence shows the law firm has a contract to provideservices to some party other
than Debtor. Thcre.fore, Debtor may not use JMB3 funds to pay the law firm unless
Debtor executes a contract with it.

Ungaretti & Harris, LLP, $375,727.

Righeimer, Martin & Cinquino, $80,000.

CRT Capital Group LLC, $125,000.

Debtor will not be authorized to borrow from JMB funds that would be used:
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To pay for traffic or structural studies. Debtor has shown that those studies would
benefit the estate and would not jeopardize CenterPoint’s collateral. However,
Debtor has not yet presented evidence as to the cost of those services.

To pay Walker Wilcox. Debtor seeks to pay Walker Wilcox for services
previously performed, not for future services. Because the firm has provided
services on an unsecured credit basis to Debtor, Debtor cannot now meet the
standazds for using funds out of the proposed IMB loan to pay the firm’s fees.

To pay Ostrow Reisen Berk & Abrams. Debtor did not satisfactorily show how

this accounting firm’s proposed services will benefit its estate. In fact, it appears

that the services preseatly proposed would directly benefit individual members of
the Debtor LLC rather than the bankruptey Debtor or estate,

To pay “general or administrative’_expenses. Debtor did not present evidence at
trial regarding need for an office, an officeussistant, or the like. It cannot not be
determined on this record what benefit this would Lave for the estate, whether
these expenses are necessary, whether the costs are reasorable, or whether these
expenses would unfairly jeopardize CenterPoint’s collateral

To repay Gleichman or any other entity or individual the amountsoFany payments
or retainers they advanced to any of the above payees. Entrepreneurs wko udvance
expenses may take personal risks in their pursuit of possible profit, and those
unsecured voluntary advances cannot qualify under standards required under

§ 364(d) for a priming lien.
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6. To pély Coman & Anderson, P.C. The Objection of Coman & Anderson, P.C., will
be overruled. Its allowed administrative expense claim is for work in 2010 on
behalf of a replaced state-court receiver. As discussed above, Debtor may not
borrow from JMB to pay for prior expenses.

7. To borrow an additional priming loan of over $500,000 to pay JMB its fees and
expenses related to this loan, an amount that was not established by evidence
diring the hearing and that Debtor and JMB have stubbornly refused thus far to
present {or review by the Court in a hearing participated in by CenterPoint.
Towever, recogmizing the necessity of resolution of this additional loan request,
jurisdiction will be regerved to reopen the evidence upon notice and motion to
take evidence on this mattér subiect to CenterPoint objection and court review.

One final comment to explain the Amended Order being entered. Debtor and JM.B ask

that terms of a forty-six page financing agreement be tuliviincorporated by r.el“erence. It contains
the usual series of protections that hog tie Debtor and forestall’any other claims or rights by third
parties or Debtor. Similar contracts between debtors and lenders ol nsw loans are usually
approved as negotiated so long as they do not impair third party rights. However, the JMB loan is
not a new [irst mortgage, but is rather a priming lien. Only certain terms therein aie/incorporated
in the Amended Order allowing a limited priming loan. Some other proposed provisior's «re not.

JMB is receiving a priming lien on prime Chicago lakefront property worth a great dcal

more than its present loan, as well as a superpriority administrative expense ¢laim. It has absolute

discretion whether or not to loan or to pay any of the approved expenses. Other provisions that
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overly burden CenterPoint and give total control of the bankruptey case to JMB are not approved,

An Amended Order in accord with the forgoing will sparately be entered.

1 '/Jif
Dated this ﬁ " day of March, 2011,

0.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE: Chapter 11

OLDE PRAIRIE BLOCK OWNER, LLC, Bankruptcy No. 10 B 22668

R N S N

Debtor.

AMENDED-ORDER GRANTING IN PART DEBTOR’S MOTION TO ENTER INTO
SENIOR St CURED SUPERPRIORITY DEBTOR-IN-POSSESSION CREBDIT
FACEATY PURSUANT TO 11 U.S.C. § 364 [Docket No. 371]°

For reasons stated in tne Amended Findings of Fact and Conclusions of Law of this date, IT

IS HEREBY ORDERLD AND ADJUDGED as follows pursuant to 11 U.S.C. §‘364:

1. Debtor is authorized to obtain ciedit Trom JMB Capital Partners LP (“JMB”) in return for
(1) a priming lien on Debtor’s property that is presently encumbered by the lien of
CenterPoint Properties Trust (“CenterPoint”), £Z liens on Debtor’s unencumbered property,
if any, and (3) a superpriority administrative expensc claim, but only to the extent atlowed
herein. Specifically, Debtor is duthorized to borrow from JiviS only enough to net a total of
$2,007,639, which may be used to pay only the following providers up to the following
amounts for services provided after January 1, 2011, and only on term{ apuroved herein:
a. Cook County for the next installment of real estate taxes due Apiib I, 2011,

$141,612.
b, The Continental Companies, LLC, $381,000.
C. Mid-Chicago, LLC, $9,000.
d. Development Design Group, Inc., $340,300.

€. (raia Tech, $10,000.
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HVS Global, $17,000.

Wildman Harrold, $75,000.

Midwest Chicago, LLC, $150,000.

S.B. Friedman & Co., $190,000, provided that no payment may be made to it except
under contract with Debtor approved by the Court on subsequent motion.

Cullen & Associates, $8,000.

Res Publica, $25,000.

Daley Denzge, $50,000.

Marcus, Clegy & Mistretta, $30,000, provided that no payment may be made to it
except under contrict with Debtor approved by the Court on subsequent motion.
Ungaretti & Harris, LLP,$575,727.

Righeimer, Martin & Cinguino, $80,000.

CRT Capital Group LLC, $125,000.

Debtor is not presently authorized to borrow from "B funds that would be used:

d.

b.

To pay for traffic or structural studies.

To pay Walker Wilcox.

To pay Ostrow Reisen Berk & Abrams.

To pay “general or administrative” expenses as defined in ﬁebtor’s Mation.

To repay Gleichman or any other entity or individual the amounts of any retainers
they advanced to any of the above payees.

To pay JMB financing expenses, since Debtor and JMB have thus far declined to

request approval thereof for lending with a priming lien and showing with evidence
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the necessity and reasonableness thereof through a hearing that allows CenterPoint
to object thereto.
The Objection of Coman & Anderson, P.C., is overruled.
Debtor must deposit all proceeds from advances made by JMB pursuant to this Order in a
separate account held directly by Debtor and may not distribute or pay funds therefrom to
any-entity not explicitly named in Paragraph 1 above.
On or veraie the fifteenth day of each month beginning April 15, 2011, Debtor shall file a
report listing:
a. The date and amount of each and every advance of funds from JMB pursuant to this
Amended Order; and
b. The amount of each paym<rd actually made from funds borrowed pursuant to this
Amended Order. Copies of all telated invoices paid shall be appended thereto.
CenterPoint is permitted to repay JMB in the{oli amount of all funds owing to JMB from
Debtor and to obtain a release of IMB’s lien if thus bankmotey case is dismissed, with such
amount patd to be added to the principal amount of Centeri’aiat’s loan to Debtor subject to
its mortgage. A condition of this Order is that IMB shall provide a payoff letter to
CenterPoint within seven days after any date that this bankruptcy case'is d.gmissed.
No law firm or attorney shall be paid under this Order until and unless:
a. The firm or attorney is approved by the Court under 11 U.S.C. § 327 and makes
proper application for fees; or
b. An order is entered determining that the firm or attorney 1s not subject to 11 U.S.C.

§ 327.




v b
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Upon entry of this Order, the following provisions, which are consistent with the credit

agreement between Debtor and JMB, are approved:

a. | Without the prior express written approval of JIMB and until the IMB loan may be
fully repaid by available funding, Debtor shall not seck the entry of an order or
judgment in this bankruptcy case modifying, limiting, subordinating,
recharacterizing, or avoiding the priority or validity of any indebtedness owed to
JVIB, or the perfection, priority, or validity of JMB’s liens on any collateral or
imposiig snrcharging, or assessing against IMB or its claims or any coﬂateral ofany
costs or experses, except as provided under § 506(c) of the Bankruptey Code,

b. The loan documents, which were filed with the court [Docket No. 485 ex. A], are
hereby approved for execution by Debtor and JMB, but are effective herein only as
is consistent with this Order anc fo the extent set forth herein. Debtor is authorized
to that extent:

1. t(-) incur and perform obligations in accordance with the loan documents to
the extent allowed by this Order, and
1. to execute and deliver all instruments and documet.ts that reasonably may be

required or necessary for the performance by Debtor znder the loan

documents to the extent hereby authorized and the creation and perfection of

liens described in and provided for by this Order and the loan documents.
c. Debtor is further authorized to perform all acts, and subject to the provisions of this
Order, pay the principal, interest, and fees in connection with the loan as they

become due and as provided for in the loan documents. Debtor’s obligations under




1125645063 Page: 42 of 67

+Case 10- ZZGGBuM@ %I@I‘ AEre@@1P5Yﬂ 30 Desc Main

i,

V.

vi,

VI

Document  Page 7

all present and future rights, titles, and interests Debtor may now have or
become entitled to under or by virtue of any leases (and proceeds from the
disposition thereof), licenses, consents, permits, franchises, variances,
certifications, approvals of governmental agencies, goodwill, rights ofactior,
boaoks and records, and all other simitar tangible and intangible property of

Debtor and the proceeds thereof;,

'(1) all of Debtor’s rights, title and interest in, to and under all policies of

Insérance now or hereafter beld by or on behalf of Debtor, including
casualy, lizbility, key man life insurance, business interruption, foreign
credit insurance. and any title insurance; (2) all proceeds of insurance, and
(3) all rights, nowor hereafter held by Debtor to any warranties of any
manufacturer or contrac.or;

all of Debtor’s rights, (itle and~interest in, to and under all contracts
(including all rights and remedies relating to monetary damages, including
indemnification rights and remedies, and claizas for damages or other relief
pursuant to or in respect of any contract),

all of Debtor’s rights, title and interest in all buildings, siruc.ures, and other
improvements now or hereafter constructed, erected, installed /situated, or
placed upon its real property (collectively, the “Improvements”); and

the rents, income, proceeds and products, whether tangible or intangible, of
any of the foregoing in this Paragraph 8(e), including proceeds of insurance

covering any or all of the foregoing in this Paragraph 8(e).
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this Order and the loan documents represent valid and binding obligations of Debtor
enforceable against Debtor in accordance with their terms.

Authorization to Borrow. Notwithstanding any provision of its certificate or
articles of incorporation, byvlaws, operating agreement, partnership agreement,
membership agreement, certificate of formation, certificate of limited partnership,
regulations, or comparable governing documents to the contrary, Debtor is
avinorized to, and each officer, member, manager, partner, or. other comparable
authorizea signatory of Debtor is hereby authorized to cause Debtor to pledge,
mortgage, and_ grant security interests in its assets to sccure the JMB’s loan, and to
execute and enter into any and all of the loan documents and all other documents and
transactions necessary to imiriement and etfectuate the terms of the loan and the loan
documents to the extent approved hereby.

Conditions Precedent. IMB shall have s obligation to make any portion of the
loan referred to in this Order.

Grant of DIP Liens. Effective automatically and im’nediatély upon the entry of this
Order, to the extent of the moneys loaned under authority of this Order and as to
each loan made, JMB is hereby granted () pursuant to § 364(c)(2) of the Bankruptcy
Code, valid, enforoeqble, non-avoidable, first priority, perfected liens'od, and senior
security interests in, all unencumbered property of Debtor in favor of IMB; and (b)
pursuant to § 364(d) of the Bankruptey Code, valid, enforceable, non-avoidable,
perfected, first priority priming liens on, and security interests (the “Priming Lien™)
as to all propefty of Debtor, including Debtor’s real property, Debtor’s long-term

parking lease with the Metropolitan Pier and Exposition Authority (the “Parking
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Iease™), and any other collateral subject to any pre-petition liens in faver of
CenterPoint. Except as set forth above, the collateral securing the JIMB loan includes,
without limitation, (1) all of Debtor’s real estate and improvements and its Parking
Lease,' (2) a first-priority, valid, perfected, and enforceable security interest on
Debtor’s accounts, whether now owned or hereafter arising, and (3) a first-priority,
valid, perfected. and enforceable lien on and security interest in all of the following
tynes of property of Debtor, whether now owned or hereafter acquired:

L. al*“tangible and intangible assets, proceeds, cash collateral or any other
property of Debtor whatsoever, collateral assignment of all material leases,
contracts, Heenses and permits;

il all other goods ‘and” personal property of Debtor, whether tangible or
intangible and wherever located, including money, cash, cash equivalents or
other assets of Debtor that nsve or hereafter come into the possession,

custody, or control of the JMB;

1. Regarding the Parking lcase, Debtor and JMB have sought langsace granting JMB: “an
irrevocable and absolute grant, transfer and assignment of such lease 01 the purpose of securing
the Loans and the right to reeeive all revenue and rents therefrom.” Additionally, they request
the following language:

Although the parties intend that the assignment of the Parking Lease bé 2

present assignment without modification, so long as there shall exist no

event of default as defined in Appendix A to this Final Order (an ‘Event of

Defauit’), Borrower shall have the right to the use, occupancy, and any

and all benefits under the Parking Lease, and no further assignments of the

Parking Lease or the Debtor’s rights to and interests thereunder may be

made by Lender except in connection with Lender exercising its rights and

remedies with respect to the Collateral pursuant to the Financing Orders

and the Loan Documents.
Debtor represents that the Mctropolitan Pier and Exposition Authority (the “MPEA”) has
consented to this language. However, Debtor must give formal notice to the MPEA hefore it can
assign the lease under 11 U.S.C. § 365(f), and no such notice has been given here. Jurisdiction is
reserved to incorporated the quoted language once the required notice has been served and
hearing set thereon, unless valid objection is posed thereto.
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The property listed in Paragraph 8.Li-vii are collectively the “Collateral.” IMB’s
liens and security interests in the Collateral are collectively referred to as the “DIP
Liens” and alf of the DIP Liens shall be cross-collateralized and cross-defaulted as
to all of the C_oﬂateral, however the Collateral does not include actions for
preferences, fraudulent conveyances, and other avoidance power claims under
chapter 5 of the Bankruptey Code (the “Avoidance Actions™).

DIP Lien Priority. The DIP Liens granted hereby shall be priming and senior in
priority.ane shall not be made subject té, or pari passu with any pre-peﬁtion lien or
security interest by any court order hcretofofe or hereafter enfered in this Case and
shall be valid and er forceable against any trustce or examiner appointed in the Case,
upon the conversion of thie £zse to a case under chapter 7 of the Bankruptey Code
or in any other proceedings rela'ed o any of the foregoing (any “Successor Case™),
and/or upon the dismissal of the casesWithout limiting the foregoing, no court order
in this Case heretofore or hereafter shall authorize any lien or other encumbrance to
be placed on any of the Collateral, including, but ot iimited to the real property and
the Parking Lease. The DIP Liens shall not be subject ta scetions 510, 549, 550 6r
551 of the Bankruptcy Code.

Post-Petition Lien Perfection. This Order shall be sufficient and.conclusive
evidence of the validity, perfection, and priority of the DIP Liens without the
necessity of filing or recording any financing statement, deed of trust, mortgage, or
other instrument or document which may otherwise be required under the law ot any
jurisdiction or the taking of any other action (including, for the avoidancé of doubt,

entering into any deposit account control agreement) to validate or perfect the DIP
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Liens, or to entitle JMB to the priorities granted herein. Notwithstanding the
foregoing, Debtor and IMB are hereby authorized, but not required, to file or record
financing statements, trademark filings, copyright filings, mortgages, noticcs of lien
or similar instruments in any jurisdiction, or take possession of or control over, ot
take any other action in order to validate and perfect the liens and security interests
granted to JMB hereunder. Whether or not JMB shall, in its sole discretion, choose
012 such financing statements, trademark filings, copyright filings, mortgages,
notices of tien or similar instruments, or take possession of or control over, or
otherwise colfiirr perfection of the liens and security interests granted to it
hereunder, such liens and security interests shall be deemed vahd, perfected,

allowed, enforceable, norn-zvoidable and not subject to challeﬁge or dispute or
subordination, at the time and o the date of entry of this Order. Upon the request of
JMB, without any further consent of awv-party or this Court, Debtor is authorized to
take, execute, deliver, and file such instrurmeats Gn each case without representation
or warranty of any kind) to enable JMB to further validate, perfect, preserve and
enforce the DIP Liens and claims. Debtor shall execute and deliver to JMB all such
agreements, financing statements, instruments and other documerits as JMB may
reasonahly request to more fully evidence, confirm, validate, perfect, preserve, and
enforce the DIP Liens and claims. All such documents will be deemed to have been
recorded and filed as of the Petition Date. A certified copy of this Order may, in the
discretion of JMB, be filed with or recorded in filing or recording offices in addition
to or in lieu of such financing statements, mortgages, notices of lien or similar

instruments, and all filing offices are hereby authorized to accept such certified copy

ATt £ Rna e € e SRR At S b 4 S e et 4 s s . e
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of this Order for filing and recording. JMB, in its discretion, may also file a certified
copy of this Order as a financing statement with any recording officer designated to
file financing statements or with any registry of deeds or similar office in any
jurisdiction in which Debtor has real or personal property, and in suchl event, the
subject filing or recording officer shall be authorized and is directed to file or record
such copy of this Order.
Uiless and until Debtor’s obligations are irrevocably repaid in full, the protections
afford¢d <0 JMB pursuant to this Qrder and under the loan documents, and any
actions taken puisnant thereto, shall survive the entry of any order confirming a Plan
or converting the Case into a Successor Case, or dismissing the Case, and the DIP
Liens and DIP SuperprioritvClaim shall continue in this Case and in any Successor
Case, and such Liens and Claim shall maintain their priority as provided by this
Order.
Exclusive Jurisdiction. The Court shall retain exclusive jurisdiction with respect to
all matters relating to the exercise of rights and reniedizs under the loan documents,
this Order, and with respect to the Collateral unless and untitthe bankruptey case is
dismissed. Subsequent to the occurrence of an event of delault
1. JMB shall have no obligation to fund and no proceeds of toans or cash
collateral of JMB will be available to fund any administrative expenses; and
ii. the enforcement of the rights and remedies of JMB provided for under this
paragraph and the in the Loan Documents arc protected by § 364(e) of the
Bankruptey Code and may not be subsequently conditioned, limited,

madified, vacated, reversed, or climinated for cause under § 363(k) of the

-10-
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Bankruptey Code or otherwise, regardless whether Debtor’s estate is

administratively insolvent before or after the exercise of such rights.

Lvents of Default are defined in Appendix A to this Order.

Other Rights and Obligations.

Good Faith under Section 364(e) of the Bankruptey Code. No
Modification or Stay of this Final DIP Order. JMB has acted in good faith in
connection with this Order and its reliance on the Order has been and 1s in
oGed faith, Based on the findings set forth in the Amended Findings of Fact
and Conelusions of Law of this date, and in accordance with § 364(e} ol the
Bankruptcy QO(‘Ie, which is applicable to the loans contemplated by this
Ordt;r, in the event any or all of the provisions of this Order are hereafter
modilied, stayed, amended, br vacated by a subsequent order of this Court,
JMB is entitled to the protectiors provided in § 364(e) of the Bankruptey
Code and no such modification, stay, emendment, or vacation shall affect the
validity and enforceability of any advances xiade hereunder or the liens or
priority authorized or created hereby, regardless.+fiether Debtor’s estate is
administratively insolvent before or after the exercige of such rights.
Notwithstanding any such modification, amendment or vaca‘.una,.any claim
or lien granted to JMB hereunder arising prior to the effective datc of such
modification, amendment, or vacation of any DIP Protections granted to IMB
shall be governed in all respects as to loans made prior thereto by the original
provisions of this Order, and JMB shall be entitled to all of the rights,

remedies, privileges, and benefits, including the DIP Protections granted

b e ot e
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herein, with respect to any such claim or lien. Since the loans made pursuant
to the loan documents in reliance on this Order, the obligations owed to IMB
prior to the effective date of any stay, modification, or vacation of this Order
cannot, as a result of any subsequent order in this Case or in any Successor
Case, be subordinated, lose their lien priotity or super priority administrative
expense claim status, or be deprived of the benefit of the status of the liens
and claims granted to JMB under this Order and/or the loan documents.
Modification of Stay, The automatic stay imposed under § 362(a) of the
Bankriprev-Code is hereby modified pursuant to and to the extent necessary
to implemert the loan documents and this Order, including without limitaticn
to (1) permit Debterio grant the DIP Liens and to incur all liabilities and
obligations to JMB under the loan documents and this Order, and (2)
authorize JMB to retain and arp’? nayments hereunder in accordance with
the provisions ot; this Order and the fgan documents.

Protection of DIP Liens. Upon entry of this Zader, IMB shall be, and shall
be deemed to be, without any further action or nctice, named as additional
insured and loss payee on each insurance policy maintainec by Debtor that
in any way relates to the Collateral. In addition, Debtor shalt piovide to JIMB
proof of adequate insurance (o the satisfaction of IMB and proof that JIMB
has been named as additional insured and loss payee on all policies to the
satisfaction of JMB. |
Preservation of DIP Liens. No claim or lien having a priority superior to or

pari passu with those granted by this Order to JMB shall be granted or
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allowed while any portion of the Debtor’s obligations remain outstanding,
and the DIP Liens shall not be (i) subject or junior to any lien or security
interest that is avoided and preserved for the benefit of Debtor’s estate under
Bankruptcy Code section 551, or (i) subordinated 1o or made pari passu with
any other lien or security interest, whether under Bankruptey Code section
364(d) or otherwise.

Amendment. No amendment, modification, termination, or waiver of any
wiavision of any of the foan documents, or any consent to any departure by
Debtor-therefrom, shall in any event be effective, except as set forth in the
loan documents.

Survival of Order) Expiration of Order. The provisions of this Order
(including without limitation, the DIP Protections and all DIP Liens granted
hereunder) and any actions talier-pursuant to this Order shall be effective on
the entry hereof (“Effective Date”) aiid-shall survive entry of any order that
may be entered:

(1)  confirming any plan in this Case,

(2)  converting this Case to a Successor Case,

(3)y  dismissing this Case,

(#)  withdrawing of the reference of this Case from this Court,or

(5)  providing for abstention from handling or retaining of jurisdiction of

this Case in this Court.
The terms and provisions of this Order, including the DIP Protections granted

pursuant Lo this Order, and the loan documents, shall continue in full force
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and effcct notwithstanding the entry of such order, and such DIP Protections

shall maintain their priority as provided by this Order until all of Deblor’s

obligations to JMB pursuant to the loan documents and this Order have been
indefeasibly paid in full and discharged (such payment being Without
prejudice to any terms or provisions contained in the loan documents or this

Order that survive such discharge by their terms). These obligations shall not

be discharged by the entry of an order confirming any plan or Debtor having

waived such discharge pursuant to Section 1141(d)(4) of the Bankruptey

Code.

vii,  Waiver. Without limitation, Debtor waives any right it may have to seek
authority to, and noproceeds of the foan may be uscd to

(1) chailenge, contest or otherwise seek to impair or object to the
validity, extent, enforcenditity, ot priority of IMB’s licns and claims,

(2)  challenge the application.of xzy pavments or collections reccived by
JMB to the obligations of Debtor as rrovided for herein. and in the
loan documents,

(3)  propose or support a plan of reorganization that doegnot provide for
the in(;lefeasible payment in full and satisfaction of all Obiigations of
Debtor under this Order on the effective date of such plan, or

(4)  seek relief under the Bankruptey Code, including without limitation,
under § 105, to the extent any such relief would in any way restrict

or impair the rights and remedies of IMB as provided herein.
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Indemnity. Debtor will indemnify JMB and its respective members,
directors, officers, agents, subsidiaries, affiliates, representati;/es, SUCCESSOrs
and assigns, attorneys, professionals, advisors, and employees in their
respective capacities as such and hold them harmless from and against all
losses, claims, damages, costs, expenses (including fees, disbursements, and
other charges of counsel) and liabilities arising out of or relating to any
litigation or cher proceeding (regardless of whether IMB is a party thereto)
at relate to the transactions contemplated by this Order, the loan
documeérnts, or any transactions related thereto, including the enforcemenf of
any rights ¢t JMB, except to the extent finally determined by a court of
competent jurisdiction to have resulted primarily from such person’s gross
negligence or willful miscor.duct.

No Waivers or Maodification of Order. Debtor irrevocably waives any right
to seek any modification or extensior of this Order without the prior written
consent of JMB and no such consent shaii e implied by any cther action,
inaction, or acquiescence ol IMB.

No Marshalling. JMB shall not be subject to the equitable doctrine of
marshalling or any other similar doctrine with respect 1o any of the
Colfateral, and all proceeds shall be received and applied in accordance with

this Order and the loan documents.

No Third Party Rights. Except as explicitly provided for herein, this Order does not

create any rights for the benefit of any third party, creditor, equity holder, or any

direct, indirect, or incidental beneficiary.

~]15-
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G. The original Motion and Motion to Alter or Amend are otherwise denied.

10.  Jurisdiction is reserved to enforce or modify this Order for good cause shown.

. S¢hyhetterer
d Sgales Bankruptcy Judge

Dated this g ;jﬂ of March, 2011,

. FM.“ P i AR T .



1125645063 Page: 54 of 67

Case 10-2266 HEIU_'OL@1I1AEIET8€%@ P1¥9:30 Desc Main

Document  Page 170

APPENDIX A - EVENTS OF DEFAULT
1f any of the following events shail occur and be continuing:

{a) Payment Defaults. 'The Borrower shall fail to (i) pay any principal of or interest on any Loan
when the same shal! become due and payable or (i) make any other payment under any Loan [rocument within
(hree {3) Business Days after the same shall become due and payable;

{) Misrepresentation, Auny representation, warranty, certification or othier statement made by the
Borrower (or any of its officers) under ot in connection with any Loan Document shall prove o have been incorrect
in any material respeet (without duplication of materiality qualifiers contained herein) when made;

{c) Material Adverse Change. A Material Adverse Change shall have accurred since the Effective
Date;

{d) Covenzits “The Borrower shall fail to perform or observe any other term, covenant or agresment
contained in any Loan Docunient on its part to be performed or obscrved;

(e Cross Default, ¥4 Sorrower shall fail to pay (other than as prohibited by an order of the
Bankruptey Cowrt) any principal of, preriitm or interest on or any other amount payable in respecl of any Debt of
the Borrower (but excluding Debt cutstunding under the Loan Documents) when the same becomes due and payable
{whether by scheduled maturity, required preravment, acceleration, demand or otherwise); or any other event shall
occur or condition shall exist under any agreeinentor instrument relating to any such Debt and shall continue after
the applicable grace pertod, if any, specified in sich agreement or instrument, if the effect of such event or condition
is to accelerate, or to permit the acceleration of, the maturiy of such Debt or otherwise to cause, or to permit the
holder thereof to cause, such Debt to become due and paysile prior to the stated maturity thereof;

{H Judgments. One or more judgments or deciededhall be entered against the Borrower mvulving in
the aggregate for the Borrower a liabitity (not paid or fully coversd 'z a reputable and soivent msurance company)
and such judgments and decrees cither shall be final and non-appealztle or shall not be vacated, discharged or
stayed or bonded pending appeal for any period of sixty (60Y consecutiveuays, and the aggregate amount of ali such
judgments, (o the extent not covered by insurance equals or exceeds $1,080,000;

(@) The Case. The oceurrence of any of the following in the Case:

{i) except for new financing that fully pays the JMB loans, t1e bringing of a motion, taking
of any action or the filing of any plan of reorganization or disclosure statement atendant thereto, in each
case, by the Borrower in the Case, or the entry of any order by the Bankruptey Contt 1 the Case: (w) to
obtain addilional financing under Section 364{c) or (d) of the Bankruptey Code not otaerwise permilted
pursuant to this Agreement; (x) to graut any Lien other than fhose set forth in Section§ G2fa) upon or
affecting any Cullateral; (y) except as provided herein, as the case may be, to use cash collateral of IMB
under Section 363(c) of the Bankruptey Code without the prior written consent of IMB; or () that requests
or seeks authority for or that (in the case of an order entered by the Bankruptcy Court) approves or provides
authority to take any other action or actions materially adverse to JMB or its rights and remedies hereunder
or their interest in the Collaterai

(1) the filing of any pian of reorganization or disclosure staicment attendant therete, or any
divect or indirect amendment to such plan or disclosure statement, by the Borrower that docs not provide
for the payment in full in cash of all DIP Obligations hereunder on the effective date of such plan;

(iit) the entry of an order in the Case confirming a plan of reorganization that does not
contain a provision for termination of the Commitments and repayment in full in cash of all of the DIP

Obligations under this Agreement on or before the effective date of such plan;

(iv) the entry of an order amending, supplementing, reversing, staying, vacating or otherwise
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modifying the Loan Documents or any Order or, pending entry of the Final Order, the Interim Order,
without the prior written consent of IMB;

(v) the payment of, or application by the Botrower for authority fo pay, any pre-petition
claim without JMB’s prior writien consent other than as provided hereir in form and substance acceptable
to JMB, or unfess otherwise permitted herein;

(vi) fhe appoiniment of an interim ur permanent {rustee in the Case or the appointment ofa
ceceiver or an examiner under section 1104 of the Rankruptcy Code in the Case with expanded powers
(beyond those set forth in sections 1106(a)(3) and 1106(a)(4) of the Bankruptcy Code) to operate ot
manase the financial affairs, the business, or reorganization of the Borrower or with the power to conduct
an e tigation of (or compel discovery from) JMB; or fhe sale without JMB’s consent of ali or
substanially all of the Borrower's assets either through a sale under section 163 of the Bankruptey Code,
through @ confirmed plan of reorganization in the Case, of otherwise that does not provide for payment in
fuil in caslof “he DIP Obligations and termination of the Commitments;

{vii) {he'dismissal of the Case, or the conversion of the Case from one under chapter 11 to
one under chapter 7 or the Bankruptcy Code or the Borrower shall file a motion or other pleading sceking
the dismissal of the Case xuder section 1112 of the Bankruptey Code or otherwise;

(vii)  the entry of axorder by the Court granting relief from ot modilying the automatic stay of
section 362 of the Bankruptey Code{x) to allow any creditor to exceute upon or enforce a Lien onany
asset of the Borrower of {y) with respuct to any Lien of or the granting of any Lien on any Collateral to
any state or local envivonmental ot repulatsty agency or authority;

{ix) entry of an order grantirg any other superpriority claun or Lien equal to o superior in
priority to that granted to IMB;

{x) ihe commencement of any enforsénient action by any material creditor of the Borrowet,
and with tespect to any action by an unsecured creditst. such action remains undismissed or unstayed for
thirty (30) days after commencement, except where any sipi: action could not reasonably be expected to
result in a Material Adverse Liffect (which means a material setverse effect on (x) the condition {financial
or otherwise), business, assets, liabilities, prospects, or results of operations of the Borrower, (y) the rights
and remedies of IMDB under any Loan Document ot (7) the ability.of e Borrower to perform its
obligations under the Loan Documents);

{xi) the commencement of any action (whether under Banktubtcy Rule 2004 or otherwise),
itigation, contested matter or adversary proceeding ot assertion of any setoffior affset by the Borrower
against IMB;

(xiiy  the entry of an order in the Case avoiding or requiring repayment of any nortion of the
payments made on account of the DIY Obligations owing under the Loan Dacuments;

(xili)  the failure of the Borrower to perform any of its obligations under any Order or, pending
entry of the Final Order, the Interim Order, ot any violation of any of the terms of any Order or, pending
entry of the Final Order, the Interim Order;

(xiv)  the entry by any court with valid jurisdiction of an order or judgment in the Case
modifying, limiting, subordinating, recharacterizing or avoiding the priotity, validity or amount of any
indebtedness owed to IMB or the perfection, priority or validity of the Liens in tavor of JMB on any
Collateral or imposing, suschargisg or assessing against JMB or its claims or any Collateral of any costs or
expenses, whether pursuant to Section 506(c) of the Bankuptcy Code or otherwise;

(xv)  the Borrower files any application for approval or allowance of, or any order is cnterod
approving or allowing, any administrative expense claim in the Case, having any priotity over, of being
pari passu with, the superadministrative priority of JIMB hereunder, under the Cash Collateral Order, the
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Final Order, the Interim Order or the Loan Documents {other than those, after the entry of the Final Order,
covered by the Carve-Out);

(xvi}  any Committee files any application for approval of allowance of, or any order is entcred
approving or allowing, any administrative expense claim in the Case, having any priotity over, or being
pari passu with, the superadministrative priority of IMB herennder, under the Cash Collateral Order, the
Tinal Order, the Interim Order or the Loan Documents (other than those, after the entry of the Final Order,
covered by the Carve-Out) and either (i) the Borrower dogs not immediately and diligently oppose such
application or (ii) an order is entered approving such application;

(xvil) except to the extent JMB supports fhe motion ot application in their sole and absolute
disc/ation, any motion or application is filed hy or on behalf of the Borrower in the Case seeking the entry
of an oy, or an order is entered in the Case, approving any subsequent debtor-in-possession facility for
horrowed mbhney or other extensions of credit uniess such motion or applications and such order expressly
provide forhe indefeasible payment and complete satisfaction in full n cash of ajl DIP Obligations prior
to, or concurrenily with, any initial borrowings or other extensions of credit under such subsequent

factlity;

(xviii} except to-the extent JIMB supports the motion or application in their sole and absolute
discretion, any motion or appiation is filed by or on behalf of any Committes or other parly in interest in

1 .

the Case secking the entry of an siGer, or an order is entered in the Case, approving any subsequent
debtar-in-possession facility for horrowed money or other extensions of credit unless such motion or
applications aud such order expressty rrovide for the indefeasible payment and complete satisfaction in

full in cash to JMB of all DIP Obligatione prior to, or concurrently with, any initial borrowings or other
extensions of credit under such subsequedt tacility and either (i) the Botrower does not immediately and
diligently oppose such application or (i1} an oxuer 1+ entered approving such subsequent debtor-inpossession
facility for borrewed money or other extensionrof sradit;

(xix)  the Borrower submits, supports or Hcsany plan of reorganization that is not supported
by IMB;

(xx)  the Borrower procures, solicits or enters mto anagieement with respect to any additional
debtar-in-possession facility for borrowed money or exit facility Jox besrowed money () that does not
provide for the repayment in full of all DIP Obligations under the Loan L ocuments and (b) without
providing IMB with a right of first refusal to provide such facility on thesairs terms;

(xxi)  the Borrower shall take any action, including, without Jimitativt, the filing of a motion
or an application in support of any of the foregoing or any person other than the Bortower shall do so and
such motion or application is not contested in good faith by the Borrower;

(xxii}  aplanof reorpanization or liquidation 1 form and substance satisfactory 0 IMB is not
confirmed by the Bankruptcy Court by September 30, 2011, unless the confirmed plan providis fr
payment of all debt due to IMB on or before the effective date.

ih) [nvalidity. Any provision of any Loan Document after delivery thereof shall for any reason
{except as a result of acts o omissions of IMB) cease to be valid and binding on or enforceable against the Borrower
or the Borrower shall so state in writing;

(i) Collateral. Any Collateral Document or financing statement after delivery thereof shall for any
reason (other (han pursuant to the terms thereof) cease to create a valid and perfected first senior super-priority lien
on and security interest in any material portion of the Coliateral purported to be covered thercby;

) Changg of Control. A Change of Control {whicl means (a) the [ailure of the Permitted Holders
(which means Karl Norberg and Pamela Gleichman) to own, direetly or indirectly, of record and beneficially, at
least 519 of al} voting interests in the Borrower of (b) at any tune, any "person” or "group” (within the meaning of
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Rules 13{d) of the Exchange Act and the rules of the Securities and Exchange Commission thereunder as in effect
on the Effective Date) (other than the Permitted Holders) shall have acquired ownership, directly or indirectly,
beneficially or of record, of more {han 35% on a fully diluted basis of the aggregate voling power represented by the
issued and outstanding Voting Interests in the Borrower) shall have occurred;

(1) Loss Proceeds. The occurrence of a Casualty Event (which means any cvent fhat gives rise to the
receipt by the Borrawer of any insurance proceeds in respect of any equipment, fixed assets ot real property
(including any improvements thereon) to replace or repair such equipment, fixed assets or real property) or ai Event
of Loss (which means condemnation, seizure or taking, by exercise of the power of eminent domain or otherwise, of
confiscation or tequisition of use of Property) with respect t© (A) ali or a material portion of the Preperty of (B)all
or a material paction of the Collateral, unless the JMB loan be fully paid out of the proceeds thereof.

Then,

(A) Upon the oeeurrence of any Event of Default, and in any such event, and at any
time therezfter, if any Event of Default shall then be continuing, JMB shall continue to have all
rights and retpedies available to it under this Agreement, the other Loan Documents and under
applicable les; and under the provisions of Section 162 of the Bankruptey Code, on Motion and
Notice may seeloi ten days’ notice (the "Waiting Period") learing before, or order from, the
Bankruptey Coury, sceking permission to take actions to enforce its contractual rights and obtain
modification of the automaric stay to do so. During the Waiting Period, {he Borrower shall not use
any Cash Collateral or any Loan proceeds to pay any administrative expenses.

) The Bankruptey Court shall retain exclusive jurisdiction with respect to all
matters relating to the exercisc of rights and remedies under the Loan Documents and this Order.
The Borrower may seek Bankruptey Coutt intervention at any scheduled hearing to delermine or
contest whether an Event of Default lias i fact oceurred and is continuing,
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
Eastern Division

In Re: BK No.: 10-22668

OLDE PRAIRIE BLOCK OWNER, LLC,
Chapter: 11
Honorable Jack B. Schmetterer

Debtor(s)

ORDEP’ MUCHORIZING DEBTOR TO PAY JMB CAPITAL MARKETS, LLC’'S EXPENSES FROM DIP LOAN
AND GRANTANG FIRST PRIORITY PRIMING LIENS AND SECURITY INTERESTS IN RESPECT THERETO

This @arcer coming before the Court for hearing on the motion of Olde Prairie
Block Owner, Lo frhe "Debtor") to pay the financing expenses of JMB Capital
Markets, LLC and jis affiliates ("JMB") from the Debtor's Lean from JMB ("Dip
Loan") and granting {irst priority priming liens and security interests in respect
thereto [DKt. 826] (the 'Motion"); due and proper notice of the Motion having been
given to necessary partiss; the Court having jurisdiction over this matter and the

parties;

The Debtor having previcusiy-filed its Motion to Enter into Senior Secured
Superpricrity Dabtor-in-Possegslen/Credit Facility Pursuant to 11 U.8.C. section
364 [Dkt. 375] {(the "DIP Motion"}; the.lourt having previously entered its Amended

Order Granting in Part Debtor's DIP llotion [Dkt. 820] {(che "Amended DIP Order"} and
made its Amended Pindings of Fact and Conelusions of Law relating to the DIP Moticn
iDkt. 818] (the "Amended DIP Findings and /Cenclusicns');

The Amended DIP Order authorizing the DeLtOr to obtain certain debtor-in-
vosgesgion financing from JMB Capital Partners tfaster Fund, L.P. as one of the
affiliates in return for a priming lien on Debtor's property that is presently
encumberad by the lien of CenterPoint Properties Trust, a first priority lien on
Debtor's unencumbered property, and a superpriority allwinistrative cxpense claim to
the extent allowed therein (collectively, the "Section 4564 Rights") as security for
a'l principal, interest, and fess due JMB under the DI? Lcan for amounts borrowed
by Debtor tc fund the approved list of payments set forth inthe Amended DIP Ordsr
{[Dkt. 820] at 1, 4-5); and the Court requiring that the Debtor separately apply
for approval to pay the JMB Financing Expenses, after notice and-d nearing, before
granting to JMB a priming lien on Debtor's collateral for any borreowings under the
DIP Loan to pay the JMB Financing Expenses;

The Court having considered the Motion, the Declaration of Jennifer Feldsher
[Dkt. 831] in support of the Motion, the Objection to the Motion filed by
CenterPoint [Dkt. 840], the resvective Proposed Findings of Fact and Conclugions of
Law filed by CenterPoint [Dkt. 844! and the Debtor [Dkt. 846], the arguments of
counsel appearing before the Court, and the evidence introduccd on the record by
rhe parties at a hearing before the Court held on April 13, 201l1;

The Court having entered and made on May 3, 2011 its Findings of Fact and
Conclusions of Law on Debtor's Motion to Allow Payment of Expenses from DIP Loan
[Dkt. 873} (the "Findings and Conclusions“) in which the Court concluded that,

" [based on the evidence presented and for the reasons discussed [therein], JMB
Financing Expenses are entirely valid and enforceable as between Debtor and JMB.
However, for reasons detailed [therein], JMB shall have Section 364 priming rights
for all that iz sought except $76,685% of the requested JMB Financing Expenses, thus
allowing only $542,928 of those Expenses to prime the CenterPoint lien" {(Dkt. 873
at 23); now, therefore, pursuant thereto (that is pursuant to the entire Findings

—"‘l —
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and Conclusions),
and the Court being fully advised in the premises,

IT IS HEREBY ORDERED AND ADJUDGED:

1.) The relief requested in the Motion is hereby granted to the extent provided

for in this Order. .

2.} The JMB Financing Expenses are allowed in the total amcunt of 617,429,713,

3.} The Debtor is authorized to borrow under the DIP Loan the sum of
$542,928.00 for the JMB Finarcing Expenses through the date of March 31, 2011 and
to pay the following: (a) to Bracewell & Giuliani: $508,114.78; and (b} to Duane
Morrigs /TLP: $34,813.22. These amounts borrowed under the DIP Loan shall ke secured
by the Seltion 364 Rights and in all respects governed and protected by the

provisiong of Paragraph 4 of this Order.

4.) Upon eliery of this Order, the following provisions, which are consistent
with the Amended’DT2 Order and the Amended DIP Findings and Conclu91ons, are
approved (the “DIP 2rotections"):

{a) Without the pridr oxpress written approval of JMB and until the JMB DIP
loan may be fully repaid by available funding, Debtor shall not geek the entry of
an order or judgment in thlis bankruptcy case modifying, limiting, subordinating,
recharacterizing, cr avoidind tne priority or validity of any indebtedness owed to
JMB or the perfection, priority, oy validity of JMB's lisns on any collateral or
imposging, surcharging, or assessing against JMB or its claims or any collateral of
any costs or expenses, excep: ag proyildyd under § %06(c) of the Bankruptcy Code.

(b} The loan documents, which were ¥#lsd with the court [Docket No. 485 EX. al,
previcusly were approved for execulion by.febfor and JMB, but are effective herein
only as .s consistent with the Amended DIP Opasx [Dkt. 820] and this COrder.

{c} Debtor iz authorized to perform all acks, #id subject to the provisions of
this Order and the Amended DIP Order, pay the prircipai, interest, and fees in
connection with the loan as they become due and as pravided for in the loan
documents. Debtor’s obligations under this Order, the aAmeuded DIP Order, and the
loan documents represent valid and binding obligations of babtor enforceable
against Debtor in accordance with their terms.

(d) Notwithstanding any provision of its certificate or articles of
incorperation, bylaws, cperating agreement, partnership agreementy renbership
agreement, certificate of formation, certificate of limited partnersolip,
regqulations, or comparable governing documents to the contrary, Debtor A&
authorized to, and each officer, member, manager, partner, or other comparable
authorized signatory of Debtor is hereby authorized to cause Debtor to pledge,

mortgage, and grant security interests in its assets to secure the JMB loan.

fe) Effective automatically and immediately upon the entry of this Orxder, to
the extent of the moneys lcaned under authority of tals Order and as to each loan
made, JMB is hereby granted (A) pursuant to § 364{c) {2} of the Bankruptcy Code,
valid, enforceable, non-avoidable, first priority, perfected liens on, and senior
security interests in, all unencumbsred property of Debter in favor of JMB; and (B)
pursuant to § 364(d) of the Bankruptcy Code, valid, enforceable, non-avoidable,
perfected, first pricority priming liens on, and gecurity interests {the “Priming
Lien"} as to all property of Debtor to the extent provided herein, including
Debtor’s real property, Debtor’s long-term parking lease with the Metropolitan Pier
and Exposition Authority (the “Parking Lease”), and any other collateral subject to
any pre-petition liens in favor of CenterPoint, Except as set forth above, the
collateral securing the JMB loan includes, without limitation, (¥) all of Debtor’s

—2 —



1125645063 Page: 61 of 67

Case 10-22668_bPNBEE) [FrefrobGaih Ah&rPMﬂB Desc Main

Document  Page 3

real estate and improvements and its Parking Lease, (Y} a first-priority, wvalid,
perfected, and enforceable security interest on Debtor's accounts, whether now
owned or hereafter arising, and (%) a first-priority, valid, percfected. and
enforceable lien on and security interest in all of the following types of property
of Debtor, whether now owned or hereafter acquired:

(i) all tanglble and intangible assets, proceeds, cash collateral or any otier
property of Debtor whatscever, ccllateral assignment of all material leases,
contracts, licenses and pecruits;

(ii) all other goods and personal property of Debtor, whether tangible or
intangible and wherever located, including money, cash, cash equivalents or other
assets of Deblor that now or hereafter come into the possession, custody, or
control of the JMB;

{iii)all present and future rights, titles, and interests Debtor way now have
or become(ertitled to under or by virtue of any leases (and proceeds from the
disposition/ chareof), licenses, consents, permits, franchises, variances,
certifications, approvals of governmental agencies, goodwill, rights of action,
bocks and rzcords, and all other similar tangible and intangible property of Debtor
and the proceeds chexeof;

{iv) {1} all of Dekicr’'s rights, title and interest in, to and under all
policies of insurance now mr hereafter held by or on behalf of Debtor, including
casualty, liability, key man Jife insurance, business interruption, foreign credit
insurance, and any title insursnce; (2} all proceeds of insurance, and (3) all
rights, now or hereafter held Ny Dsbtor to any warranties of any manufacturer or
gontractor;

{v] all of Debtor’s rights, title.and interest in, to and under all centracts
{including all rights and remedies relatipy to monetary damages, including
indemnification cights and remedies, and gYaims for damages or other relief
parsuant to or in respect of any centract};

{vi) all of Debtor’'s rights, title and interest in all buildings, structures,
and ocher improvements now or hereafter constructed, srected, installed, gituated,
or placed upon its real property {ccllectively, the “ITmprovements” ) ; and

{vii) the rents, income, proceeds and products, whetlicr <angible or intangible,
of any of the foregoing in this Paragraph 4 (e}, including procveeds of insurance
covering any or all of the foregoing in this Paragraph 4i{e}.

The property listed in Paragraph 4(e) of this Order are colleCtively the
voellateral.” JMB's liens and security intereste irn the Collateral are)collectively
referred to as the “DIP Liens” and all of the DIP Liens shall be crosss
collateralized and cross-defaulted as to all of the Collateral, however the
Collateral does not include actiong for preferences, fraudulent conveyances, and
other avoidance power claims under chapter 5 of the Bankruptcy Code (the “Aveldance

Actions”) .

{£) The DIP Liens granted hereby shall be priming and senior in priority and
ghall not be made subject to, or pari passu with any pre-petition lien or security
interest by any court order heretofore or hereafter entered in this Case and
shall be valid and enforceablé against any trustee or examiner appointed in the
Case, upon the conversion of the Case to a case under chapter 7 of the Bankruptcy
Code or in any other proceedings related to any of the foregoing (any “Successor
Case”), and/or upen the dismissal of the cases. Without limiting the foregoing, no
court order in this Case heretofore or hereafter shall authorize any lien or other
encumbrance to be placed on any of the Collateral, including, but not limited to
the real property and the Parking Lease. The DIP Liens shall not be subject to
sections 510, 549, 550 or 551 of the Bankruptcy Code.

-3 —
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{g) This Order shall be sufficient and conclusive evidence of the validity,
perfection, and priority of the DIP Liens without the necessity of filing or
recording any financing statement deed of trust, mortgage, or other instrument or
document which may otherwise be regquired under the law of any jurisdiction or the
taking of any other action (including, for the avoidance of doubt, entering into
any deposilt account control agreement) to validate or perfect the DIP Liens, or to
entitle JMB to the priorities granted herein. Notwithstanding the foregoing, Debtor
and JMB are hereby authorized, but not required, te file or record financing
statements, trademark filings, copyright filings, mortgages, notices of licn or
gimilar instruments in any Jjurisdiction, or take possession of or control over, or
take any other action in order to validate and perfect the liens and gecurity
interests granted te JMB hersunder. Whether or nct JMB shall, in its sole
discretinn, choose to file such financing statements, trademark filings, copyright
filings, rortgages, notices of lien or similar instruments, oCr take possession of
or control over, or otherwise confirm perfection of the liens and security
incerests Granted to it hereunder, such liens and security interests shall be
deemed valid. rerfected, allowed, enforceable, non-avoidable and not subject to
challenge or dlsrute or subcrdination, at the time and on the date of entry of this
Order. Upon the Zeglest of JMB, without any further corsent of any party or this
Court, Debtor is aulbsrized tc take, execute, deliver, and file such instruments
{in each case without »cpresentation or warranty of any kind} te enable JMB CO
further validate, perfect; pressrve and enforce the DIP Liens and claims. Debtor
shall execute and deliver ©¢ TMB all such agreements, financing statements,
‘nstruments and other docunents as JMB may reasonably reguest to more fully
‘evidence, confirm, validate, pecsfect, preserve, and enforce the DIP TLiens and
claims. A11 such documents willl be deemed to have been recorded and filed as of the
petition Date. A certified copy of this Order may., in the discretion of JMB, be
filed with or recorded in filing or recording offices in addition to or in lieu of
such financing statements, mortgages, -notices of lien or similar instruments, and
all filing offices are hereby autherized s accept such certified copy of this
order for filing and recording. JMB, in ius  discretion, may also file a certified
copy of Lhis Order as a. [inancing statement wibil any recording officer designated
to file financing statements or with any registiv-of deeds or similaxr office in any
jurisdiction in which Debtor has real or personal piiperty, and in such event, the
subject filing or recording officer shall be authorized and is directed to file or
record such copy of this Order.

(h) Unless and until Debtor’s obligations are irrevedsbly repaid in full, the
protections afforded to JMB pursuant to this Order, the Amended DIP Order, and
under the loan documents, and any actions taken pursuant therets,shall survive the
entry of any order confirming a Plan or converting the Case intn & .Succegsor Case,
or digmiesing the Case, and the DIP Liens and DIP Superpriority C¥aiwm - shall
continue in this Case and in any Successor Case, and guch Liens and/CIzim shall

maintain their priority as provided by this Order.

(i) No Modification or Stay of this Order. JVB has acted in good faith in
connection with this Order and its reliance on this Order and the Amended DIP Crder
has been and is in good faith. Based on the findings set forth in the Findings and
conclusions [Dkt. 8731, and in accordance with § 364{e) of the Bankruptcy Code,
which is applicable to the lcans conkewplated by this Order, in the event any or
all of the provisions of this Order are hereafter modified, stayed, amended, or
vacated by a subsequent order of thisg Court, JMB is entitled to the protections
provided in § 364{e) of the Bankruptcy Code and no such modification, stay,
amendment, or vacaticn sha'l affect the validity and enforceability of any advances
made hersunder or the liens or pricrity authorized or created hereby, regardless
whether Dehtor’s estate is administratively insolvent before or after the exercise
of such rights. Notwithstanding any such modification, amendment or vacation, any
claim or lien granted to JMB hereunder arising prior to the effective date of such
modification, amendment, or vacation of any DIP Protections granted to JMB ghall be
governed in all reespeocts as to loans made priocr thereto by the original provisicns
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of this Order, and JMB shall be entitled to all of the rights, remedies,
privileges, and benefits, including the DIP Protections granted herein, with
respect to any such claim or lien. Since the loans made pursuant to the loan
documents in reliance on this Order, the obligations owed to JMB prior to the
effective date of any stay, modification, or vacation of this Order cannot, as a
result of any subsequent order in this Case or in any Successor Case, be
subordinated, lose their lien pricrity or super priority administrative expense
claim status, or be deprived of the benefit of the status of the liens and claimg
granted te JMB under this Crder and/or the lcan documents.

{j) The autcmatic stay imposed under § 362 (a) of the Bankruptcy Code is hereby
modified pursuant te and to the extent nscessary to implement the loan documents
and this Order, including without limitation to (1) permit Debtor to grant the DIP
Liens and to incur all liabilities and obiigaticns te JMB under the lcan documents
and this brder, and (2} authorize JMB to retain and apply payments hereunder in
accordancs-with the provisions of this Order and the loan documents. '

(k) Upon/eitry of this Order, JMB shall be, and shall ke deemed to be, without
any further aclidn or notice, named as additional insured and loss payee on each
irsurance policy/maintained by Debtor that in any way relates to the Collateral. In
addition, Debtor ¢hall provide to JMB proof of adequate insurance to the
_satisfaction of JMB and-proof that JMB has been named as additioral insured and
loss payee on all policiel to the satisfaction of JMB.

(1) No c¢laim or lien having a priority supericr to or pari passu with those
granted by this Order to JMB (shill be granted or allowed while any portion of the
Debtor’s obligations remain cutstapding, and the DIP Liens shall not be (i) subject
or junicr to any lien or security lnterest that is avoided and preserved for the
benefit of Debtor’s estate under Bankiruptcy Code section 551, or {ii) subordinated
to or made pari passu with any other lier or security interest, whether under
Bankruptcy Code section 364 (d) or otherwiss.

(m) No amendment, modification, terminatidn{ or walver of any provision of any
of the loan documents, or any consent te any departure by Debtor thersfrom, shall
in any event be effective, except as set forth in kfhie loan decuments.

{n} The provisions of thig Order (including withOwc)limitation, the DIP
Protections and all DIP Liens granted hereunder) and aav extions taken pursuant to
this Order shall be effective on the entry hereof ("Effedtyive Date”} and shail
gurvive entry of any order that may be entered: (1} cenfirmihg any plan in this
Case, (2) converting this Case to a Successor Case, (3) dismisgiug this Case, [(4)
withdrawing of the reference of thisg Case from this Court, or 5} /providing for
abstention from handling or retaining of jurisdiction of this Cas< “ia-this Court.
The terms and provigions of this Order, including the DIP Protections yranted
pursuant te this Order, and the loan documents, shall continue in full force and
effect notwithstanding the entry of such order, and such DIP Protections shall
maintain their priority as provided by this Order until all of Debtor’s cbligations
to OMB pursuanl Lo the loan documents and this Order have been indefeasibly paid in
full and discharged (such payment being without prejudice to any terms or
provisions contained in the loan documents or this Order that survive such
discharge by their termg). These obligations shall not be discharged by the entry
of an order confirming any plan or Debtor having waived such discharge pursuant to
Section 1141(d) (4) of the Bankruptcy Code.

{0} Without limitation, Debtor waives any right it wmay have to seek authority
to, and no proceeds of the loan may be used to (1} challenge, contest or otherwise
seek to impalr or object to the validity, extent, enforceability, or priority of
JMB‘s liens and claims, {2) challenge the application of any payments or
collections received by JME to the obligations of Debtor as provided for herein and
in the loan documents, {3) propose or support a plan of recorganization that does
not provide for the indefeastible payment in full and satisfaction of all

ﬁ)"__
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obligations of Debtor under this Order on the effective date of such plan, or {(4)
sesk relief under the Bankruptcy Code, including without limitation, under § 105,
to the extent any such relief weuld in any way restrict or impair the rights and
remedies of JMB as provided herein.

(p) Debter will indemnifly JMB and its respective members, directors, officers,
agents, subsidliaries, affiliates, representatives, successors and assigns,
attorneys, professionals, advisors, and employees in their respective capacities as
such and hold them harmless frowm and against all logses, claims, damages, costs,
expenses {including fees, disbursements, and other charges of counsel} and
liabilities arising out of or relating to any litigation or other proceeding
(regardless of whether JMB is a party thereto) that reiate to the transactions
contemplated by this Order, the loan documents, or any transactions related
thereto, including the enforcement of any rights of IM3, except to the extent
finally dztermined by a court of competent jurisdiction to have resulted primarily
from such person’s grogs negligence or willful misconduct.

{gq) Debfor irrevocably walves any right to seek any modification or extension
of this Order Witheut the oricr written consent of JMB and no such coensent shall be
implied by any cches action, inaction, or acguiescence of JMB.

(r] JMB shall not lo& subject te the equitable doctrine of marshalling or any
other similar doctrine-with respect to any of the Collateral, and all proceeds
shall be received and applied in accordance with this Order and the loan documents,

(2] Except as explicitly(provided for herein, this Order does nct create any
rights for the benefit of any thir4d party, creditor, equity holder, or any direct,
indirect, or incidental beneficiary.

5.} The Debtor is authorized to beryew under the DIP Loan the sum of §74,501.13
to pay the remainder of the J¥B Flnancing ®xpenses through the date of March 31
2071 provided that said borrowing shall bLe/secured by a lien on the Debtor's
property presently ancumbered by the lien of/Cinterpoint Properties Trust (the
“Encumbered Property”) that is immediately and omly junior to the lien of
Centerpoint Properties Trust.

6.) The following procedures shall govern any reglests for payment of
additional JMB Financing Expenses incurred subsequent o March 31, 2011:

{a) The Debtor shall provide to CenterPoint's counsel and this Court an Inveice
for the JMB Financing Expenses, which Invoice may be redacted for\privilege
PUrposes;

(b) CenterPoint shall have seven (7) calendar days from receipt’ 4T)an Invoice
to object in writing with specificity (including the ldentification oL each line
item objected to and the basis for each objection) and serve copies of lts
objection on Debtor's counsel and JMB's counsel; and

(c} Tn the event that CenterPoint's obiection is not rescolved between the
parties, the Debtor shall have three (3) business days to reply to any such
objection in writing and notice the matter for hearing.

7.) For any portion of an Iavcice that CenterPoint does not object to in
compliance with the procedures of Paragraph 5 of this Order, the Debtor ig
authorized to borrow such amount under the DIP Lean, which amount, as stated in
Paragraph 3 of this Order, shall be provided Section 364 Rights and all other
benefits and protections set forth in Paragraph 4 herein.

8.) The only borrowings that must comply with Y 6 and 7 herecf are for any
request for payment of additional JMB Financing Expenses incurred subsequent teo

March 31, 2011,
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3.) CenterPoint is permitted to repay JMB in the full amount of all funds for
priming liens owing to JMB from Debtor and tc abtain z release of JMB's priming
liens if this bankruptcy case is dismissed, with such amount paid to be added to
the principal amount of CenterPoint's lecan to Debtor subject to its wmortgage. A
condition of this Order iz that JMB shall provide a payoff 1e. er to,CenterPoint
within seven days after any date that this bankruptcy case f

Enter:

United, atcs Bankruptey Judge

Dated: lT /’/

Prepared by couusel of Movant:

John Ruskusky (# 6250605)
George R. Mesires (# 6276952)
Patrick F. Ross (# 6296461}
Ungaretti & Harris LLP

70 W. Madison Street, Suite 3500
Chicago, Illinois 60602
Telephone: 312-977-4400

1916927-3
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Exhibit B

Real Property Legal Description

ABC BUILDING SITE:
PARCEL I

LOTS 8 AND 9 IN BLOCK 24 IN GURLEY'S SUBDIVISION OF BLOCKS 24 TO
98, BOTH INCLUSIVE, IN THE ASSESSOR'S DIVISION OF THE SOUTHWEST
114 OF SECTION 22, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAZL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 2

THE EAST HALF O#THE NORTH SOUTH VACATED ALLEY LYING WEST
AND ADJOINING LOTS 8 AND 9 IN BLOCK 24 IN GURLEY'S SUBDIVISION
AFORESAID, IN COOK COTINTY, ILLINOIS.

WEST PLANT SITE
PARCEL 1:

LOTS 1 THROUGH 7, BOTH INCLUSIVZ; AND LOTS 10 THROUGH 181 BOTH
INCLUSIVE, IN BLOCK 24 OF GURLEY'S 5UBDIVISION, BLOCKS 21 TO 28 OF
ASSESSOR'S DIVISION, IN SECTION 22, TCWNSHIP 39 NORTH, RANGE 14
EAST OF THE THIRD PRINCIPAL MERIDIAN, COOK COUNTY, ILLINOIS.

PARCEL 2:

ALL OF THE NORTH-SOUTH VACATED ALLEY LYING WXEST AND
ADJOINING LOTS 1 TO 9 INCLUSIVE, AND EAST AND ADJOINING LOTS 10
TO 18 INCLUSIVE EXCEPT THE EAST HALF.OF SAID VACATLL ALLEY
LYING WEST AND ADJOINING LOTS 8 AND 9 ALL IN BLOCK 241N
GURLEY'S SUBDIVISION AFORESAID EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS.

HEATING AND COOLING EASEMENT:

A NON-EXCLUSIVE EASEMENT FOR THE BENEFIT OF THE ABC BUILDING
SITE AND WEST PLANT SITE AS CREATED BY THE SPECIAL WARRANTY
DEED DATED AUGUST 2, 1999 AND RECORDED AUGUST 3, 1999 AS
DOCUMENT 99736625, AS AMENDED BY SETTLEMENT AGREEMENT
ENTERED IN CASE 01CH7396 AND BY AMENDMENT TO SPECIAL
WARRANTY DEED AND GRANT OF EASEMENT RECORDED MAY 11, 2001 AS
DOCUMENT 0010399234, FROM LAKESIDE CENTER LLC TO CARLYLE -
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CORE CHICAGO LLC FOR THE PURPOSE (AS DEFINED THEREIN) OF
HEATING AND COOLING.

CALUMET TUNNELS EASEMENT:

A NON-EXCLUSIVE EASEMENT FOR THE BENEFIT OF THE ABC BUILDING
SITE AND WEST PLANT SITE AS CREATED BY THE SPECIAL WARRANTY
DEED DATED AUGUST 2, 1999 AND RECORDED AUGUST 3, 1999 AS
DOCUMENT 99736625 FROM LAKESIDE CENTER LLC TO CARLYLE - CORE
CHICAGO LLC FOR THE USE (AS DEFINED THEREIN) OF THE CALUMET
TUNNELS.

COVERED RRIDGE EASEMENT"

A NON-EXCLUSIVE EASEMENT FOR THE BENEFIT OF THE ABC BUILDING
SITE AND WEST PLANT SITE AS CREATED BY THE "AGREEMENT
REGARDING CGVZRED BRIDGE" DATED AUGUST 2, 1999 AS DOCUMENT
99736627 FROM LAKESIDE CENTER LLC TO CARLYLE - CORE CHICAGO LLC
FOR THE PURPOSE OF THE USE (AS DEFINED THEREIN) OF SAID BRIDGE.

230 WEST CERMAK ROAD-PARCEL:

LOTS 4, 5, 6, 7, 8 AND 9 IN BLOCK 25 IN GURLEY'S SUBDIVISION OF BLOCKS
924 TO 28 OF ASSESSOR'S DIVISION OF THE SOUTHWEST FRACTIONAL
QUARTER OF SECTION 22, TOWNSHiP 39 NORTH, RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COCK-COUNTY, ILLINOIS.

PERMANENT INDEX NUMBERS:

17-22-320-011-0000
17-22-320-012-0000
17-22-320-013-0000
17-22-320-018-0000
17 -22-321-001-0000
17-22-321-014-0000
17-22-321-015-0000
17 -22-321-016-0000
17-22-321-017-0000
17 -22-321-018-0000
17-27-105-016-0000

COMMON PROPERTY ADDRESS:

330 E. CERMAK ROAD, CHICAGO, ILLINOIS 60616
230 E. CERMAK ROAD, CHICAGO, ILLINOIS 60616



