UNOFFICIAL COPY

LEASE AGREEMENT
(Commercial Form)

THIS INDENTURE, madeythis 2nd day of June 2011, by and between THE
METROPOLITAN WATER RECLAMATION DISTRICT OF GREATER CHICAGO, a
municipal corporation organized and existing under the laws of the State of lllinois. with
principal offices at 100 East Erie Street, Chicago, Illinois 60611 (hereinafter designated the
“Lessor™). and IMTT - Illinois, a Delaware Limited Partnership with principal offices at 321 St.
Charles Avenue,New Orleans, Louisiana 70130 (hereinafter designated the “Lessee’).

WITNESSETH THAT:
ARTICLE ONE
101 PREMISES LEASED

The Lessor for and in consideraiion of the rents hereinafter reserved and of the covenants
and agreements hereinafter contained, dses hereby demise and lease unto said Lessee all of the
Premises legally described in Exhibit “A” wiiich is attached hereto and made a part hereof and
depicted in the plat of survey marked Exhibit “B” which is attached hereto and made a part
hereof. lucated in the Counties of Cook and DuPage and State of Ilineis for those purposes, as
more specifically described in Article Three, Paragraph 3.07 hereof, pursuant to 70 ILCS 2605/8
and 8¢ consisting of 37 acres of vacant/improved reai sstate and commonly known as:

13589 Main Street Lemont, IL

PIN#s:22- 14-100-006, 22-14-100-008, 22-14-200-017 (Cook County)
10-14-103-001, 10-14-103-002 (DuPage County)

Main channel parcels 26.02 and 26.03

For the purposes of this Lease, the terms “Leased Premises, Leasehoid Premises,
Demised Premises,” or similar terms may be used interchangeably, and shall be used
synonymously to mean the real property which is the subject hereof and any improvements
located thereon at the time of leasing or placed thereon by Lessee during the term of this Lease.

1.02 TERM OF LEASE

The term of this Lease is 39 years, beginning on the Ist day of July A.D., 2011, and
ending on the 30th day of June, A.D., 2050, unless said term shall end sooner under the
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1.03 LEASE EXECUTED BY LESSOR WITHOUT WARRANTIES

It is expressly covenanted and agreed by the parties hereto that the Lessor executes and
delivers this Lease without representation or warranties concerning Lessor’s title to the Premises
and authority to execute this Lease, the size of the Demised Premises, the useable areas of the
Demised Premises, and building and zoning laws affecting the Demised Premises. The Lessee
has examined the title to the Demised Premises and Lessor’s authority to enter into this Lease,
the size of the Demised Premises, and the useable areas of the Demised Premises, and is satisfied
therewith. Lessee has further examined the building and zoning laws conceming the Demised
Premises and iz satisfied that he may construct the improvements which are hereinafter set forth
in Section 6.0 ~f this Lease and that said Lessee may use the Demised Premises in accordance
with the uses setoith in Section 3.07 of this Lease:

A. In the ¢v<pt on the date hereof or any time hereafter, the building and zoning laws
do not perrar’ the use set forth in Section 3.07 hereof or the construction set forth
in Section £.01 hereof, the Lessee agrees, at its own expense within one (1) year
of the date of taic Tease, to take such action as may be necessary to obtain such
zoning change and briiding permits;

B. The failure of the Lesse¢ 4o obtain such zoning change as may be necessary
and/or such building permit within one (1) year of the date of this Lease, shall be
cause for immediate cancellaticn of this Lease, at the option of the Lessor,
provided, however, in this event, 2!! rents due or coming due hereunder shall
abate as of the date of the cancellaticzi of this Lease pursuant to this subsection.

1.04 EFFECT OF CONDEMNATION O% DEMISED PREMISES

It is expressly covenanted by the parties hereto that in ‘he svent of any condernnation of
the Demised Premises herein leased, or any part thereof, the entiré <undemnation award shall be
the sole property of the Lessor, except for the actual value of the impiovements made by Lessee
during this Lease as of the date of the final judgment order in said condemnation proceedings;
that Lessee shall be entitled only to a decrease in the rent reserved by percentage in relation to
the whole tract to the part taken; and in the event the whole tract is taken or s» mach of the tract
is taken as to prohibit the operation or use of the Demised Premises by Lessce for the purpose set
forth in Section 3.07 hereof on the portion remaining impracticable, the Lessee shali be entitled '
to the cancellation of this Lease.

ARTICLE TWO
2.01 RENT AND ADDITIONAL COMPENSATION

The Lessee covenants and agrees, in consideration of the leasing of the Premises
aforesaid, to pay to the Lessor as rent for the said Demised Premises:

A, BASIC ANNUAL RENTAL PAYMENT: During the ten-year period from July 1,
2011 through June 30, 2021, the annual rental shall be Three Hundred, Sixteen
Thousand AND NO/100 DOLLARS ($316,000.00) per annum, payable in semi-
annual installments each in the amount of $158,000, to be due on the 1st day of
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every January and July during the term hereof with the first installment being due
on the 1% day of January, 2012. Lessee has deposited $158,000 as its bid deposit
on February 14, 2011 in connection its lease. This amount shall be applied as
Lessee’s first semi-annual rental payment due July 1, 2011.The annual rent for the
first year shall be equal to 12% of the appraised fair market value of the fee
simple estate of the land upon which the Demised Premises is located. The annual
rent so established shall remain in force and effect for a period of ten (10) years,
subject to adjustment as hereinafter provided.

TEN-YEAR PERIODIC RENTAL ADJUSTMENT: Reappraisal on each periodic
ten-year anniversary following the effective date of this Lease, and every ten-year
paindic anniversary thereafter shall be made. The fixed annual rental to be paid
by Lessee to Lessor for the next ten-year period shall be adjusted and
predeterivined in accordance with the conclusions of a review of the fair market
value of tlie fec simple estate upon which the Demised Premises are located,
(independciit of the improvements constructed by Lessee on the property
subsequent to ‘the effective date of this Lease) in accordance with 70 ILCS
2605/8¢c by not less than two (2) appraisals prepared by appraisers who are
members of the Aizerican Institute of Real Estate Appraisers or a similar
equivalently recognized r<ofessional organization, which shall be procured and
paid for by the Lessee and dclivered to the Lessor. The annual rental payment for
each following ten-year period vall be increased or decreased, by multiplying the
fair market value of the fee simpl~ cstate upon which the Demised Premises is
located by the same percentage used (o determine the annual rental payment for
the first ten-year period. The decennial asjustment shall not exceed 100% of the
rental in effect on the last day of the precading 10 year period. The Lessor shall
have the right to procure and pay for a third appraisal, which may be considered
in determining the fair market value of the fes sinple estate. The fair market
value of the fee estate and the rental for the Demisedt Premises shall be established
by the Board of Commissioners of the Lessor. Such fair market value shall not be
less than the lowest appraisal nor higher than the highest appraisal, including the
appraisal, if any procured, by the Lessor. The appraisals reguired of the Lessee
shall be made and dated within the last ninety (90) days of the <o year period of
this Lease which will be expiring. Said appraisals shall be delivered o the Lessor
not later than forty-five (45) days prior to the end of the ten-year pericd. In the
event that fair market value and/or the annual rent for the next ten-year period has
not been established by the Board of Commissioners of the Lessor before the
commencement of any new period, the Lessee shall continue to pay the annual
rent established for the last year of the prior ten-year period until such reappraisal
and decennial rent adjustment. (Annual rent adjustments shall also apply to any
deferred decennial rent adjustment, which is not made in a timely manner). ALL
TEN-YEAR PERIODIC ANNUAL RENT ADJUSTMENTS PURSUANT TO
THIS SUBPARAGRAPH, WHEN EXECUTED SHALL BE MADE WITHOUT
REGARD TO THE ANNUAL RENT IN EFFECT FOR THE LAST YEAR OF
THE PRECEDING TEN-YEAR PERIOD. Upon the establishment of fair market
value and the adjusted annual rental to be paid for that ten-year period, at any time
later than the end of any period of this Lease, such fair market value and rent shall
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take effect as of the first (1st) day of the period; the Lessee shall, within thirty
(30) days, after notice, pay such additional rent as may be required if fair market
value is higher than the previous period; if fair market value is lower than the
previous period, the Lessee shall be given credit to apply on the next rental
payment when said payment is due. -

(1) TEN-YEAR PERIODIC RENTAL ADJUSTMENT OF LEASEHOLDS
CONSISTING OF IMPROVED (AT THE TIME OF LEASING) REAL ESTATE

The foregoing to the contrary notwithstanding, where Lessee, at the commencement of
this Lease, occupies real estate with Lessor-owned improvements already constructed and in
place upon the Demised Premises, all decennial reappraisals of the Demised Premises for the
purpose of makiir s decennial rental adjustment shall be appraised as improved with all
improvements in plac:: and “as-is” and “as-found.”

In the event that I 2ssee shall, with Lessor’s approval, demolish any improvement in
existence on the Demised Prenusis at the time same is demised to Lessee, and replace it either in
kind or in specie during the terin hereof, all decennial appraisals shall ascribe a value to the
replacement improvement for purpcses of the appraisal equal to its original cash purchase price,
less depreciation, plus the depreciated v2lue of the original improvement at the time of its
removal. All valuations of the replacement zanrovement shall be made using the “replacement”
cost rather than “market value” approach. Ary improvement removed by Lessee must be
removed and not replaced for a period of ten {10) consecutive years before the value of such
improvement may be disregarded in a subsequent decennial appraisal if a decennial appraisal
occurs before ten (10) full years has elapsed, then ilie‘depreciated value of the improvement
(whether original or replacement) at the time of its removzi shall be included in the appraisal for
that ten- (10) year term.

In the event Lessee shall demolish any improvement ir vxistence on the Demised
Premises at the time same is demised to Lessee and not replace sarve, any decennial appraisal
shall include the depreciated fair market value of the improvement until a¢ least ten (10) years
shall have expired.

C. All annual rental payments required to be made by Lessee hereunier, shall be
paid in semi-annual installment(s), in advance, to be due on the 1st'day of every
January and July, during the term of this Lease, with the first installmen’ being
due on the 1* day of July, 2011. Lessee’s bid deposit of $158,000 shall be applied
as the first semi-annual rental payment due July 1, 2011, covering the period of
July 1, 2011 through December 31, 2011.

D. INTERIM ANNUAL RENTAL PAYMENT ADJUSTMENTS. On the first-
through ninth-year anniversary of the effective date of this Lease, and the first- to
ninth-year anniversary of a decennial rent adjustment, the annual rent to be paid
by Lessee to Lessor shall be adjusted by multiplying the initial annual rental or
the rental in effect for the previous one-year. term (except for the one-year period
following a decennial rent adjustment based on appraisals as set forth in
Paragraph 2.01 Section (b) hereof by the percentage of change in the Consumer
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Price Index for the Chicago Metropolitan Area, published by the United States
Department of Labor, Bureau of Labor Statistics, as established on the first day of
January immediately preceding the term of this Lease (in the case of the first
annual rental adjustment hereunder) and every January 1st thereafter during the
term hereof, In the event the Consumer Price Index is discontinued, the Board of
Commissioners of the Lessor shall, in its sole discretion select and utilize any
other economic activity index of the United States government which reasonably
reflects economic activity in the Metropolitan Chicago Area.

E. ADDITIONAL COMPENSATION -- (NON-RENT):

(};, Cash: In addition to the foregoing cash rent to be paid by Lessee to Lessor,
Lessee shall pay in cash to Lessor 0 percent (0 0/0) of the gross revenues
generated by Lessee’s use of or activities on the Demised Premises.

On_cach anniversary of the effective date of this Lease, Lessee shall
furnish (0 Lessor an audited and certified statement of all items of income
attributable to Lessee’s use of the Demised Premises and simultaneously
remit its check to Lessor in an amount equal to the aforesaid percentage
multiplied by the u:dited and certified statement for that one-year period.
All such audited and <ertified statements shall be subject to confirmation
by Lessor. Lessee shall fiuiish all original books and records or certified
copies thereof necessary to confirm such statements, upon reasonable
demand by Lessor, at no cost .0-Lessor.

(2)  Services: In the event Lessee is ¢ngaged in the business of solid waste
disposal (whether on the Demised I'remices or elsewhere), as additional
consideration for the granting of this Lease, Lessee covenants and agrees
to collect from those facilities and installatioxs of Lessor, as designated by
Lessor’s Executive Director, transport and dispese of 0 tons/cu. yds. of
Lessor’s solid waste, including, but not limited to dzwatered sludge, grit,
screenings refuse, and other non-hazardous solid- wastes, in a lawful
manner, at Lessee’s sole cost, risk, and expense.

NOTE: THE VALUE OF ADDITIONAL COM{ENSATION
REQUIRED TO BE PAID FOR SERVICES PERFORMED BY { ESSEE
PURSUANT TO THIS SUBPARAGRAPH E SHALL NOT BE
CONSIDERED IN DETERMINING THE HIGHEST RESPONSIBLE
BIDDER FOR LEASE AWARD PURPOSES.

F. In addition, the Lessee shall pay all administrative and legal costs incurred by the
Lessor in collecting any arrearage in rent including, but not limited, to payment
for legal work for the preparation of lawsuits and for the issuance of notices.

ARTICLE THREE

GENERAL PROVISIONS
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3.01 INTEREST ON RENT NOT PAID WHEN DUE

Lessee agrees that any and all installments of rent accruing under the provisions of this
Lease, which shall not be paid when due, shall bear interest at the rate of two percent (2%) per
annum in excess of the prime rate charged by a principal bank in Chicago, Illinois, to its
commercial borrowers as determined on the first date of a delinquency from the day when the
same is or are payable by the terms of this Lease, until the same shall be paid; provided if any
installment or installments of said rent shall become due on a Sunday or legal holiday the same
shall be paid without interest on the next succeeding regular business day.

3.02 RENiI RESERVED TO BE LIENS ON ALL BUILDINGS, ETC. ERECTED ON
DEMISED PREMISES

It is agreed by Uessee that the whole amount of rent reserved and agreed to be paid for
the Demised Premises an vach and every installment thereof shall be and is hereby declared to
be a valid lien upon all buikiings and other improvements on the Demised Premises or that may
at any time be erected, placel crput on the Demised Premises by the Lessee and upon the
interest of said Lessee in this Lease 2 in the Demised Premises hereby leased.

3.03 FORCIBLE COLLECTTON OF RENT BY LESSOR NOT TO AFFECT
RELEASE 7:F OBLIGATIONS

It is expressly understood and agreed that the forcible collections of the rent by any legal
proceedings or otherwise by the Lessor or any othér action taken by Lessor under any of the
provisions hereof, except a specific termination i {orfeiture of this Lease, shall not be
considered as releasing the Lessee from its obligation to pay the rent as herein provided for the
entire period of this Lease.

3.04 WAIVER OF COUNTERCLAY

In the event Lessor commences any legal proceedings for non-jayment of rent, forcible
detainer, or violation of any of the terms hereof, Lessee will not interpoze anv counterclaim or
set off of any nature or description in any such proceedings.

3.05 RIGHT OF LESSOR TO RE-ENTER DEMISED PREMISES ('¢ON
EXPIRATION OF NOTICE

It is understood and agreed by and between the parties hereto that if the Lessee shall
default in the payment of any of the rent herein provided for upon the day the same becomes due
and payable, and such default shall continue for thirty (30) days after notice thereof in writing
given by the Lessor or its agent or attomeys to the Lessee in the manner hereinafter provided, or
in case the Lessee shall default in or fail to perform and carry out any of the other covenants and
conditions herein contained, and such default or failure shall continue for ninety (90) days after
notice thereof and provided that Lessee has not initiated corrective action with respect to the
default which is the subject of said notice within the initial thirty (30) days of said notice in
writing given in like manner, then and in any and either of such events, it shall and may be
lawful for the Lessor, at its election, at or after the expiration of said thirty (30) days or said
ninety (90) days (as the case may be) after the giving of said notice to declare said term ended,
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either with or without process of law, to re-enter, to expel, remove, and put out the Lessee or any
other person or persons occupying the Demised Premises, using such force as may be necessary
hi so doing, and repossess and restore Lessor to its first and former estate, and to distrain for any
rent that may be due thereon upon any of the property of the Lessee located on the Demised
Premises, whether the same shall be exempt from execution and distress by law or not; and the
Lessee, for itself and its assigns, in that case, hereby waives all legal right, which it now has or
may have, to hold or retain any such property, under any exemption laws now in force in this
State, or any such property, under any exemption laws now in force in this State, or in any other
way; meaning and intending hereby to give the Lessor, its successors and assigns, a valid lien
upon any and all the goods, chattels or other property of the Lessee located on the Demised
Premises as seciwity for the payment of said rent in a manner aforesaid. And if at the same time
said term shall b¢ eaded at such election of the Lessor, its successors or assigns, or in any other
way, the Lessee fcr itzelf and its successors and assigns, hereby covenants and agrees to
surrender and deliver cp soid Premises and property peaceably to the Lessor, its successors or
assigns, immediately upoa ‘he termination of said term as aforesaid; and if the Lessee or the
successors or assigns of the Less¢e shall remain in possession of the same on the day after the
termination of this Lease, in aiy of the ways above named, it shall be deemed guilty of .a
forcible detainer of the Demised Premises under the statutes and shall be subject to all the
conditions and provisions above named, and to eviction and removal, forcible or otherwise, with
or without process of law, as above stated

3.06 LESSEE TO PAY TAXES, ASSESSMENTS AND WATER RATES

As a further consideration for granting this Lease, the Lessee further covenants, promises
and agrees to bear, pay and discharge (in addition to tn rint specified) on or before the penalty
date, all water rates, taxes, charges for revenue and otheiwise, assessments and levies, general
and special, ordinary and extraordinary, of any kind whatsoeve:, which may be taxed, charged,
assessed, levied or imposed upon the Demised Premises or upcz say and all of which may be
assessed, levied or imposed upon the Demised Premises estate Lerchy. created and upon the
reversionary estate in said Demised Premises during the term of this Lez:c.

And it is further understood, covenanted and agreed by the parties nerriv that all of said
water rates, taxes, assessments and other impositions shall be paid by said Leese: hefore they
shall respectively become delinquent, and in any case within adequate time tc rrevent any
judgment, sale or forfeiture. In the event real estate taxes are levied or extended witn respect to
the Demised Premises on the basis of improved real estate, Lessee shall deposit a sum uf money
equal to one-hundred-ten percent (110%) of each year’s taxes with Lessor during the term of this
Lease, to be held in reserve to secure payment of Lessee’s real estate taxes. Any sums of monies
in excess of the one-hundred-ten percent (110%) retainage held by Lessor in the reserve after the
payment of the second installment of the current year’s real estate taxes for the Demised
Premises will be remitted to the Lessee. In the event Lessee fails to submit to the Lessor proof of
payment of the real estate tax applicable to the Demised Premises property within sixty (60) days
of the date said tax is due, then Lessor shall after reasonable written notice apply the escrow
funds to pay the unpaid real estate taxes and any penalties and interest due thereon, without
questioning or being accountable to Lessee for the correctness or legality of the same. If the
amount of funds held by Lessor should not be sufficient to pay said taxes, Lessee shall remit to
Lessor that additional amount necessary to pay said deficiency within thirty (30} days from the
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date written demand of same is made by Lessor to Lessee. Lessee’s obligation to fund and
maintain a balance on deposit equal to one-hundred-ten percent (1100/0) of the prior year’s real
estate taxes in the aforesaid reserve is a continuing obligation of Lessee during the term of this
Lease.

3.07 USE OF DEMISED PREMISES

It is understood that the Demised Premises are to be used by said Lessee for the sole and
exclusive purpose of bulk chemical and petroleum storage and distribution and for no other
purpose whatsoever.

3.08 PROHIBITED USES AND ACTIVITIES

Lessee specifically agrees not to use the said Demised Premises or any part thereof, or
suffer them to be used Zor «anneries, slaughter houses, rendering establishments, or for any use of
similar character or for g uibling in any form, or for the conducting thereon of any business
which shall be unlawful. Lescee'a'zo specifically agrees that no alcoholic beverages of any kind
shall be sold, given away, or conrsumed with the knowledge and consent of Lessee on the
Demised Premises unless this Lease is for a term of more than twenty (20) years and then only
with the prior written consent of Lesto:’s Board of Commissioners and the furnishing of dram
shop insurance or other applicable insuzarice protection, with respect to such activities with
policy limits, form and carrier approved vy Lcssor and naming Lessor, its Commissioners,
officers, agents and employees as additional inshreds, said insurance shall provide that said
policy shall not be canceled without twenty (20) d2y= advance written notice thereof, in addition
to any insurance provided pursuant to paragraph 4.03 fur which the Lessor is the named insured.
Hunting and the manufacture, sale, distribution, discharge, and unauthorized use of guns and
firearms on the leasehold premises is expressly prohibited. ‘

3.09 LESSEE TO YIELD UP DEMISED PREMISES, ETC VJPON EXPIRATION OF
LEASE AND DEMOLISH ANY IMPROVEMENTS IF NO71Z{ED BY LESSOR

The Lessee agrees at the expiration of the term hereby created o the termination of this
Lease under the provisions hereof, to yield up said Demised Premises, together with any
buildings or improvements which may be constructed or placed upon the Demises Premises, to
the Lessor in as good condition as when said buildings or improvements were Crastructed or
placed thereon, ordinary wear and tear excepted. Lessee agrees to remove any and ail storage
tanks from the Demised Premises including aboveground and belowground storage tanks and
restore the Demised Premises to TACO Tier I Residential Standards set forth in 35 IAC 742.500
and as may be amended prior to the expiration of the Lease. Lessee agrees to remove any and all
asbestos contained on Demised Premises, prior .to the expiration of the Lease, including but not
limited to, asbestos contained in any fixture, improvements or buildings located on the Demised
Premises. One-hundred-twenty (120) days prior to the expiration of this Lease, Lessor will
determine which, if any, improvements constructed by Lessee during the term of this Lease on
the Demised Premises or either owned by Lessor or constructed by Lessee during the term of any
prior lease or occupancy agreement shall be removed or demolished. Lessee will, upon receipt of
ninety (90) days advance written notice, remove or demolish at Lessee’s sole cost and expense,
the improvements identified by Lessor. Should Lessee fail to remove or demolish the




1126426301 Page: 9 of 71

UNOFFICIAL COPY

improvements after notice, Lessor will have these improvements demolished and Lessee will be
required to pay all costs therefor. This requirement survives expiration or termination of this
Lease Agreement.

3.10 FAILURE OF LESSOR TO INSIST ON PROVISIONS NO WAIVER

The Lessee covenants and agrees that if the Lessor shall one or more times waive its right
to insist upon prompt and satisfactory performance according to the terms of this Lease of any of
the obligations of the Lessee, no such waiver shall release the Lessee from its duty promptly and
strictly to satisfy at all times after such waiver each and every obligation arising under the
provisions of tii= Lease, and especially any of such provisions with respect to which such waiver
may previously kavs been made by the Lessor as aforesaid; and the Lessee covenants and agrees
that if the Lessor slal. for any length of time waive any right or rights accruing to Lessor under
the provisions of this'T.ézse, such waiver shall be construed strictly in Lessor’s favor and shall
not estop Lessor to insist'upon any rights, subsequently accruing to it under this Lease not in
terms specifically waived; and the Lessee covenants and agrees that if Lessee violates any of the
obligations under this Lease, nu waiver by the Lessor of its right to take advantage of such
violation shall estop Lessor from insisting upon its strict rights in case of and as to any
subsequent violation by the Lessee of the same or any other obligation; and the Lessee covenants
and agrees that this provision of this Lease shall apply especially (but not exclusively) to the
right of the Lessor to require prompt puyiment of the rent in this Lease and that neither
acceptance by the Lessor of any payment of an'/ other unpaid instaliment or installments of rent,
nor any endorsement or statement on any check ui ieiter accompanying any check or payment be
deemed an accord and satisfaction and Lessor mey accept such check or payment without
prejudice to Lessor’s right to recover the balance of rexc o; pursue any other remedy provided in
this Lease.

3.11 VARIOUS RIGHTS, CUMULATIVE, ETC.

The Lessee agrees that the various rights and remedies of tlie % .essor contained in this
Lease shall be construed as cumulative, and no one of them as exclusive of ihe other or exclusive
of any rights or remedies allowed by law, and that the right given in this Leas< o the Lessor to
collect any additional rent, monies or payments due under the terms of this l.zase by any
proceedings under this Lease or the right herein given the Lessor to enforce any of b2 terms and
provisions of this Lease, shall not in any way affect the right of the Lessor to declare tris Lease
terminated and the term hereby created ended, as herein provided, upon the defauit of the Lessee,
or failure of the Lessee to perform and carry out, all of the provisions in this Lease provided to
be performed and carried out by the Lessee.

3.12 RIGHT TO MORTGAGE LEASEHOLD PREMISES INTEREST

A.  The Lessee is hereby expressly given the right at any time and from time to time,
to mortgage its leaschold interest in the Demised Premises, by mortgage or trust
deed, but any such mortgage or trust deed shall in no way create any lien or
encumbrance on the fee of the Demised Premises and the interest of the Lessor
therein and the interest of the Lessor in any improvements which may be placed
on the Demised Premises by the Lessee; and it is further mutuaily covenanted and
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agreed that the mortgagee or trustee in any such mortgage or trust deed and the
holder or owner of the indebtedness secured by said mortgage or trust deed shall
not personally liable upon the covenants in the Lease unless and until it or its
assignee(s) shall acquire the Demised Premises estate created by this Lease. It is
further covenanted and agreed that any mortgage or trust deed must be paid in full
and a duly executed and recordable release thereof issued therefor prior to the
expiration of the term of said Lease. |

B. DEMISED PREMISES MORTGAGEE - TAX ESCROW: If any Demised
Premises Mortgagee while the holder of any Leasehold Mortgage with respect to
ip2 Demised Premises shall require Lessee to deposit with such Demised
Preniises Mortgagee the amounts necessary to pay the general real estate taxes
and’0r snecial assessments against the Demised Premises pursuant to Paragraph
3.06 hereof, Lessee may make such deposits directly with said Mortgagee,
provided, hovever, that such Demised Premises Mortgagee or Lessee shall notify
Lessor of said requirement in advance of Lessee’s making the first such deposit
and Lessee or Lessée’s Mortgagee documents to Lessor’s satisfaction the fact of
the establishment a:d annual maintenance of the required escrow deposits
hereunder. In any eveat; where Lessee is required to deposit with the Demised
Premises Mortgagee the zinpunts necessary to pay the general real estate taxes
and/or special assessments, tli: same to be paid as and when the same become due
and payable, and the Lessee shril cause to be delivered to Lessor the receipted
bills or photostatic copies thereoi sliowing such payment within thirty (30) days
after such receipted bills shall have becn received by Lessee.

313 DISCLOSURE OF LEASE TO COUNTY TAX ASSESSOR AND RECORDING
OF LEASE WITH THE RECORDKER €7 DEEDS

Within thirty (30) days from the effective date of this Leasc, Lessee shall deliver to the
Assessor of the County in which the Demised Premises are situated 4 cony of this Lease so that
said Assessor can take such steps as he determines necessary to subject the interest of the Lessee
to general real estate taxation and will record this Lease with the Recorderof Deeds of the
county in which the Demised Premises are situated.

3.14 NO NUISANCE PERMITTED

The Lessee covenants and agrees not to maintain any nuisance on the Demised Premises
or permit any noxious odors to emanate from the Demised Premises which shall be in any
manner injurious to or endanger the health, safety-and comfort of the persons residing or being in
the vicinity of the Demised Premises.

3.15 DEMISED PREMISES TO REMAIN CLEAN AND SANITARY

The Lessee covenants and agrees to keep the Demised Premises in a clean and sanitary
condition in accordance with all applicable laws, ordinances, statutes and regulations of the
county, city, village, town, or municipality (wherein the Demised Premises are located), the State
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of Illinois, the United States of America, and the Metropolitan Water Reclamation District of
Greater Chicago.

3.16 LESSEE SHALL ABIDE BY LAW

The Lessee covenants and agrees that it shall abide by any and all applicable laws,
ordinances, statutes and regulations of the county, city, village, town, or municipality (wherein
the Demised Premises are located), the State of Illinois, the United States of America, and
enforcement and regulatory agencies thereof and the Metropolitan Water Reclamation District of
Greater Chicago which regulate or control the Demised Premises, the Lessee and/or Lessee’s use
of the Demised Premises.

ARTICLE FOUR
401 INDEMNIFICATION

The Lessee for itself, i*s sxecutors, administrators, successors and assigns. agrees to and
does hereby expressly assume ali resnonsibility for and agrees to defend, indemnify, save and
keep harmless the Lessor, its Cominissioners, officers, agents, servants, and employees against
~ any claim (whether or not meritoriovs), loss, damage, cost or expense which the Lessor, its
Commissioners, officers, agents, servants s:id employees may suffer, incur or sustain or for
which it may become liable, growing out of any.injury to or death of persons or loss or damage
to property which shall at any time during the ‘erm of this Lease be caused by or in connection
with the use, occupancy or possession of the Demiis<c Premises, and for any such loss, damage,
cost or expense which shall at any time during the tam2 of this Lease be caused by or in the
performance of any work or construction, installation, fmaintenance, removal or repair of any
buildings or structures placed upon the Demised Premises, whether the same be caused by the
negligence of Lessee, any contractor employed by Lessee, o by the negligence of Lessor, its
Commissioners, officers, agents, employees or contractors or as a peualty or claim for the sale or
giving away of any intoxicating liquors on or about the Demised Frezaises, or the use of the
Demised Premises for illegal or immoral purposes. In case any acticn, suit or suits shall be
commenced against the Lessor growing out of any such claim, loss, damagz, cost or expense, the
Lessor may give written notice of the same to the Lessee, and thereafter the (Lesie= shall attend
to the defense of the same and save and keep harmless the Lessor from all expense/ counsel fees,
costs, liabilities, disbursements, and executions in any manner growing out of, pertaiing to or
connected therewith.

4.02 INDEMNIFICATION AGAINST MECHANICS LIENS

The Lessee agrees to indemnify, save and keep harmless the Lessor of and from any
claims for mechanics’ liens by reason of any construction work, repairs, replacements or other
work or for any improvements made to or placed upon the Demised Premises by or in behalf of
Lessee or at Lessee’s instance.

4.03 INSURANCE

The Lessee, prior to entering upon the Demised Premises and using the same for the
purposes for which this Lease is granted, shall procure, maintain and keep in force at Lessee’s
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expense, public liability property damage insurance in which the Lessor, its Commissioners,
officers, agents, and employees are a named insured and fire and extended coverage and all risk
property insurance in which the Lessor is named as the Loss Payee from a company to be
approved by the Lessor. (‘CLAIMS MADE” policies are unacceptable). Each afore-referenced
policy shall have limits of not less than:

COMPREHENSIVE GENERAL LIABILITY
Combined Single Limit Bodily Injury Liability
Property Damage Liability
(Including Liability for Environmental Contamination of Adjacent Properties)
in the amount of not less than $4,000,000.0 per occurrence
and
ALL RISK PROPERTY INSURANCE
\Juc'ding Coverage for Environmental Contamination
of Demised Premises)
in the amourt of not less than $4,000,000.0 per occurrence
INCLUDING
FIRE AND EXTENDED COVERAGE
in an amount not less than the replacement cost of improvements
locatzd or the premises*

*Strike where applicable.

Prior to entering upon said Demised Prenusés, the Lessee shall furnish to the Lessor
certificates of such insurance or other suitable evideise *hat such insurance coverage has been
procured and i3 maintained in full force and effect. Upor: Lessor’s written request, Lessee shall
provide Lessor with copies of the actual insurance policies *ithin ten (10) days of Lessor’s
request for same. Such certificates and insurance policies siail clearly identify the Demised -
Premises and shall provide that no change, modification in or cancellation of any insurance shall
become effective until the expiration of thirty (30) days after written aotice thereof shall have
been given by the insurance company to the Lessor. The provisions of this paragraph shall in no
wise limit the liability of the Lessor as set forth in the provisions of 4.01 above:

4.04 INSURANCE ON IMPROVEMENTS

The Lessee shall keep any buildings and improvements erected, constructed or placed on
the Demised Premises fully insured to the replacement cost thereof against loss by explosion, fire
and/or windstorm or other casualty loss for their full replacement cost at Lessee’s own expense
at all times during the term of this Lease by an insurance company or companies approved by the
Lessor. Lessor shall be a named insured on all of said insurance policies and a certificate of
insurance evidencing same shall be provided to Lessor and kept current at all times throughout
the term of this Lease. All policies of insurance indemnifying against such loss by explosion, fire
and/or windstorm so insured shall be payable to the Lessor, as additional security for the
payment of rent and the performance by the Lessee of the covenants herein; said policy or
policies to be delivered to the Lessor as soon as issued, provided, however, that in the event of
loss to or destruction of said buildings and other improvements, the insurance proceeds received
by the Lessor in excess of the amounts then due for rent and charges under the provisions of this
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Lease shall be held in trust by the Lessor for the repair, restoration or rebuilding of such
damaged or destroyed buildings and other improvements, and shall be disbursed therefor by said.
Lessor only on architect's certificates after the Lessee has, at its own expense, without charge or
lien upon said buildings or other improvements, restored, rebuilt or repaired the same to an
extent that will enable the Lessor, with the insurance money remaining in its hands after the
payment of the rent and charges due it, to complete said buildings or other improvements in as
good condition as they were in before the said loss or damage by explosion, fire and/or
windstorm.

405 FAILURE OF LESSEE TO INSURE IMPROVEMENTS

In the éveat the Lessee should at any time neglect, fail or refuse to insure or to keep
insured the buildinzs 7nd other improvements on said Demised Premises as above provided, then
the Lessor at its election may procure or renew such insurance and the amount paid therefor shall
be repaid by the Lessee tc the Lessor with the rents next thereafter falling due under this Lease,
together with interest thercon at the rate of two percent (2%) in excess of the prime rate charged
by the principal bank in Chicage, Fiinois, to its commercial borrowers as determined on the first
date of a delinquency from the respecdve dates of any such payments.

4.06 RIGHT OF LESSEE TO RECOVER PROCEEDS

It is covenanted and agreed by and betwecn the parties hereto that the Lessor shall not be
held responsible for the collection or non-collection of any of said insurance money in any event
but only for such insurance money as shall come it its hands. The Lessee, however, shall have
the right in the name of the Lessor to sue for and recove« any and all sums payable under any of
said policies for losses arising thereunder provided it sha)l indemnify and save harmless the
Lessor from any costs or attorney’s fees in connection witi any such proceeding to recover such
insurance money. However, all sums so recovered shall be paid to-the Lessor to be applied as
herein provided.

4.07 APPLICATION OF INSURANCE PROCEEDS

It is covenanted and agreed by and between the parties hereto that in cas:; of damage to
the buildings and improvements to be erected, constructed or placed on the Demiscd Premises, as
aforesaid, or the destruction thereof (or loss or damage to any buildings or other iirprovements
thereafter standing upon the Demised Premises) the Lessee shall repair, restore or rctuild the
same within one year from such destruction or damage, and in such case the insurance money
received by the Lessor pursuant to the terms of this Lease under said policies, after deducting
therefrom the reasonable charges of the Lessor for handling such insurance and all costs and
expenses of collecting the same, including attorney’s fees, and all unpaid and overdue rental
payments shall be paid in whole or in part by the Lessor to the contractor or contractors
(employed by the Lessee) upon the delivery to the Executive Director of the Lessor of
certificates of the architects of the Lessee properly endorsed by the Lessee and accompanied by
waivers of lien and release for the cost and expense of repairing, restoring or rebuilding said
buildings or other improvements as the work of repairing, restoring, or rebuilding progresses.
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4.08 INSURANCE PROCEEDS DEFICIENCY

It is understood and agreed between the parties hereto that in case the insurance money
collected by the Lessor shall not be sufficient to fully pay for the repair, restoration or rebuilding
of said buildings and other improvements as aforesaid, then the Lessee shall be required to pay
such sums of money, in addition to said insurance money so collected by the Lessor as aforesaid
as may be necessary to pay for the complete repair, restoration or rebuilding of said buildings
and other improvements; it being understood, however, that the Lessor shall not be required to
pay such insurance money so collected until the Executive Director of the Lessor is satisfied that
such sum wi'i complete the repair, restoration and rebuilding of said buildings and other
improvements, 572¢ of mechanics’ liens for labor or material, in which event such monies shall
be paid by the Lescor to the contractor or contractors employed by the Lessee to complete the
repair, restoration <t rebuilding of said buildings and other improvements, upon delivery to the
Executive Director of the Tessor of certificates of the architects of the Lessee properly endorsed
by the Lessee accompanid by waiver of lien and release as the work of repairing, restoring or
rebuilding of said buildings and other improvements shall progress. It is expressly understood
that nothing herein shall prevent ¢ Lessee from replacing any building or structure destroyed or
damaged with other buildings or stractires of different design and construction of at least equal

value on any part of the Demised Preinises.

409 LESSOR NOT RESPONSIBLE i"OR RESTORATION OF IMPROVEMENTS

It is covenanted and agreed that the Lessor-shall not be liable to contribute or pay any
sum of money toward the restoration, repair or rebuilding of said buildings or other
improvements. In the event of the termination of this Lrass by lapse of time, or by reason of any
default by the Lessee in any of its payments, or a breach 0} the Lessee of any of the covenants
and agreements of this Lease before the repair, restoration, reglacement or rebuilding of said
buildings or other improvements shall be completed, as aforesaid, then in any of said cases the
insurance money collected by the Lessor shall belong absolutely to . Lessor.

4.10 EXCESS INSURANCE PROCEEDS

It is understood and agreed that after the work of any such repaus, restoration, or
rebuilding by the Lessee shall have been completed and paid for, any excess of ingance money
then remaining on deposit with the Lessor shall belong to the Lessee and in that evea’, the Lessor
shall pay to the Lessee the balance of said insurance money upon its written request. The
provisions of this paragraph as well as those of paragraphs numbered 4.04 to 4.09, inclusive,
shall apply whenever and so often as any buildings or other improvements erected and completed
on the Demised Premises, under any of the provisions of this Lease, shall have been damaged or
destroyed by fire or windstorm.

4.11 SECURITY DEPOSIT

Lessee as further consideration for the granting of this Lease, agrees that in addition to
the payment of any rents hereinabove required, and to further secure the performance by it of all
of the covenants herein contained, shall deposit with the Lessor, prior to its occupancy of the
Demised Premises a sum of money equal to two (2) months rent ($52,666.67). Said security
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deposit shall be returned to the Lessee upon its satisfactory performance of all the covenants and
conditions herein contained. Provided, however, in the event of a default in the performance of
any such covenant by the Lessee, the Lessor shall use said security deposit to satisfy and
discharge any such covenant. Any unused portion of said security deposit shall be returned to the
Lessee upon the termination or expiration of this Lease, Said security deposit shall be maintained
at no less than its initial funded balance at all times during the term of the Lease.

ARTICLE FIVE

5.01 CENERAL ENGINEERING RESERVATIONS AND REQUIREMENTS

A

1bs. Lessor has heretofore executed various agreements with governmental
ageocics, public utility companies, private corporations and individuals for the
instaiizcon of pipelines, duct lines, sewers, cables, electric transmission lines and
other sudfrie and subsurface structures, constructions and improvements.
Pursuant to'inose agreements, the various grantces have installed and are
operating their (espestive surface and underground plant facilities which may lie
within or otherwise xffect the Demised Premises. Lessee shall, at its own
initiative, inquire arnd satisfy itseif as to the presence or absence of all such
facilities on the DemiseJ Premises, and waives all claims which it might
otherwise have against Lesco on account of the presence of such facilities on the
Demised Premises as same mpy-affect Lessee’s use and enjoyment of the
Demised Premises.

The Lessee expressly agrees that withiz: 7. area delineated by a line parallel with
and 250 feet distant from the top of the edgé of the water of any waterway which
traverses or is adjacent to the Demised Pr=.iises (Corporate Use Reserve Area)
and all areas within the Demised Premises below the lowest elevation of
development thereon as reflected in the Lessee’s aprsuved development plans for
the Demised Premises, the Lessor and anyone acting u:ide: its authority shall have
the right, without payment therefor, to construct, operate, maintain, repair, renew
and relocate any and all pipe, sewer, structure, facility power, and
communications lines and appurtenances upon, under and across the Demised
Premises. All such work shall be performed in such a manner sc as ‘v cause the
least amount of interference with Lessee’s use of the Demised Premiscs,

Lessee expressly understands and agrees that the Lessor may have installed
various sewers, shafts, ducts, pipes, and other facilities upon, over or beneath the
Demised Premises. Lessor shall cooperate with Lessee to ascertain, identify and
locate all of Lessor’s improvements, structures and constructions on the Demised
Premises. Lessee covenants and agrees that at no time shall its use and occupancy
of the Demised Premises damage or interfere with said facilities.

The Lessor reserves unto itself a perpetual right, privilege, and authority to
construct, maintain, operate, repair and reconstruct intercepting sewers (with its
connecting sewers and appurtenances), and any other drains or structures
constructed or operated in the furtherance of Lessor’s corporate purpose upon,
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under and through Corporate Use Reserve Area and below the lowest elevation of
Lessee’s approved development plan for the Demised Premises. The Lessor shall
also have the right, privilege and authority to enter upon and use such portions of
said Demised Premises as may be necessary in the opinion of the Executive
Director of the Lessor, for the purpose of constructing, maintaining, operating,
repairing and reconstructing intercepting sewers, connecting sewers, drains or
other structures, appurtenances, parking areas and access drive which do not
unreasonably interfere with Lessee’s use of the Demised Premises.

't is expressty understood that no blockage or restriction of flow in the water will
Ue tolerated at any time. No construction or improvements of any kind can project
irio the waterway during construction or after permanent repairs are completed.

It is fiathier expressly understood and agreed by the Lessee that no buildings,
materials, o¢ structures shall be placed or erected and no work of any character
done on s2id Demised Premises so as to injure or damage in any way said
intercepting sewer connecting sewers, drains or other structures and
appurtenances locate a¢ any time on the Demised Premises, or so as to interfere
with the maintenance, onsration or reasonable access thereto.

It is expressly understooa-ard agreed that the Lessor shall not be liable to the
Lessee for any loss, cost or expeuss which the Lessee shall sustain by reason of
any damage at any time to its prorerty caused by or growing out of the failure of
the sewers, structures, or other equiprient of the Lessor located on the Demised
Premises, or by any other work whick *i¢ Lessor may perform on the Demised
Premises under the terms hereof, or adjacer: to the Demised Premises.

The Lessee shall relocate or remove the improverrents existing or constructed
upon the Demised Premises, at no cost to the District . the following instances:

(1) In the event that the Demised Premises are adjacent to any channel or
waterway, and said channel or waterway is to be widened by the District
or any other governmental agency, or

(2)  In the event that any agency of government, having juﬁsdic’uon over said
channel or waterway, requires the relocation or removal <f said
improvements; or

(3)  In the event that said relocation or removal is required for the corporate
purposes of the District.

Such relocation or removal shall be commenced within ninety (90) days
after notice thereof in writing is served upon the Lessee and diligently
prosecuted to the conclusion.

If any time in the future, any portions of the Demised Premises are required for
the construction of highways and roadways, or adjuncts thercto, such as
interchanges, ramps and access roads, as determined by the Executive Director of

16




1126426301 Page: 17 of 71

" UNOFFICIAL COPY

the Lessor, for the use of any other governmental agency engaged in the
construction of highways and roadways, or adjuncts thereto, then in such event, it
is understood and agreed by the parties hereto, that the Lessee shall surrender
possession of such part of the Demised Premises that may be so required. Lessee
also agrees, at its own cost and expense, to remove all of its equipment, structures
or other works from those portions of the Demised Premises so required, or
reconstruct or relocate such of its installations so as to permit the use of the
Demised Premises for the construction of highways and roadways or adjuncts
thereto within sixty (60) days after notice shall have been given to the Lessee by
said Executive Director.

‘Tt Lessor reserves to itself or to its assignees or permittees at any time during
the térm of this Lease, upon thirty (30) days written notice given by the Lessor to
the Ledsce, the right to construct, reconstruct, maintain, and operate additional
force mairs, intercepting sewers, drains, outlets, pipe lines, pole lines, and
appurtenanccs thereto; and such other structures, buildings, apparatus, and water
control equipmen’ s may be needed for the corporate purposes of the Lessor
upon, under, and acruss, the Demised Premises. Any such construction shall be
located as determinec-by+the Executive Director of the Lessor so as to cause, in
his opinion, the least intcifarsnce with any equipment, or improvements, that the
Lessee may then have on the I’cmised Premises.

The Lessee agrees that if at any future date it desires to dispose of sewage,
industrial wastes or other water-carric wastes from the Demised Premises, it will
discharge the said sewage, industrial wasies or other water-carried wastes into an
intercepting sewer owned by or tributary ‘0 the sewerage system of the Lessor.
Lessee will make application and secure thc- necessary permit from the
Metropolitan Water Reclamation District of Greater Chicago and all
governmental and regulatory agencies having (jursdiction thereof before
discharging any of the aforesaid sewage, industrial was‘e ot other water-carried
wastes into any intercepting sewers.

1t is agreed by and between the parties hereto that the Lessee chall submit to the
Executive Director of the Lessor for his approval, the general plans or handling
the sewerage, grading, and drainage of the Demised Premises; ¢nd for any
roadways, water supply, telephone and electric service, if any, ana’ of all
improvements or any other construction to be erected thereon, before the
commencement of any work thereon.

The Lessor reserves to itself the right of access to the Main Channel as well as
right of access to the Demised Premises for inspection by the Lessor and its duly
accredited agents at all times, and for such surveys or any other purposes as the
Executive Director of the Lessor may deem necessary.

Any blockage or restriction of flow in the waterway will not be tolerated at any
time. No construction or improvements of any kind can project into the waterway
during construction or after permanent repairs are contemplated.
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502 STORMWATER MANAGEMENT REQUIREMENTS

The Lessee shall submit to the Lessor for its review and approval writt;sn plans detailing
the Lessee’s plans for managing stormwater and drainage on the Demised Premises. The
approval of the Lessee’s stormwater management plans shall be within the sole discretion of the
Lessor.

The Lessee’s plans shall provide for the separate collection of all roof water and surface
run-off from grounds and roadways; shall comply with all applicable rules, regulations,
ordinances, stztutes, and laws pertaining to stormwater management, wetlands management, and
flood plains; and shall, whenever feasible, employ Best Management Practices (BMP). BMPs
may include, but'ave not limited to, green roofs, natural landscaping, filter strips, rain gardens,
drainage swales, p:id saturalized detention basins. Stormwater unable to be managed by BMPs
will be discharged to the Main Channel in a manner acceptable to the Lessor.

503 SPECI¥IC ENGINEERING, DESIGN AND OPERATING
RESEZVATIONS AND RESTRICTIONS.
(CLAKIF?CATION - NOT LIMITATION

ARTICLE SIX
PROVISIONS FOR BUILDI™G AND IMPROVEMENTS
601 CONSTRUCTIGN PEQUIREMENT

The Lessee agrees within N/A () yez4(s) from the date hereof to improve the
Demised Premises by the construction thereon of the herewz{ier called “improvemen ", free and
clear of all mechanics’ and material-man’s liens, claims, charg’s o unpaid bills capable of being
made liens and to design, construct, operate and maintain in full snmpliance with all applicable
building and zoning laws of any agency having jurisdiction thereof: Ail plans must be approved
in writing by the Executive Director of the Lessor prior to commencenieat of construction.

6.02 TIME OF CONSTRUCTION

Construction of the improvements shall commence within N/A f ) year(s) of
the effective date of this Lease. All of said buildings and improvements shall be- completed
within N/A () year(s) of the effective date of the Lease. In the event said
improvements are not completed or construction is not commenced as provided above, then the
Lessor may at its option terminate this Lease upon giving ninety (50) days notice, in writing, to
the Lessee.

6.03 IMPROVEMENTS REVERT TO LESSOR AT LEASE TERMINATION OR
EXPIRATION

It is expressly understood and agreed by and between the parties hereto that upon the
termination of this Lease by forfeiture, lapse of time or by reason of the failure by the Lessee to
keep and perform the covenants, agreements or conditions herein contained, any buildings or
other improvements erected, constructed or placed upon the Demised Premises during the term
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hereof shall become and be the absolute property of the Lessor and no compensation therefor
shall be allowed or paid to the Lessee except as stated in Article 3.09. Lessee shall surrender
same in good and proper condition, with all fixtures and appurtenances in place and in good
working order, ordinary wear and tear excepted. Lessee shall not commit waste during the term
hereof or in the course of vacating same,

ARTICLE SEVEN
7.01 NOTICES

All notices herein provided for from the Lessor to the Lessee or Lessee to Lessor shall be
personally serveid ¢r mailed by U. S. Registered or Certified Mail, Return Receipt Requested,
First Class Postage @renaid addressed to the Lessee at:

IMTT-Illinois

13589 Main Street
Lemont, IL 60439-9376
ATTN: Terminal Manager

orto Lessorat:  Metropolitan Water Reciamation District of Greater Chicago
100 East Erie Street
Chicago, Illinois 60611
Attn: Executive Director

or any other address either party may designate in writing. Ay 1otice so mailed by one party
hereto to the other shall be and is hereby declared to be sufficier: =otice for all the purposes of
this Lease and that a post office registry receipt showing the mailing <7 such notice and the date
of such mailing shall be accepted in any court of record as competent prima facie evidence of
those facts.

7.02 RIGHT TO DECLARE LEASE TERMINATED

It is understood and agreed by the Lessee that neither the right given in this Lezse to the
Lessor to collect rent or such other compensation as may be due under the terms of this Lease by
sale nor any proceedings under this Lease shall in any way affect the right of the Lessor to
declare this Lease terminated and the term hereby created ended as above provided, upon default
of or failure by the Lessee to perform and carry out any of the provisions of this Lease, as herein
provided, after notices as aforesaid. And the Lessee, for itself and its assigns, hereby waives its
right to any notice from the Lessor of its election to declare this Lease at an end under any of the
provisions hereof or to any demand for the payment of rent or the possession of the Demised
Premises, except as aforesaid.
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703 RIGHTS OF LESSOR IN EVENT OF FORFEITURE OR TERMINATION

In the event of the termination of this Lease by reason of forfeiture by the Lessee arising
from a default by or failure of it to carry out and perform any of the covenants herein contained,
the Lessor shall not be obligated to refund to the Lessee any sums of money paid by the Lessee
to the Lessor as rentals under the terms of this Lease, and such sums of money shall be retained
by the Lessor as liquidated damages, but this provision shall not operate to relieve the Lessee of
its obligation to pay to the Lessor the balance of the rental then due the Lessor for the entire term
of this Lease.

7.04 ABANDONMENT

Lessee shal’ tot without the prior written approval of Lessor abandon or vacate the
Demised Premises or Cease to operate its business thereon. Re-entry and repossession by Lessor
following abandonment by "essee shall not constitute a waiver of any rights of the Lessor and
shall not be construed 24 termination of the Lease. Lessee shall remain liable for all its
obligations under the Lease. For yurposes of this section, leasehold shall be deemed abandoned if
Lessee ceases business on the Demized Premises for a period of twenty eight (28) consecutive
days or fails to secure the Demisec. Premises from unauthorized use or entry within sixty (60)
days of its execution and delivery of thie.case.

705 TERMS OF LEASE BINDINZ ON SUCCESSOR AND ASSIGNS

The parties hereto agree that all of the terms ~.rd conditions of this Lease shall be binding
upon and inure to the benefit of the parties hereto a2 their respective successors, lessees, sub-
lessees and assigns; and whenever in this Lease reference tu either of the parties hereto is made,
such reference shall be deemed to include, where applicebc; also a reference to the successors,
lessees, sub-lessees and assigns of such party; and all the cond tion:s and covenants of this Lease
shall be construed as covenants running with the land during the tzc7a of this Lease.

7.06 NO ASSIGNMENT OR SUBLEASK

It is agreed by and between the parties that the Lessee shall not suble’ or assign any part
of this Lease to any other govemmental agency, individual, partnership, -joint venture,
corporation, land trust or other entity without prior written consent of the Lessor.

Lessee shall notify Lessor in writing not less than sixty (60) days prior to any proposed
sublease or assignment. Lessee shall identify the name and address of the proposed
assignee/sublessee and deliver to Lessor original or certified copies of the proposed assignment,
a recital of assignee’s personal and financial ability to comply with all the terms and conditions
of the Lease and any other information or documentation requested by Lessor. Lessor shall not
unreasonably withhold the consent to assignment or sublease.

It is agreed that reasonable grounds for withholding consent shall include but not be
limited to the following:

A.  The proposed activity of the assignee/sublessee does not conform with the terms
of this Lease or policies established by the Lessor.
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B.  The proposed assignee/sublessee does not have either substantial experience in
the business provided for in the Lease or the financial resources to comply with
the requirements of the Lease.

C.  There is an existing violation of or uncured default by Lessee with respect to the
Lease. '

D. The activity of the proposed assignee/sublessee would interfere with or disturb
neighboring tenants or owners.

In additicn to the payment of all cash rent or additional compensation otherwise herein
required to be prid by or performed by the Lessee, Lessee will pay to the Lessor, as additional
compensation hereinder in the event Lessee assigns this Lease or sublets all or part of the
Demised Premises, fiftv percent (50%) of all value it receives from its assignee/sublessee for the
use and occupancy of the Demised Premises as a result of the sublease or assignment in excess
of the cash rent which Lcssee is currently paying with respect to the subleased portion of the
leasehold or the leasehold as a trucl; if assigned.

The value of additional services to be performed by the Lessee, sublessee or assignee
shall not in any way be included in detezirining the foregoing fifty- percent (50%) sum.

It is agreed that this Lease shall not pass Uy, operation of law to any trustee or receiver in
bankruptcy or for the assignment for the benefit of creditors of the Lessee.

Any attempted sublease or assignment not in <0:apliance with this section shall be void
and without force and effect.

ARTICLE EIGHT

MISCELLANEQUS PROVISIONS

801 LESSEE MAY IMPLEAD THE METROPOLITAN WATER RECLAMATION
DISTRICT IN REAL ESTATE LITIGATION

The Lessee may, after notice in writing to the Lessor, implead the Lessor as 2 rarty at any
time during the term of this Lease, in any litigation concerning the Demised Premisse iny which
Lessor is a necessary party.

8.02 LESSEE TO PAY ALL COSTS OF ENFORCEMENT

The Lessee agrees to pay and discharge all costs and reasonable attorney’s fees and
expenses, which the Lessor shall incur in enforcing the covenants of this Lease.

8.03 HEADINGS ARE FOR CONVENIENCE OF PARTIES

All paragraph headings of this Lease are inserted for purposes of reference and
convenience of the parties only, and do not constitute operative provisions of the Lease.
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8.04 COMPLIANCE WITH WATERWAY STRATEGY RESOLUTION

To the extent that the Demised Premises embrace or abut a waterway regulated by Lessor
or in which Lessor asserts property rights, Lessee shall to the extent applicable, comply with the
Waterway Strategy Resolution and Implementation Criteria therefor, the River Edge Renaissance
Program and the Revised Leasing Criteria for the North Shore Channel Right-of-Way Lands of
the Lessor’s Board of Commissioners in the execution of its development plan for the Demised
Premises which abut any such waterway and Demised Premises which afford Lessee direct
access thereto may be utilized by the Lessee for the purpose of waterborne commerce. However,
the Lessee wi'i he responsible for the construction and maintenance of any docking facility at its
own cost and ergense which is compatible with the Waterway Strategy Resolution to maintain
the bank in an’ assthetically pleasing condition, Permanent storage of bulk commodities,
unsightly materials »ud/or debris on waterway side of the scenic berm or the docking area is
prohibited.

It is the intent of ine Lessor to maintain, where possible, a “natural” appearance to its
properties by retaining existing ~vegetative cover. However, the Lessor recognizes that site
development will sometimes necessaty, the removal of existing vegetative cover. In those cases
the Lessor will require the Lessee iv cesstablish vegetative cover in the same quantities and
qualities as those removed. The re-estabirsbed plant materials are to be considered as an addition
to the landscaping required within the scenic zasement.

Lessee will comply with all applicable local zoning and setback requirements. The Lessor
reserves the right to traverse the Demised Premises to access the waterway which abuts the
Demised Premises.

The Lessor’s Board of Commissioners has heretofore adopted its Waterway Strategy
Resolution relating to the development of leased .waterwuys property. The Lessee shall
implement the beautification plan described in the attached Exhibi C. Lessee shall comply with
all applications of said Resolution in its use and development of the Denised Premises. Lessee’s
method of compliance therewith shall be approved by Lessor’s Executive Divector in writing.

ARTICLE NINE
LEASEHOLDS WITH EXISTING IMPROVEMENTS
901 LESSEE WILL NOT ALLOW WASTE TO IMPROVEMENTS

The Lessee will keep the leaschold improvements safe, clean and in good order, repair
and condition which shall include all necessary replacement, repair and decorating. Lessee will
not allow the improvements to become damaged or diminished in value, ordinary wear and tear
excepted, by anyone or by any cause.

9.02 CONDITION OF PREMISES AND IMPROVEMENTS NOT WARRANTED
Lessee expressly acknowledges that the Lessor has made no representations, watranties

express or implied, as to the adequacy, fitness or condition of Demised Premises or the
improvements upon the Demised Premises for the purpose set forth in Article Three, Paragraph
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3.07 hereof or for any other purpose or use express or implied by the Lessee. Lessee accepts the
Demised Premises and the improvements thereon, if any, “AS-IS” and “WITH ALL FAULTS”.
Lessee acknowledges that it has inspected the Demised Premises and has satisfied itself as to the
adequacy, fitness and condition thereof.

9.03 MODIFICATION OF IMPROVEMENTS

A, No modification of the leasehold improvements shall be made by Lessee
without the prior written approval of the Lessor and compliance with Lessee of
o\l other terms of this Agreement, except in compliance with this paragraph.
Lessee may modify Improvements existing on the Leased Premises at the

{néer tion of this Lease (“Lessor Improvements”) and Improvements constructed
or a2ded by Lessee during the term of this Lease (“Lessee Improvements™).
Lessee sha'l notify Lessor 30 days in advance of any planned modification of
those Imprvviments to the extent Lessee estimates the cost of labor and materials
for this modification as greater than $50,000, and the modification may change or
impact site elevatiow or cause potential releases to the Waterway(s).

9.04 PLAT OF SUKVZ}Y AND LEGAL DESCRIPTION

Lessee understands and agrees that iu-the event the legal description and plat attached
hereto are not legally sufficient for acceptance ior recordation of this Lease by the Recorder of
Deeds of the county in which the Demised Premises are located, Lessce shall procure, at its own
expense, a plat of survey and legal description of the Demised Premises prepared and certified in
writing by a Registered Illinois Land Surveyor, withi: rxenty-one (21) days of the execution
date hereof. Said plat of survey and legal description saail be reasonably satisfactory to and
approved by the Lessor’s Executive Director in writing. Failvze o timely procure and receive
approval of said plat of survey and legal description shall be giourds for immediate termination
of this Lease. The Lessor reserves the right and Lessee concurs that Lessor shall insert said legal
description and plat of survey into this Lease Agreement as Exhibits A ¢2d B, respectively, upon
the approval thereof by District’s Executive Director, without further affinnative act by either

party hereto.
| ARTICLE TEN
GENERAL ENVIRONMENTAL PROVISIONS
10.01 DEFINITIONS

A, “Environmental Laws” shall mean all present and future statutes, regulations,
rules, ordinances, codes, licenses, permits, orders, approvals, plans, authorizations
and similar items, of all government agencies, departments, commissions, boards,
bureaus, or instrumentalities of the United States, state and political subdivisions
thereof and all applicable judicial, administrative, and regulatory decrees,
judgments, orders, notices or demands relating to industrial hygiene, and the
protection of human health or safety from exposure to Hazardous Materials, or the
protection of the environment in any respect, including without limitation:
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all requirements, including, without limitation, those pertaining to
notification, warning, reporting, licensing, permitting, investigation, and
remediation of the presence, creation, manufacture, processing, use,
management, distribution, transportation, treatment, storage, disposal,
handling, or release of Hazardous Materials;

all requirements pertaining to the protection of employees or the public
from exposure to Hazardous Materials or injuries or harm associated
therewith; and

the Comprehensive Environmental Response, Compensation and Liability
Act (Superfund or CERCLA) (42 U.S.C. Sec. 9601 et seq.), the Resource
Conservation and Recovery Act (Solid Waste Disposal Act or RCRA}42
17.8.C. Sec. 6901 et seq..), Clean Air Act (42 U.S.C. Sec 7401 et seq.), the
Fedéril Water Pollution Control Act (Clean Water Act) (33 U.S.C. Sec,
1251 et s=q.), the Emergency Planning and Community Right-to-Know
Act (42 USiC. Sec. 11001 et seq.), the Toxic Substances Control Act (15
U.S.C. Sec, 200" et seq.), the National Environmental Policy Act (42
U.S.C. Sec. 4321 ¢t seq.), the Rivers and Harbors Act of 1988 (33 U.S.C.
Sec. 401 et seq.);, ‘a¢ Fndangered Species Act of 1973 (16 U.S.C. Sec.
1531 et seq.), the Safc Drinking Water Act (42 U.S.C. Sec. 300(f) et seq.,
the Iilinois Environmentri Frotection Act (415 ILCS 5/1 et seq.) and all
rules, regulations and guidance documents promulgated or published
thereunder, Occupational Satcty and Health Act (29 U.S.C. Sec. 651
et seq.) and all similar state, local and municipal laws relating to public
health, safety or the environment.

“Hazardous Materials” shall mean:

0y

@

&)}

@

any and all asbestos, natural gas, synthetic gps. liquefied natural gas,
gasoline, diesel fuel, petroleum, petroleun. uroducts, petroleum
hydrocarbons, petroleum by-products, petroleum detivatives, crude oil and
any fraction of it, polychlorinated biphenyls (PCBs), trickloroethylene,
ureaformaldehyde and radon gas;

any substance (whether solid, liquid or gaseous in nature), the piesence of
which (without regard to action level, concentration or quantity threshold)
requires investigation or remediation under any federal, state or local
statute, regulation, ordinance, order, action, policy or common law;

any substance (whether solid, liquid or gaseous in nature) which is toxic,
explosive, comrosive, flammable, infectious, radioactive, carcinogenic,
mutagenic, or otherwise hazardous or dangerous;

any substance (whether solid, liquid or gaseous in nature) the presence of
which could cause or threaten to cause a nuisance upon the Demised
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Premises or to adjacent properties or pose or threaten to pose a hazardous
threat to the health or safety of persons on or about such properties;

(5)  any substance (whether solid, liquid or gaseous in nature) the presence in
of which on adjacent properties could constitute trespass by or against
Lessee or Lessor;

(6)  any materials, waste, chemicals and substances, whether solid, liquid or
gaseous in nature, now or hereafter defined, listed, characterized or
referred to in any Environmental Laws as “hazardous substances,”
“hazardous waste,” “infectious waste,” “medical waste,” “‘extremely
hazardous waste,” “hazardous materials,” “toxic chemicals,” “toxic
snbstances,” ‘“toxic waste,” ‘“toxic materials,” ‘“‘contaminants,”
“vollutants,” “carcinogens,” “reproductive toxicants,” or any variant or
simiia: designations;

(7)  any othersrbstance (whether solid, liquid or gaseous in nature) which is
now or hereafier regulated or controlled under any Environmental Laws
(without regard-t5the action levels, concentrations or quantity thresholds
specified herein); ur

(8)  any result of the mixing ¢« addition of any of the substances described in
this Subsection B with or \&-cther materials.

C. “Phase I Environmental Assessment” stia't neaﬁ;

(1)  an assessment of the Demised Premises performed by an independent and
duly qualified, licensed engineer with experience and expertise in
conducting environmental assessments of rzal estate, bedrock and
groundwater of the type found on the Deriiséd Premises, and said
assessment shall include, but not necessarily be limited to a historical
review of the use (abuse) of the Demised Premuscs, o .review of the
utilization and maintenance of Hazardous Materials' or the Demised
Premises, review of the Demised Premises’ permit and - enforcement
history (by review of regulatory agency records), a site reconnzissance and
physical survey, inspection of Demised Premises, site interviews.and site
history evaluations, basic engineering analyses of the risks to human
health and the environment of any areas of identified concerns, and
preparation of a written report which discusses history, site land use,
apparent regulatory compliance or lack thercof and which includes
historical summary, proximity to and location of USTs, LUSTS, TSDFs,
CERCLA site flood plain, maps, photograph log, references, conclusions
and recommendations.

D. “Phase II Environmental Assessment” shall mean:

(1)  an assessment of the Demised Premises performed by an independent and
duly qualified, licensed engineer with experience and expertise in
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conducting environmental assessments of real estate, bedrock and
groundwater of the type found on the Demised Premises, and said
assessment shall include, but not necessarily be limited to, extensive
sampling of soils, groundwaters and structures, followed by laboratory -
analysis of these samples and interpretation of the results, and preparation
of a written report with boring logs, photograph logs, maps, investigative
procedures, results, conclusions and recommendations.

10.02 MANUFACTURE, USE, STORAGE, TRANSFER OR DISTRIBUTION OF
HAZARDOUS MATERIALS UPON OR WITHIN THE DEMISED PREMISES

Lessee, for)itself, its heirs, executors, administrators, successors and assigns, covenants
that to the extent #!ia# any Hazardous Materials are manufactured, brought upon, placed, stored,
transferred or distribated. upon or within the Demised Premises by Lessee, or its subtenant or
assigns, or any of their agerits, servants, employees, contractors or subcontractors, same shall be
done in strict compliance “with all Environmental Laws.

Construction or installaiton of new or reconstruction of existing underground storage
tanks and underground interconneciing conveyance facilities for any material of substance is not
permitted without the advance written corsent of the Executive Director of the District.

10.03 USE OF PREMISES (RUSTRICTIONS - ENVIRONMENTAL)

Lessee shall use the Demised Premises oniv.icr purposes expressly authorized by Article
3.07 of this Lease. Lessee will not do or permit any act tliat may impair the value of the Demised
Premises or any part thereof or that could materiaily increase the dangers, or pose an
unreasonable risk of harm, to the health or safety of pesons to third parties (on or off the
Demised Premises) arising from activities thereon, or that could zause or threaten to cause a
public or private nuisance on the Demised Premises or use the Déruived Premises in any manner
(i) which could cause the Demised Premises to become a hazardous w2ste treatment, storage, or
disposal facility within the meaning of, or otherwise bring the Demised . Premises within the
ambit of, the Resource Conservation and Recovery Act of 1976, Section 6401 =t seq. of Title 42
of the United States Code, or any similar state law or local ordinance, (ii) so &3 te cause a release
or threat of release of Hazardous materials from the Demised Premises within thé nieuning of, or
otherwise bring the Demised Premises within the ambit of, the Comprehensive Eriviconmental
Response, Compensation and Liability Act of 1980, Section 9601. gt seq. of Title 4aZ of the
United States Code, or any similar state law or local ordinance or any other Environmental Law
or (iii) so as to cause a discharge of pollutants or effluents into any water source or system, or the
discharge into the air of any emissions, which would require a permit under the Federal Water
Pollution Control Act, Section 1251 of Title 33 of the United States Code, or the Clean Air Act,
Section 741 of Title 42 of the United States Code, or any similar state law or local ordinance.

10.04 CONDITION OF PROPERTY (ENVIRONMENTAL)

(1)  In the event Lessee has been the prior occupant/tenant of the Demised
Premises under a prior occupancy/use authorization, Lessee warrants and
represents that the Demised Premises and improvements thereon,
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including all personal property, are free from contamination by any
Hazardous Materials, that there has not been thereon a release, discharge,
or emission, of any Hazardous Materials during its occupancy of the
Demised Premises as defined by any. Environmental Laws, and that the
Demised Premises does not contain, or is not affected by underground
storage tanks; landfills, land disposal sites, or dumps. *(This provision is
applicable only to tenants seeking a new lease for the same property).

(2)  In the event of a release, emission, discharge, or disposal of Hazardous
Materials in, on, under, or about the Demised Premises or the
improvements thereon, Lessee will take all appropriate response action,
including any removal and remedial action, either before or after the
xecution date of this Lease.

10.05 INDEMNIFICATION (ENVIRONMENTAL)

In consideratior of the execution and delivery of this Lease Agreement, the
Lessee indemnifies, excnerates, and holds the Lessor and its officers, officials,
Commissioners, empiovess, and agents (“Indemnified Parties”) free and harmless
from and against any asnd-all actions, causes of action, suits, losses, costs,
liabilities and damages and #<penses incurred in connection with any of these
(irrespective of whether any such indemnified Party is a party to the action for
which indemnification is here sought, including reasonable attorney’s fees, costs
and disbursements, incurred by the Indeinnified Parties as a result of or arising out
of or relating to (i) the imposition of &y yjovernmental lien for the recovery of
environmental cleanup costs expended by reason of Lessee’s activities, or (ii) any
investigation, litigation, or proceeding related tc-any environmental response,
audit, compliance, or other matter relating to the protzction of the environment, or
(iii) the release or threatened release by Lessee, iis. subsidiaries, or its parent
company, of any Hazardous Materials, or the presence of Hazardous Materials on
or under the Demised Premises, or any property to which tus Lessee, its parent
company or any of its subsidiaries has sent Hazardous Materia's; (including any
losses, liabilities, damages, injuries, costs, expenses, or claims assurted or arising
under any Environmental Law), regardless of whether caused by .or within the
control of the Lessee, its parent company or its subsidiaries, provided that, to the
extent Lessor is strictly liable under any Environmental Laws, Lessee’s obiigation
to Lessor under this indemnity shall be without regard to fault on the part of the
Lessee with respect to the violation of law which results in liability to Lessor.

Lessee shall defend, indemnify, save and keep harmless the Indemnified Parties
against any loss, damage, cost, lien or expense which they may suffer, incur or
sustain or for which it may become liable, growing out of any injury to or death of
persons or loss or damage to property which shall at any time during the term of
this Lease be caused by or resulting from the migration of Hazardous Materials
from the Demised Premises to adjacent properties. In case any action, suit,
proceeding or investigation shall be commenced against one or more of the
Indemnified Parties growing out of any such loss, damage, cost or expense, the
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Lessee shall give immediate written notice of the same to the Lessor, and Lessee
shall attend to the defense of the same and save and keep harmless the
Indemnified Parties from all expense, attorney’s fees, costs, disbursements and
liabilities in any manner growing out of, pertaining to or connected therewith.

C. Lessee shall be responsible for all costs for remediation of the Demised Premises
for contamination that migrates from adjacent property during the term of the
Lease but Lessor may seek recovery from any responsible third party.

10.06 STTE RESTORATION/REMEDIATION BOND (ENVIRONMENTAL)

On or ‘vefcre the commencement of the last five-year period of the leasehold term
hereunder, Lessee sazll lodge with the Lessor its Environmental Site Restoration/Remediation
Bond in the penal sua: 'of $10,000.00 secured either by cash, irrevocable letter of credit or a
 commercial bond with suisty to secure Lessee’s performance of and compliance with the
provisions and intent of Asticle 10 of this Lease. A cash payment securing the bond hereunder
will be placed in an interest(brering account established by the Lessor specifically for this
purpose. Any interest paid on account of said deposit shall be the property of and payable
periodically to the Lessee. Such acconnt shall be drawable only by Lessor upon its unilateral act.
At no time shall the amount on depositir-caid account be less than the penal sum of this Bond.
Any commercial bond with surety shall be £2ily prepaid by the Lessee and documented as such
at the time it is lodged with the Lessor. Said Bod shall be in a form approved by the Lessor and
shall be maintained in full force and effect uatil such time as Lessee has demonstrated and
documented to the reasonable satisfaction of Lessur {and Lessor has executed its written release
thereof to the issuer), full compliance with all Envircp:nental Laws, relating to Lessee’s use or
occupancy of the Demised Premises and its environmental restoration or remediation. This
provision shall survive the termination/expiration of this Lease.

10.07 ENVIRONMENTAL COVENANTS
Lessee agrees to and covenants as follows:
A. It has no knowledge of any pending or threatened:

(1)  claims, complaints, notices, or -requests for information direcied to Lessee
with respect to any alleged violation of any Environmental Laws

(2)  complaints, notices, or requests for information directed to Lessee
regarding potential liability under any Environmental Law, relating to or
arising from the Demised Premises.

B. Lessee covenants and agrees that, throughout the term of the Lease, all Hazardous
Materials which may be used by any person for any purpose upon the Demised
Premises shall be used or stored thercon only in a safe, approved manner, in
accordance with all generally accepted industrial standards and all Environmental
Laws.
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Lessee has been issued and is in compliance with all permits, certificates,
approvals, licenses, and other authorizations relating to environmental matters and
necessary for its business, if any.

Lessee, to the best of its knowledge, is not a potentially responsible party with
respect to any other facility receiving waste of the Lessee (whether or not from
the Demised Premises) under CERCLA or under any statute providing for
financial responsibility of private parties for cleanup or other actions with respect
to the release or threatened release of any Hazardous Materials.

iNene of the manufacturing or distribution facilities of Lessee is subject to any
environmental lien. ‘Environmental Lien” means a lien in favor of any
govenrent entity for any Hability under any law relating to the environment or
costs inmurad by such government entity in response to the release or threatened
release of auy substance into the environment.

Lessee will take 4l!veasonable steps to prevent and has no knowledge of any
conditions on the Deuized Premises that is or was alleged by any government
entity or third party tc-be-in violation of any Environmental Laws. There will be
no spill, discharge, leaks; einission, injection, escape, dumping, or release of any
toxic or Hazardous Materiais iy any persons on the Demised Premises.

Except as disclosed on Attachment D hereto, Lessee and its parent company, if
any, have not received from any government entity since 1980, any written
complaint or written notice asserting potential liability, written request for
information, or written request to investigat: eav site under the CERCLA of 1980,
as amended, or under any domestic state iaw ccinparable to CERCLA or any
foreign law comparable to CERCLA.

Lessee, to the best of its knowledge after due inquiry, sir.ce November 15, 1971,
represents that there has not been any discharging, spilling, icaking, dumping, or
burying of hazardous substances, as defined in CERCLA,-or disposal of
hazardous wastes, as defined in RCRA, or of any other pollutant 4r-contaminant
at the Demised Premises that is likely to form the basis for any writtea claim by
any govemnment entity seekmg to impose liability for remedial a‘tion under
CERCLA or RCRA *(This provision appllcable only to occupants/tenants seeking
a new lease for the same property)

Lessee will not allow the mstallatlon of asbestos on the Demised Premises, or any
item, article, container or electrical equipment, including but not limited to
transformers, capacitors, circuit breakers, reclosers, voltage regulators, switches,
electromagnets and cable, containing PCBs.

Within 60 days after execution of the Lease, the Lessee shall prepare and submit a
general statement to Lessor of its operations and maintenance program for any
activities conducted on Demised Premises, describing its layout, process, method
of inspections, reporting procedure, and maintenance of equipment, which shall
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be updated annually and submitted to Lessor on the anniversary date of the
execution of the Lease.

Lessee agrees to conduct daily monitoring and to maintain a daily log book to
ensure compliance with all Environmental Laws which may be inspected by
Lessor at its option.

Lessee shall be responsible to install “plugs” of compacted impermeable soil
material at intervals of no greater than 100 feet between such plugs along utility
trenches which have been backfilled with compacted granular materials in order
ic_minimize cross-site and off-site environmental contaminant migration. The
spacing of these plugs should be based on the characteristics of the site, the
coriigiration of the trench or trenches, the characteristics (nature and extent) of
the site crvironmental contamination, and/or the potential for site contamination
should a surface of subsurface chemical release oceur. Special emphasis should be
placed on iucating these plugs at all utility trenches where they cross: other utility
trenches, contairzpuat berms or walls, property boundaries, and lease boundaries.

The aforesaid reprezepctions and warranties shall survive the expiration or
termination of the Lease:

10.08 DEFAULT (ERVIRONMENTAL)

The occurrence of any one or more of tie following events shall constitute a default
under this Lease Agreement but said defauit shall not teiminate the Lease unless Lessor notifies
Lessee of termination in writing:

A

The Demised Premises are listed or proposed fcr listing on the National Priorities
List pursuant to Section 1.05 of the CERCLA, 4ZU 8.C. Section 9605, on the
CERCLIS, or on any other similar state list of sites or facilities requiring
environmental investigation or cleanup.

Lessee is determined to have liability for underground storage fanks, active or
abandoned, including petroleum storage tanks, on or under the Dezu2d Premises,
including any release of Hazardous Materials therefrom, that, singly or in the
aggregate, have or may reasonably be expected to have a material advas: effect
on the financial condition, operations, assets or business, properties or prospects
of Lessee or its parent company.

Lessee is determined to have liability for polychlorinated biphenyls (PCBs) that
require immediate remediation or cleanup or friable asbestos in such condition to
cause or threaten to cause, a present health hazard at any property previously
leased by Lessee that, singly or in the aggregate, has or may reasonably be
expected to have a material adverse effect on the financial condition, operations,
assets, business, properties, or prospects of Lessee, or its parent company.

Lessee is determined to have liability under any Environmental Laws for ény
condition that exists at, on, or under any property previously leased by Lessee
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that, with the passage of time or the giving of notice, or both, gives rise to liability
that, singly or in the aggregate, has or may reasonably be expected to have a
material adverse effect on the financial condition, operations, assets, or business
properties or prospects of Lessee, or its parent company.

10.09 COVENANTS (ENVIRONMENTAL)

Lessee shall cause its parent company and each of its respective subsidiaries, contractors,
subcontractors, employees and agents to: :

A.

()  Use and operate all of the Demised Premises in compliance with all
apyiicable Environmental Laws, keep all material permits, approvals, certificates,
and ';censes in effect and remain in material compliance with them;

(2)  undeiiake reasonable and cost-effective measures to minimize any
immeziate environmental impact of any spill or leak of any Hazardous
Materials; :

(3)  provide noticc to the Lessor of the operation of any on-site non-hazardous
waste disposal faciiity. For purposes of this subsection (A)(3), the term
“waste” means any 4iscarded or abandoned material, and the term
“disposal facility” means-any facility in which wastes are placed for
disposal or storage, in each case, for longer than three (3) months.

Notify Lessor by telephone within ‘twr hours of the release of Hazardous
Materials, including the extent to which thé identity of the Hazardous Materials is
known, the quantity thereof and the cause(<; of the release, and provide Lessor
within 72 hours of the event, with copies of (Il vritten notices by Lessee, its
parent and its subsidiaries that are reported to govrunent regulators or received
from the government regulators.

Provide such information that Lessor may reasonably requesi irom time to time to
determine compliance by the Lessee with this Article.

Lessee covenants and agrees to cooperate with Lessor in any inspection,
assessment, monitoring or remediation instituted by Lessor during the Lcare term
and to allow prospective tenants or purchasers reasonable access to the Demised
Premises one year prior to the expiration of the Lease.

10.10 COMPLIANCE (ENVIRONMENTAL)

The Lessee will cause its parent company and each of its subsidiaries, if any, to exercise
due diligence to comply with all applicable treaties, laws, rules, regulations, and orders of any
government authority. :

A.

Lessee shall conduct a Phase I Environmental Assessment, at its own expense,
with respect to the Demised Premises every fifth anniversary of the execution of
this Lease and submit the written report to the Lessor within 90 days after each
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fifth anniversary. After review of each Phase I Environmental Assessment, or at
any other time, upon receipt of any information or report Lessor, at its sole
discretion, may require Lessee, at Lessee’s expense, to obtain a Phase H
Environmental Assessment with respect to the Demised Premises. The written
report of the Phase II Environmental Assessment shall be submitted to Lessor
within 120 days of Lessor’s request for same. If the Phase II Assessment discloses
the presence of any Hazardous Materials contamination on the Demised Premises
or adjacent property, Lessee shall take immediate action to remediate the
contamination and to restore the Demised Premises to a clean and sanitary
¢ondition and to the extent required by any and all environmental laws. Lessor
tn2y require Lessee to obtain a Phase I and Phase I Environmental Assessment
with respect to the Dernised Premises at any other time.

Lessee agiees to implement its own building maintenance and operations program
for asbestos inspections on an annual basis and to report its findings to Lessor
annually on-ine anniversary date of the Lease.

Capacitators, transforzuers, or other environmentally sensitive installations or
improvements shall be removed at the end of the Lease at Lessor’s election.

In addition to the Environzieatal Assessments required in paragraph A of this
Article, Lessor shall have the right; but is not required to cause an independent
environmental consultant, choser. hv the Lessor at its sole discretion, to inspect,
assess and test the Demised Preriises for the existence of any and all
environmenta! conditions and any and-all violations of Environmental Laws
(Environmental Assessment). The scove’ sequence and timing of the
Environmental Assessment shall be at the soie diseretion of Lessor.

If any Environmental Assessment reveals, or Lesscr atherwise becomes aware of,
the existence of any violation of any Environmental La'ws that either Lessee is
unwilling to remediate or that Lessor is unwilling to accept, Lessee shall be in
default under this Lease and Lessor shall have the right aud ortion to terminate
this Agreement and to declare it null and void.

Not less than one (1) year prior to the expiration of the Lease, Lessez shall have
caused to be prepared and submitted to the Lessor a written report(ct a site
assessment in scope, form and substance, and prepared by an independent,
competent and qualified professional and engineer, registered in the State of
Illinois, satisfactory to the Lessor, and dated not more than eighteen (18) months
prior to the expiration of the Lease, showing that:

(1)  the Demised Premises and any improvements thereon do not materially
deviate from any requirements of the Environmental Laws, including any
licenses, permits or certificates required thereunder;

(2)  the Demised Premises property and any improvements thereon do not
contain; (I) asbestos in any form; (ii) urea formaldehyde; (iii) items,
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articles, containers, or equipment which contain fluid containing
polychlorinated biphenyls (PCBs); or (iv) underground storage tanks
which do not comply with Environmental Laws;

(3)  the engineer has identified, and then describes, any Hazardous Materials
utilized or maintained on the Demised Premises, the exposure to which is
prohibited, limited, or regulated by any Environmental Laws;

(4)  if any Hazardous Materials were utilized and maintained on the Demised
Premises, the engineer has conducted and submitted a Phase II
Environmental Assessment of the Demised Premises, which documents
that the Demised Premises and improvements are free of contamination by
Hazardous Materials;

(5) the sugineer has identified and then describes, the subject matter of any
past,-existing, or threatened investigation, inquiry, or proceeding
concerning ~nvironmental matters by any federal, state, county, regional
or local authoitv, (the “Authorities”), and describes any submission by
Lessee concerming said environmental matter which it intends to give, has
been given or shovss be given with regard to the Demised Premises to the
Authorities; and

(6)  the engineer includes ccpies of the submissions made pursuant to the
requirements of Title L1  of the Superfund Amendments and
Reauthorization Act of 1986, (34RA) Section 11001 ¢t seq. of Title 42 of
the United States Code.

In the event Lessee should receive a Notice of Environmental Problem, Lessee
shall promptly provide a copy to the Lessor, and oo event later than seventy-
two (72) hours from Lessee’s and any tenant’s reveipi-or submission thereof.
“Notice of Environmental Problem” shall mean any node, letter, citation, order,
warning, complaint, inquiry, claim, or demand that (i) the L.ssee has violated, or
is about to violate, any Environmental Laws; (ii) there has beer. a r:lease, or there
is a threat of release, of Hazardous Materials, on the Demised Per.ices, or any
improvements thereon; (iii) the Lessee will be liable, in whole or i part, for the
costs of cleaning up, remediating, removing, or responding to a 1clsase of
Hazardous Materials; or (iv) any part of the Demised Premises or any
improvements thereon is subject to a lien in favor of any governmental entity for
any liability, costs, or damages, under any Environmental Laws, arising from or
costs incurred by such government entity in response to a release of a Hazardous
Material.

10.11 INSPECTION AND RIGHT OF INSPECTION (ENVIRONMENTAL)

A

In the event Lessce receives a Notice of Environmental Problem as defined in
Paragraph 10.10G, Lessee shall, within ninety (90) days, submit to Lessor a
written report in scope, form and substance, and prepared by an independent,
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competent and qualified, professional, registered engineer, satisfactory to the
Lessor, showing that the engineer made all appropriate inquiry consistent with
good commercial and customary practice, such that consistent with generally
accepted engineering practice and procedure, indicating whether any evidence or
indication came to light which would suggest there was a release of substances on
the Demised Premises which could necessitate an environmental response action,
and which decribes the Demised Premises compliance with, or lack thereof, and
with all applicable Environmental Laws or certificates required thereunder, and
the Lessee’s compliance with the representations and warranties previously set
torth in this Lease. After review of the written report, Lessor may require Lessee
to submit a written Phase Il Environmental Assessment pursuant to provisions set
foith in paragraph 10.10A.

Lessor ‘hurzby expressly reserves to itself, its agents, attorneys, employees,
consultants; rnd contractors, an irrevocable license and authorization to enter
upon and inspect the Leased Premises and improvements thereon, and perform
such tests, includizg without limitation, subsurface testing, soils, and groundwater
testing, and other tesis which may physically invade the Demised Premises or

improvements thereox; a2 the Lessor, in its sole discretion, determines is .

necessary to protect its iniesests
10.12 EXISTING CONTAMINATION

Lessee has advised Lessor, and Lessc: scknowledges that there is existing soil
and groundwater contamination on the Lray=d Premises which Lessee is
addressing pursuant to a Consent Decree enicred September 30, 2003 entered
into with the State of Illinois in the matter of illinciz v. IMTT, 01CH 21520, and
as required pursuant to the Long Term Remediat.on Plan dated December 22,
2006 and attached hereto as Exhibit D. Notwithstandins; anything contained
herein, the representations, covenants and requirements of Sections 10.03, 10.04,
10.07, 10.08, 10.09, 10.10 and 10.11 shall not apply to such cristing soil and
groundwater contamination,.

34




B 1126426301 Page: 35 of 71

UNOFFICIAL COPY

IN WITNESS WHEREOF, THE METROPOLITAN WATER RECLAMATION
DISTRICT OP GREATER CHICAGO has caused this instrument to be executed in triplicate by
the Chairman of the Committee on Finance of its Board of Commissioners and attested by its
Clerk, and its corporate seal to be hereunto affixed; and the Lessee has caused this instrument to
be executed in triplicate by its President and attested by its Secretary and its corporate seal to be
hereunto affixed all the day and year first above written,

METROPOLITAN WATER RECLAMATION
DISTRICT OF GREATER CHICAGO

o by

yithia M. Santos
Chdirman of Committee on Finance

/!
Jac uélrrle Torres, Clerk

IMTT- IL

By:

President /

ATTEST

By JAMES E. MILES

Senior Vice President - Commercial

Title:
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STATEOFILLINOIS )
) SS.

COUNTY OF COOK )

The undersigned, being Commissioners and Executive Director of the Metropolitan
Water Reclamation District of Greater Chicago, being first duly sworn upon oath, individually
deposes and says that he/she is not and has not been a party to any collusive agreement with the
Lessee or Lessees of the Premises described herein.
q - o gfﬁ-—‘——-/

President Terrenco’J O’Brien

dmmm% /legaShore
[ &

Comni issioner ch Alv

Cokmissioner Patricia Horton

o/

Execuuve Director David St. Pierre

SUBSCRIBED AND SWORN to
before me this day

of ,20

Notary Public
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LﬁJtSrAM-
STATE OF FEERNOIS )
) SS.
COUNTY OF €60K )
COrlean <
LESSEE’S NON-COLLUSION AFFIDAVIT
?\c lm«-f b_‘ 49 :-PTN"-,)’ , the President
and hrelee B - T britors , the Secretary
of Ml Ftlenois , the Lessee in the

above and foregein; Lease, being first duly sworn on oath deposes and says that they are the
L) President and Secretary respectively of the
Lessee hereunder, anc_i%.at neither they nor any agent of the Lessee have been a party to any
collusive agreement with the Lessor hereunder or with r’s Commissioners, Executive
Director or officers with respect to the leasing of femjsey'which ard the subject of the above

and foregoing Lease.
Presi i |
" LY, 8 J/V%cw\,

Secistary

SUBSCRIBED AND SWORN to

before me this /{ day
of E‘;H’Sf , 204/

“{(Jtary Public

RICHARD B. JURISICH, JR.
Notary Public ID # 3509
Embossed hereon is my Orleans Parigh,
Stade of LA. Notary Public Seal.
My commission is issued for fife.
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STATEOFILLINOIS )
) SS.
COUNTY OF COOK )

I, ._‘affvdt- F. 7‘14 Imes Notary Public in and for said Couaty, in the
State aforesaid, DO HEREBY CERTIFY that Cynthia M. Santos personally known to me to be
the Chairman of the Committee on Finance of the Board of Commissioners of the Metropolitan
Water Reclamdiion District of Greater Chicago, a municipal corporation, and J. acqueline Torres,
personally knowr to me to be the Clerk of said municipal corporation, and personally known to
me to be the sanie persons whose names are subscribed to the foregoing instrument, appeared
before me this dsy in person and severally acknowledged that as such Chairman of the
Committee on Finance <nd such Clerk, they signed and delivered the said instrument as
Chairman of the Commi‘te> on Finance of the Board of Commissioners and Clerk of said
municipal corporation, and caused the corporate seal of said municipal corporation to be affixed
thereto, pursuant to authority-given by the Board of Commissioners of said municipal
corporation, as their free and voluriary act and as the free and voluntary act and deed of said
municipal corporation, for the uses and yurposes therein set forth.

GIVEN under my hand and Notarial Seat ikis AS‘JA day of h%ﬂﬂwé&a

o ol e

7‘ 77 Notary Public
My Commission expires:

.é/éd/zk'/ wnop.rﬂsgnms

NOTARY M BLIC - STATE OF ILLINCIS
MY COMMISTILN EXPIRES:00/30/14
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LOUISIANA
STATE OF {LLINQIS )

PARISH OF ORLEANS ) SS.
COUNTY.QECOOK )
RICHARD B. JURISICH, JR Parish
L ' e , & Notary Public in and for said County,
(Name)
i the State »{oresaid, DO HEREBY CERTIFY that _ RICHARD D. COURTNEY ,
(Name)

PRESIDENT
A (Title)
of IM:T-ILLINOIS , a corporation, and

personally knowzio'me to be the

(Corporation Name), . ,
JAMES E. MILES personally known ta me to be the
(Name)
SENIOR VICE PRESIDENT - COMMERCIAL _ of said corporation are the same persons
(Title)
whose names are subscribed to the foregoing istrement, appeared before me this day in person
PRESIDENT
(Titk)
and SENIOR VICE PRESIDENT/COMMERCIAL  of said corporation,
(Title) '

duly executed said instrument in behalf of said corporation and ¢ansed the corporate seal of said

corporation to be affixed thereto pursuant to authority given by the Roard of Directors of said
corporation, as their free and voluntary act and as the free and voluniary act and deed of said

corporation, for the uses and purposes therein set forth.
GIVEN under my hand and Notarial Seal this _// _day of  AUGUST (A 20 ' .

and severally acknowledged that as such

N Public
RIC B. JURISICH, JR.

My Comunission expires:

—RICHARDB. JUKISICH, JR.
Notary Public 1D # 3509
Embossed hereon is :ny Oricans Parigh,
State of LA. Notary Puhiic Seal.
My commission is is.ees or life.
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APPROVED: As to Plat and Legal Description;

o B

Engineer of fewer Design

v L ML

Assistant Director of Eng’inéem{g’ﬁ'astructure & Budget Management Division

oS

s =

Director of Engine%"u 15

APEROVED AS TO FORM AND LEGALITY:
SM

Hedd-AsSiftant Attorney

W I/,a/

Acting General Counse

APPROVED:

EJ %‘Q\ﬁ

Executive Director

\29561273.1
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WATERWAY STRATEGY RESOLUTION

On February 23, 1984, the Board of Commissioners of tﬁe Metropolitan Water
Reclamation District of Greater Chicago (“District™) unanimously adopted a Waterway
Strategy Resolution. The resolution represents the District’s formal commitment to the
creation and maintenance of an attractive linear scenic easement the entire length of the
inland wateieays, which will be accessible to the public, where feasible. Toward that
end, the rew!uroa imposes certain requirements for new leases located along the
waterways. These reomirements include, but are not limited to, the following:

* A sixty (60)-foot wutzv.uy edge setback or scenic easement;

. Thelmismpomiﬁlcimbankmbﬂinﬁonmdthewonm
maintenance of s landscaped vimal screen within the setback [and grounds),
including an eight (8)-foot wide carvilinzzx trail therein;

» Any docking facility constructed must be syproved and compatible with the
visual intent of the scenic easement;

» Storage of unsightly materials and/or debris within either (ne scenic easement or
the docking area is prohibited. The unscreened storage of material will not be
allowed anywhere within the leasehold; and

It is the intent of the District to maintain, where possible, a “natural” appearance
to its properties by retaining existing vegetative cover. Ho{wever, in those cases
where it is necessary to remove that existing vegetative cover, the lessee will be
required to re-establish vegetative cover in the same quantities and qualities as
those removed. The re-established plant materials are to be considered as an
addition to the landscaping required within the scenic easement.

EXHIBIT
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THE METROPOLITAN SANITARY DISTRICT OF GREATER CHICAGO
Transmittal Letter For Board Meeting

February 26, 1985, for the
March 7, 1985, Board Meeting
Deferred and Resubmitted for the
March 21, 1985, Board Meeting

Mr. Raymond R. Rimkus
General Superintendent

— bt s am

AGENDA SUMMARY: Request for Order Approving Generic Criteria for
Implementation of the Waterway Strategy Resolution of
tbe Board of Commissioners of The Metropolitan Sanitary
Disvrict of Greater Chicago with Respect to Sanitary
Diszrict Lands Which Abut Waterways.

Dear Sir:

Since the adoption of (the  Waterway Strategy Resclution by the
Board of Commissioners of Tre Metropolitan Sanitary District of
Greater Chicago on February 23, 1284, which Resolution established the
policy whereby The Metropolitan Sanitary District dedicated a portion
of its real estate adjacent to waterwuys to recreational and aesthetic
interests which would be balanced with <bPe desire to commercially rent
and develop said lands, the Chief Engineer, under the direction of the
General Superintendent, has been working -to establish specific
criteria for the uniform implementation of tilie Pasolution with respect
to all of the Sanitary District’s waterways lauds. This has proved to
be a Herculean task.

At the meeting of the Board of Commissioners of The Metropolitan
Sanitary District of Greater Chicago on February 21, 1985, authority
was granted to the General Superintendent to develop si-e-specific
criteria for addressing the Waterway Strategy Resolution wirh respect
to three particular parcels of Sanitary District land on the Sanitary
and Ship Canal due to the fact that overall criteria for ali of the
waterways had not yet been developed and the Chief Engineer advised
against any long-term leasing activity until uniform procedures
implementing the Board’s policy as stated in the Waterway Strategy
Resolution were prepared and presented to the Board of Commissioners
for its approval. Under separate agenda items, we are presenting the
matter of the request to commence statutory procedures for lease of
those three specific parcels previously alluded to, addressing not
only the usual matters relating to 1leasing but the site- spec1flc
Waterway Resolution implementing criteria for each parcel.
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Mr. Raymond R. Rimkus -2- March 7, 1985, Board Meeting
General Superintendent Deferred & Resubmitted for the
March 21, 1985, Board Meeting

In the course of the development of the site-specific criteria
for these parcels, the Chief Engineer reviewed the specific criteria
for each parcel and distilled same into general criteria for
implementation of the Waterway Strategy Resolution which, it is felt,
addresses most contingencies to be encountered in connection with
leasing or other use of any site along the District’s waterways. A
copy of those general criteria is attached hereto. It is believed
that the approval of these criteria by the Board of Commissioners will
provide the csneral guidelines by which the General Superintendent may
evaluate requests for the leasing of Sanitary District waterway lands
and determine apolicants’ willingness to comply therewith so that when
any specific parcezli.is considered for offer for leasing, all or some
of these general «yiteria may be developed and applied as specific
restrictions in connestion with the proposed leasing of a parcel
developed to address the Waterway Strategy Resolution.

Accordingly, it 1is respectfully recquested that the General
Superintendent recommend to .tn2 Board of Commissioners that it accept
and approve the attached criteria as being adequate to provide general
guidance in addressing the impact ~f the Waterway Strategy Resolution
with respect to leasing or development of any parcel of Sanitary
District waterways land. Henceforth . with respect to each specific
leasing activity, site-specific criteria developed in conformity with
these guidelines will be established bv staff and presented to the
Board of Commissioners when approval to¢  commence statutory leasing
procedures is requested with respect to any srecific parcel.

Respectfully sulmi{iﬁd.
-~ - e
Fieeer—

Allen S. Lavin, Attormey

Recommended ;

ﬁ‘y'ﬂ /Z _ :’-i&b

Raymond R. Rimkus
General Superintendent

Approved:
Gl
1t Ao
ﬁ?éank E. Dalton iz’
"Chief Engineer

Prepared by:

e P Tl

Frederick M. Feldman
Head Assistant Attorney

ASL:FMF:sg
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It is the intent of the Sanitary District to have a well-maintained
and attractive river edge on all of the property it owns adjacent to
the inland waterway system. In order to accomplish this goal, the
Sanitary District requires a 60-foot waterway edge easement to be
included in its land leases. The lessee will be responsible for bank
gtabilization and the construction and maintenance of a landscaped
visual screen.

The Sanitary District will allow a 20 percent plus or minus variation
in the 60-foot scenic easement in order to allow for site development
criteria, existing topography, existing vegetation, and the
development of a “natural” river’s edge.

The Sanitary District will allow its river edge property to be
utilized by /the. lessee for the purpose of waterborne commerce.
However, the less2e will be responsible for the construction and
maintenance of a drclking facility compatible with the wvisual intent of
-the scenic easement:

The Sanitary District’ will not allow the permanent storage of
unsightly materials and/or debris within either the scenic easement or
the docking area. In addit’on, the unscreened storage of material
will not be allowed anywhere witbin the lease.

It is the intent of the Sanitary Uistrict to maintain, where possible,
a “natural’ appearance to its properties by retaining existing
vegetative cover. However, the Sanitaly District recognizes that site
development will sometimes necessitate .the removal of existing
vegetative cover. In those cases, the Saznltary District will require
the lessee to reestablish vegetative cover in-the same quantities and
qualities as those removed. The reestablishad nlan materials are to
be considered as an addition to the landscaping required within the
scenic easement.

The Sanitary District, within its leasing procedures, requires that
the lessee comply with local zoning and setback requircements. In
addition, the Sanitary District will reserve the rignt .to retain
access across the leased parcel to bbtain access to the ‘water-edged
lands.
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WATERWAY STRATEGY RESOLUTICN RB4-005

(’ WHEREAS, The Metropolitan Sanitary District of Greater Chicago is
entrusted with and dedicated to the preservation of clean water; and

WHEREAS, The Metropolitan Sanitary District of Greater Chicago
recognizes that dramatic improvements in water quality will occur in
the inland waterway system upon completion of the initial phases of
the Tunnel and Resexrvoir Plan in 1985; and

WHEREAS, The Metropolitan Sanitary District of Greater Chicago is
the owner of more than 7,000 acres of property adjacent to the inland
waterway system;

NOW, THEXEFORE, BE IT RESOLVED by the Board of Commissioners of
The Metropolitan Sanitary District of Greater Chicago:

1.That hencefortii all Metropolitan Sanitary District waterway

'~ property leases will encourage public open space, recreation
and water edge accessibility in harmony with appropriately
scaled industrial, ‘commercial, and residential development
thus motivating an extunsion of the benefits of Chicago’s
magnificent lakefront throughout the inland waterway system.

2.This Resolution shall be efiective immediately upon its
passage.

DATED: February 23, 1984.
Approved as to Form & Legality:

FREDERICK M. FELDMAN
Head Assistant Attorney

ALLEN §. LAVIN
Attorney '

Approved:

NICHOLAS J. Melas
President,

Board of Commissioners of

The Metropolitan Sanitary
District of Greater Chicago

On roll call the motion was carried by the following vote:

Yeas: Mrs. Alter, Mr. Fuller, Mr. Kirie, Mrs. Peters; Messrs. Troy,
Viverito, Voss, Melas - (EIGHT)

\% Nays: None.
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CRDINANCE
WHEREAS, The Metropolitan Sanitary District of Greater Chicago is
empowered to prevent pollution of waterways within its jurisdiction;

WHEREAS, The Metropolitan Sanitary District of Greater Chicago is
charged with the duty to study, investigate, and from time to time
determine ways and means for removing from the waters within such
Sanitary District so far as practicable all pollution and to determine
methods of abating pollution that is detrimental to public health or
to animals, fish, or aquatic life or detrimental to the practicable
use of rne waters for the purposes of recreation, industry, or
agriculture;

WHEREAS,” ‘n recent years, the introduction of debris into
waterways under th~ jurisdiction of The Metropelitan Sanitary District
of Greater Chicago’ from privately-owned lands adjacent to such
waterways has been czxperienced with increasing frequency;

NOW, THEREFORE, BE’ IT -ORDAINED, by the Board of Commissioners of
The Metropolitan Sanitary District of Greater Chicago:

PRTICLE T

Section 1) That all persons, wliether legal or natural, who own
land adjacent to waterways under the jurisdiction of The Metropolitan
Sanitary District of Greater Chicago  shall maintain his property in
such a way as to prevent any debris, garbage, wastes, or other wastes
as defined in Ch. 42, Ill. Rev. Stat., Sac. 326bb (1), from entering
waterways under the jurisdiction of The Metropslitan Sanitary District
of Greater Chicago. '

Section 2) Failure of landowners for proparty adjacent to
waterways under the jurisdiction of The Metropolitar Sanitary District
of Greater Chicago to use, operate, or maintain their proverty as set
forth in Section 1 herein shall be deemed a wvioledtion of this
Ordinance.

Section 3) When, in the opinion of the General Superinterdent of
The Metrcpolitan Sanitary District of Greater Chicagoe, the landowner
of property has acted contrary to the terms of this Ordinance, the
General Superintendent shall, by conference, conciliation, or
persuasion, endeavor to the fullest extent possible to eliminate or
remedy such violation.

If those efforts have been unsuccessful, the General
Superintendent may order any person who causes or allows actions
contrary to this Ordinance to show cause before the 3Board of
Commissioners of the Sanitary District why such actions should not be
discontinued. A notice shall be served on the offending party
specifying the time and place of a hearing to be held by the Board of
Commissioners regarding the vioclation and directing the offending
party to show cause before the Board why an order should not be made
directing the discontinuance of such actions. The notice of the
hearing shall be served personally or by Registered or Certified Mail
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at least ten (10) days before the hearing; service may be had on any
agent or officer of a corporation or municipality.

Thé Board of Commissicners may, itself, coenduct the hearing and
take the evidence or may designate any of its members or any officer
or employese of the District:

{a} to issue in the name of the Board notices of hearings
requesting the attendance and testimony of witnesses
and the production of evidence relevant to any matter
involved in any such hearings;

(b} o take the evidence; and

{c) to transmit a report of the evidence and hearing,
including  transcripts and other evidence, together
with recommendations to the Board of Commissioners for
action *lereon.

At any public hearirg, testimony taken before the Board or any
person designated by 'it, must be wunder oath and recorded
stenographically. The trausrript so recorded will be made available
to any member of the public »» -any party to the hearing upon payment
of the usual charges therefor.

After the Board has reviewed tae evidence, it may issue an order
to the party responsible for the action directing that within a

specific time period the discharge bec 3discontinued unless adequate-

facilities or devices shall have been ins:alled or existing adequate
facilities or devices are properly operatad to prevent actions
contrary to the terms of this Ordinance and anv other such orders as
the Board may deem necessary.

ARTICLE IT

Court Proceedings

Section 1) Violation of Order to be Considered Nuisanc:.

A violation of an Order of the Board of Commissioners -sanll be
considered a nuisance. If any person maintains or operates his
property so as to be in violation of the Order of the Board of
Commissioners, the Sanitary District, acting through the General
Superintendent, may commence as action or proceedings in the Circuit
Court in and for the county in which the Sanitary District is located
or operates facilities for the purpose of having the violation stopped
either by mandamus or injunction.

Section 2) Penalties.

Whoever fails to comply with any provisions of this Ordinance or with
an Order of the Board of Commissioners issued in pursuance of this
Ordinance shall be fined not less than $100.00 nor more than $1,000.00
for each offense. Bach day's continuance of such failure is a
separate offense. The penalties so imposed, plus reasonable
attorneys’ fees, court costs, and other expenses of litigation, are
recoverable by the Sanitary District upon its suit, as debts are
recoverable at law.
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Section 3) Injunctive Relief.

In addition to the penalties provided in the foregoing Section,
whenever a person viclates any provision of this Ordinance or fails to
comply with any Order of the Board of Commissioners, the Sanitary
. District, acting through the General Superintendent, may apply to the

Circuit Court of Cook County for the issuance of an injunction

restraining the person violating the Ordinance or failing to comply
with the Board Order.

ARTICLE IIT

Savings Clause ’

If the zrrvisions of any paragraph, section, or article of this
Ordinance are declared unconstitutional or invalid by the final

decision of any covsrn of competent jurisdiction, the provisions of the

remaining paragraphs, sections, or articles shall continue in full
force and effect.

ARTICLE IV

Eifzccive Date

This comprehensive Amendment (shull take effect immediately upon
passage by the Board of Commissioners’

DATED: THIS 7™ DAY OF FEBRUARY, 1983,

Respectfully submitted,

RICHARD J. TROY, Vice Fresident

Approved as to Form and Legality:

Principal Assistant Attorney

Lt 7

Attorney

Approved:

NICHOLAS 'J. MELAS, President, Member
of the Commissioners of The Metropolitan
Sanitary District of Greater Chicago
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Long Term Remediation Plan

MWRD Lease Renewal
4TT - Lemont Terminal
Lemont, I1linois

PREPARED BY: KPRG and Associates, Inc.
414 Plaza Drive, Suite 106
Westmont, Illinois 60559
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1.0 INTRODUCTION

1.1 General Site and Project Background

The IMTT Lemont (IMTT) terminal is located at 13589 Main Street in Lemont,
Illinois. The terminal consists of a collection of parcels totaling 214 acres of which
148 acres are used as an aboveground bulk liquid storage complex. The remaining
66 acres are undeveloped. The terminal leases a portion of the facility’s real estate
from the Metropolitan Water Reclamation District of Greater Chicago (MWRD).

IMTT purchased the terminal and its infrastructure from Powell Duffryn Tank
Termizals; Inc. in August 1997. As a component of IMTT’s purchase of Powell
Duffiyn, ih& remaining duration of the MWRD lease was assumed by IMTT.
Within the 148 acre terminal, 31.00 areas are leased from the MWRD. Figure 1
presents a regioss! site location map and Figure 2 identifies the MWRD lease
property within the TviTT terminal.

IMTT leases bulk liquici storage tanks to a variety of independent companies
requiring terminal storage aud relfated services. IMTT does not generally own the
materials stored in the tanks.

Since purchase of the terminal, IMIT 'has implemented numerous operational
upgrades and initiated a company-wide compliance-auditing program to identify
potential areas of concern relative to envircarzental issues. As part of that process,
potential impacts to soil and groundwater beéncath the site were identified. As a
result, IMTT contacted the Illinois Environmenia’ Protection Agency (IEPA) and
opened a dialogue to voluntarily self-report site coaditions. IMTT applied for
enrollment into the IEPA’s Site Remediation Prograri (SRP) to address the
potential soil and groundwater impacts associated with pat urd existing conditions
at the terminal. The site was accepted into the SRP on Novembi-§; 2000.

KPRG and Associates, Inc. (KPRG) completed a comprehensive  site-wide
characterization of the property. Site investigation work included the caitiction of
over 150 soil samples across the site, the installation of 67 groundwater mor.itoring
wells, surface water sampling, sediment sampling, geophysical logging oi selact
boreholes, a water use survey, select private well sampling and the development of
a three-dimensional numeric groundwater model. The data and information were
used to perform an endangerment assessment, a preliminary Tiered Approach to
Corrective Action Objectives (TACO) evaluation, and the establishment of interim
remedial objectives (ROs). The results are summarized in a Comprehensive Site
Investigation Report/Interim Remedial Objectives Report (CSIR/IROR) dated
December 29, 2004 which was submitted to IEPA for review.

The site was divided into six Recognized Environmental Condition (REC) areas
relative to potential soil impacts generally based on the operational history of the
property to assist in the data analysis. Figure 3 depicts the REC areas within the

KPRG and Associates, Inc. : Page 1
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IMTT terminal. A seventh REC area deals with site-wide groundwater impact
issues. Specifically, the REC areas were defined as:

e REC Area 1: MWRD Lease Property

¢ REC Area 2: 200-Series Tank Farm

e REC Area 3: 400-Series Tank Farm

¢ REC Area 4: Highline

s REC Area 5: Bodie Hoover Operational Impacts
o~ REC Area 6: 500-Series Tank Farm

REC Area 7. Site Wide Groundwater Impacts

This document prirsasily addresses REC area 1 which is the MWRD lease
property. The site as a‘whole will be referred to as the IMTT terminal. (pick up
consistency) An endangeimert assessment was then developed through a detailed
data summary and a preiminary TACO assessment by REC area. If site
investigation data from an incividval REC area indicated that both Tier 1 and
Subpart C criteria were met, no, further investigation, evaluation or potential
remediation for the area was proposed. If Tier 1 criteria were not met for a specific
compound within an individual REC area, ut Subpart C requirements were met,
then a preliminary Tier 2 evaluation was perfozmed to assist in establishing interim
ROs. If it was determined that Subpart C criteria were not met within a specific
REC area, then eliminating the Subpart C exceedaucs was identified as an interim
RO. Each interim RO needs to be addressed prior to coupleting subsequent final
TACO evaluations and establishment of final ROs for w2 site,

For REC area 1, a different set of remedial objectives were us<-than for the other
REC areas due to existing MWRD policy. The MWRD aadmiiistrative policy
requires a more stringent Tier I Residential cleanup objective to deicrmine the
extent of soil impacts requiring remediation. This Long Term Remediation Plan
(LTRP) focuses on those identified soil impacts within REC area 1. Since.the area
has existing regional groundwater impacts and the use of the surficial ajuifers
(unconsolidated and Silurian aquifers) is prohibited, the Tier I Groundwater
Objectives will be addressed on a site-wide basis and outside of this plan.

Based on the data and interpretive summary provided above, the following
conclusions were made:

e Soils beneath the IMTT site including property leased from the
MWRD have been impacted by past site operational practices. Limited
areas of surficial soil impacts may also exist that are associated with
specific, reported spill events since IMTTs purchase of the terminal.

KPRG and Associates, Inc. Page 2
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Groundwater beneath the terminal including property leased from the
MWRD has been impacted by both on-site historic operations and off-
site regional impacts. It is technically impracticable to remediate
groundwater to residential drinking water standards.

The nature and extent of soil and groundwater impacts have been
adequately defined both horizontally and vertically beneath the
terminal including property leased from the MWRD.

A three-dimensional numeric groundwater model was developed and
used to simulate the groundwater flow system. This model represents a
numeric simulation of the relationship between both surface water and
moundwater flow systems. The model was calibrated against regional
aind site-specific data and observations. The data confirmed that the
mod+-accurately depicts the flow and validates our understanding of
the hydranlic movement, physical conditions and hydrogeological
patterns.

Some soil impuects have been found to exceed Tier 1 industrial
ingestion and inhalstion standards beneath the terminal. These
exceedances can be¢ addressed by implementing appropriate
institutional controls on LT property. Soil impacts on the MWRD's
lease property will be addres:er. if the exceedances are above the Tier ]
residential criteria.

Some soil impacts have been fovrd to exceed the Tier 1 Soil
Component of the Groundwater Ingestior; Exposure Route (SCGIER)
beneath the terminal including property lczsed from the MWRD.
However, subsequent Tier 2 modeling has showr trat some of the soil
concentrations do not exceed site-specific SCGiERs. This exposure
route was eliminated from further consideration in th: REC areas in
which it was evaluated. However, the soil exceedances upon the
MWRD's property that exceed the Tier I residential cntéria.may
require remediation.

Some soil REC areas were found to have soil impacts above both
default and site-specific calculated Csy: values for various compounds
in areas outside the property leased from the MWRD. For such cases,

' the site-specific Co values became the interim ROs to be achieved
prior to initiating the final risk-based TACO closure assessment for the
site. Specifically, the site-specific Cy values were identified in
localized areas within REC areas 2, 3 and 4. The remedial activities
within these areas are outside of the scope of work described within
this LTRP.

KPRG and Associates, Inc. Pagel
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o Free phase dense non-aqueous phase liquid (DNAPL) has been
identified at two locations outside of REC area 1 and up gradient of
the MWRD property. The DNAPL has been identified as
tetrachloroethene (ak.a., perchloroethene or PCE). Recovery of the
product, to the extent practicable, is being performed to allow for final
risk-based TACO closure assessment for the IMTT property. This
removal has been identified as an interim RO under the SRP.

s There are no off-site, down-gradient groundwater use receptors (i.e.,
potable water wells). The Chicago Sanitary and Ship Canal (CSSC) is
the surface water receptor of on-site groundwater. The estimated mass
flux of contaminant based on a preliminary Tier 3 evaluation indicates
that, even without the removal of the identified DNAPL, none of the
raa¥imum on-site groundwater concentrations (dissolved phase)
excead their respective Tier 3 ROs calculated using the Preliminary
Effluen: I.imitations (PELs) methodology. Hence, on-site dissolved
phase grozndwater concentrations do not cause exceedances of surface
water quality standards. These calculations and conclusions have been
reviewed and accepted by the JEPA

o Sediment within the T & M Canal does not show impact by site
operations.

The CSIR/IROR report which includes the evde site and property leased from the
MWRD has been reviewed by the IEPA 2ud was approved by a series of
correspondences letters dated QOctober 4, 2005, Ne~cmber 16, 2005 and March 22,
2006. In addition, relative to subsequent Interim Romedial Action Plan (IRAP)
preparation, it was decided to submit a series of inaivicual, focused IRAPs for
specific REC areas and issues.

If IMTT is successful in obtaining a renewal of its lease, this LTRP has been
prepared to address residual impacts over the course of the 39-yeir term of the
lease. The proposed remediation approaches in this plan are based upra current
technologies, regulations and site conditions. This plan may be modified in the
future based upon changes in the regulations, site conditions, or improvemea’s n
technologies.

1.2 Objective of Long Term Remediation Plan (LTRP)

REC area ! is defined as the MWRD leased property and is a 31.00 acre tract of
land that is north of the abandoned I & M canal and also consists of an
undeveloped wooded parcel northeast of the main terminal. The IMTT terminal is
partially paved with an asphalt surfaced access road and has a loading rack, a barge
dock and an off-loading system which includes an aboveground pipeline system to
and from the tank farm along with mooring columns. The comprehensive site
investigation identified some soil impacts on this portion of the site which were

KPRG and Associates, Inc. Page 4
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above Tier 1 residential criteria. The objective of this LTRP is to providle MWRD
with a proposed remediation plan that IMTT is prepared to implement to fulfill its
lease requirements if IMTT is successful in obtaining a lease renewal. This plan
may be modified in the future based upon changes in regulations, site conditions,
or improvements in technologies. The overall objective of this LTRP is to
remediate the leased property to Tier I residential objectives. The remedial
component of this plan will be implemented over the course of the 39-year lease to
address known environmental impacts. The procedures to vacate the property will
be jmplemented to provide for an orderly exit, if necessary and only if IMTT or its
gauerssor is not successful with the renewal of its lease.

1.3 Long 7#an Remediation Plan Qrganization

Section 2.0 provides a discussion and summary of the environmental impacts to the
sub-soils beneath thz-MWRD lease property. Section 3.0 will describe the long
term remediation plait and presents a plan to vacate the property. The anticipated
implementation schedule (s provided in Section 4.0. '

KPRG and Associates, Inc. Page 5
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2.0  Discussion of Environmental Impacts on MWRD Property
2.1 Overview of REC Area |: MWRD L ease Property

KPRG has identified four individual issues of concern/impact associated with this
REC area. Each issue is discussed separately below for purposes of presentation.
These issues were the focus of subsequent site investigation activities to evaluate
the potential impacts. A map of REC area | and the associated areas of interest are
depicted on Figure 4. (Remediation of these impacts, as applicable, is discussed in
swotion 3.0).

2.1.1 Former Aquarobic Seep

An. aquarobic seep was formerly identified east of Tank No. 8
zseociated with the primary samitary wastewater (reatment
cell/aipester system. Concern was raised over potential product
bandurg in the area and whether product may have passed through
the treatn.ent cell and may subsequently have discharged.

2.1.2 Historical Caustic Soda Spill Impact

In late 1998, a releass or caustic soda occurred on the northeast
comer of Parcel 2, in the vicinity of Tank Nos. 17 and 40. The
spill was contained in a diwls.«hich drains the area to the south,
IMTT implemented remedial aranns by applying citric acid to
buffer the spilled materials and rex.der them pH neutral.

2.1.3 Former Sample Storage Area Soil fmpac*s

Although no chlorinated solvents have ever been managed in this
area by IMTT, historical information suggests tha. quality control
samples of liquid product were temporarily stored it th's area by
the previous owners. The previous property owner collericd two
soil samples from within the diked area of the tank farm in 1996.
Their sampling results identified the presence of (ow
concentrations of chlorinated hydrocarbons and as a result of this
information, KPRG has identified this as a separate area of concern
within REC area 1.

2.1.4 MWRD Elevated Benzene Concentration .

The assessment and characterization work conducted within the
diked area identified the presence of residual concentrations of
benzene. This occurrence was isolated to an area adjacent to Tank

No. 44 (KPRMWRD-SB-16). The source of the benzene was
unknown; however, it may be attributed to either a small, non-

. KPRG and Associates, Inc. Page 6
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reportable spill of gasoline by a maintenance contractor or possibly
due to an older spill of spent caustic soda by the previous
occupants. Historical information indicates that no benzene
containing products were stored in this area of the terminal. This
benzene occurrence was delineated by KPRG 'as part of the
comprehensive site investigation and determined to be an isolated
occurrence.

2.2 Analytical Results of REC Area | Soil Investigations and Initial Tier |
{_omparison

Soil sanirles were collected from across REC areal 1 and analyzed for volatile
organic -<rpounds (VOCs), semi-volatile orgamic compounds (SVOCs),
polychlorinated hiphenyls (PCBs), pH, and metals. Analytical results for each set
of parameters’ ure summarized separately below. Figure 5 illustrates the
boring/sample locations. For purposes of this LTRP, Tier 1 refers to the Tier 1
residential criteria.

2.2.1 Volatile Orgaric Compounds

REC Area 1: VOC Asscssment Results

Soil borings used to characterize VOCs in REC area 1 include:
KPR/MWRD-SB-12 threuge KPRMWRD-SB-14, MWRD-SB-D-
1 through MWRD-SB-D-13, *{WRD-SB-D-21, and MWRD-SB-
D-25 through MWRD-SB-D-28 (Zigure 5). Of those locations, the
following borings contained VOCzabove the respective Tier 1 Soil
Remediation  Objectives  (SRCs): '~ KPR/MWRD-SB-16,
KPR/MWRD-SB-17, KPR/MWRD-SB-1%, KPR'MWRD-SB-19,
KPR/ MWRD-SB-25, KPR/MWRD-SB-26. KPR/MWRD-SB-27,
KPR/MWRD-SB-28, MWRD-SB-D-3, MWRI)-S8-D-5, MWRD-
SB-D-11, MWRD-SB-D-12, MWRD-SB-D-17, I4'WRD-SB-D-21,
and MWRD-SB-D-22. The following primary V(/Cs exceeded
their respective SROs in REC area 1: benzene, <aibazole,
chlorobenzene, ethylbenzene, Methylene chloride (MU, TCE,
trichloroethene (TCE), and vinyl chloride (VC). These resuic we
shown in Table 1.

The areal extent of Tier 1 exceedances for the ingestion/inhalation
exposure routes and the SCGIER are shown on Figure 6. Figure 6
shows Tier 1 exceedances in the vicinity of Tanks 4 through 8, in
‘the vicinity of Tanks 17, 34, 40, 44, 48, and 49, and four
exceedances east of the tank farm and north of the upper pond.
There are sample points to the north, west, and east, which show
no exceedances. The upper/lower ponds and the 200-Series Tank
Farm (REC area 2) are located to the south and are outside of any
remedial consideration contemplated within this LTRP since they

KPRG and Associates, Inc. Page 7
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are not part of the MWRD lease property. Based on this analysis,
the extent of impacts has been defined.

2.22 REC Area 1: SVOCs Assessment Results

Soil borings used to characterize SVOCs in REC area 1 include
KPR/MWRD-SB-12 through KPR/MWRD-SB-28, MWRD-SB-D-
] through MWRD-SB-D-18, MWRD-SB-D-20 through MWRD-
SB-D-24, and MWRD-SB-D-27. The borings that contained
SVOCs above the respective Tier 1 SROs are KPRMWRD-SB-
16, KPRMWRD-SB-20, KPR/MWRD-SB-21, MWRD-SB-2,
MWRD-SB-D-5, MWRD-SB-D-16, and MWRD-SB-D-18. The
SVQCs that exceed their respective SROs are benzo(a)anthracene
(3(3)A), benzo(a)pyrene, benzo(b) fluoranthene,
benzao(k)fluoranthene,  dibenzo(a,h)anthracene,  indeno(1,2,3-
cd)pytrae, and naphthalene. These results are shown in Table 2

The areal extent of SVOC impacts falls within the footprint
provided on Fizur: £

2.2.3 REC Area 1: PCB, Mciz!s and pH Assessment Results
2.2.3.1 PCB Assessment Resuits

Soils borings used to charactenze api-screen for PCBs included
locations KPRAMWRD-SB-12 through ¥.PR/MWRD-SB-27. No
PCBs were detected in any of these saiapes. Based upon these
results and given that the site had no history ¢+ PCB handling; no
further analysis for PCBs was conducted.

2.2.3.2 Metal Assessment Results

As approved within the Site Investigation work plans for fae site
investigation, based on historical site knowledge metals wer¢ not
identified as primary site COCs. However, a total of nine soil
samples (KPR/MWRD-SB-25 through KPR/MWRD-SB-28 with
multiple sample depths) were collected and analyzed for metals.
The results of the metals analysis indicated soil concentrations
below the Class I SCGIER.

KPRG and Associates, Inc. Page8
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2.2.3.3 pH Assessment Results

Due to surficial staining and minor deminimus spillage within the
eastern most dike containment area, where caustic soda is stored,
KPRG investigated the area by collecting sediment samples
KPR/MWRD-SED-22 through 24, which yielded respective pH
values of 8.8, 11.8, and 12.0 S.U. Per 35 IAC Section 742.305(d),
the results of this analysis do not indicate any on-site pH values
outside the subpart C criteria. Concurrent surface water samples
yielded pH values of 9.78, 10.02, and 10.46. Although these pH
values are not above the subpart C criteria, they are considered to
be at a level that may present a safety concem for direct contact.

2.3 Tier 1 TACO Evaluation — REC Area 1: MWRD Lease Property

At the outset of KPRG’s investigations of the MWRD property, KPRG was made
aware of three areas oi concern within this REC area: an area formerly containing
an aquarobic seep, a 1978 vaustic soda spill, and an area formerly containing
sample storage (See Section 2.}). KPRG’s initial investigations focused on these
areas. Subsequently, analytical resvlts led KPRG to delineate VOC and SVOC
concentrations across the MWRD a ca.

The first area, the aquarobic seep locaicd east of Tank No. 8, was associated with
the primary wastewater treatment cell/digester system. In 2003, KPRG investigated
this area by collecting concurrent sediment zac surface water sampies from the
adjacent drainage ditch, samples KPRMWRD-E£E7)-29 and KPR/MWRD-SW-29,
for VOC analysis. The samples did not contain any rci=ctable concentrations of
VOCs. Based on the analytical results, the former aquarobi< seep has not adversely
impacted current environmental conditions at the site.

The second area, 1998 caustic soda spill, was in the vicinity o Tuak Nos. 17 and
40, and it was contained within the dike system. According to CATT documents
provided to KPRG, on December 18, 1998 IMTT spread granulated citric azid over
affected areas to address the spill by neutralization of the caustic soda zuterial.
Prior to the citric-acid application, baseline soil pH samples around Tank 0. 40
were from 12 to 14 standard units (S.U.). These values decreased to a pH 0f 10
S.U. by December 19, 1998. IMTT performed ten subsequent pH sampling events
from April 6 to August 17, 1999. The August 17 measurements indicated pH
values of 8 or 9 S.U. at all 23 sampling locations. By February 17, 2000 all sample
locations contained a pH value of less than 8.0 S.U (see Appendix H of the
CSIR/IROR on file with the MWRD). Therefore, this demonstrated the successful
completion of remedial activities associated with this release.

KPRG 2003 assessment of pH values within the caustic soda storage area indicated
levels above 9.0 in several soil samples. Although these pH values are not
attributable to the 1998 release and not above the subpart C criteria, they are

KPRG and Associates, Inc. Page 9
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considered to be at a level that may present a safety concem for direct contact at
residential levels. Therefore, a minor amount of pH adjustment will be required to
lower the pH value to below 9.0 S.U. Since, the samples were collected over three
years ago it is likely that these values have diminished to acceptable levels. KPRG
will obtain supplemental samples to assess current pH conditions. If the resulting
values are above 9.00 8.U.; pH adjustment will be required

The third area, former sample storage location, is where product samples were
stored by the previous facility owner within the bermed area of Tank Nos. 17, 34,

35,09, 41, 44, 48, and 49. Soil borings KPR/MWRD-5B-15 through
KPR/ MWRD-SB-21 were advanced by KPRG in 2003 within the bermed area at
locatiozs See Figure 5). This sampling yielded a total of 14 soil samples (two per
boring) fiow the area and these were analyzed for VOCs. The results of this
investigation z¢vialed residential exceedences of benzene, ethylbenzene, MC, and
naphthalene in KPR/MWRD-SB-16, MC in KPR'MWRD-5B-17, KPRMWRD-
SB-18, and KPR/MY/RD-SB-19 and 1,4-dichlorobenzene in KPR/MWRD-SB-17.
This LTRP addresses *uese exceedances as part of the overall property remedial
strategy.

KPRG and Associates, Inc. : Page 10
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3.0 LTRP IMPLEMENTATION PLAN
The implementation of the proposed LTRP will consist of the following tasks:
Task 1 —Characterization/Treatment Area Refinements/Remedial Action
Further decommissioning of the facility will occur following the end of the Long
Term Lease if IMTT or its successors are not the successful bidder of another lease
term. Tasks 2 and 3 are provided for this scenario. Task 4 will parallel the long
tesm remedial effort and will be prepared upon the completion of the remedial
actiea.
Task 2 - Coniracting and Mobilization
Task 3 — Equipment Dismantlement and Structural Demolition
Task 4 — Remedial Acoon Completion Report
Each task is discussed separa‘cl’ below.

3.1 Task 1 — Data Refinements/Tr/;:atability Assessments/Remedial Action Plan

This task will be conducted as a part of T T’s on-going site wide environmental
remediation program. It is IMTT’s intent t¢ m2thodically work through the issues
at this terminal and seek to obtain a no further remediation (NFR) letter from the
IEPA’s SRP. The benefit of working this remediation over the duration of the lease
term is that it will allow for the most cost effective remedial strategy to be
implemented.

This task will include additional soil delineation i:-areas expressing
concentrations in excess of Tier I residential criteria. The iusnt of this will
be to refine the existing contaminant delineation and to obtaiu samples to
perform bench and possibly pilot scale evaluations of a seiect scoup -of
remedial technologies. These may include, but not limited te, in-situ
chemical treatments and biological applications. The bench and/o: pilat
scale evaluations would be used to determine the applicability of zoil
vapor extraction technology or bio-flushing technology. In addition,
chemical treatments, such as oxidation, appear to be suitable for
contaminant reductions as well as the application of hybrid bacteria for
bio-remediation. To determine if these techmologies are suitable,
laboratory studies or assays will be used to determine the appropriate
treatment technology. Using this information, remediation design
parameters can be identified and a feasibility analysis will be performed as
part of the remedial options evaluation. This information will then be used
to develop a Remedial Action Plan.

KPRG and Associates, Inc. Page 11
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As noted in section 2.3, minor pH adjustments maybe required to lower
the soil pH to less than 9.0 near Tanks areas 17 and 40 due to a caustic
soda release Therefore, as a component of the above outline remediation
program, KPRG will perform a focused assessment to measure current pH
conditions within the eastern most diked area. This assessment will
determine if remediation is warranted. If a pH value is measured to be
above 9.0 S.U.,, ascorbic acid (vitamin C) applications will be applied to
lower the pH of the soil and/or sediments within the drainage channel to
less than 9.0 S.U. This type of remediation is relatively simple and entails
the application of a granular ascorbic acid directly to the soils and
sediments. Once this application is completed, confirmation samples will
ke collected to demonstrate the adequacy of the remediation and to
detzimine if additional ascorbic acid applications are required.

As noted above, the dsta refinements and treatability assessment will be presented
within a RAP for MWKD and SRP approvals. It is likely that these plans will be
presented in a series of focused interim remediation plans that are area and/or
impact specific. Once approvec, the remediation will be implemented to meet the
Tier 1 residential objectives an r.ocumented in a completion report. A review of
this monitoring data and remediil progress will be conducted periodically to
determine if the remedial technolojy 13 achieving the desired result. If not,
alternative strategies will be evaluated ard 7. more effective option proposed. This
remedial effort may require the duration of tae‘iease to achieve.

32 Task 2 — Contracting and Mobilization

This task will include the collection of bids from qualified curtractors to dismantle
and relocate IMTT assets, This may include, but may nci Le limited to the
following:

¢ Discussions with existing customers to determine the proper disprasition of
the products stored on the leased property,

¢ Identification of location(s) off the lease property to relocate equipmen:.

e Establishment and construction of infrastructure at new location(s),

¢+ Contracting of mechanical services for the removal of IMTT assets from
the lease property, and

e Liquidation of expendable assets that are not financially feasibly to
relocate.

-3.3 Task 3 — Equipment Dismantlement

The equipment dismantlement will imitially require the removal and/or transfer of
remaining products from within the tanks. Other infrastructure includes a fire

KPRG and Associates, Inc. Page 12
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protection pump house, three truck scales, a dock and barge off-loading equipment,
product transfer racks, aboveground fuel tanks and sanitary treatment system.

331

332

333

334

Tank and Line Dismantlement

All tank interiors and associated product transfer lines will be
cleaned by a qualified and trained environmental contractor. The
resulting wastes will be removed from the premises and properly
managed. The cleaned tanks, lines and equipment will either be
dismantled for relocation or demolished for recycled steel value.
The resulting tank pads will be excavated and sent off-site for
recycling.

Fice Protection Pump House

The fire protection pump house services the entire terminal and is a
critical component of this facility’s operation. The pump house
building Louses an auxiliary pump engine and a system of control
valves that regulate water distribution throughout the plant. This is
the source of fire protection to the facility. An adjacent storage
tank (Tank No. 2} is the bulk source water for the fire protection
system. Since IMTT cin not operate without this system in place, a
new system will have 1o/0¢ constructed and rendered operational
prior to this system being dismantled.

This task will include removal/relocation of all interior fire
protection equipment.

Administrative Building

The administrative building is a single story block: building that
houses the administrative offices for the terminai opciations and
facility maintenance and engineering. In addition, theez truck
scales are operated from within this building and are locatzo along,
the west side of the building. These facilities are important to the
IMTT operations and will need to be re-established on ancthir
portion of the IMTT property. '

The relocation of assets from this building will include the removal
of the scales and the backfilling of the vaults that are located
beneath the scales with clean off-site fill.

Dock and Barge Equipment

The dock area coﬁtains the moorings for barges, product transfer
equipment and lines, a small field office/dock station, safety gear,
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spill response booms and deployment related equipment. The
equipment associated with the dock will be removed from the

property.
3.3.5 Product Transfer Racks

The product transfer racks associated with the two tank farm areas
on the MWRD property will be cleaned by a qualified
environmental contractor, dismantled and relocated to another
portion of the IMTT property or sold. The pumps and lines
associated with these systems will be purged, cleaned and
dismantled for either relocation or recycled for salvage value.

3.5.6 ~Above Ground Fuel Tanks

Two-zhove ground fuel tanks are owned and maintained by IMTT
for ti¢iz on-site fleet of vehicles. The contents of these tanks will
be utilized and not refilled. The resulting empty tanks will then be
relocated 1w another part of IMTT’s property for future use. No
other regulatory requirements apply to the tank systems as they
will be rematining v/ithin the facility.

3.3.7 Sanitary Treatment Sysieua

The sanitary wastewater originates from within the administrative
building and is treated by an aquarnbic digestion system located
west of the building. The treated wastcwaters are discharged into
the lower pond and are included as a-ce:nponent of the NPDES
permitted outfall. The sewer line will be fluslied with tap water and
sealed at both ends using hydraulic cement. “the system will be
evacuated of any remaining solids by an Illinoic 'icensed septic
contractor. The remaining equipment will be disisantled for
salvage value. Any component not suitable for savage will be
disposed of at an approved landfill.

3.4 Task 4 - Remedial Action Completion Report

Upon successful completion of soil treatment/remediation, a Remedial Action
Completion Report will be provided to MWRD for review and concurrence with
completion of remedial activities. The report will also then be submitted to the
IEPA’s SRP using a DMR-2 form as part of fulfillment of program requirements.
The repost will document the implementation of the remedial action along with the
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verification sampling results. The content of the report will include, but not be
limited to:

s Background

¢ Objective of the Remedial Action

¢ Documentation of RAP Implementation (including any changes associated
with site conditions that may have been implemented in the field),
permitting compliance monitoring and process documentation.

»  Results of Verification Sampling.

Supprrting figures and analytical documentation will also be included.

40 IMPLEMENTAITON SCHEDULE

Assuming that IMTT is the suscessful lease holder and this plan will be implemented, it
is anticipated that IMTT wiit be-iritiating remedial activities on the MWRD property in
2007/2008. Depending upon the resnlts of the remedial design activities, the duration of
remedial actions may require the £l term of the lease to complete. However, it is
IMTT’s intent to obtain an NFR in advzce of the expiration of this lease. The remedial
action plan will be developed, prepared and implemented within the first five years of the
long term lease. The remedial techniques ard progress will be reviewed periodically with
the MWRD during this initial five year perind. If it is determined that the remedial
program requires modification, those modification. ur-2djustment in scope or method will
be conducted in conjunction with MWRD and othe: rjulatory agencies, as necessary.
Further, the remedial scope and schedule will be furthz: refined based upon continued
definition of the subsurface characteristics and impacts. This plun maybe modified in the
future based upon changes in regulations, site conditions, or improvements in
technologies. Monitoring data and remedial progress repons wil' be prepared and
submitted to the District at a minimum of once every 5 years until s1.ch time as the NFR
is obtained or the lease ends. Should the property need to be vacated 1 the end of the
lease, assuming same or similar structures exist, as within the short term reraediation plan
noted, a total of 84 weeks will be needed to contact, mobilize and perform ise structural
dismantlement. If IMTT is the successful bidder and an additional 39-year lease f=:m is
awarded, all structures will remain and this plan can be revised as appropriate at tuc tine
of future lease renewals.
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