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This Agreement was Prepared
by and upon recording should be
returned to:

Timm & Garfinkel, LLC

770 Lake Cook Road, Suite 150
Deerfield, IL 60015

AttentiGin: Glenn Garfinkel

SUBORDINATION., NON-Di€3 TRBANCE AND ATTORNMENT AGREEMENT

THIS AGREEMENT (“Agreemen_”), made as of the.? 244 day of (% ,
2011, between FOG 225 LOAN, LLC, an iinois limited liability company, faving an

office at 6040 Winterthur Drive, Atlanta, GA 35328 (hereinafter called “Mortgagee™) and
WAL-MART STORES, INC., a Delaware corporaticn, having an office at 2001 S. E. 10°
Street, Bentonville, AR 72716-0550 (hereinafter called ““Tenant™).

WHEREAS, Mortgagee is the holder of a mortgage (Hereinafter called the
“Mortgage™) covering a parcel of land owned by Fog 225, LLC, an Illinois limited
liability company (hereinafter called “Landlord”) legally described or-Exhibit “A”
annexed hereto and made a part hereof, together with the improvements erevied thereon
(said parcel of land and improvements thereon being hereinafter called the *Piernises”);
and

WHEREAS, by a certain lease heretofore entered into between Landlord and
Tenant dated as of [?Z‘k 27 . 2011 (hereinafter called the “Lease”), Landlord leased
to Tenant the Premises; and

WHEREAS, a copy of the Lease has been delivered to Mortgagee, the receipt of
which is hereby acknowledged; and

WHEREAS, as an inducement to Tenant to enter into the Lease, Article 17 S
thereof provides that the Lease is conditioned upon Landlord obtaining this Agreement _(}&

from Mortgagee; P 3

WHEREAS, the parties desire to satisfy the foregoing condition and to provide S t T
for the non-disturbance of Tenant by the holder of the Mortgage; M
IH &
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NOW THEREFORE, in consideration of the premises and of the mutual
covenants and agreements herein contained, the parties hereto intending to be legally
bound hereby agree as follows:

. Mortgagee hereby consents to the Lease and the term thereof, including
the options to extend the term as set forth in the Lease, and covenants and agrees that the
exercise by Tenant of any of the rights, remedies and options therein contained shall not
constitute a default under the Mortgage.

2. Tenant covenants and agrees with Mortgagee that the Lease hereby is
made-2ad shall continue hereafter to be subject and subordinate to the lien of the
Mortgage,-and to all modifications and extensions thereof, subject, however, to the
provisiotiz 1" this Agreement.

3. Tenent certifies that the Lease is presently in full force and effect and
unmodified.

4. Mortgages sgrees that so long as the Lease shall be in full force and effect
and Tenant is not in default teyond any applicable notice and cure period:

(a)  Tenant shaliiot be named or joined as a party or otherwise in any
suit, action or proceeding for the forclosure of the Mortgage or to enforce any rights
under the Mortgage or the bond or note or oiher obligation secured thereby, except to the
extent required by applicable law;

(b)  The possession by Tenazitf the Premises and Tenant’s rights
thereto shafl not be disturbed, affected or impaircd oy, nor will the Lease or the term
thereof be terminated or otherwise affected by (i) any/smt, action or proceeding upon the
Mortgage or the bond or note or other obligation secured theceby, or for the foreclosure
of the Mortgage or the enforcement of any rights under the Muitgage, or by any judicial
sale or execution or other sale of the Premises, or any deed given.in Yieu of foreclosure, or
by the exercise of any other rights given to any holder of ih: Mortgage or other
documents as a matter of law, or (ii) any default under the Mortgage or the bond or note
or other obligation secured thereby;

(¢)  All condemnation awards and insurance proceeds paid‘¢: payable
with respect to the Premises and received by Mortgagee shall be applied and paid ‘u the
manner set forth in the Lease; and

(d)  Neither the Mortgage nor any other security instrument executed in
connection therewith shall cover or be construed as subjecting in any manner to the lien
thereof, any trade fixtures, signs or other personal property at any time furnished or
installed by or for Tenant or its subtenants or licensees on the aforementioned property
regardless of the manner or mode of attachment thereof.

5. If Mortgagee or any future holder of the Mortgage shall become the owner
of the Premises by reason of foreclosure of the Mortgage or otherwise, or if the Premises
shall be sold as a result of any action or proceeding to foreclose the Mortgage, or transfer




1203731030 Page: 3 of 9

UNOFFICIAL COPY

of ownership by deed given in lieu of foreclosure, the Lease shall continue in full force
and effect, without necessity for executing any new lease, as a direct lease between
Tenant and the then owner of the Premises, as “landlord”, upon all of the same terms,
covenants and provisions contained in the Lease, and in such event:

(a) Tenant shall be bound to such new owner under all of the terms,
covenants and provisions of the Lease for the remainder of the term thereof (including the
renewal periods, if Tenant elects or has elected to exercise its options to extend the term)
and Tenant hereby agrees to attorn to such new owner and to recognize such new owner
as “lundlord” under the Lease;

(b)  Such new owner shall be bound to Tenant under all of the terms,
covenants<nd provisions of the Lease for the remainder of the term thereof (including the
renewal periods; if Tenant elects or has elected to exercise its options to extend the term)
which such new cwrier hereby agrees to assume and perform and Tenant shall, from and
after the date such'new_owner succeeds to the interest of “landlord” under the Lease,
have the same remedie: 22ainst such new owner for the breach of any covenant contained
in the Lease that Tenant migli-have had under the Lease against Landlord if such new
owner had not succeeded to the interest of “landlord”, provided, however, that such new
owner shall not (i) be bound by azy-rent or additional rent which Tenant might have paid
for more than one (1) month in advaiire to any prior landlord (including Landlord); or (ii)
be bound by any amendment or modificaiion of the Lease made without its consent
which would (x) reduce fixed annual ren, or £v) reduce any other monetary obligation of
Tenant under the Lease;

(c)  Tenant agrees to promptly give Mortgagee a copy of any notice of
default served on Landlord in the event of a default’sy Landlord in the obligations of
Landlord under the Lease. Tenant further agrees to give tuch notice to Mortgagee's
successor-in-interest in said Mortgage, provided that prizr-to any such default of
Landlord, such successor in interest shall have given written notice to Tenant of its
acquisition of Mortgagee's interest therein, and designated the address'to which notice is
to be directed. Tenant shall not be liable in any way to Mortgagee or Mortgagee's
successor-in-interest in said Mortgage, for monetary damages or otherwiss, for the failure
to send Mortgagee a copy of such notice. Mortgagee has the right to cur< any such
default of Landlord, and for such purpose Tenant hereby grants Mortgazes such
additional period of time as may be reasonable to enable Mortgagee to remedy, or cause
to be remedied, any such default in addition to the period given to Landlord for
remedying, or causing to be remedied, any such default; provided, however, that
Mortgagee shall not be obligated to specifically perform any such cure, in which case,
Tenant shall have all of its remedies against Landlord under the Lease available. No
Landlord default under the Tease shall exist or shall be deemed to exist (i) as long as
Mortgagee, in good faith, shall have commenced to cure such default within the above
referenced time period and shall be prosecuting the same to completion with reasonable
diligence and continuity until completion, subject to force majeure, or (ii} if possession of
the Premises is required in order to cure such default, or if such default is not susceptible
of being cured by Mortgagee, as long as Mortgagee, in good faith, shall have notified
Tenant that Mortgagee intends to institute proceedings under the Mortgage, and,
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thereafter, as long as such proceedings shall have been instituted and shall be prosecuted
with reasonable diligence. In the event neither Landlord nor Mortgagee cure any breach
or default by Landlord, the time periods for the exercise of any remedies available to
Tenant under the Lease shall be deemed to have commenced on the earlier of
(i)Mortgagee’s notice to Tenant that it declines to cure such default, or (ii) the expiration
of any grace or cure period for Landlord under the Lease; and

(d)  Mortgagee shall not be subject to any offsets or deficiencies which
Tenant may be entitled to assert against the Landlord as a result of any act or omission of
Landiord occurring prior to Mortgagee’s obtaining title to the Premises, it being
understzod that nothing in this clause shall be deemed to exclude Mortgagee from
responsioility for repairs and maintenance required of the Landlord under the Lease from
and after *iie Jate Mortgagee takes title to the Premises, whether or not the need for such
repairs or mainienance accrued before or after such date; provided, however, that in no
event shall Mortzazee be responsible for consequential damages resulting from the
failure of Landlord to undertake such repairs and maintenance.

6. (@  Any noiices, demands, reports or communications required,
desired or permitted to be given nnder this Agreement (“Notices”) shall be in writing and,
any law or statute to the contrary petwithstanding, shall not be effective for any purpose
unless same shall be given by regisiered or certified mail, return receipt requested,
postage prepaid, or by any recognized overnight mail carrier, with proof of delivery slip,
(y) if to Mortgagee, at the address of Mortgagee as hereinabove set forth or at such other
address as Mortgagee may designate by Notice, or (z) if to Tenant, then in duplicate,
under separate cover, one copy to the attention 0l the Real Estate Manager — Northern
1llinois, and one copy to the attention of the Reai Gitate Law Department — Northern
Illinois, at the address of Tenant as hereinabove set-orth or at such other address as
Tenant may designate by Notice. During the period of ‘any postal strike or other
interference with the mail, personal delivery (with proof ~f delivery slip or sworn
affidavit of service) shall be substituted for registered or certified mail. No default
Notice given by Tenant under the Lease shall be effective as against Mortgagee unless a
duplicate copy thereof has been given to Mortgagee.

(6)  Any Notice hereunder shall be deemed to have beei given or
served for all purposes on the date of delivery or refusal thereof.

(c)  Notwithstanding anything herein to the contrary, neither pary may
designate any address for delivery of Notices unless same shall include a (i) street
address, (ii) building name and/or number, (iii) street designation, (iv) city, (v) state, and
(vi) zip code.

7. This Agreement shall bind and inure to the benefit of and be binding upon
and enforceable by the parties hereto and their respective successors and assigns.

8. This Agreement contains the entire agreement between the parties and
cannot be changed, modified, waived or cancelled except by an agreement in writing
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executed by the party against whom enforcement of such modification, change, waiver or

cancellation is sought.

9. This Agreement and the covenants herein contained are intended to run

with and bind all lands affected thereby.

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of

the day and year first above written.
Aftest.

FOG 225 LOAN, LLC, an Illincis limited
liability company

By: _ By:
Name:
Title:
{Corporate Seal] {Mortgagee)

Beradl

sr5talt 5&«3};()1

[Corporate Seal]

WAL-MART STORES, INC., a Delaware

corporatior

P tl I

. D\
: Bri H_’l;mr

Title: Vice Presiden. nf Real Estate
(Tenant)
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executed by the party against whom enforcement of such modification, change, waiver or
carncellation is sought.

9. This Agreement and the covenants herein contained are intended to run
with and bind all lands affected thereby.

IN WITNESS WHEREOQF, the parties hereto have duly executed this Agreement as of
the day and year first above written.

Attes: FOG 225 LOAN, LLC, an Illinois limited
liability company

By: / > '_/ By: /‘7// ’

Name:
MAtic O [4allents_
Title:
Ny~
[Corporate Seal] {Mortgagee)
Attest: WAL-MART STORES, INC., a Delaware
corpoiation
By: : By:

Name: Brian }tospe*:
Title: Vice Presidziit of Real Estate
{Corporate Seal] (Tenant)
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STATE OF )
) $8.
COUNTY OF )
On this the day of ,20 , before me, the undersigned officer, personally
appeared , who acknowledged himself to be the of ,a
corporation, and that he, as such , being authorized so to do, executed

the foregoing instrument for the purposes therein contained, by signing the name of said
corporation by himself as

IN W1TNESS WHEREQF, | hereunto set my hand and official seal.
[SEAL]

Notary Public

STATE OF ARKANSAS )
) $8.
COUNTY OF BENTON )

On this the {7} day of Y™N\agek ., 2011, before.nc, the undersigned notary, personally
appeared Brian Hooper, who acknowledged himself to be the Vice President of Real Estate of

Wal-Mart Stores, Inc., a Delaware corporation, and that he, as such Vice President of Real Estate,
being authorized so to do, executed the foregoing instrument for the prrpnses therein contained,
by signing the name of said corporation by himself as Vice President of zai Estate.

IN WITNESS WHEREOF, | hereunto set my hand and official seal.

[SEAL] W_&QAM__
Notary Public

LISA M. GARCIA
NOTARY PUBLIC-STATE OF ARKANSAS
WASHINGTON COUNTY
My Commissian Expires May 01, 2017
Commission # 12360574
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STATE OF fﬁfh’ﬁ
COUNTY OF DEAALS

On this the ‘Z'w'day f n/r\ , 20 I\ , before me, the undersigned officer, perso auX W

appeared VR, Wl(gho acknowfledged himself to be the ~Wwagpr  of GBI RS {]’, a'
%A corporation, and that he, as such O , being auttorized so to do, executed

the foregoing instrument for the purposes therein contained, by signing the name of said

corporation by himself as MP
IN¥1TNESS WHEREQF, 1 hereunto set my hand and gffieial seal.
awWiHiny, . L (/\
[SEAL] W oMo N Y, , : .
N YT .
Yon Notary Public /

\ 0 o . l’
7? ,f:‘-b'..\ﬁ GOMM’@G:' . ”’

»
'O

)
} ss.
}

STATE OF ARKANSAS )
ss.

S

COUNTY OF BENTON )

On this the day of , 2011, before iz the undersigned notary, personally
appeared Brian Hooper, who acknowledged himself to be the vice President of Real Estate of
Wal-Mart Stores, Inc., a Delaware corporation, and that he, as sach ¥ ice President of Real Estate,
being authorized so to do, executed the foregoing instrument for the rurposes therein contained,
by signing the name of said corporation by himself as Vice President ci R<al Estate.

IN WITNESS WHEREOF, 1 hereunto set my hand and official seal.

[SEAL] /
Notary Public
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EXHIBIT "A"

PROPERTY LEGAL DESCRIPTION

THE SOUTH 50 FEET OF THE WEST 15 FEET OF LOT 15 AND ALL OF LOTS 16,
17, 18, 19, AND 20 IN BLOCK 18 IN NEWBERRY’S ADDITION TO CHICAGO IN
SECTION 9, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIFAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PROPERTY ADDRKESS: 225 W. CHICAGO AVENUE, CHICAGO, ILLINOIS

PINS: 17-09-202-001-0000
17-09-202-002-0000
17-09-202-003-0000




