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SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBORDINAT'ON, NON:DISTURBANCE AND ATTORNMENT AGREEMENT (the “Agreement” is
made and entered into as of fiis_ 31T dayof S anuaChy. 2011by and among RBS Citizens, N.A.

dfb/a Charter One, a national bankinig-as<ociation ("Mortgagee"), Starbucks Corporation, a Washington corporation
("Tenant") and OS Lemont Development Company, LLC, an Iliinois limited liability company ("Landlord").

RECITA'LS WIDELITY NATIONALTITRE
A Mortgagee is the holder of a certain note (tic "Note"} and mortgagee under a morigage dated
Maw 24 201\ ({the "Mortgage"), in which Landlord is named as the mortgagor, which Mortgage was

recordedon __ faby L%, oW , in the Official Records i / _CO8I_ County, State of

TWinois  asDocumentNo._ L 11WG1Q 640 . The-Mortgage covers a leasehold interest

in certain real property together with all appurtenances thereto and improveinents therecn (the "Property") all as
more particularfy described in Exhibit A attached hereto and made a part hereof anid which property is commonly
known as Lemont Village Square, in the City of Lemont, County of Cook, State of liiois.

B. Landlord is the owner in fee simple of the Property and is the current obtigor imder the Note.

C. By Lease dated April 4, 2006, Landlord leased to Tenant those certain premises/{the. ‘Premises”)

which constitutes or forms a portion of the Property covered by the Mortgage and commonly known & Lemont
Village Square, all as more particularly described in said lease. Other documents affecting or amending the
lease include the following: Letter confirming Lease dates dated Juhe 6, 2007. The lease, as amended by

the foregoing documents, shall be referred to herein as the "Lease”,

D. The Lease is or may become (subject to this Agreement) subordinate in priority to the lien of the
Mortgage.
E Tenant wishes to obtain from Mortgagee certain assurances that Tenant's possession of the

Premises will not (subject to this Agreement) be disturbed by reason of the enforcement of the Mortgage covering
the Premises or a foreclosure of the lien thereunder.

F. Mortgagee is willing to provide such assurances to Tenant upon and subject to the terms and
conditions of this Agreement. , -
) PANY
#10635 Lemont-127h & State Page 10f9
STARBUCKS

Lemont, [Hinois




1203918044 Page: 2 of 10

UNOFFICIAL COPY

AGREEMENT

NOW, THEREFORE, in consideration of the above, the reciprocal promises hereinafter set forth, and other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto
do mutually agree as follows:

1. Ratification. The Lease now is or shali become upon the mutual execution of this Agreement
subject and subordinate in all respects to the lien of the Mortgage and all renewals, modifications and extensions
thereof, subject to the terms and conditions of this Agreement. Mortgagee acknowledges receipt of a copy of the
Lease and hereby approves the same. Tenant hereby affirms that the Lease is in full force and effect and that the
Lease has notheen modified or amended.

2, Lan.lord's Default. From and after the date Tenant receives a fully executed copy of this
Agreement, Tenant vl notseek to terminate the Lease by reason of any act or omission that constitutes (or would
over time constitute) a defautef Landlord untit Tenant shall have given written notice of such act or omission to
Mortgagee (at Mortgagee's lact 2ddress fumished to Tenant) and until a period of thirty (30) days shall have
elapsed, Mortgagee shall have the richt, but not the obligation, to remedy such act or omission, provided however
that if the act or omission does not involve the payment of money from Landlord to Tenant and (i) is of such a nature
that it could not be reasonably remedied witnin the thirty (30) day period aforesaid, or {ii) the nature of the act or
omission or the requirements of local law reguire Mortgagee to appoint a receiver or to foreclose on or commence
legal proceedings to recover possession of the Frupartv in order to effect such remedy and such legal proceedings
and consequent remedy cannot reasonably be achiev2d within said thirty (30) days, then Mortgagee shall have such
further time as is reasonable under the circumstances to Zrest such remedy (not to exceed forty five (45) days after
the expiration of the thirty (30) day period aforesaid) provided-that Mortgagee shall notify Tenant, within ten (10)
days after receipt of Tenant's notice, of Mortgagee's intention i <ffect such remedy and provided further that
Mortgagee institutes immediate legal proceedings to appoint a recaiver for the Property or to foreclose on or recover
possession of the Property within said thirty (30) day period and thereaftir prosecutes said proceedings and remedy
with due diligence and continuity to completion. Notwithstanding the iuiegoing; Mortgagee shall have no rights
under this Section 2 if Mortgagee is an entity that controls, is controlled by, ¢r is vrider common control with
Landlord.

3. Non-Disturbance and Attornment. So fong as Tenant is not in defzult 1inder the Lease (beyond
any period given Tenant to cure such default) as would entitle Landlord to terminate the Ledse rrwould cause,
without any further action of Landlord, the termination of the Lease or wouid entitle Landlord tc disuossess Tenant
thereunder, Mortgagee will not disturb the peaceful and quiet possession or right of possession of ihe Premises by
Tenant nor shall the Lease or its appurtenances be extinguished by reason of any Foreclosure (as heranafter
defined) or otherwise, nor join Tenant as a party in any action or proceeding brought pursuant to the Mor{gage.

In the event that Mortgagee or its successors or assigns, as defined in Paragraph 7 hereof ("Successor
Landlord") acquires the interest of Landiord or comes into the possession of or acquires title o the Premises {the
"Succession") by reason of the foreclosure (judicial or non-judicial) or enforcement of the Mortgage (including a
private power of salg) or the Note or obligations secured thereby or by a conveyance in lieu thereof or other
conveyance or as a result of any other means (any or all of the foregoing hereinafter referred to as a "Foreclosure”),
then the Lease and all appurtenances thereto shall remain in full force and effect and Tenant shall be bound to
Successor Landlord under all of the provisions of the Lease for the balance of the term thereof {including any
extensions or renewals thereof which may be effected in accordance with any options contained in the Lease) with
the same force and effect as if Successor Landiord was Landlord under the Lease, and Tenant shall attom 1o
Successor Landlord as its landlord, such attornment to be effective and self operative, without the execution of any
further instruments on the part of either of the parties hereto, immediately upon the Succession: and further, in such
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event, Successor Landlord shall be bound to Tenant under all of the provisions of the Lease, and Tenant shall, from
and after such Succession, have the same remedies against Successor Landiord for the breach of any agreement
contained in the Lease that Tenant might have had under the Lease against Landlord thereunder, provided,
however, that if Successor Landlord is not an entity that controls, is controlled by, or is under common control with
Landiord, then Successor Landiord shall not be:

(@) liable for any act or omission of any prior landlord (including Landlord) unless Tenant shall have
given notice (pursuant to Paragraph 2 hereof) of such act or omission to the party who was the then holder of the
Mortgage (whether or not such holder elected to cure or remedy such act or omission); or

(b) subject to any offsets (except those expressly pemitted under the Lease) or defenses which
Tenant might »:ave against any prior landlord (including Landlord) unless Tenant shall have given notice {pursuant to
Paragraph 2 heresi) of the state of facts or circumstances under which such offset or defense arose to the party who
was the then holder of the Mortgage (whether or not such holder elected to cure or remedy such condition); or

(c} bound ey 2z rent or additional rent which Tenant might have paid to any prior landlord {including
Landlord) more than thirty (3C days in advance of the due date under the Lease;

{d) bound by any securiiv ieposit which Tenant may have paid to any prior landlord (incfuding
Landlord), unless such deposit is available 10 the party who was the holder of the Mortgage at the time of a
Foreclosure; or

{e) bound by any amendment or mogriiation of the Lease made after the date of this Agreement
without the consent of the party who was the hoider of the wiartgage at the time of such amendment or modification,
unless such amendment or modification was subsequentiy-affirmed by an intervening holder of the Morigage.

Tenant shalt be under no obligation to pay rent to Mortgasee or Successor Landlord until Tenant receives
written notice from Mortgagee or Successor Landlord stating that Morigegee or Successor Landiord is entitled to
receive the rents under the Lease directly from Tenant. Landlord, by its execution hereof, hereby authorizes Tenant
to accept such direction from Mortgagee or Successor Landlord and to pay *he rerits directly to Mortgagee or
Successor Landlord and waives all claims against Tenant for any sums so pait 71 Mortgagee's or Successor
Landlord's direction. Tenant may conclusively rely upon any written notice Tenant receives from Mortgagee or
Successor Landlord notwithstanding any claims by Landlord contesting the validity of eny torm or condition of such
notice, including any default claimed by Mortgagee or Successor Landiord, and Tenant szl have no duty to inguire
into the validity or appropriateness of any such notice.

4 Notices of Default/Tenant's Right to Cure. Mortgagee hereby agrees to give toisnznt a copy
of each notice of a failure on the part of the mortgagor or obligor under the Mortgage or Note to perform ar 2aserve
any of the covenants, conditions or agreements of such Mortgage or Note at the same time as whenever any such
notice shall be given to the said mortgagor or obligor, such copy to be sent as provided in Paragraph 6 herein.
Further, Mortgagee shall accept the cure by Tenant of any default, which cure shall be made within ten (10) days in
the case of monetary defaults of Landiord and within thirty {30) days in the case of non-monetary defaults following
Tenant's receipt of such notice provided however that (i) if the failure of performance does not involve the payment
of money from Landlord to Tenant, and (ii) is of such a nature that it could not be reasonably remedied within the
thirty (30} day period aforesaid, then Tenant shall have such further time as is reasonable under the circumstances
to effect such remedy provided that Tenant shall notify Mortgagee, within ten (10) days after receipt of Mortgagee's
notice, of Tenant's intention to effect such remedy and provided further that Tenant institutes steps to effect such
remedy within said thirty (30) day period and thereafter prosecutes said remedy with due diligence and continuity to
completion. Mortgagee agrees that it will accept such performance by Tenant of any covenant, condition or
agreement to be performed by mortgagor or obligor under the Mortgage or Note with the same force and effect as
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though performed by such mortgagor or obligor. The provisions of this Paragraph 4 are intended to confer additional
rights upon Tenant and shall not be construed as obligating Tenant to cure any default of any such mortgagor or
obligor.

5. Agreement to Release Proceeds or Awards.

(a) Casualty. In the event of a casualty at the Premises, Mortgagee shall release its interest in any
insurance proceeds applicable to the nonstructural improvements installed by Tenant. Mortgagee acknowledges that
it has no interest and waives any interest in Tenant's personal property, furnishings, machinery, trade fixtures,
equipment, signs and any safety systems (such as, without limitation, fire and security monitoring and alarm
systems) installed at or about the Premises, or any insurance proceeds are payable with respect thereto under either
Landlord's or T=nent's policies.

(b) Emirent Domain. In the event of a public taking or act of eminent domain, Mortgagee shall release
its interest in that porionof the award to which Tenant is entitled pursuant to the Lease, as well as its interest in so
much of the award applicahie i the improvements instalied by Tenant as shall be necessary for the purposes of
restoration, consistent with Laid!ord's and Tenant's rights and obligations under the Lease.

6. Notices. Whenevara irovision is made under this Agreement for any notice or declaration of any
kind, or where it is deemed desirable or neceszary by either party to give or serve any such notice or declaration to
the other party, in order to be effective sucri-notics or declaration shall be in writing and served either personally
{provided that proof of delivery thereof can be picdused) or sent by United States mail, certified, postage prepaid, or
by pre-paid nationally recognized ovemight courier sérvice (provided that proof of delivery thereof can be produced),
addressed at the addresses set forth below or at such adzress as either party may advise the others from time to
time.

To Mortgagee: RBS Citizens, N.A. d/b/a Chartzr One
1215 Superior Avenue
Cleveland, OH 44114
Attn: Commercial Loan Servicing Depar ment

To Tenant: Starbucks Corporation
Attn: Property Management Department
RE: Starbucks Coffee Company Store #10635
Mailstop S-RE3

by mail: P.0. Box 34067
Seattle, WA 98124-1067

or by overnight delivery: 2401 Utah Avenue South, Suite 800
Seattle, WA 98134

To Landlord: 0S Lemont Development Company, LLC

cfo Lemont Development Company
2617 Beacon Hill
Auburn Hills, Ml 48326

Mortgagee and Landlord shall send a duplicate copy of any notice given hereunder to the attention of the Law and
Comporate Affairs Department at the same address, Mailstop S-LA1. No notice to Tenant shall be effective unless it
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is addressed to the attention of Property Management Department and as otherwise set forth above. No notice
delivered to the Premises shall be effective. Any party may change the address by written notice to the other parties
clearly stating such party’s intent to change the address for all purposes of this Agreement, which new address shall
be effective one (1) month after receipt. Notice shall be deemed given when received or when receipt is refused,
provided that such notice was sent pursuant to the requirements of this Section 6.

1. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of the
parties hereto, their respective personal representatives, heirs, successors and assigns it being understood that the
obligations herein of Mortgagee shall extend fo it in its capacity as mortgagee under the Mortgage and to its
successors and assigns, including anyone who shall have succeeded to its interest or to Landlord's interest in the
Premises or acquired possession thereof by Foreclosure or otherwise.

8. wiscellaneous.

8.1 Auiharity. Each party hereby represents and warrants that this Agreement has been
duly authorized, executed-anz delivered by and on its behalf and constitutes such party's valid and binding
agreement in accordance with the terms hereof.

8.2 Severability. ‘e invalidity of any provision of this Agreement, as determined by a court of
competent jurisdiction, shall in no way affect the validity of any other provision hereof.

8.3 Interpretation. Article and seetion headings are not a part hereof and shall not be used to
interpret the meaning of this Agreement. This Agree:nant shall be interpreted in accordance with the fair meaning of
its words and both parties certify they either have been o iave had the opportunity fo be represented by their own
counsel and that they are familiar with the provisions of tiiie Agreement, which provisions have been fully negotiated,
and agree that the provisions hereof are not to be construed citrer for or against either party as the drafting party.

84 Amendments. This Agreement may be modifie< cnly in writing, signed by the parties in
interest, at the time of the modification. Landlord and Mortgagee spegiiically. acknowledge that Tenant's employees
at the Premises do not have authority to modify this Agreement or to waive Tenant's rights hereunder.

8.5 Waivers. No waiver of any provision hereof shall be deemed-a vaiver of any other provision
hereof or of any subsequent breach of the same or any other provision. A party's consent o or approval of any act
shall not be deemed to render unnecessary obtaining such party's consent to or approvar cf anv.subsequent act. No
waiver shall be effective unless it is in writing, executed on behalf of the party by the person t¢ whem notices are to
be addressed.

8.6 Cumulative Remedies. Except where otherwise expressly provided in this Agreenent, no
remedy or election hereunder shall be deemed exclusive, but shall, wherever possible, be cumulative with all other
remedies at law or in equity.

8.7 Choice of Law. This Agreement shall be govered by the laws of the state where the
Premises are located.

8.8 Attomeys' Fees. If either party brings an action or proceeding to enforce the terms hereof or
declare rights hereunder, the prevailing party in any such action, proceeding, trial or appeal, shall be entitled to its
reascnable attorneys' fees to be paid by the losing party as fixed by the court.
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8.9 Consents. Whenever the right of approval or consent is given 1o a party pursuant to this
Agreement, that party shall not unreasonably withhold, condition or defay its consent unless this Agreement
expressly provides otherwise.

8.10 Waiver of Jury Trial. With respect to any litigation arising out of or in connection with this
Agreement, each party hereby expressly waives the right to a trial by jury.

8.11 No Other Mortgage. Landlord represents and warrants to Tenant that, as of the date hereof,
no lender, other than Mortgagee, has a security interest in the Property.

9. Effectiveness of Agreement. If, within thirty (30) days of Tenant's execution of this Agreement,
Tenant has netreceived a fully executed original of this Agreement at the notice address listed above, this
Agreement shall h<null and void.

IN WITNESS WHAEREOF, the parties hereto have executed this Agreement effective as of the date first
above written.

MORTGAGEE

RBS Citizens, N.A. dba Charter One,

a national banking association
W s LM

it i E Fzgsfpé"/\/ T
TENAKT
Starbucks Corporaaen

manager, Global Developrie:
Date: IRVl

LANDLORD

OS Lemont Development Company, LLC,
an lllinois limited Iiabmcompany

/ _n‘jl

By: L,_
ts: l’%’ Proras
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STATE OF WASHINGTON )
County of King ) 88
)
On this_IZ day of J\ L , 2011 before me, the undersigned, a Notary Public in and for the

State of Washington, personally appeared Larry D. Metzelaar, to me known as, or providing satisfactory evidence
that he is the manager Global Real Estate, Store Development of Starbucks Corporation, a Washington corporation,
the corporation that executed the foregoing instrument and acknowledged the said instrument to be the free and
voluntary act and deed of said corporation for the uses and purposes therein menticned and stated that he/she is
authorized to execute said instrument.

IN Wi N=SS WHEREOF, | have hereunto set my hand and affixed my official seal the day and year last

written above. p ~
ety

Notaly Publie'f &nd for the State of Washington

Residing at Seattle, Washington
My commission expires:__ 10/19/11

Print Name: Nicole Lux
stateoF_ Midhigan )
é ) s
coNTY OF_Oniclans )
On this rm day of ) U\LQ 7—“(1 before m<, tie undersigned, a Notary Public in and for the
State of _M\(h\9ar  personally appeared __Frnthdny £.0 nné-n:w to me known as or providing
satisfactory evidence that |, heishe is the Mo M(r mgmb \(“ of

Rotn, 05 Lemans Devdlomont Cémfm‘,) the _COmPANYY  that exect'e? the foregoing instrument and
acknowledged the said instrument to be the free and voluntary act and deed of sad - Ge mEhniy for the
uses and purposes therein mentioned and stated that he/she is authorized to execute said instrument.

IN WITNESS WHEREOF, | have hereunto set 1
written above.

g-affixed my official géa’ the day and year last

JAMES M. TORAE L
hbhry Pubiic, Sm of Mmignn My commission expires’

M Print Name: \,_« i e/ Pt 2
mnncum (
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STATEOF Ui
& ) 88
COUNTY OF, L4 Uy\_jz‘j{;;‘\ )

i

On this oL day of LAt Gy A before me, the unders:gned a Notary Public in and for the

State of __Owno , personally apbeared? they to me known as, or providing
saisfactory ~ evidence  that  heishe s the 1/' tae" FAES 1pENT of
RBS Cimizenvs  MNA | the Morrbare e that executed the foregoing instrument and
acknowledged the said instrument to be the free and voluntary act and deed of said /MedriaAcer EEE  for the
uses and purrases therein mentioned and stated that hefshe is authorized fo execute said instrument.

IN WITNESS WHEREOF, | have hereunto set my hand and affix
written above. TN

o Shinia Burke™ T
- Sheona Purke : Ny—i—
© Naolary Pukiic, State of O5in \ 'NQ@LPUN@ in and for the State of .
My Commission Exp. Feb. 23, 2013 Residingat__ {vglin (ing
My commission expires:{ ¢ j-von wrg A0 2005
Print Name:r}'\f; Ceris AL k&
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LEGAL DESCRIPTION

PARCEL 1

THEWEST 165 FEET OF THE WEST 1/2 OF THE NORTHEAST /4 OF THE NORTHWEST /4 OF
THE NORTHEAST 1/4 OF SECTION 32, TOWNSHIF 37 NORTH, RANGE 17, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS: LESS AND EXCEPT THFE FOLLOWING
DESTURIBED LANE, CONVEYED TO THE CCUNTY OF COOK, A BODY POLITIC. BY DEED DATED
QCTOBER 23, 2003 AND RECORDED DECERIBER 13. 2004 AS DOCUMENT Ni JMB*—R (1434839063

THE SGUTH 5018 METERS (17 FEET OF THE NORTH 15.24 METERS ¢50 FEET; OF THE WEST
ZOMETERE (163 FEET} OF THEWEST 12 OF THEZ NORTHEAST 1/4 OF THIZ NORTHWEST 1/4
OF THE NORTH&AST 174 OF SECTION 32. OWNSHIP 27 NORTH, RANGE 11 FAST OF THE THIRD

PRINCIPAL MERDIZRUAND ALSC EXCEPT THE FOLLOWING DESCRIBED LAND CONVEYED TO
THZ COUNTY OF COOL A BODY POLITIC. BY DEFD DATED MAY 2ND 2011 AND RECORDERD MAY
18 2011 AS DOCUMENT NUMBER < 113818053 IN COOK COUNTY, ILLINOIS:

55

THE NORTH 20 00 OF THZ WEST 65 FEET OF THE WEST 1/2 OF THE NCRTAEAST <4 OF THE
NORTAVEST 14 Or THEE NORTHIAST 1/4 CF SECTION 32 TOVWNSHIP 37 NORTH, RANGE 11,
ZAST OF THE I.—1IPT‘ PRINCIFAL FERIDIAN, IN COCK COUNTY, ILLINGIS, LT85 AND EXCERT THE
FOLLO J.'iNC DESCRIBED LAND, CONVEYED TO THE COUNTY OF COOK. A BODY POLITIC, BY
DEED DATED OTTOBER 23, 2003 AND RZCORDED DECEMBER 43, 2004 AS DOCUMENT NUMBER

.J—Tn‘ié'rﬁd\}g(}()\x

THE SOUTH 518 METIRS {17 FEET) OF THZ NORTH 1524 METERS (50 FCET: OF THE WEST
5029 METERS (165 .'"EET} OF THE WEST %2 OF THLZ NORTHEAST 1/4 OF THE NORTHNEST 12
OF TriE NCRTHEASTY 174 OF SECTION 32, TOWNSHIF A7 NORTH. RANGE 11, EAST OF THE THIRD
SRNCIPAL MERIDIAN. N COOK COUNTY I INQIS

PARCEL 2:

LOT ZIN COMMUNITY BANK OF LEMONT SUBDIVISION OF 1O/ N THE PLAT OF
CONSOLIDATION OF PART OF LOT 3 IN COUNTY CLERK'S DIVISION OF SECTION
A2TOWNSHIP 37 NORTH. RANGE 1T, FAST OF TUE THIRD PRINCIPAL MERIDIAN
INCOOK COUNTY ILLINOIS.

PARCEL3:

THE SOUTH 123.72 FEET OF THE WEST 208,70 FEET OF THE NORTIH 172 OF THE
NORTHWEST 1) OF THE NORTHWEST 1:4 OF THE NORTHEAST 14 OF SECTION 32,
TOWNSHIP 37 NORTH, RANGE 11, FAST OF THE THIRD PRINCIPAL MERIDIAN IN
COOK Cov ;\T& ALEINOIS.
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PARCEL 4:

SCGUTHWEST £4 OF THE NORTHWEST /4 OF THE NORTHEAST 144 GF SECTION 32,
TOWNSHIP 37 NORTH, RANGE 11, AST OF TIIE THIRD PRINCIFAL MERIDIAN. IN
COORK COUNTY, ILLINOIS.

PARCEL 1. THE NORTH 12 OF THE SOUTH ©2 OF THE NORTH 12 OF THE

PARCFEL 5:

HHE SOUTH T2 OF THE SOUTH T2 OF THE NORTH 172 OF THE SOUTHWEST 1 OF
NORTHWEST 1L OF THE NOSTHEAST 19 OF SECTION 22 TOWNSHID 37 NORTI
RANGE i sANT OF THE THIRD PEINCIPAL MERIDIAN. IN (GOK COUNTY,

HLINGIS.
PARCFL.

THE SOUTH 106 FERT OB WEST 223 FEFT OF THE NURTE 12 OF T8k NORTH
E2OF FHE SOUTTIWVESTS 4 OF THE NORTHWEST L3 OF THE NORTHEAST i1 OF
SEUTION 32 TOWNSHEY 37 NORTH., RANGE 15, EAST OF THE THIRD PRINCIPAL
MERIDIANIN COOX COUNTY THLINCIS.
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