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17-03-204-046-000
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SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

0 This Subordination, Non-Disturbance ar.d Attornment Agreement (this "Agreement") dated April
L, 2012, is made by and among BUCCELLATI, INC.. a New York corporation ("Tenant"), 58 E QAK,
LLC, an Illinois limited liability company ("Landlord™y and BANK OF AMERICA, N.A., a national
banking association ("Mortgagee").

WHEREAS, Mortgagee is the owner of a promissory note<{as it may have been or may be from
time to time renewed, extended, amended, supplemented or restated, the "Note") dated April 2&, 2012,
executed by Landlord payable to the order of Mortgagee. in the princinal face amount of $42,500,000.00,
bearing interest and payable as therein provided, secured by, among oiner things, a Construction
Mortgage, Assignment of Leases and Rents, Security Agreement and Fixture Financing Statement (as it
may have been or may be from time to time renewed, extended, amendea or supplemented, the
"Mortgage"), recorded in the land records of Cook County, [llinois, covering, among other property, the
land (the "Land") described in Exhibit "A" which is attached hereto and incorporated neiein by reference,
and the improvements ("Improvements") thereon (such Land and Improvements being dierein together
called the "Property™);

WHEREAS, Tenant is the tenant under a lease from Landlord dated March 19, 2012 (as it may
from time to time be renewed, extended, amended or supplemented, the "Lease"), covering a portion of
the Property commonly known as na in the building located at 58 East Oak Street, Chicago,
Cook County, Illinois (said portion being herein referred to as the "Premises”); and

WHEREAS, the term "Landlord” as used herein means the present landlord under the Lease or, if

the landlord's interest is transferred in any manner, the successor(s) or assign(s) occupying the position of
landlord under the Lease at the time in question.
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NOW, THEREFORE, in consideration of the mutual agrecements herein, and for other good and

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as
follows:

1. Subordination. Tenant agrees and covenants that the Lease and the rights of Tenant
thereunder, all of Tenant's right, title and interest in and to the property covered by the Lease, and any
lease thercafter executed by Tenant covering any part of the Property, are and shall be subject,
subordinate and inferior to (a) the Mortgage and the rights of Mortgagee thereunder, and all right, title
and interest of Mortgagee in the Property, and (b) all other security documents now or hereafter securing
payment of any indebtedness of the Landlord {or any prior landlord) to Mortgagee which cover or affect
the Property (the "Security Documents"). This Agreement is not intended and shall not be construed to

subordinate the Lease to any mortgage, deed of trust or other security document other than those referred -
to in the precading sentence, securing the indebtedness to Mortgagee.

2. Nor-Disturbance. Mortgagee agrees that so long as the Lease is in full force and effect
and Tenant is not in 4cfault in the payment of rent, additional rent or other payments or in the
performance of any of th¢ ether terms, covenants or conditions of the Lease on Tenant's part to be
performed (beyond the period; if any, specified in the Lease within which Tenant may cure such default),

(a) Tenant's porsession of the Premises under the Lease shall not be disturbed or

interfered with by Mortgagee ‘i1 the exercise of any of its foreclosure rights under the Mortgage
or conveyance in lieu of foreclosurs; and

(b) Mortgagee will not1<in Tenant as a party defendant for the purpose of

terminating Tenant's interest and estate andei the Lease in any proceeding for foreclosure of the
Mortgage.

3. Attornment.

(a) Tenant covenants and agrees that in th>-event of foreclosure of the Mortgage,
whether by power of sale or by court action, or upon a trang fer f the Property by conveyance in
lieu of foreclosure (the purchaser at foreclosure or the transtereé in lieu of foreclosure, including
Mortgagee if it is such purchaser or transferee, being herein cailed."Naw Owner"), Tenant shall
attorn to the New Owner as Tenant's new landlord, and agrees that the Leuase shall continue in full
force and effect as a direct lease between Tenant and New Owner upon all of the terms,
covenants, conditions and agreements set forth in the Lease and this Aqreement, except for

provisions which are impossible for New Owner to perform; provided, howeyss (bat in no event
shall the New Owner be:

(1) liable for any act, omission, default, misrepresentation, or ureach of
warranty, of any previous landlord (including Landlord) or obligations accruing prior to New
Owner's actual ownership of the Property;

(11) subject to any offset, defense, claim or counterclaim which Tenant might
be entitled to assert against any previous landlord (including Landlord);

(iii)  bound by any payment of rent, additional rent or other payments, made
by Tenant to any previous landlord (including Landlord) for more than one (1) month in advance;
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(iv)  bound by any amendment, or modification of the Lease hereafter made,
or consent, or acquiescence by any previous landlord (including Landlord) under the Lease to
any assignment or sublease hereafter granted, without the written consent of Mortgagee; or

V) liable for any deposit that Tenant may have given to any previous
landlord (including Landlord) which has not, as such, been transferred to New Owner.

(b) The provisions of this Agreement regarding attornment by Tenant shall be self-
operative and effective without the necessity of execution of any new lease or other document on
the part of any party hereto or the respective heirs, legal representatives, successors or assigns of
any such party. Tenant agrees, however, to execute and deliver upon the request of New Owner,
any instrument or certificate which in the reasonable judgment of New Owner may be necessary
or appropriate to evidence such attornment, including a new lease of the Premises on the same
terms and conditions as the Lease for the unexpired term of the Lease.

4. Estopuel Certificate. Tenant agrees to execute and deliver from time to time, upon the
request of Landlord or of 211y holder(s) of any of the indebtedness or obligations secured by the Mortgage,
a certificate regarding the ctatus of the Lease, consisting of statements, if true (or if not, specifying why
not), (a) that the Lease is in full force and effect, (b) the date through which rentals have been paid, (c) the
date of the commencement of thetoria of the Lease, (d) the nature of any amendments or modifications of
the Lease, (¢) to the best of Tenant's Xacwledge no default, or state of facts which with the passage of
time or notice (or both) would constiute-a default, exists under the Lease, (f) to the best of Tenant's

knowledge, no setoffs, recoupments, estoppsis, claims or counterclaims exist against Landlord, and (2)
such other matters as may be reasonably requestad.

5. Acknowledgment and Agreement hy Tenant. Tenant acknowledges and agrees as

follows:

(a) Tenant acknowledges that Landlord w1l execute and deliver to Mortgagee in
connection with the financing of the Property an Assigniacnt of Leases and Rents. Tenant hereby
expressly consents to such assignment and agrees that suchi assignment shall, in all respects, be
superior to any interest Tenant has in the Lease of the Properiy. subject to the provisions of this
Agreement. Tenant will not amend, alter or waive any provision of, or consent to the
amendment, alteration or waiver of any provision of the Lease witkiui the prior written consent
of Mortgagee. Tenant shall not prepay any rents or other sums due unde: the lease for more than

one (1) month in advance of the due date therefor. Tenant acknowledges thei Mortgagee will rely
upon this instrument in connection with such financing.

(b) Mortgagee, in making any disbursements to Landlord, is under n¢ obligation or
duty to oversee or direct the application of the proceeds of such disbursements, and such proceeds
may be used by Landlord for purposes other than improvement of the Property.

(©) From and after the date hereof, in the event of any act or omission by Landlord
which would give Tenant the right, either immediately or after the lapse of time, to terminate the
Lease or to claim a partial or total eviction, Tenant will not exercise any such right (i) until it has
given written notice of such act or omission to the Mortgagee; and (ii) until the same period of
time as is given to Landlord under the Lease to cure such act or omission shall have elapsed
following such giving of notice to Mortgagee and following the time when Mortgagee shall have
become entitled under the Mortgage to remedy the same, but in any event thirty (30) days after
receipt of such notice or such longer period of time as may be necessary to cure or remedy such
default, act or omission including such period of time necessary to obtain possession of the
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Property and thereafter cure such default, act or omission, during which period of time Mortgagee
shall be permitted to cure or remedy such default, act or omission; provided, however, that
Mortgagee shall have no duty or obligation to cure or remedy any breach or default. Tt is
specifically agreed that Tenant shall not, as to Mortgagee, require cure of any such default which
is personal to Landlord, and therefore not susceptible to cure by Mortgagee.

(d) In the event that Mortgagee notifies Tenant of a default under the Mortgage, Note .
or Security Documents and demands that Tenant pay its rent and all other sums due under the
Lease directly to Mortgagee, Tenant shall honor such demand and pay the full amount of its rent
and all other sums due under the Lease directly to Mortgagee, without offset, or as otherwise
required pursuant to such notice beginning with the payment next due after such notice of default,
without inquiry as to whether a default actually exists under the Mortgage, Security Documents

or ofuznvise in connection with the Note, and notwithstanding any contrary instructions of or
demands trom Landlord.

(e Tenant shall send a copy of any notice or statement under the Lease to Mortgagee
at the same timie_sach notice or statement is sent to Landlord if such notice or statement has a
material impact on<hs economic terms, operating covenants or duration of the Lease,

H Tenant L25 7 right or option of any nature whatsoever, whether pursuant to the
Lease or otherwise, to purchwse the Premises or the Property, or any portion thereof or any
interest therein, and to the exient.that Tenant has had, or hereafter acquires, any such right or
option, same is hereby acknowleagd io be subject and subordinate to the Mortgage and is hereby
waived and released as against Mortgag e and New Owner.

(2) This Agreement satisfies aty condition or requirement in the Lease relating to the

granting of a non-disturbance agreement and T<pant waives any requirement to the confrary in
the Lease.

(h) Mortgagee and any New Owner shall :ave no liability to Tenant or any other
party for any conflict between the provisions of the Lease nd the provisions of any other lecase
affecting the Property, including, but not limited to, any provisiess relating to exclusive or non- _
conforming uses or rights, renewal options and options to expand;-aad in the event of such a
conflict, Tenant shall have no right to cancel the Lease or take any oiiier remedial action against

Mortgagee or New Owner, or against any other party for which Mortgazee or any New Owner
would be liable.

1) Notwithstanding anything to the contrary in the Lease or the Secvtity Documents, -
New Owner will be liable for Construction-Related Obligations under the Lease only to-the extent
such obligations (i} were included in the plans and specifications and the budget for work at the
Property, including the Premises, each as approved by Lender, (ii) loan proceeds allocated to such
Construction-Related Obligations have not been previously disbursed by Lender, and (iii) any
such undisbursed loan proceeds will be disbursed through the construction escrow established
with the titie company for the disbursement of loan proceeds, and in accordance with the terms
and conditions set forth in the Loan Agreecment. As used herein, a "Construction-Related
Obligation" means any obligation of Landlord under the Lease to make, pay for, or reimburse

Tenant for any alterations, demolition or other improvements or work at the Property, including
the Premises.

G) Mortgagee and any New Owner shall have no obligation nor incur any liability
with respect to any warranties of any nature whatsoever, whether pursuant to the Lease or .
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otherwise, including, without limitation, any warranties respecting use, compliance with zoning,
Landlord's title, Landlord's authority, habitability, fitness for purpose or possession,

(k) In the event that Mortgagee or any New Owner shall acquire title to the Premises
or the Property, Mortgagee or such New Owner shall have no obligation, nor incur any liability,
beyond Mortgagee's or New Owner's then equity interest, if any, in the Property or the Premises,
and Tenant shall look exclusively to such equity interest of Mortgagee or New Owner, if any, for
the payment and discharge of any obligations imposed upon Mortgagee or New Owner hereunder
or under the Lease or for recovery of any judgment from Mortgagee, or New Owner, and in no
event shall Mortgagee, New Owner, nor any of their respective officers, directors, shareholders,

agents, representatives, servants, employees or partners ever be personally liable for such
judgment.

1) Tenant has never permitted, and will not permit, the generation, {reatment,
storage o: disposal of any hazardous substance as defined under federal, state, or local law, on the
Premises ci Progerty except for such substances of a type and only in a quantity normally used in
connection with the eccupancy or operation of buildings (such as non-flammable cleaning fluids
and supplies normeily vsed in the day to day operation of first class establishments similar to the
Improvements), wiich suhstances are being held, stored, and used in strict compliance with
federal, state, and local luw's. Tenant shail be solely responsible for and shall reimburse and
indemnify Landlord, New Ov'nei or Mortgagee, as applicable, for any loss, liability, claim or
expense, including without iimitation, cleanup and all other expenses, including, without
limitation, legal fees that Landlord, tew Owner or Mortgagee, as applicable, may incur by reason
of Tenant's violation of the requiremen*s of this Paragraph 5(1).

6. Acknowledgment and Agreement v Landlord. Landlord, as landlord under the Lease
and grantor under the Mortgage, acknowledges and agrees for itself and its heirs, representatives,
successors and assigns, that: (a) this Agreement does not-Seastitute a waiver by Mortgagee of any of its
rights under the Mortgage, Note or Security Documents, <o in any way release Landlord from its
obligations to comply with the terms, provisions, conditions, rzvenants, agreements and clauses of the
Mortgage, Note or Security Documents; (b) the provisions of the Mortgage, Note and Security -
Documents remain in full force and effect and must be complied witl 5y Landlord; and (c) Tenant is
hereby authorized to pay its rent and all other sums due under the Leass divectly to Mortgagee upon
receipt of a notice as set forth in Paragraph 5(d) above from Mortgagee and tait Tenant is not obligated to
inquire as to whether a default actually exists under the Mortgage, Security Documents or otherwise in
connection with the Note. Landlord hereby releases and discharges Tenant of and from any liability to
Landlord resulting from Tenant's payment to Mortgagee in accordance with this Agréeinent. Landlord

represents and warrants to Mortgagee that a true and complete copy of the Lease has béeii delivered by
Landlord to Mortgagee.

7. Lease Status. Landlord and Tenant certify to Mortgagee that neither Landlord nor Tenant
has knowledge of any default on the part of the other under the Lease, that the Lease is bona fide and
contains all of the agreements of the parties thereto with respect to the letting of the Premises and that all
of the agreements and provisions therein contained are in full force and effect.

8. Notices. All notices, requests, consents, demands and other communications required or
which any party desires to give hereunder shall be in writing and shall be deemed sufficiently given or
furnished if delivered by personal delivery, facsimile, by expedited delivery service with proof of
delivery, or by registered or certified United States mail, postage prepaid, at the addresses specified at the
end of this Agreement (unless changed by similar notice in writing given by the particular party whose
address is to be changed). Any such notice or communication shall be deemed to have been given either
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at the time of personal delivery or, in the case of delivery service or mail, as of the date of first attempted
delivery at the address and in the manner provided herein, or, in the case of telegram, telex or facsimile,
upon receipt. Notwithstanding the foregoing, no notice of change of address shall be effective except
upon receipt. This Paragraph 8 shall not be construed in any way to affect or impair any waiver of notice
or demand provided in this Agreement or in the Lease or in any document evidencing, securing or

pertaining to the loan evidenced by the Note or to require giving of notice or demand to or upon any
person in any situation or for any reason.

9, Miscellaneous.

(a) This Agreement supersedes any inconsistent provision of the Lease.

ib) Nothing contained in this Agreement shall be construed to derogate from or in -

any way impair, or affect the lien, security interest or provisions of the Mortgage, Note or
Security Donments. '

(c) This Agreement shall inure to the benefit of the parties hereto, their respective
successors and per:nyited assigns, and any New Owner, and its heirs, personal representatives,
successors and assigis; provided, however, that in the event of the assignment or transfer of the
interest of Mortgagee, ‘al! <bligations and liabilities of the assigning Mortgagee under this
Agreement shall terminaie, »ud. thereupon all such obligations and liabilities shall be the
responsibility of the party to whom Mortgagee's interest is assigned or transferred; and provided

further that the interest of Tenint nnder this Agreement may not be assigned or transferred
without the prior written consent of Mrigagee.

(d) THIS AGREEMENT AND ITS VALIDITY, ENFORCEMENT AND
INTERPRETATION SHALL BE GOVERNEOD BY THE LAWS OF THE STATE OF ILLINOIS
AND APPLICABLE UNITED STATES FEDEI' AL 1.AW EXCEPT ONLY TO THE EXTENT,

I ANY, THAT THE LAWS OF THE STATE IN WHICH THE PROPERTY IS LOCATED
NECESSARILY CONTROL.

(e) The words "herein", "hereof", "hereunder" and other similar compounds of the

word "here" as used in this Agreement refer to this entire Agr=einsnt and not to any particular
section or provision.

§3] This Agreement may not be modified orally or in any 1nanwics other than by an
agreement in writing signed by the parties hereto or their respective successcrs it interest.

(g) If any provision of the Agreement shall be held to be invald) illegal or
unenforceable in any respect, such invalidity, illegality or unenforceability shall not apply to or -
affect any other provision hereof, but this Agreement shall be construed as if such invalidity,
illegality or unenforceability did not exist.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]

[SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed
and sealed as of the date first above written.

MORTGAGEE:

ADDRESS FOP. MORTGAGEE:

135 South LaSalle Stizet, 6™ Floor
Chicago, lilinois 60603 ~ .
Attention: (’”ﬁ'{"} DALY

STATE OF ILINOIS )
}SS.
COUNTY OF COOK. )

The undersigned, a Notary Public in und Zor the said County, in the State aforesaid, DO HEREBY
CERTIFY thatb%ﬁ&_, the V{cl, % {hw of BANK OF AMERICA, N.A., a national
banking associatiory who is personally known to m= 15 he the same person whose name is subscribed to
the foregoing instrument appeared before me this days i person and acknowledged that he signed and

delivered the said instrument as his own free and voluniary” act and as the free and voluntary act of said
company, for the uses and purposes therein set forth.

{ .
GIVEN under my hand and notarial seal this ZD day ol _%_’1”21 l \ ,2012.

Notary Public

i

“OFFICIAL SEAL’
TERESA ANN WEIRATH
Notary Public State of Minois

My Comrnission Expires Sepﬁeber 19, 2015

My Commission Expires:

07 )19] 2015

[SIGNATURES CONTINUE ON FOLLOWING PAGES]

[Mortgagee Signature Page — 58 E Oak SNDA - ]
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IN WITNESS WHEREOF, the parties hereto have caused this Agr

eement to be duly executed
and scaled as of the date first above written.

TENANT:;
BUCCELLATI, INC.
By: - 7.

Name: Albeetd Milami- 2~
Its: Chief Executive @fficer

ADDRESS FOR TENANT;

Buccellati, Inc.

1250 Waters Place; Peithouse Suite #2
Bronx, NY 10461

sTATEOF New Yor - )

) SS.

COUNTY OF Hromy/ )

The undersigned, a Notary Public in an forilis said County, in the State aforesaid, DO HEREBY
CERTIFY that Nlpeyfo Milan , the CED - of Yuccellgh , Tnc ;
who is personally known to me to be the same person whose name is subscribed to the foregoing
instrument appeared before me this day in person and ackuowiedged that he signed and delivered the said

instrument as his own free and voluntary act and as the frec ziad voluntary act of said company, for the
uses and purposes therein set forth.

GIVEN under my hand and notarial seal this , 8/ day of {)”F e . / 2012,

——

G E

Notary Public \J /
ERIC . DEFONSO

o . MNoary Punl State of N

on Bxpires: AL ew York

My Commissi pir Nl 015185883
Quaiiiied in Westchester Coun

]%r'l 2} @/6 Commissicn Expires 4
1 {

[SIGNATURES CONTINUE ON FOLLOWING PAGES]

[Tenant Signature Page — 58 E Oak SNDA - ]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed
and sealed as of the date first above written.

LANDLORD:

58 E OAK, LLC, an Illinois limited liability
company

By: DRW Real Estate Management ! LLC, a
Delaware limited liability company, its

Manager .
I

Donald R. Wilson, Jr., Manager

By:

ADDRESS FOR LANDLORD:

58 E. OQak, LLC
540 West Madison Street, Suite-235U
Chicago, Illinois 60661

STATEOF T (CFACTS )

)SS.
COUNTY OF _ { jﬁ-‘ﬁgé_ )
L, Shvywig L fie 6T vaey , £ Notary Public in and for the said County, in the

State aforesaid, DO HEREBY CERTIFY that Donald R. W ilson, Jr., the Manager of DRW Real Estate
Management I LLC, a Delaware limited liability company, the Manager of 58 E OAK, LLC, an Illinois
limited liability company, personally known to me to be the same gerson whose name is subscribed to the
foregoing instrument as such Manager, appeared before me this day it person and acknowledged that he
signed and delivered the said instrument as his own free and voluntaiy uct and as the free and voluntary
act of said company, for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal this 70 __ day of April, 2012

My Commission Expires:

3/3/; /w/y

JAYNE L M

. . MeGiVNEY

MeggJLF:UBLIC. 8TATE OF ILLINOIS
ISSION EXPIRES 313012014

[Landlord Signature Page — 58 E Oak SNDA - Buccellati]
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EXHIBIT "A"

LEGAL DESCRIPTION OF THE LAND

PARCEL 1: -

LOTS 17 AND 18 AND THE WEST 3 FEET 4 INCHES OF LOT 19 (EXCEPT THE NORTH 8
FEET OF SAID LOTS 17, 18 AND THE WEST 3 FEET 4 INCHES OF LOT 19) IN COLLINS
SUBDIVISION OF THE SOUTH 1/2 OF BLOCK 7 IN THE SUBDIVISION OF THE SOUTH
QUARTER OF BLOCK 7 IN THE SUBDIVISION BY THE BOARD OF COMMISSIONERS
OF THE ILLINOIS AND MICHIGAN CANAL, OF THE SOUTH FRACTIONAL 1/2 OF
SECTION 7, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, N COOK COUNTY, ILLINOIS. '

PARCEL 2:

LOTS 13, 14, 15 Ari16 (EXCEPT THOSE PARTS THEREOF TAKEN FOR ALLEY) IN
COLLIN'S SUBDIVIS:02i OF THE SOUTH 1/2 OF BLOCK 7 IN CANAL TRUSTEES’
SUBDIVISION OF THE SOUTH FRACTIONAL 1/2 OF SECTION 3, TOWNSHIP 39

NORTH, RANGR 14, EAST € THE THIRD PRINCIPAL MERIDIAN, IN COOX COUNTY,
ILLINOIS.

Permanent Index Numbers: 17-03-204-043-000
17-03-201-044-000
17-03-204-(45-900
17-03-204-046-000
17-03-204-047-000
17-03-204-048-000

Property Address: 58-104 East Oak Street
Chicago, Cook County, Illinois

Exhibit A
14243132




