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DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND
EASEMENTS is made as of June 25, 2012, by W2007 GOLUB JHC REALTY,L.L.C.,a
Delaware limited liability company (“Declarant”).

RECITALS:

A. To2 terms used in the Recitals, if not otherwise defined in the Recitals, shall have
the meanings ascrioed to them in Article I of this Declaration.

B. The bu'lding and improvements constructed upon the Entire Property (the
“Building™) consist of a 10¥-story mixed-use tower containing (1) retail space, (ii) office space,
(iil) restaurant space; (iv)-=i observatory; (v)a parking garage (vi)broadcast facilities and
equipment, and (vii) residential_rowdominium units. The Building is commonly known in
Chicago, lllinois as the John Hancock Ceuter.

C. The Building has been vertcally separated into two primary components: the
Existing Residential Property and the Comincriial Property. The Commercial Property currently
contains the following uses: retail, restaurant, office, an observatory, broadcast towers and a
parking garage, with related common areas and amenities. The Existing Residential Property
contains six hundred twenty five (625) residentia! <cadominium units and related common
elements and amenities. The interrelationship between tlie Existing Residential Property and the
Commercial Property is governed by the Grant Deed aud by the Residential Condominium
Operating Agreement.

D. Declarant has or intends to vertically separate further 2ad divide the Commercial
Property into several different vertically subdivided components as generally depicted on
Exhibit J: the Retail Property, the Office Property, the Restaurant Proneriy, the Observatory
Property and the Broadcast Property. Each of the Retail Property, the Otice Property, the
Restaurant Property, the Observatory Property and the Broadcast Property wilt be structurally
and/or functionally dependent on one or more of the others and will depend upon or< 71 more of
the others, to some extent, for structural support, enclosure, ingress and egress, utility ssrvices
and certain other facilities and services necessary for their respective operation and use.

E. Declarant desires by this Declaration to provide for the efficient operation of the
different components of the Commercial Property, to assure the harmonious relationship of the
owners of each such Property, and to protect the respective values of the different components of
the Commercial Property by providing for, declaring and creating certain easements, covenants,
conditions and restrictions benefiting and burdening each of the Retail Property, the Office
Property, the Restaurant Property, the Observatory Property, and the Broadcast Property. The
Office Owner will be the Owner responsible for supervising the management of the Commercial
Property, but may delegate any or all of these obligations to a Commercial Property Manager or
some other service provider by contract as provided in Article XV1.
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F. The interrelationship of the Commercial Property with the Existing Residential
Property will continue to be governed by the Residential Condominium Operating Agreement
and the Grant Deed, and nothing in this Declaration is intended to alter the terms and conditions
contained in those agreements and the manner in which the interrelationship between the
Commercial Property and the Existing Residential Property is governed by those agreements.

NOW, THEREFORE, the Declarant hereby declares that the Commercial Property and
any part thereof is and shall be owned, held, operated, occupied, mortgaged, transferred,
assigned, sold, conveyed and accepted subject to this Declaration. Declarant does hereby further
declare that t'us Declaration and each of the provisions, easements, covenants, conditions,
restrictions, burders, uses, privileges and charges set forth herein or created hereunder shall exist
at all times hereatici wimong, and be binding upon and inure, to the extent provided herein, to the
benefit of, all parties 1izving or acquiring any right, title or interest in or to any portion of, or
interest or estate in, the Cominercial Property, and each of the foregoing shall run with the land,
property and space encumbe:ea by this Declaration.

ARTICLE I
OLFINITIONS

1.1  Definitions. Whenever used 1 this Declaration, the following terms shall have
the respective meanings specified below:

“2012 Equivalent Dollars” has the meaning se’ ferth in Section 32.23.
“AAA” has the meaning set forth in Section 17.2.

“Act” means the Illinois Condominium Property Act of the Stzie of Illinois, 765 ILCS
605/1 et seq., as amended from time to time.

“Actual Costs” shall mean the reasonable out-of-pocket costs and ¢xpenses incurred by
or on behalf of the Office Owner in furnishing a particular service or item under this Declaration
(it being agreed that the Office Owner shall not be required to competitively bid the .ost of every
such service or item which is expected to cost less than Fifty Thousand Dollars (§5C,040), or
unless expressly required herein), without any profit or mark-up to the Office Owner on account
thereof, including the cost of providing supplies, materials, contractors, architects, enginecrs,
consultants, and Commercial Building personnel in furnishing such service or item.

“Additional Facilities” has the meaning set forth in Section 16.16.
“Alteration” has the meaning set forth in Article XXVI.

“Altering Owner” has the meaning set forth in Section 26.1.

“Annual Reconciliation Statement” has the meaning set forth in Section 16.3(A)(ii).
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“Appetito Retail Lease” means that certain lease between Declarant’s predecessor in
interest and Luino, Inc., an [llinois corporation d/b/a L’ Appetito dated as of December 1, 1994,
as amended by that certain first amendment dated March 8, 2004, and by that certain second
amendment dated May 12, 2011, as may be further amended from time to time, for space in the
Retail Property.

“Architect” has the meaning set forth in Article XXI.
“Artwork” has the meaning set forth in Section 29.2.

“Assessnzent” has the meaning set forth in Section 16. 3(A)(i).

“Assessor” meyns the Assessor of Cook County, Illinois, or any replacement
governmental official or vuit of government responsible for performing the functions performed
by the Assessor as of the Eifective Date of this Declaration.

“Association” means the Eyisting Association and any New Association, as the context
requires.

“Award” has the meaning set foriii i Section 19.1.

“Broadcast Component Emergency Gercrator” means the emergency generator
located in the Parking Garage helix owned by the Rreadcast Owner and reserved for the

exclusive use of the Broadcast Qwner.,

“Broadcast Component Expansion Easement” mesn; the area located above the top of
the ceiling of the 99th floor of the Building, extending to the Lighest vertical delineation of the
Broadcast Parcel, and bounded on the sides by the boundaries of the Building, extended
vertically from the roof of the Building, as delineated on Exhibit N atiached hereto and made a
part hereof.

“Broadcast Component Transmission Shaft Easement” means the condnit, cables,

equipment and transmission lines serving the Broadcast Parcel, connecting to the Facilities and
Component Facilities located in the west transmission shaft and the east transmissioz siiaft of the
Broadcast Parcel, as shown on Exhibit O attached hereto and made a part hereof.

“Broadcast Grid Extension Structure” means the metal structure used for mounting
equipment and Facilities and Component Facilities located on the roof of the Building, serving
the Broadcast Parcel.

“Broadcast Facilities” has the meaning set forth in Section 6.1(R).
“Broadcast Owner” means the Person that owns fee simple title to the Broadcast Parcel.

“Broadcast Parcel” means that part of the Commercial Parcel legally described in
Exhibit A attached hereto.
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“Broadcast Property” means the Broadcast Parcel, together with all Alterations,
improvements, build-outs and fixtures located within the Broadcast Parcel.

[

Building” has the meaning set forth in the recitals hereof.

“Building Signage Plan” the meaning set forth in Section 7.1(E).

“Business Day(s)” means all days, excluding Saturdays, Sundays, and all days observed
by the City of Chicago, the State of Illinois, or the United States of America.

“Capital 2roject” or “Capital Projects” means any project (or projects) for the
construction, rencvaiion, replacement or improvement of real property, fixtures or equipment,
the costs of which ziay ke defined in accordance with generally accepted accounting principles
as being of a capital nawre; including, without limitation, capital improvements, capital repairs,
capital equipment, and capitai tools.

“Casualty Affected Owizcrs” has the meaning set forth in Section 14.3.

“Casualty Insurance Notice :a35the meaning set forth in Section 13.2(B).

L

Cheesecake Factory Retail Lease™ n-eans that certain lease between Declarant’s
predecessor in interest and the Cheesecake Factory, Inc. dated as of February 25, 1994, as may
be amended from time to time, for space in the Retzil Property.

“Chicago” or “City of Chicage”, when used in 15 Declaration, means and refers to the
municipal corporation constituting the City of Chicago, Cook County, Illinois, and its
departments and agencies, and any successor or replacemeni inunicipal corporation or entity.

“Closing Owner” has the meaning set forth in Section 11.5(¢}
“Closing Program” has the meaning set forth in Section 11.5(F).
“Combination” has the meaning set forth in Section 26.6.
“Combination Amendment” has the meaning set forth in Section 26.6.

“Commercial Building” means all structures and improvements located on or
appurtenant to the Commercial Parcel, including, the footings, foundations, columns, piles,
Exterior Facade, fixtures, Facilities and Component Facilities, sidewalks, plaza area, walkways,
barriers, driveways, ramps and landscaping now or hereafter located in, on, under, within or
upon the Commercial Parcel, including all alterations, modifications, replacements and additions
thereto, but excluding any portion of the Existing Residential Building.

“Commercial Parcel” means the land, property and space (including air rights) legally
described in Exhibit I attached hereto (excluding the Commercial Building).
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“Commercial Permittees” means (i) any Commercial Property Manager, if applicable
and (ii) all Persons entitled by lease or license to use or occupy space within the Commercial
Building (including Tenants), and their respective agents, employees, contractors, guests,
invitees and licensees.

“Commercial Policy” has the meaning set forth in Section 13.1(A)(i).

“Commercial Property” means the Commercial Parcel improved with the Commercial
Building.

“Commercial Property Expense Account” has the meaning set forth in Article XVI
hereof.

“Commercial Frorzrty Expense Allocation(s)” means the percentage share or other
method of allocation of joirt or common expenses assessed or incurred with respect to the
Commercial Property, attritutable to each Owner, as established and provided in Article XVI
and in Exhibit 16.1 and Exhibit 15.2, as such percentages may be adjusted pursuant to Section
16.1.

“Commercial Property Expense Ludget” has the meaning set forth in Article XVI
hereof. '

“Commercial Property Expenses” meany anv and all costs and expenses that an Owner
is obligated to pay pursuant to this Declaration for the pe:formance of any and all Commercial
Property Maintenance Obligations, including all Operatizig Cxpenses and all Net Capitalized
Costs of Replacement for the Maintenance provided, the seivice furnished, or the Capital Project
performed.

“Commercial Property Maintenance Obligations™ means ti~= obligations required to
be performed and services furnished by the Office Owner with respect ib< Commercial Property,

as defined in and more fully described in Section 16.1.

“Commercial Property Management Fee” refers to the fee payable to o at the
direction of the Office Owner, charged to and shared by the Owners as described 111 Axticle XVI.

“Commercial Property Manager” means the entity selected and engaged (if any) 5y the
Office Owner from time to time to undertake the management of those portions of the
Commercial Property, Commercial Property Public Common Areas, the Facilities and the
Facilities Areas the Office Owner is required to manage under the terms of this Declaration, on
behalf of all the Owners, as provided in Article XVI hereof, which entity and its controlled or
controlling affiliates (A) (i) shall have had at least ten (10) years experience managing other
first-class, high-rise buildings in the City of Chicago or other major metropolitan areas, (1i) shall
at that time manage at least three (3) million square feet of other first-class, high-rise buildings,
and (iii) such entity is of a good character and reputation, or (B) shall be approved by a majority
of the Owners.
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“Commercial Property Public Common Areas” means those portions of the
Commercial Property generally depicted on Exhibit S attached hereto and made a part hereof,
reserved for use in common by the Owners and their respective Commercial Permittees, subject
to the Rules and Regulations promulgated by the Office Owner, as provided in this Declaration,
together with any other limitations on use established in this Declaration. The Commercial
Property Public Common Areas may be enlarged, reduced or modified from time to time and at
any time by the Office Owner, (i) in the sole discretion of the Office Owner, exercised in good
faith, with respect to those portions of the Commercial Property Public Common Areas located
in the first floor of the Commercial Building; (ii) with the consent of the Retail Owner (which
consent shall.iot be unreasonably withheld), for portions of the Commercial Property Public
Common Areas iocated in the concourse area of the Commercial Building (including, without
limitation, the Outdosi Concourse Space), and (iii) in the reasonable discretion of the Office
Owner, with respect to any other portions of the Commercial Property Public Common Areas,
provided that in all cases sucii changes do not materially impair access to, or the use, operation,
and enjoyment of, the Comm>:<ial Property by an Owner or by such Owner’s Commercial
Permittees, or materially increas: sach Owner’s operating costs, unless the Office Owner obtains
the written consent of such affected Ovmer, which consent shall not be unreasonably withheld;
provided, however, that an affected Owner may withhold consent in its sole discretion in the
event any enlargement, reduction or mocifiation of the Commercial Property Public Common
Areas would result in (a) an easement right granted to such Owner being revoked, or (b) a
reduction in the size of such Owner’s Parcel, other than a reduction which only has a de minimis
adverse effect on the use, enjoyment, operation of, or access to, such Owner’s Parcel and does
not materially, unreasonably or inequitably increase the operating costs of such Owner
{excepting any additions, replacements or supplements ic Facilities within any Property as

described in Section 16.17).

“Commercial Property Services” means any and all serv/ces including heating,
ventilation and air conditioning, cleaning, engineering, security, fire protection, electricity, sewer

and water, snow removal, insurance procurement and similar operationa) service requirements or
matters, required to be provided or furnished to the Owners under this Declaration to enable an
Owner to own, access, operate, use and enjoy such Owner’s portion of the Cemmercial Property,
all as generally described in Article XVI and in Exhibit 16.1.

“Commercial Unit” means any Unit established or created to be legally used o
commercial, and not residential, purposes.

“Commercial Unit Owner” means any owner of the fee simple interest in a Commercial
Unit. .

“Common Areas” has the meaning set forth in Section 16.14.

“Comparable Building(s)” means any first-class, class A, high rise (of at least ten (10)
stories), mixed-use (including office and retail) building located on North Michigan Avenue and
the immediate vicinity thereof, which, as of the Effective Date, shall primarily mean Water
Tower Place, 900 N. Michigan Avenue, 940 N. Michigan Avenue (also known as One Mag
Mile) and 108 East Superior Street.
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“Component Facilities” means any and all facilities, fixtures, machines, and equipment,
including annunciators, antennae, boxes, brackets, cabinets, cables, coils, computers, conduits,
controls, control centers, cooling towers, couplers, devices, ducts, equipment (including heating,
ventilating, air conditioning, exhaust and plumbing equipment), fans, fixtures, generators,
hangers, heat traces, indicators, junctions, lines, machines, meters, motors, outlets, panels, pipes,
pumps, radiators, risers, starters, switches, switchboards, systems, tanks, transformers, valves,
wiring, any air conditioning, alarm, antenna, circulation, cleaning, communication, cooling,
electric, elevator, exhaust, heating, lightning protection, natural gas, plumbing, radio, recording,
sanitary, security, sensing, telephone, television, transportation, ventilation and water service,
and window ‘wacaing which serve only one Parcel, the major components of which are more
particularly set {or<i; on Exhibit H attached hereto, and any replacement of, modifications,
upgrades or additiops o, any of the items described in this definition.

“Component Facilit;cs Maintenance” has the meaning set forth in Section 14.1(B).

“Condominium Properiy” means the portion of any Parcel which has been divided into
a condominium regime pursuant tc the Act after the Effective Date to create separate
condominiums.

“Construction Coordination Fee” m:ras a fee payable to the Office Owner for
coordination of construction activities of an Ovwner. or an Owner’s Tenant, with respect to
improvements being made to an Owner’s portion of taie Commercial Building, together with the
review of any impact of such construction activities on the Commercial Building or any of its
Facilities. The Construction Coordination Fee shall bein-an amount equal to two percent (2%)
of the Construction Costs of the project in question, but not -« exceed Thirty Thousand and
No/100 Dollars ($30,000.00). The Construction Coordination Fce shall be paid
contemporaneously with payments of the Construction Costs. In ‘he :vent that the Office Owner
elects to retain a Commercial Property Manager in connection with such construction activities,
no additional fees may be charged to the applicable Owner(s) or Owner(sj’ Tenant (but the
foregoing shall not limit the right to be reimbursed for any reasonable out-ot-pocket third party
costs incurred in connection with any construction projects and activities).

“Construction Costs” means the lesser of (a) the total actual hard costs (bui nor soft
costs) incurred for any construction project authorized or approved by the Office Owiiei pursuant
to this Declaration for the Commercial Property and (b) the amount of hard costs (but nct <ot
costs) in the approved Commercial Property Expense Budget for such project or in a revised
Commercial Property Expense Budget based on upgrades and/or changes in the scope of work
for such project.

“Construction Supervision Fee” means a fee payable to the Office Owner for
supervising and administering the construction projects and activities undertaken by the Office
Owner in connection with the performance of the Office Owner’s Commercial Property
Maintenance Obligations pursuant to this Declaration. The Construction Supervision Fee shall
be in an amount equal to: (i) four percent (4%) of the Construction Costs of the project and
activity in question when such Construction Costs are equal to or less than Five Hundred
Thousand Dollars ($500,000); (ii) three percent (3%) of the Construction Costs of the project and
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activity in question when such Construction Costs are greater than Five Hundred Thousand
Dollars {$500,000) but less than or equal to One Million Five Hundred Thousand Dollars
(81,500,000); and(iii) two and one-half percent (2.5 %) of the Construction Costs of the project
and activity in question when such Construction Costs are greater than One Million Five
Hundred Thousand Dollars ($1,500,000); provided, however that in no event shall such fee
exceed Five Million Dollars ($5,000,000). The Construction Supervision Fee may be increased
from time to time with the consent of all of the Owners, which consent shall not be unreasonably
withheld. The Construction Supervision Fee shall be paid to the Office Owner
contemporaneonsly with payments of the Construction Costs. In the event that the Office
Owner elects o r:tain a Commercial Property Manager in connection with such construction
activities, no additicnal construction supervisory fees may be charged to the applicable Owner(s)
or Owner(s)’ Tenaii (vt the foregoing shall not limit the right to be reimbursed for any
reasonable out-of-pock.t ihird party costs incurred in connection with any construction projects
and activities).

“Consumer Price Indey: " has the meaning set forth in Section 32.23.

“Creditor Owner” except where Htherwise defined under this Declaration in a specific
context, means an Owner to whom a pay.nent of money or other duty or obligation is owed
under this Declaration by any other Owner who has failed to make such payment or to perform
such duty or obligation as and when required a1 :reunder, after the expiration of any notice and
cure period.

“CZO” has the meaning set forth in Section 11 5(A).
“Declarant” has the meaning set forth in the preambie

“Declaration” means this Declaration of Covenants, Conditiops, Restrictions and
Easements, including all exhibits, appendices, amendments, restatem¢.'ty and supplements
thereto.

“Default Rate” means the interest rate charged a Defaulting Owner, ard pavable to a
Creditor Owner, as provided in Section 15.5.

]

‘Defaulting Owner” except where otherwise defined under this Declaration ipa-specific
context, means an Owner who has failed to make a payment of money owed under this
Declaration to any other Owner or has failed to perform any of its duties or obligations as and
when required under this Declaration, after the expiration of any applicable notice and cure
period.

“Depositary” has the meaning set forth in Section 22.1.

“Disputing Parties” has the meaning set forth in Section 17.1(B).

“Divided Parcel” means any Parcel for which all or any portion of such Parcel is a
Condominium Property and/or a Subdivision Property or in which the fee simple interest is
otherwise divided into two or more parts, or has two or more owners under a similar ownership

CHI1 6392513 ‘




1217926135 Page: 17 of 723

UNOFFICIAL COPY

structure, the effect of which is that there are multiple Persons which own a fee simple interest in
different parts of such Parcel.

“Divided Parcel Owner” has the meaning set forth in Article XXV.

“Easements” or “Easement” means all easements provided for, declared or created
pursuant to or in accordance with the terms and provisions of this Declaration.

“Effective Date” means the date set forth above in the preambie of this Declaration.

“Eligibilicy Requirements” means, with respect to any Person, that such Person (i) has
total assets (in naine ez under management or advisement) in excess of $650,000,000, and (ii) is
regularly engaged in e business of making or owning (or, in the case of a pension advisory firm
or similar fiduciary, reguluriy engaged in managing investments in) commercial real estate loans
(including mezzanine loans to Zirect or indirect owners of commercial properties, which loans
are secured by pledges of direct ur indirect ownership interests in the owners of such commercial
properties) or operating commerciai properties.

“Emergency Situation” means (1) 2 situation impairing or imminently likely to impair
structural support to all or any portion of the Evilding (including the Commercial Building) or
cause a cessation of Commercial Property Services: or (b) a situation causing or imminently
likely to cause bodily injury to Persons or substantial physical damage to all or any portion of the
Building (including the Commercial Building) or any property within or about the Building
(including the Commercial Building); or (c) a situationanwvelving the Building causing or
imminently likely to cause substantial economic loss to any«Ywner; or (d) a situation which
materially interferes with the beneficial use of any Owner of itsiespective portion of the
Commercial Property and, with respect to subsections {c) and (d) abo"e only, which remains in
existence three (3) days following written notice to the Owner or Uwiiers whose respective
portion of the Commercial Property would be affected by the exercise o1 Gie rights afforded to
the other Owners under this Declaration as a result of the existence of an & neigency Situation or
who are responsible for rectifying or eliminating such situation pursuant to the terms of this
Declaration. The duration of an Emergency Situation shall be deemed to include the time
reasonably necessary to remedy the Emergency Situation.

“Entire Property” means the Commercial Property and the Existing Residential
Property.

“Estoppel Certificate” has the meaning set forth in Section 24.1.
“Existing Agreements” has the meaning set forth in Article VIII.

“Existing Association” means the 175 East Delaware Place Homeowner’s Association,
an [llinois not-for-profit corporation, formed for the purpose of administering the Existing
Residential Property pursuant to the Act.

“Existing Residential Building” means the building and improvements located within
the Existing Residential Parcel.
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“Existing Residential Condominium Declaration” means the Declaration of
Condominium Ownership and Easements, Restrictions, Covenants and By-laws for 175 East
Delaware Place Homeowner’s Association recorded August 10, 1973, with the Recorder as
document number 22434263, as amended from time to time.

“Existing Residential Condominium Operating Agreement” means the Operating
Agreement for the Building dated August 8, 1973 and recorded as document number 22434264
against the Entire Property, by and between the John Hancock Mutual Life Insurance Company,
a Massachusetts corporation and 175 East Delaware Place Homeowner’s Association, an Illinois
not-for-profit Cerroration, as amended from time to time.

“Existing R<sidential Parcel” means that part of the Entire Property legally described in
Exhibit F attached neieto, which is the 175 East Delaware Place Condominium.

“Existing Residentia! Psrmittees” means the Residential Unit Owners, of Units in the
Existing Residential Building, and all Persons now or hereafter entitled by lease or license to use
or occupy space within the Existiig Kesidential Building, and their respective agents, employees,
contractors, guests, invitees and licensees.

“Existing Residential Property” mcans the Existing Residential Parcel improved with
the Existing Residential Building.

“Existing Zoning” means Downtown Mixed se District DX 12 (or any new or .
replacement zoning classification under the Chicago Zorurg Ordinance applicable to the i
Commercial Property). !

“Exterior Appearance Review Event” has the meaning set {orth in Section 11.5(F).

“Exterior Facade” means the exterior building envelope of tas Commercial Building,
including the exterior wall, exterior fagade, joints, seals, windows, window svstems and the
columns, braces, beams, and trusses providing structural support for these elemants.

“Facilities” means any and all facilities, fixtures, machines, and equipmeit, in.cluding
annunciators, antennae, boxes, brackets, cabinets, cables, coils, computers, conduits, ¢eitrols,
control centers, cooling towers, couplers, devices, ducts, equipment (including, without
limitation, heating, ventilating, air conditioning, exhaust and plumbing equipment), fans,
fixtures, generators, hangers, heat traces, indicators, junctions, lines, machines, meters, motors,
outlets, panels, pipes, pumps, radiators, risers, starters, switches, switchboards, systems, tanks,
transformers, valves, wiring, air conditioning, alarm, antenna, circulation, cleaning,
communication, cooling, electric, elevator, exhaust, heating, lightning protection, natural gas,
plumbing, radio, recording, sanitary, security, sensing, telephone, television, transportation,
ventilation and water service, window washing, and the like used in providing services from time
to time in any part of the Commercial Building, the major components of which are more
particularly set forth on Exhibit H attached hereto, and any replacement of, modifications,
upgrades or additions to, any of the items described in this definition, which serve more than one
Owner and/or which are required to be Maintained by the Office Owner for the benefit of the ‘
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CHI 6392513



1217926135 Page: 19 of 723

UNOFFICIAL COPY

other Owners in accordance with Article XVI. The definition of “Facilities” shall not include
any Component Facilities. For example, the items described above which are part of the heating,
ventilating and air conditioning system serving the Commercial Building shall be included
within the definition of “Facilities” up to the point of distribution to a Parcel, but the fans and
ductwork located within the Parcel which serve only that Parcel shall not be included within the
definition of “Facilities,” but will be part of the “Property” of that Parcel and owned by the
Parcel Owner.

“Facilities Area” or “Facilities Areas” means the rooms and/or areas in which the
Facilities and'oz £ omponent Facilities are located in the Commercial Building.

“First Class =<ondard” means, with respect to any duty or obligation, the performance
of such duty or obligaiisn in a manner that is consistent with the performance of similar duties
and obligations at Compazabz Buildings.

“Fundamental Use Chaugs” has the meaning set forth in Section 11.5(C).

“GNMAA” means the Greater North Michigan Avenue Association, which provides
guidelines and design criteria for signage, lzndscaping, lights and seasonal decorations for
businesses located on North Michigan Averwe, Chicago, Illinois from Wacker Drive to Oak
Street, or any replacement association or organ zation to the Greater North Michigan Avenue
Association, entrusted with a comparable mission

“Grant Deed” means the Deed from the John Hanzock Mutual Life Insurance Company,
a Massachusetts corporation, as grantor, dated July 27, 1973.a~d recorded with the Recorder as
Document Number 22418957, to LaSalle National Bank, a Naticnal Banking Association, as
Trustee under Trust Agreement dated February 15, 1973 and knovin as Trust Number 45450, as
grantee.

“Hazardous Materials” as used herein shall mean: (A) any oil, flummable substances,
explosives, raw materials, commercial building materials, radioactive materials, hazardous
wastes or substances, toxic wastes, wastes or substances or any other materials or pollutants
(other than materials customarily used in connection with the operation of the Faciliu.s and in
each Owner’s operation of their Property, provided, however, that any such materials-ar: nsed
and stored only as permitted by Law) which (1) pose a hazard to the Commercial Building 5 to
Persons on or about the Commercial Building or (2) cause the Commercial Building to be 1a
violation of any Hazardous Materials Laws; (B) asbestos in any form which is or could become
friable, urea formaldehyde foam insulation, transformers or other equipment which contain
dielectric fluid containing levels of polychlorinated biphenyls in excess of applicable OSHA
Action Levels or such other comparable standard imposed by the United States Environmental
Protection Agency; (C) any chemical, material or substance defined as or included in the
definition of “hazardous substances,” “hazardous wastes,” “hazardous materials,” “extremely
hazardous waste,” “restricted hazardous waste,” or “toxic substances™ or words of similar import
under any applicable local, state or federal law or under the regulations adopted or publications
promulgated pursuant thereto, including, but not limited to, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq.; the
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Hazardous Materials Transportation Act, as amended, 49 U.S.C. § 1801, et seq.; the Resource
Conservation and Recovery Act, as amended, 42 U.S.C. § 6901, et seq.; the Federal Water
Pollution Control Act, as amended, 33 U.S.C. § 1251, et seq.; and (D) any other chemical,
material or substance {other than materials customarily used in connection with the operation of
the Facilities and in each Owner’s operation of their Property, provided, however, that any such
materials are used and stored only as permitted by Law), exposure to which is prohibited, limited
or regulated by any governmental authority or which may pose a hazard to the health and safety
of the occupants of the Commercial Building or the owners and/or occupants of property
adjacent to or surrounding the Commercial Building.

“Hazardor.s Materials Laws” as used herein shall mean any Laws now in effect or
hereafter enacted periaining to the environment, any Hazardous Materials (including, without
limitation, the existencr;, vse, handling, transportation, production, disposal, discharge, storage,
cleanup or remedy of coniariination thereof), health, industrial hygiene, or the environmental
conditions on, under or abou’ the Commercial Building, including, without limitation, soil,
indoor and ambient air and gronadweter conditions.

“Impacted Owners” has the ineaning set forth in Section 11.5(F).

“Indemnifying Owner” has the mearirg set forth in Section 11.4.

“Indemnitees” mean the Owner in questicon aud the direct and indirect partners,
members, beneficiaries, stockholders, directors, ofticers, agents, employees, and managers of the
Owner in question and their respective successors and ¢ssigns.

“Insurance Escrow Agent” has the meaning set forih in Section 13.9.

“Insurance Escrow Agreement” has the meaning set fort:x in section 13.9.
“Insurance Escrow Deposits” has the meaning set forth in Sectior 13.9.
“Insurance Escrow Fund” has the meaning set forth in Section 13.9.

“Law” or “Laws” means all federal, state and local laws, statutes, codes, ac's.
ordinances, orders, judgments, decrees, injunctions, rules, regulations, permits, licenses
authorizations, directions, and requirements of all governments, departments, commissions,
boards, courts, authorities, agencies, officials and officers, foreseen and unforeseen, ordinary or
extraordinary, which now or at any later time may be applicable to the Entire Property or any
part thereof.

“LoC Tax Security” has the meaning set forth in Section 12.5.

“Maintenance” or “Maintaining” or “Maintain” means and includes operation,
maintenance, repair, replacement, reconditioning, refurbishing, reconfiguration, upgrading,
altering, improving, modifying, inspecting, testing, cleaning, painting, installation, restoration,
reconstruction, removal and replacement when necessary or desirable to Maintain the
Commercial Building or Facilities and, to the extent applicable, the Building, and includes the
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right of access to, the right to install barriers and protective scaffolding at the Entire Property, if
reasonably determined to be necessary or desirable by the Office Owner to avoid injury to
Person or Persons or as required by Law, and the right to remove from the Commercial Building
portions of such Facilities for any of the above purposes, subject, however, to any limitations set
forth elsewhere in this Declaration. As used in Article XVI, with respect to the Office Owner,
the term Maintenance excludes obligations for which another Owner is responsible under this
Declaration. Actual Costs for Maintenance shall include utilities.

“Maintenance Standard” means, with respect to any obligation or right to perform
Maintenance xndor this Declaration, the performance of such Maintenance to a First Class
Standard, in a geoo and safe order and condition, consistent with all Laws and Rules and
Regulations.

“Marks” has the mcarning set forth in Section 27.1(A).

“Material Notices™ nas the meaning set forth in Section 32.19(B).

“Dispute” or “Disputes” has thc ineaning set forth in Section 17.2.
“Maximum Observatory Sign Arcs” has the meaning set forth in Section 7.5.

‘Maximum Office Sign Area” has the mer:ing set forth in Section 7.5.

“Maximum Restaurant Sign Area” has the (neaning set forth in Section 7.5.

“Maximum Retail Sign Area” has the meaning se¢t £o+th in Section 7.5,

“Monthly Assessment” has the meaning set forth in Sectirn i6.3(AXi).

“Monument” has the meaning set forth in Section 2.1(R).
“Mortgage” has the meaning set forth in Section 32.19.
“Mortgagee” has the meaning set forth in Section 32.19.

“NCCR Funding Schedule” has the meaning set forth in Section 16.3(B).

“NCCR Reserve” means the reserve account established by the Office Owner on behalf
of the other Owners, on the terms and conditions contained in Section 16.3(B), to fund the cost
of paying Net Capitalized Cost of Replacements, when and as such expenditures are required
under this Declaration.

“NCCR Reserve Deposit” shall have the meaning set forth in Section 16.3(B).

“Net Capitalized Cost of Replacement” or “Net Capitalized Cost of Replacements”
shall mean costs incurred as part of a construction or Maintenance project which is required to be

capitalized pursuant to generally accepted accounting principles as adjusted to reflect any
insurance recovery and salvage value. For any Capital Project or other item, the Net Capitalized
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Cost of Replacement means the Installed Cost of a replacement, repair, alteration, modification
or improvement thereof over the sum of (a) any insurance recovery plus {b) the Net Salvage
Value of said item which is replaced. The “Installed Cost” of a capital item is the sum of (i) all
Actual Costs incurred in acquiring or leasing the item in question, together with all applicable
labor and related material costs; (ii) a commercially reasonable contractor’s fee and
subcontractor’s fee; (iii) design and engineering review fees; (iv) legal fees and costs, (v) the
Construction Supervision Fee; (vi) consulting, professional, permit and legal fees relating to the
capital item or installation in question; (vii) if the Capital Project has been financed, financing
costs, fees and interest; and (viii) any other Actual Costs reasonably incurred in acquiring,
transporting, installing and testing any such item.

“Net Salvage vialue” means the amount actually received for any capital item replaced,
altered, modified or improved, less any commercially reasonable expenses incurred in
connection with the sale or rieparation of the item for sale, or, if not sold, but retained, the
amount that could have been rcceived for an item if sold unless intended to be re-used in the
Commercial Building.

“New Association” means an’ condominium association formed for the purpose of
administering any Condominium Property rvhich was created after the Effective Date.

“Non-Compliant Coverage” has the meaning set forth in Section 13.3.
“Non-Performing Owner” has the meaning se forth in Article XVIII.

“Non-Visible Signs” has the meaning set forth in Section 7.1(E).

“Objecting Party” has the meaning set forth in Section 26.3{C).

“Observatory Easement Area” has the meaning set forth in Siection 3.1(U).
“Observatory Mark” has the meaning set forth in Section 27.1(A).

“Observatory Owner” means the Person that owns fee simple title to the Observatory
Parcel.

“Observatory Parcel” means that part of the Commercial Parcel legally described in
Exhibit D attached hereto.

“Qbservatory Patron Queue Area” means the areas shown as the Concourse Queuing
Area and the Concourse Queuing Entrance on Exhibit L located in the concourse area of the
Commercial Building.

“Observatory Property” means the Observatory Parcel, together with all Alterations,
improvements, build-outs and fixtures located within the Observatory Parcel.

“Observatory Signage” has the meaning set forth in Section 7.1{D).
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“Observatory Vitrine” has the meaning set forth in Section 3.1(S).
“Office Owner” means the Person that owns fee simple title to the Office Parcel.

“Office Parcel” means that part of the Commercial Parcel legally described in Exhibit B
attached hereto. For purposes of this Declaration, the Office Parcel will be deemed to include all
Vault Space, but no portion of such Vault Space will be deemed to be added to the rentable
square footage of the Office Parcel.

“Officc Property” means the Office Parcel, together with all Alterations, improvements,
build-outs and fix:¢ures located within the Office Parcel. All Facilities located in or serving the
Commercial Propérty . which are not otherwise identified as Component Facilities which are
owned by an Owne: other than the Office Owner shall be deemed to be owned by the Office
Owner and included as par:of the Office Property. The Office Property shall also include all
portions of the Commercia’ Puilding (including, for clarification, the Exterior Fagade and the
Structural Supports of the Commercial Building) not included as part of any other Property.

“Qperating Expenses” shall riean and shall consist of any and all of the Actual Costs
paid by or on behalf of the Office Ownier i connection with the performance of the Commercial
Property Maintenance Obligations under Ardzle XVI or any other obligations required to be
performed by the Office Owner on behalf of tliz-Owners under this Declaration (other than those
costs, expenses and disbursements falling within tiie definition of Net Capitalized Cost of
Replacement), including the following:

(A)  Labor costs (including wages, salaries and fees of employees plus related
taxes, insurance, benefits, dues and reimbursable experses);

(B)  Materials, parts, equipment, supplies, tbols .and cost of third party
contractors and suppliers;

(C)  Except as separately metered and to the extent used tor the sole benefit of
an Owner or its Tenant, and paid solely by such Owner or its Tenant directly to the
service provider or utility, the cost of the water, gas, power, fuel, elecaricity and other
utilities including those serving the Commercial Property Public Common Azeas;

(D)  Actual Costs of professional service fees directly related to the-sarvices
provided in Article XVI (including inspection and consulting services), or otherwise on
behalf of the Owners, as modified in this Declaration, including without limitation, the
Actual Costs of attorneys’ fees and disbursements, accounting and auditing fees,
architect’s and engineer’s fees and other professional fees and expenses (provided,
however, that any legal expenses related to lawsuits brought against the Office Owner in
its. role as a landlord, as distinguished from its role as the Declarant under this
Declaration, shall be excluded from Operating Expenses),

(E) Insurance;
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(F)  The costs for office space at the Building for the Commercial Building
manager;

(G) Permits and licenses, but if not applicable to the entire Commercial
Building, then allocated as applicable to the Owners; and

(H)  All other Actual Costs paid or incurred in respect of such obligations
performed by or on behalf of the Office Owner, in accordance with accepted principles of
sound management and accounting practices as applied to the Maintenance of, and
furnisiniig of Commercial Property Services to, high-rise, mixed-use office, retail and
commercia tuildings in downtown Chicago.

Operating Experizes shall not include:

(D costs or other items included within the meaning of the term
“Taxes” (as hercivafter defined) or any type of taxes and other matters
specifically excluded trom the definition of “Taxes” hereunder;

(ii)  interest or amortization payments on any mortgage or other
indebtedness,

(iii)  depreciation or amo tizztion charges,
(iv)  rental under any ground ¢: vaderlying lease or leases,

(v)  cost or expenses representing an amount paid to a related entity or
entity not dealt with on an “arm’s length” basis, which is in excess of the amount
which would be paid in the absence of such relationshir;

(vi) wages, salaries, bonuses, insurance, < fees, benefits, taxes,
reimbursable expenses and other direct compensation aud dringe benefits of
personnel or employees of the Office Owner or any manager abovc the grade of
Commercial Building manager (also known as the Commeicial Building’s
General Manager) and executive level employees of the Office Owner()ncluding
the cost of office space at the Building for such excluded personnel, but not the
cost of office space for included personnel which shall be included in Operating
Expenses),

(vii) organizational costs and expenses incurred in maintaining the
corporate, partnership or other business existence of an Owner and the books and
records relating thereto,

(viii) Net Capitalized Costs of Replacement collected by the Office
Owner pursuant to Article XVI

(ix) fines, penalties, interest or any other related costs incurred by the
Office Owner on account of the Office Owner’s failure to comply with any Law,
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failure to make any payment of expenses when due, or willful breach of any
contract or undertaking (unless due to acts or omissions or failures to pay by other
Owners) to the extent the same result from the Office Owner’s willful misconduct
or gross negligence,

(x)  costs of defending any lawsuits and any damages awarded against
the Office Owner or other costs incurred directly by reason of the Office Owner’s
willful breach of any agreement or for the Office Owner’s gross negligence or
willful misconduct except due to any acts, omissions or breach of this Declaration
vy other Owners,

xi)  costs, expenses or fees paid to the extent paid solely for the benefit
of one-wner and capable of being separately billed to such Owner which are
required 10-ve :eimbursed by such Owner to the Office Owner hereunder,

(xii) exmeises for repairs, Maintenance or replacements for which the
Office Owner is actually reimbursed from or pursuant to warranties, guaranties,
insurance or condemnation proceeds,

(xiii) costs, other tran those incurred for ordinary Maintenance, security
and insurance, for sculpture, Taintings or other objects of art located within
Commercial Property Public Comnion ‘Areas, and

(xiv) costs arising from the Office Owner’s political or charitable
contributions, except for contributions to the Building Owners and Managers
Association.

“Operating Reserve” has the meaning set forth in Section 16.2:

“Operating Reserve Deposit” has the meaning set forth in Sectiun 16.3(A)(iii).

“Operator’s Platform and System” means the window cleaning rig ar.d repair platform
and related equipment and Facilities, together with all rails, davits, pegs, intermit ent
stabilization buttons, supports, accessories and related Facilities used to store the ng op e 100th
floor of the Commercial Building and to transport the rig to and from the several porticos of
Commercial Building for purposes of washing the exterior windows of the Commercial Building
and for Maintaining the Exterior Fagade of the Commercial Building. The Office Owner is the
owner of the Operator’s Platform and System.

“Outdoor Concourse Space” means the outdoor area located adjacent to and west of the
concourse area of the Commercial Building, as shown on Exhibit K. As of the Effective Date,
the Outdoor Concourse Space is part of the Office Parcel and is owned by the Office Owner, but
may be conveyed by the Office Owner to another Owner, as provided in Section 32.20.

“Overage Statement” has the meaning set forth in Section 16.3(A)(i).
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“Owner” means the Retail Owner, the Broadcast Owner, the Restaurant Owner, the
Observatory Owner, the Office Owner, and, if applicable pursuant to Section 26.5, the Parking
Garage Owner, and pursuant to Article XXV a Representative Owner (with the Representative
Owner acting as the Retail Owner, Broadcast Owner, Restaurant Qwner, Observatory Owner,
Office Owner or Parking Garage Owner, as applicable), as the context requires. “Owners”
means all or more than one of such Owners (as the context requires), collectively. In the case of
an Owner that is an Illinois land trust, the term Owner shall include the beneficiary of such land
trust. Owner or Owners does not include the Residential Unit Owners. For purposes of this
Declaration there shall be only one “Owner” for each Parcel, which Owner shall be designated
by signing this Daclaration as such, executing a joinder as set forth in Section 32.22 or as
otherwise designatcd pursuant to Article XXV for a Divided Parcel or a TIC Parcel.

“Owner’s Insu’ (! Property and Fixtures” has the meaning set forth in Section

13.1{A)(3).

“Parcel” or “Parcels” mcans any one or more of the Broadcast Parcel, the Office Parcel,
the Restaurant Parcel, the Observatory Parcel, the Retail Parcel, and, if created pursuant to
Section 26.5, the Parking Garage Parcel, us the context requires.

“Parking Garage” means that portion of the Commercial Building used for the parking
of passenger automobiles, generally located on the fourth (4th) through the twelfth (12th) floors
of the Commercial Building.

“Parking Garage Owner” means the Person that swns fee simple title to the Parking
Garage Parcel, if such Parcel is created by subdividing the Paring Garage from the Office
Parcel pursuant to Section 26.5.

“Parking Garage Ramp” means the ramp providing ingress a:d egress to and from the
Parking Garage, to and from the entrance and exit drives on the east side of the Commercial
Building, which entrance and exit drives provide access to and from Chestiut Street and to and
from Delaware Street.

“Parking Garage Subdivision” has the meaning set forth in Section 26.5(4).

“Parking Garage Subdivision Amendment” has the meaning set forth in Sectién
26.5(A).

“Permitted Observatory Signs” has the meaning set forth in Section 7.1(D).

£

‘Permitted Restaurant Signs” has the meaning set forth in Section 7.1(C).
“Permitted Retail Signs” has the meaning set forth in Section 7.1(B).

“Permittees” means, collectively, the Commercial Permittees and the Existing
Residential Permittees.
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“Person” means individuals, partnerships, limited liability companies, associations,
corporations, trusts, land trusts, and any other form of business or not-for-profit organization, or
one or more of them,

“Property” means any one or more of the Broadcast Property, the Office Property, the
Restaurant Property, the Observatory Property, the Retail Property, and, if applicable pursuant to
Section 26.5, the Parking Garage as the context requires.

“Property Insurer” has the meaning set forth in Section 13.2(A).

“Qualifie Institutional Lender” means (A) a real estate investment trust, bank, saving
and loan association’ investment bank, insurance company, trust company, commercial credit
corporation, pensior plan, pension fund or pension advisory firm, mutual fund, government
entity or plan; (B) an investment company, money management firm or “qualified institutional
buyer” within the meaning of Rule 144A under the Securities Act of 1933, as amended, or an
institutional “accredited invstor” within the meaning of Regulation D under the Securities Act
of 1933, as amended; (C) an insiitution substantially similar to any of the foregoing entities
described in clause (A) or (B); or (D) un affiliate of any of the foregoing entities described in the
foregoing clauses (A), {B) or (C), provided that any such Person referred to in the foregoing
clauses (A), (B), (C) or (D) satisfies the Elizivility Requirements.

“Real Estate Tax Percentage” has the meziing set forth in Section 12.1.

“Recorder” means the Recorder of Deeds of Cuek County, Illinois.

13

‘Representative Owner” means (i) for a Divided Parzel, the Divided Parcel Owner and
(ii) for a TIC Parcel, the TIC Parcel Owner.

“Residential Unit” means any Unit established or created i ke legally used for
residential purposes, including, to the extent applicable in the context, ti.e Tnits in the Existing
Residential Building.

“Residential Unit Owner” means any owner of the fee simple interest in a I esidential

Unit.

“Restaurant Owner” means the Person that owns fee simple title to the Restaucant
Parcel.

“Restaurant Parcel” means that part of the Commercial Parcel legally described in
Exhibit C attached hereto.

“Restaurant Patron Queue Area” means the area shown on Exhibit M located in the
elevator lobby area of the Office Parcel, which is, as of the date hereof, used by patrons of the
Restaurant Parcel to queue and wait for access to the Restaurant Parcel, as such area may be
relocated and/or modified from time to time as provided herein (including in Section 5.1(R)).
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“Restaurant Property” means the Restaurant Parcel, together with all Alterations,
improvements, build-outs and fixtures located within the Restaurant Parcel.

“Restaurant Signage” has the meaning set forth in Section 7.1(C).

“Restoration” or “Restore” or “Restoring” means and includes any repair to or
restoration or rebuilding of the Commercial Property or any part thereof following damage
thereto by fire or other casualty, or by condemnation, as provided in this Declaration.

“Reta’i E ent” has the meaning set forth in Section 2.1(P).
“Retail Optior Vitrine” has the meaning set forth in Section 2.1(R).
“Retail Owner™ m<ans the Person that owns fee simple title to the Retail Parcel.

“Retail Parcel” means th2t part of the Commercial Parcel legally described in Exhibit E
attached hereto.

“Retail Plaza User” has the meaning set forth in Section 2.1(P).

“Retail Property” means the Retail T cel, together with all Alterations, improvements,
build-outs and fixtures located within the Retaii Pzicel.

“Retail Seating Area” has the meaning set fortli in Section 2.1(R).

“Retail Signage” has the meaning set forth in Sectior. 7.1(B).

“Retail Tenants” mean those Persons who have been granted a leasehold, license or
other occupancy interest in the Retail Parcel, as a tenant, pursuant to 4 atitten lease, license or
other written agreement granting use and occupancy of the specified poition-of the Retail Parcel.

“Retail Tenant Vitrine” has the meaning set forth in Section 2.1(R).

“Retail Vitrines” means the vitrines the Retail Owner has a right to use at aiv' gziven
time.

“Rules and Regulations” means the Rules and Regulations for the Commercial Property,
promulgated and amended from time to time by the Office Owner as permitted in Section 16.14.
The current Rules and Regulations for the Commercial Property are attached as Exhibit G and
made a part of this Declaration.

“SCB” has the meaning set forth in Section 21.1.

“Second Floor Roof Setback Element” means the roof located on the terrace setback
area on the second floor of the Commercial Building, in front of the windows of the Retail
Tenants located on the second floor of the Retail Parcel. The Second Floor Roof Setback
Element is owned by the Retail Owner.
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“Site Plan Approval” has the meaning set forth in the CZO.

“Skyline Viewing Attraction” means all or any portion of any Property which is open
to the general public and (i) is dedicated, advertised or promoted to the general public, solely as
a place to view the skyline of the City of Chicago or (ii) which contains one or more of
telescopes, enhanced viewing devices, audio or visual tours relating to the skyline of Chicago,
diagrams identifying various landmarks and buildings or similar devices and accessories
customarily found in observatories.

“Special Amendment” has the meaning set forth in Section 32.21,

“Subsequén’ Naming Agreement” has the meaning set forth in Section 27.1(C).

“Supplemental Aszessment” has the meaning set forth in Section 16.3(A)(i).

“Structural Suppoi{s” means all construction elements (including, without limitation,
structural members, footings or ioupdations, slabs, caissons, columns, beams, braces and trusses)
of the Building which are load bearing o1 which are necessary for the structural integrity of any
portion of the Building, including botli ths-Commercial Building and the Existing Residential
Building, to the extent applicable.

“Subdivision Property” means the portior-vf any Parcel legally subdivided after the
Effective Date (but not pursuant to the Act) into separate fee simple interests creating multiple
parcels within the Parcel.

“Supplemental Objection Notice” has the meaning se¥ forth in Section 26.5(B).

“Survey” means the Plat of Survey identified as Order No, 0706003, revised February
23, 2012 prepared by the Surveyor, delineating the boundaries of the ¥ utire Property and
showing among other things, the Commercial Building.

“Surveyor” means Chicago Guarantee Survey Company, 601 South [oSalle Street, Suite
400, Chicago, lllinois 60605 and any successor surveyor selected the Office Owrer 11 its
reasonable determination from time to time.

“Taking Affected Owners” has the meaning set forth in Section 19.4.

“Tax Cash Security” has the meaning set forth in Section 12.5.

“Taxes” shall mean all taxes, assessments (whether general or special), excises, transit
charges, housing fund assessments or other housing charges, improvement districts, special
service area assessments, levies or fees, ordinary or extraordinary, unforeseen as well as
foreseen, of any kind, which are assessed, levied, charged, confirmed or imposed on the land,
building or improvements comprising the Commercial Property, and shall also include any other
tax, fee or other excise, however described, which may be levied or assessed in lieu of, as a
substitute (in whole or in part) for, or as an addition to, any other Taxes on an Owner with
respect to the portion of the Commercial Property owned by such Owner. Notwithstanding the
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foregoing, there shall be excluded from Taxes all excess profit taxes, franchise taxes, gift taxes,
capital stock taxes, inheritance and succession taxes, transfer taxes, mortgage or intangible taxes
or fees, estate taxes and federal, state or local income taxes.

“Tax Escrow Agent” has the meaning set forth in Section 12.2,

“Tax Escrow Agreement” has the meaning set forth in Section 12.2,

“Tax Escrow Deposits” has the meaning set forth in Section 12.2.

“Tax Esriuvw Fund” has the meaning set forth in Section 12.2.
“Tax Securi¢v” has the meaning set forth in Section 12.5.
“Tax Security Obligztion” as the meaning set forth in Section 12.5,

“Tenants” mean those Par=o:s who have been granted the right to use or occupy a
portion of an Owner’s Parcel, pursuan®iv,a written lease, sublease, license or other written
agreement, granting use and occupancy. of the specified portion.

“TIC Owner(s)” has the meaning sct irth in Article XXV,
“TIC Parcel” has the meaning set forth in Article XXV,

“TIC Parcel Owner” has the meaning set forth'ir. Article XXV.

“Tilt Feature” has the meaning set forth in Section 11.5{B).

“Trademark License Agreement” has the meaning set forth in Section 27.1.

“Unavoidable Delay” has the meaning set forth in Section 18.1.

“Unit” means (i) for any Condominium Property and for the Existing Residential
Property, any part thereof which is described as a “Unit” or similar ownership imerest in the
applicable condominium declaration (including the Existing Condominium Declaratipi> under
the Act, and (ii) for any Subdivision Property, each separately transferable parcel or uni: cieated
within the Subdivision Property and which is owned in fee simple, as the context requires.

“Unit Organizational Agreement” means the condominium declaration, operating
agreement or other document or documents governing the rights and obligations between and
among the various Unit Owners within any Divided Parcel.

“Unit Owner{s)” means the Person or Persons which own the fee simple title to a Unit
(including for a Unit in a Condominium Property, the entire Unit Ownership).

“Unit Ownership” means (i) for any condominium regime established for any Parcel that
is a part of the Commercial Property pursuant to the Act and for a part of the Existing Residential
Property submitted to the Act, one Unit plus any undivided interest in the common elements
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attributable to such Unit as described in the applicable condominium declaration and (ii) for any
Parcel which is subdivided other than pursuant to the Act, each Unit, together with any rights in
other portions of such Parcel as are appurtenant to the ownership of such Unit, as the context
requires.

“Vault Space” means the vault and corridor space owned by the City of Chicago and
located underneath the sidewalk on Chestnut and Delaware Streets adjacent to the Building, for
which a license for use has been issued to the Declarant, as evidenced by the Vault Permit, as
such Vault Spac= is shown on Exhibit U. Vault Space shall not be considered Commercial
Public Commioni<sreas for purposes of this Declaration.

“Vault Periu’ means Permit Number 1035877 pursuant to Vault ordinance issued on
11/30/2004 by the City Council of Chicago, authorizing the use of the Vault Space and any other
permit or permits issued fzor. time to time by the City Council of Chicago or any other
governmental authority for usz-of the Vault Space.

ARTICLE I

EASEMENTS BENI'F.TING THE RETAIL PARCEL

2.1  Easements Declared. Subjec: to the Rules and Regulations, the following
perpetual (except as otherwise set forth below, easements benefiting the Retail Parcel and
burdening the other Parcels and any other portions of the Commercial Property are hereby
declared and created:

(A) Structural Suppert. A non-exclusive sasement in and to all Structural
Supports at any time located within or constituting a part ¢t the Commercial Property for
the support of (i) the Retail Parcel and (ii)any Facilitice” or other portions of the
Commercial Property with respect to which the Retail Owner is gZranted an easement or
rights under this Declaration.

(B) Ingress and Egress. A non-exclusive easement (i) for ingres: and egress
by the Owners over the Commercial Property Public Common Areas, (ii) foci2gress and
egress by persons, vehicles, material and equipment over, under and thicuch such
portions of the Commercial Property as may be necessary to permit the exercisc oi the
rights granted to the Retail Owner hereunder during any period in which said rights may
be exercised, and (iii) over, under and through such portions of the Commercial Property
as may be necessary to enable the Retail Owner to perform its obligations under this
Declaration. All rights of use under this Section 2.1(B) may be exercised by the
Permittees of the Owners.

(C) Encroachments. An exclusive easement to maintain encroachments in
the event and to the extent that, by reason of the original construction of the Commercial
Building, any reconstruction thereof, minor surveying errors, or the subsequent
settlement or shifting of any part of the Commercial Building, any part of the Retail
Parcel encroaches or shall hereafter encroach upon any part of the Commercial Parcel.
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Such easement to maintain encroachments shall exist only as long as the encroaching
portion of the Commercial Building continues to exist.

(D)  Facilities. A non-exclusive easement for the use by the Retail Owner of
any Facilities and Component Facilities (including any replacements thereof or additions
thereto) or Facilities Area serving or benefiting the Retail Parcel located in, on or about
other portions of the Commercial Property.

(E) Loading Dock. A non-exclusive easement for ingress and egress by
persors; vehicles, material and equipment over, on, across and through the truck ramps,
the trucking concourse and loading dock located on the east side of the ground floor of
the Office Pa:cel, as modified from time to time, for the purposes described in this
Declaration ‘anid for such other purposes as are customary for the operation and use of a
similar high-rise buZing, in all cases, subject, however, to the terms and conditions set
forth in Article 16 heresf and Exhibit 16.1 attached hereto.

(F)  Deliveries a%d Scavenger Service. A non-exclusive easement for the use
of the trucking concourse (inclucing truck berths), loading docks, dock levelers, trash
areas, service corridors and ramps located on the east side of the ground floor of the
Office Parcel, the receipt, transpor(, lozding and unloading of materials and equipment
and disposal of trash and for any Otner similar purposes for which such areas are
customarily used in the operation and use o:" a similar high-rise building; in all cases
subject, however, to the terms and conditions set forth in Article XVI hereof and
Exhibit 16.1 attached hereto.

(G) Emergency and Service Access. A pon-exclusive easement for ingress
and egress by persons, material and equipment over, or; across and through (i) those
sections of the fire stairways located, from time to time, inth< Commercial Property and
any corridors, hallways or vestibules located in the Commetcial Property which are
necessary for ingress to or egress from such stairways, (ii) the seivice corridors located
on the ground floor of the Commercial Property, and (iii) the employzc entrances located
on the ground floor of the Commercial Property.

(H)  Emergency Generator. A temporary non-exclusive easement during the
existence of an Emergency Situation for ingress and egress by persons, materi~i and
equipment over, on, across and through the emergency generator room located in the
Office Parcel and use of the Facilities located therein for restoring temporary electrical
power to portions of the Retail Parcel. Any such use of the Emergency Generator under
this Section 2.1(H) shall be subject to the reasonable restrictions and operational
guidelines imposed by the Office Owner from time to time including the specific capacity
for each Parcel.

(I)  Self-Help. During such time as any Owner of any part of the Commercial
Property is a Defaulting Owner with respect to any of its Maintenance obligations
hereunder, to the extent the Retail Owner has the right pursuant to this Declaration to
perform any such repair or Maintenance, a non-exclusive, temporary easement for ingress
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and egress by persons, material and equipment over, on, across and through the portion of
the Commercial Property owned by the Defaulting Owner for the purpose of, and to the
extent necessary to, exercise any such right of repair or Maintenance.

(1)  Maintenance Access. A non-exclusive easement for persons, materials
and equipment over, on, across and through those portions of the Commercial Property
which are reasonably necessary (i) to permit the Maintenance or Restoration of the Retail
Parcel as required or permitted pursuant to this Declaration, or to the extent reasonably
necessary to exercise the Easement rights set forth in this Section, or (ii) to construct and
Maintin substitute or additional structural support required by Article IX hereof. Any
use of the e2sements described in this Section 2.1(J) shall be reasonably coordinated with
the Office Cwrer. If access is required to any space leased to any Tenant, the Retail
Owner shali cosrdinate with the Owner of such Tenant space to gain such access as is
necessary and reasopzble to perform the Maintenance, and, if requested by the burdened
Owner, the burdened wner shall be permitted to perform the work and be reimbursed by
the Retail Owner for zay reasonable expenses incurred by the burdened Owner in
connection therewith,

(K)  Freight and Pasrenger Elevator. The non-exclusive easement for the
use of four freight elevators identified a5 Elevator Car numbers 5, 6, F7 and F8 as shown
on Exhibit P attached hereto, which ar: owned by the Office Owner, for use in common
with all of the other Owners, which are :nd shall at all times be capable of stopping at
required levels of the Commercial Building fr ‘ngress to or egress from the Retail Parcel
for persons, materials and equipment (A) for Maintenance of Facilities and Component
Facilities in the Retail Parcel, (B) to perform its obligz.iions under this Declaration, {C) in
an Emergency Situation and (D) for loading and deliveries of goods and merchandise
required by the Retail Tenants in connection with their normai business operations.

(L)  Janitor and Security Room. A non-exclusive £972ment for maintenance
and security staff employed or engaged by the Retail Owner to wuse facilities located on
the 16th floor of the Building, provided for such staff, including #.e lunch room and
washroom facilities.

(M) Parking Garage Ramp. A non-exclusive easement for use of th& Parking
Garage Ramp for ingress and egress to and from the Parking Garage, and to anc frem the
entrance and exit drives on the east side of the Commercial Building leading to Ciiestnut
Street and Delaware Street.

(N)  Locker Room. A non-exclusive easement for use by the maintenance and
security and support staff employed by the Retail Owner to use the two (2) locker room
facilities located on the concourse level of the Commercial Building.

(O) Common Walls, Ceilings and Floors. A non-exclusive easement for
support, enclosure, use and Maintenance with respect to those walls and horizontal slabs
existing in and along the common boundaries of the Retail Parcel and other Parcels in the
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Commercial Parcel which also serve as walls, ceilings or floors for these other parcels of
the Commercial Building.

(P)  Outdoor Concourse Space. The Retail Owner shall have the
non-exclusive right to provide the use of Outdoor Concourse Space to its Retail Tenants
for seasonal dining and other food and beverage service uses commensurate with the
restaurant operation then being conducted within the Retail Parcel, provided such use is
in compliance with the terms of this Section 2.1(P), Laws and a First Class Standard and
in keeping with the quality, use, appearance and nature generally of the Commercial
Buildiig' Subject to the rights of existing Retail Tenants in the Outdoor Concourse
Space ag'dezcribed on Exhibit 2.1, each instance where a Retail Tenant (as used in this
Section 2.1{#}; together with the Retail Owner, a “Retail Plaza User”) desires to use the
Outdoor Conceatse Space, the Retail Owner, having first reviewed and approved the
request from a propusal Retail Plaza User, shall deliver to the Office Owner a written
request for such use explaining in reasonable detail the proposed purpose, hours, duration
and general terms and conditions. If such request is consistent with the terms and
conditions set forth in this Section, the Office Owner shall reasonably approve the
request. By way of example only, and not by way of limitation, if Retail Owner wishes
to provide the use of such desiguated space in the Outdoor Concourse to a Retail Tenant
operating a restaurant and associated sérvice operation may submit a written request to
the Office Owner specifying the detals of such use. In such case, the Retail Owner,
having first approved the request of such Retail Tenant, would submit the request to the
Office Owner, describe in reasonable detail 12 hours and plan of use and operation,
proposed location, furniture, and confirm that #ii licenses and permits required by the
City can be obtained. In such case, if such riqusst is consistent with the terms,
conditions and standards of operation specified hercin and the requested use will not
unreasonably interfere with the use, enjoyment, operatio), o: access to, the Building by
the general public or any Commercial Permittees, then the Ofice Owner’s approval for
the specific time period requested shall not be unreasonably wiiiheld. Once approved,
the Retail Tenant, as the authorized Retail Plaza User, will have the right to use the
Outdoor Concourse Space during the term of its lease (or shorter periad if so designated
by the Retail Owner) for the approved use and in accordance with the tirm: hereof. No
permanent Alterations or structures shall be permitted in the Outdoor Concoise Space.
All furniture and other temporary installations relating to any use so permitted hcreunder
shall be non-invasive (i.., not involve any drilling, coring, boring, anchoring, etc.j waless
otherwise approved in writing by the Office Owner, and shall be secured and stored by a
Retail Plaza User at its sole cost and expense each evening or when not in use in
locations reasonably approved by the Office Owner. The following general restrictions
and requirements shall apply to the use of Outdoor Concourse Space by any Retail Plaza
User in addition to any other special terms and conditions imposed when the request was
granted: (1) a Retail Plaza User shall procure and at all times maintain general liability
insurance (and, if applicable, liquor liability insurance) in types and amounts and naming
additional insureds as are reasonable and customary in the marketplace, and reasonably
determined by the Office Owner (with reasonable evidence of such insurance provided to
the Office Owner prior to such use); (2) a Retail Plaza User shall use the Outdoor
Concourse Space in compliance with applicable Laws, including procuring and at all
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times maintaining all permits, licenses and approvals required in accordance with
applicable Laws for such use; (3)a Retail Plaza User shall not perform any boring,
coring, drilling, anchoring or other invasive or install or construct permanent
improvements, installations, modifications or alterations to the Qutdoor Concourse Space
or the Building in connection with any such use, unless otherwise approved in writing by
the Office Owner in its sole discretion; (4)all outdoor furniture and furnishings in
connection shall be of a design, style and quality consistent with the kind and quality
used for comparable mixed-use, mixed ownership projects in downtown Chicago, and in
the reasonable judgment of the Office Owner shall be in keeping with the aesthetic design
and qualiry of the Building, and the Outdoor Concourse Space and shall be kept in good
condition unc repair and replaced as necessary so as at all times to be consistent with a
First Class StarJard; (5) no use of the Outdoor Concourse Space or the placement of any
furniture or furnislings related thereto shall in any way obstruct or block the walkways or
entrances serving thé Building and the OQutdoor Concourse Space, and all such walkways
and entrances shall Ue kert clear and unobstructed at all times to allow for uninterrupted
pedestrian ingress and egiess; (6) the Retail Plaza User shall keep the portion of the
Outdoor Concourse Space uses by it in a neat, clean, safe and sanitary condition and shall
promptly and properly disposc-o{ any trash; (7) no Retail Plaza Users or any of their
Permittees shall disturb or permii 'oud music or other loud noise to emanate from the
Outdoor Concourse Space; and (8) the turniture and furnishings for any such function
shall be of a design, structural integrity an ar.chored such that they are able to withstand
typical and customary wind gusts or storms.

Subject to the terms hereof, the Outdoor Con:ourse area may also be used by the
Retail Owner for certain periodic events (such as pioaotional and media events, grand
opening activities, sidewalk sales and parties conducted by the Retail Owner or Retail
Tenants for the purpose of promoting holiday events and the sales of the Retail Tenants)
(each a “Retail Event™), provided that such Retail Events coinp.v with the requirements
described in clauses (1) through (8) in the immediately precediag naragraph and are
conducted in a manner which reasonably minimizes any adverse imoact on the business
operations of the Office Parcel (including the business operations or thc Office Parcel
Tenants) and the Observatory Parcel. Notwithstanding the foregoing, the Lieiail Owner
acknowledges and agrees that the Office Owner reserves the right to sponsor; conduct or
permit periodic events and functions to be held in the Outdoor Concourse Space (¢ 5., the
summer concert series, blacktie and charity functions, City of Chicago events and special
events during the holiday seasons), to be conducted in a manner which reasonably
minimizes any adverse impact on the business operation of the Retail Parcel (including
the business operations of the Retail Tenants); provided, however, that (i) any such use
shall comply with the requirements described in clauses (1) through (8) in the
immediately preceding paragraph (to the extent applicable and taking into account the
temporary nature of such events or functions and the time of day when such events or
functions will take place), and (ii) no such use will be primarily for the sale of
merchandise, The Office Owner and the Retail Owner shall notify each other of
scheduled events and uses of the Outdoor Concourse Space as scon as reasonably
practicable and shall cooperate at all times and in good faith to coordinate use of the
Outdoor Concourse Space. In the event of a scheduling conflict or conflict over the
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portion of the Outdoor Concourse Space being used, the Office Owner and the Retail
Owner will work in good faith to resolve such conflict. Any increased Commercial
Property Expenses directly incurred in connection with any such event shall be paid
solely by the Owner or Owners scheduling such event. The Office Owner agrees to give
the Observatory Owner reasonable advance notice of events being sponsored by the
Office Owner in the Outdoor Concourse Space and the Retail Owner agrees to give the
Observatory Owner reasonable advance notice of any Retail Events.

The Office Owner is the sole and exclusive Owner with the nght, power and
authority.*o enforce the provisions contained in this Section 2.1(P), except that the Retail
Owner mav-object to the Office Owner’s use, or granting of use to other parties not
otherwise pcrriitted under the Declaration, of the Outdoor Concourse Space which is not
in compliance with this Section 2.1(P).

(Q) Broad.2st Component Extension Grid Easement. A non-exclusive
easement to locate, instal, Maintain and remove two (2) antennae or satellite dishes used

in conjunction with normal retail and/or office use on the Broadcast Component
Extension Grid, subject to sich reasonable requirements as may be imposed by the
Broadcast Owner from time to tirie

(R) Tenant Rights. In addition to the easement rights granted in this
Article I, the Retail Owner shall have a femporary easement to accommodate the space
rights set forth on Exhibit 2.1, including the rights for two vitrines located in the Office
Parcel Jobby (which vitrines are part of the ()ffice Parcel and which are owned and
controlled by the Office Owner) for use by the Reiai! Tenants as set forth on Exhibit 2.1;
provided, however, that the Retail Owner shall have the right to use one of the vitrines, at
Retail Owner’s election made within ninety (90) days of the Effective Date, in perpetuity,
regardless of whether the lease with the current Tenant usiug-such vitrine has expired or
terminated (the “Retail Tenant Vitrine”). Retail Owner ha: tpz eption, within ninety
(90) days of the Effective Date, to exchange the Retail Tenant Vitiiuc -with the vitrine set
forth on Exhibit 7.2 and indentified as the “Retail Option Vitrine”, and the use of such
Retail Option Vitrine shall continue in perpetuity and Retail Owner’s righis to use the
Retail Tenant Vitrine shall terminate. Retail Owner shall be respunsiVle for all
Maintenance required for the Retail Vitrines. These easement rights shall expite on the
same date that the rights of the Tenants under the applicable leases expire or iermiinate
(for the purpose of clarification, these easement rights shall continue for any renewal or
extension periods granted in accordance with the terms of the leases as those rights exist
as of the date hereof). All rights granted to Retail Tenants under leases or license
agreements in effect as of the Effective Date shall not be revoked by the Office Owner.
The Retail Owner shall have the right to grant the use of those portions of the Outdoor
Concourse Space designated on Exhibit 2.1(R) (the “Retail Seating Area”) (which
Retail Seating Area is the areas currently being used by the tenants under the Cheesecake
Factory Retail Lease and the Appetito Retail Lease) for use by its Retail Tenants as Retail
Plaza Users for seasonal dining and other food and beverage service uses commensurate
with the restaurant operation then being conducted by such Retail Tenant within the
Retail Parcel, such use to be in accordance with the terms of Section 2.1(P) (including
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clauses (1) through (8) thereof), except that, to the extent the same conflict with the terms
of Section 2.1(P), the rights relating to the placement of outdoor dining facilities
previously granted to the Retail Tenant under the Cheesecake Factory Retail Lease will
supersede the requirements of Section 2.1(P) and that no notice to or prior approval of
the Office Owner (or any other Owner) shall be required for the use permitted hereunder
by either such Retail Tenant. The Retail Owner’s right to grant the use of the Retail
Seating Area to Retail Tenants as specified in the immediately preceding sentence shall
survive the expiration or termination of the Cheesecake Factory Retail Lease or any other
lease currently existing and will remain an easement for the benefit of the Retail Owner
in perpetrity in the Retail Seating Area, subject to the Laws, terms and conditions of this
Article Y1, *his Declaration and the Existing Agreements. A non-exclusive easement to
place and Maiiitain, on behalf of one Retail Tenant, a sculptural brand element monument
which does not ;aclude any signage and which is further described on Exhibit 2.1(R) (the
“Monument”), it th space indicated on Exhibit 2.1(R), subject to the Laws, terms and
conditions of this Ariizie II (including those specifically relating to exterior signs), this
Declaration and the Exis:inz Agreements; provided, however, that the Office Owner shall
at all times have reasonzble approval over the size, design and placement of the
monument sign. For purposes of this Declaration, the Monument shall be deemed to be
exterior signage of the Retail GGwaer. Retail Owner shall also have a non-exclusive
easement for the placement of benthes in the areas where benches are currently located
as shown on Exhibit 2.1(R). Such benches shall be consistent with a First Class
Standard.

(S)  Storage Easement. An exclusive permanent easement to use, solely for
storage, the 862 square feet of storage space located in the Parking Garage and more
particularly depicted on Exhibit 2.1(T), and leased t0 one or more Retail Tenants as set
forth on Exhibit 2.1(T) pursuant to leases in effect on the Eifective Date, at no charge to
the Retail Owner (except that the Retail Owner shall reimburse the Office Owner for any
applicable utility costs associated with such storage space). Such storage space may be
relocated from time to time at the sole discretion of the Office Owner, at the Office
Owner’s sole cost and expense (such costs and expense to be reasonible); provided that
the new storage space is on a floor and in a location that has elevator access reasonably
consistent with the elevator access used for the original storage space and, 't~ the extent
utilities are currently being used in such original storage space, utilitics- that are
reasonably consistent therewith. For purposes of Maintenance, Restoration, iepairs,
insurance and indemnification, the storage spaces shall be considered a part of the Letail
Parcel, including for purposes of Maintenance, Restoration, repairs, insurance and
indemnification.

The easements granted in this Section 2.1 are granted to the Retail Owner. The Retail
Owner may, subject to the terms of this Declaration, grant the easement rights set forth in
Section 2.1(B), (E), (F), (K), (M), (P), (Q). (R). and (8) to its Commercial Permittees consistent
with the Retail Owner’s easement rights, provided, however, that the use of the easements
granted hereunder by the Retail Owner’s Commercial Permittees shall not increase the burden on
the burdened Owner’s Parcel any more than the rights granted to the Retail Owner under this
Article II. The granting of easement rights to Commercial Permittees under this Section 2.1
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shall not, in any way, increase the Retail Owner’s rights, reduce the Retail Owner’s obligations
under this Declaration, or create any privity between the other Owners and any such Commercial
Permittees.

2.2 Access. Fach Easement created under this Article II which provides or requires,
for its enjoyment, ingress and egress on, over, across or through any portion of the Commercial
Property shall (i) include such required rights of ingress and egress, and (ii) be in all respects
subject to such reasonable limitations as the Owner of the portion of the Commercial Property
burdened may, from time to time after consultation with the Office Owner, impose with respect
to the establishinent of limited paths of ingress and egress and limited hours of the day or days of
the week during viiich such Easements may be used to prevent any unreasonable interference
with the use, enjoyment, operation, or access to, the Commercial Property, or material increase
in operating costs to any Owner and in order to ensure the reasonable security of the Commercial
Property affected; provided, however, that any such limitations shall not preclude or
unreasonably restrict access (0, or the use enjoyment of, any such Easement for the normal
business operations of the bedefited portion of the Commercial Property. In utilizing an
easement created under this Aiticle X, the Retail Owner shall, to the extent reasonably
practicable, minimize the impact of iis exercise on the operations of the burdened Parcel, taking
into consideration any disruption on the srerations of the burdened Parcel. To the extent any
easement granted under this Article II may iaterfere with the operations of the Owner of the
burdened Parcel, the Retail Owner shall exercise-commercially reasonable efforts to minimize
such interference. The Retail Owner shall use, and shall cause the Retail Tenants to use, the
easements granted in this Article II in a commercially reasonable and orderly manner such that
the use thereof will not unreasonably interfere with e casement rights granted to the other
Owners and their Tenants under this Declaration or unrcasonably interfere with any Owner’s
ownership rights in their respective Parcels.

2.3  Binding. Easements provided for, declared or created(a) under Section 2.1 shall
be binding upon the Owners of any portion of the Commercial Property kurdened thereby and,
subject to the provisions of Article XXV, all of such Easements shall run n favor of and inure to
the benefit of and be appurtenant to the portion of Commercial Préperty so benefited.
Notwithstanding the easements granted in this Declaration, each Owner retains and reserves any
and all other rights of ownership with respect to its Parcel.

2.4  Relocation. Fach of the Owners of the Commercial Property burdencd oy the
easements set forth herein shall have the right, at its respective sole cost and expense, to relocate
within its Parcel any Facilities, Component Facilities and Easements which burden its Parcel and
benefit the Retail Parcel, other than Easements declared or created under Section 2.1(C) and
Section_2.1(P), so long as such relocation is reasonable and does not have a material adverse
effect on the use, operation, operating cost, enjoyment of, or access to, the Retail Parcel.

25  Security_Control and Temporary Closure. The Owner whose Parcel is
burdened by the Easements granted in this Article II, or the Office Owner, as applicable, may,

(1) in connection with the performance of Commercial Property Maintenance Obligations, or
(2) in an Emergency Situation, or (3) to prevent a dedication of, or an accruing of rights by, the
public in and to the use of any portion of the Entire Property: temporarily prevent, close off or
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restrict the flow of pedestrian or vehicular ingress, egress or use in, over, on, across and through
any of the Easements, but only to the minimal extent and for the shortest time period reasonably
necessary under the circumstances in order to minimize the effect on the user of such Easement.
In addition, provided there is no material adverse impact on ingress and egress, the Office Owner
may, from time to time, impose reasonable security controls and access limitations consistent
with the operation of the Building and applicable Law and install any overall security system for
the Entire Property. In imposing the foregoing controls, the Office Owner shall take into
consideration the (i) reasonable needs and requirements of the user of the Easement consistent
with Comparable Buildings, (ii) the circumstances giving rise to such controls, and (iii) controls
imposed at Comparable Buildings.

ARTICLE Iii

EASEMENTS BENEFITING THE OBSERVATORY PARCEL

3.1 Easement Declsred.. Subject to the Rules and Regulations, the following
perpetual (except as otherwise set{orth.below) easements benefiting the Observatory Parcel and
burdening the other Parcels and any other portions of the Commercial Property are hereby
declared and created:

(A)  Structural Support. A non-exclusive easement in and to all Structural
Supports at any time located within or constitating a part of the Commercial Property for
the support of (i) the Observatory Parcel and {ij) any Facilities or other portions of the
Commercial Property with respect to which tlie Observatory Owner is granted an
easement under this Declaration.

(B) Ingress and Egress. A non-exclusive easement (i) for ingress and egress
by the Owners over the Commercial Property Public Comuuei Areas, (ii) for ingress and
egress by persons, vehicles, material and equipment over,-under and through such
portions of the Commercial Property as may be necessary to pe:riii-the exercise of the
rights granted to the Observatory Owner hereunder during any perioc 11 which said rights
may be exercised, and (iii) over, under and through such portions of ine Commercial
Property as may be necessary to enable the Observatory Owner to perforniits obligations
under this Declaration. All rights of use under this Section 3.1(B) may be ¢x<reised by
the Permittees of the Owners.

(C) Encroachments. An exclusive easement to maintain encroachments in
the event and to the extent that, by reason of the original construction of the Building, any
reconstruction thereof, minor surveying errors, or the subsequent settlement or shifting of
any part of the Building, any part of the Observatory Parcel encroaches or shall hereafter
encroach upon any part of the Commercial Parcel. Such easement to maintain
encroachments shall exist only as long as the encroaching portlon of the Building
continues to exist.

(D)  Facilities. A non-exclusive easement for the use by the Observatory
Owner of any Facilities and Component Facilities (including any replacements thereof or
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additions thereto) or Facilities Areas serving or benefiting the Observatory Parcel located
in, on or about other portions of the Commercial Property.

(E) Loading Dock. A non-exclusive easement for ingress and egress by
persons, vehicles, material and equipment over, on, across and through the truck ramps,
the trucking concourse and loading dock located on the east side of the ground floor of
the Office Parcel, as modified from time to time for the purposes described in this
Declaration and for such other purposes as are customary for the operation and use of a
similar high-rise building, in all cases, subject, however, to the terms and conditions set
forth in Acticle XVI hereof and Exhibit 16.1 attached hereto.

(F) ~“Deliveries and Scavenger Service. A non-exclusive easement for the use
of the trucking voncourse (including truck berths), loading docks, dock levelers, trash
areas, service cortidsrs and ramps located on the on the east side of ground floor of the
Office Parcel, for fac receipt, transport, loading and unloading of materials and
equipment and disposal of ‘roch and for any other similar purposes for which such areas
are custornarily used in the operation and use of a similar high-rise building; in all cases
subject, however, to the terias and conditions set forth in Article XVI hereof and
Exhibit 16.1 attached hereto.

(G) Emergency and Service Azsess. A non-exclusive easement for ingress
and egress by persons, material and equipment over, on, across and through (i) those
sections of the fire stairways located, from time *o time, in the Commercial Property and
any corridors, hallways or vestibules located iu the Commercial Property which are
necessary for ingress to or egress from such stairviays, (ii) the service corridors located
on the ground floor of the Commercial Property, and {ii1) the employee entrances located
on the ground floor of the Commercial Property.

(H) Window Washing. A non-exclusive easement fc: a<cess to and the right
to the use of the Operator’s Platform and System for the purpose or cieaning the exterior
windows of the Observatory Parcel. Use of the Operator’s Platfcnn and System for
window washing shall be governed by the terms and conditions set forth in Article XV
hereof and Exhibits 16.1 and 16.2.

(D  Emergency Generator. A temporary non-exclusive easement during the
existence of an Emergency Situation for ingress and egress by persons, material and
equipment over, on, across and through the emergency generator room located in the
Office Parcel and use of the Facilities located therein for restoring temporary electrical
power to portions of the Observatory Parcel. Any such use of the Emergency Generator
under this Section 3.1(I) shall be subject to the reasonable restrictions and operational
guidelines imposed by the Office Owner from time to time including the specific capacity
for each Parcel.

Q)] Self-Help. During such time as any Owner of any part of the Commercial
Property is a Defaulting Owner with respect to any of its Maintenance obligations
hereunder, to the extent the Observatory Owner has the right pursuant to this Declaration
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to perform any such repair or Maintenance, a non-exclusive, temporary easement for
ingress and egress by persons, material and equipment over, on, across and through the
portion of the Commercial Property owned by the Defaulting Owner for the purpose of,
and to the extent necessary to, exercise any such right of repair or Maintenance.

(K) Maintenance Access. A non-exclusive easement for persons, materials
and equipment over, on, across and through those portions of the Commercial Property
which are reasonably necessary (i)to permit the Maintenance or Restoration of the
Observatory Parcel as required or permitted pursuant to this Declaration, or to the extent
reasoriably necessary to exercise the Easement rights set forth in this Section, or (iii) to
construct and Maintain substitute or additional structural support required by Article [X
hereof. Any uze of the easements described in this Section 3.1(X) shall be reasonably
coordinated wit' the Office Owner. Any use of the easements described in this Section
3.1(K) shall be reascaably coordinated with the Office Owner. If access is required to
any space leased to any Tenant, the Observatory Owner shall coordinate with the Owner
of such Tenant space to gain such access as is necessary and reasonable to perform the
Maintenance, and, if requecsted by the burdened Owner, the burdened Owner shall be
permitted to perform the wo'k and be reimbursed by the Observatory Owner for any
reasonable expenses incurred by ‘he burdened Owner in connection therewith.

(L)  Freight Elevator. The non-exclusive easement for the use of two freight
elevators identified as Elevator Cars nun bers 5 and 6, which are owned by the Office
Owner, for use in common with all of the other Owners, and the non-exclusive easement
for the use of one freight elevator in commor” with the Restaurant Owner and the
Broadcast Owner (and, to the extent provided in Article 1V, the Office Owner), identified
as Elevator Car number 4, which is owned by the Osfice Owner. All of these freight
elevators are shown on Exhibit P attached hereto, and saall at all times be capable of
stopping at each level of the Commercial Building for Ligiess to or egress from the
Observatory Parcel for persons, materials and equipmen:. (%) for Maintenance of
Facilities and Component Facilities in the Observatory Parcc!, {B)to perform its
obligations under this Declaration and (C) in an Emergency Situation.

(M) Janitor and Security Room. A non-exclusive easement ror riaintenance
and security staff employed by the Observatory Owner to use Facilities locatzd on the
16th floor of the Building, provided for such staff including the lunch 1oom. and
washroom Facilities.

(N)  Parking Garage Ramp. A non-exclusive easement for use of the Parking
Garage Ramp for ingress and egress to and from the Parking Garage, and to and from the
entrance and exit drives on the east side of the Commercial Building leading to Chestnut
Street and Delaware Street.

(O) Locker Room. A non-exclusive easement for use by the maintenance,
security and support staff employed by the Observatory Owner to use the two (2) locker
room facilities located on the concourse level of the Commercial Building.
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(P) Common Walls, Ceilings and Floors. A non-exclusive easement for
support, enclosure, use and Maintenance with respect to those walls and horizontal slabs
existing in and along the common boundaries of the Observatory Parcel and other Parcels
in the Commercial Parcel which also serve as walls, ceilings or floors for these other
parcels of the Commercial Building,

(Q) Passenger Elevator. A nonexclusive easement for the use of passenger
Elevator Car number 2, as shown on Exhibit P attached hereto, in common with the
Restaurant Owner, for ingress and egress to and from the Observatory Parcel for the
Permiitees of the Observatory Owner. The use of Elevator Car number 2 shall be
reserved ‘for-the Observatory Owner and the Restaurant Owner, based on the Schedule
attached hereto as Exhibit Q and made a part hereof. Changes to this schedule shall be
made only with thz consent of both the Observatory Owner and the Restaurant Owner,
and the parties heieby agree to revisit such schedule in good faith upon the expiration of
the existing lease for tlie operation of the Restaurant Parcel. Any dispute regarding the
use of Elevator Car number-2 shall be subject to resolution in accordance with the
provisions of Article XVIt. The Observatory Owner and the Restaurant Owner shall
have the exclusive right to make mutually and reasonably agreeable improvements,
alterations and/or upgrades to Elevator Car number 2, and the Restaurant Owner hereby
agrees that the Observatory Owner-sliall be permitted to install audio and/or visual
features (not to include any third party advsitisements) consistent with the operation of a
first class observatory business in the interior of Elevator Car number 2 subject to the
Restaurant Owner’s approval, not to be unreasorably withheld, that such features (i) are
not inconsistent with the First Class Standzrd (taking into account the unique
characteristics of the operation of an observatory business), (if) do not materially impact
the structure or operation of Elevator Car number 2,{i11) shall not be heard from in an
unreasonably loud manner, and shall not otherwise pose'an unreasonable nuisance to a
reasonable customer of a first-class white tablecloth restaurzut that shares a common
elevator with a first-class observatory (e.g., no unreasonably jarring visual effects or
unreasonably loud or annoying sound effects, the Retail Owner herehy acknowledging
that the fact that the elevator includes audio and/or visual features of the observatory
experience would not in and of itself pose an unreasonable nuisance), ( iv) do not
unreasonably disturb, or create an unreasonable nuisance for, any -Cimmercial
Permittees, (v) comply with Laws, or (vi) do not otherwise pose a danger to the nealth or
safety of the Restaurant Owner or its Permittees; and subject to the Office Uwrer’s
approval, not to be unreasonably withheld that such features shall not be heard from in an
unreasonably loud manner, and shall not unreasonably disturb any Commercial
Permittees in any Common Areas or other Owner’s Parcel. Notwithstanding anything to
the contrary, no audio, visual or other features will be permitted to be installed within
Elevator Car 2 if any music, sounds or other noise can be heard from outside of Elevator
Car 2 when such elevator car is on either the lower concourse level or the street-level
floor and the elevators doors are open, and no visual effects or non-customary elevator
lighting shall be visible from outside of Elevator Car 2 when the elevator car is on the
street level floor and the doors are open.
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(R)  Public Restrooms. A non-exclusive perpetual easement for access to, and
use of, the restrooms located within the Retail Parcel on the concourse level of the
Commercial Building as identified on Exhibit L, at all times that the concourse level of
the Commercial Building is open. Such restroom shall serve as the public restrooms for
the Commercial Building.

(S)  Tenant Rights. In addition to the easement rights granted in this Article
11, the Observatory Owner shall have a temporary easement to accommodate the space
rights set forth on Exhibit 3.1. These easement rights shall expire on the same date that
the rights'of the Tenants under the applicable leases expire or terminate (for the purpose
of clarifi¢ation, these easement rights shall continue for any renewal or extension periods
granted in adordance with the terms of the leases as those rights exist as of the date
hereof). All rigtts granted to Tenants of the Observatory Owner under the leases,
licenses or other agriements in effect as of the Effective Date and listed on Exhibit 3.1
shall not be revoked Ly the Office Owner or the Retail Owner, and the Observatory
Owner shall continue to/nave-such rights for so long as the Observatory Owner provides
the related services in the operation of its business (whether pursuant to the existing
agreement, any replacement wgreement or it elects to provide such services itself). The
Observatory Owner is also gran‘es an easement in perpetuity for the vitrine shown on
Exhibit 7.2 and labeled as the “Obssivatory Vitrine.” The Observatory Owner shall be
responsible for all Maintenance required for-the Observatory Vitrine.

(T)  Storage Easement, An exclisive permanent easement to use, solely for
storage, the 240 square feet of storage spacc more particularly set forth on Exhibit
3.1(T), at no charge to the Observatory Owner (excep: that the Observatory Owner shall
reimburse the Office Owner for any applicable utilitv' costs associated with such storage
space). Such storage space may be relocated from time (o time at the sole discretion of
the Office Owner at the Office Owner’s sole cost and expense {cuch costs and expense to
be reasonable), provided that the new storage space is on a floor zud in a location that has
reasonable elevator access reasonably consistent with the originul storage space. For
purposes of Maintenance, Restoration, repairs, insurance and indemrirication, the storage
space shall be considered a part of the Observatory Parcel, and the Observatory Owner
shall use such storage space consistent with all Laws and Rules and Regulavsn:.

(U)  Observatory Elevator Ingress and Egress Easement. An eascrient is
granted for patrons of the Observatory Component to exit the Observatory Parcel, in the

area shown as the “Observatory Easement Area” on Exhibit L, attached hereto, located
in the concourse area of the Commercial Building. The right to the use the Observatory
Easement Areas shall be limited to those days and those hours that the ticket office and/or
the Observatory Component is open for business to the public (or open for scheduled
private parties or events), and shall be subject to reasonable Rules and Regulations
promulgated by the Office Owner with respect to the use of this area.

The easements granted in this Section 3.1 are granted to the Observatory Owner. The
Observatory Owner may, subject to the terms of this Declaration, grant the easement rights set

forth in Section 3.1(B), (E), (F), (L), (N), (Q), (R), (S) and (T) to its Commercial Permittees
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consistent with the Observatory Owner’s easement rights, provided, however, that the use of the
easements granted hereunder by the Observatory Owner’s Commercial Permittees shall not
increase the burden on the burdened Owner’s Parcel any more than the rights granted to the
Observatory Owner under this Article III. The granting of easement rights to Commercial
Permittees under this Section 3.1 shall not, in any way, increase the Observatory Owner’s rights,
reduce the Observatory Owner’s obligations under this Declaration, or create any privity
between the other Owners and any such Commercial Permittees.

32  Access. Each Easement created under this Article IIT which provides or requires,
for its enjoymient, ingress and egress on, over, across or through any portion of the Commercial
Property shall (i) include such required rights of ingress and egress, and (ii) be in all respects
subject (except in-an Fmergency Situation) to such reasonable limitations as the Owner of the
portion of the Commerciél Property burdened may, from time to time after consultation with the
Office Owner, impose with zespect to the establishment of limited paths of ingress and egress
and limited hours of the dav s+ days of the week during which such Easements may be used to
prevent any unreasonable intertererce with the use, enjoyment, operation, or access to, the
Commercial Property, or materiai inerease in operating costs to any Owner, and in order to
ensure the reasonable security of the “ommercial Property affected; provided, however, that any
such limitations shall not preclude or unr<asonably restrict access to, or the use enjoyment of,
any such Easement for the normal bucizess operations of the benefited portion of the
Commercial Property. In utilizing an easement ¢reated under this Article IT1, the Observatory
Owner shall, to the extent reasonably practicab.e, minimize the impact of its exercise on the
operations of the burdened Parcel, taking into considesztion any disruption on the operations of
the burdened Parcel. To the extent any easement grarie< under this Article ITI may interfere
with the operations of the Owner of the burdened Parcel, th= nther the Observatory Owner shall
exercise commercially reasonable efforts to minimize such inwrference. The Observatory Owner
shall use, and shall cause its Tenants to use, the easements granted in this Article III in a
commercially reasonable and orderly manner such that the use thie:cof will not unreasonably
interfere with the easement rights granted to the other Owners and ‘neir Tenants under this
Declaration or unreasonably interfere with any Owner’s ownership rigats_in their respective
Parcels.

3.3  Binding. Easements provided for, declared or created (a) under Sectic: 3.1 shall
be binding upon the Owners of any portion of the Commercial Property burdened thezehy and,
subject to the provisions of Article XXV, all of such Easements shail run in favor of and irure to
the benefit of and be appurtenant to the portion of the Commercial Property so benefited.
Notwithstanding the easements granted in this Declaration, each Owner retains and reserves any
and all other rights of ownership with respect to its Parcel.

34  Relocation. Each of the Owners of the Commercial Property burdened by the
easements set forth herein shall have the right, at its respective sole cost and expense, to relocate
within its Parcel any Facilities, Component Facilities and Easements which burden its Parcel and
benefit the Observatory Parcel, other than Easements declared or created under Section 3.1(C),
so long as such relocation is reasonable and does not have a material adverse effect on the use,
operation, operating cost, enjoyment of, or access to, the Observatory Parcel.

36

CH1 6392513




1217926135 Page: 45 of 723

UNOFFICIAL COPY

3.5  Security Controls and Temporary Closure. The Owner whose Parcel is
burdened by the Easements granted in Article ITI, or the Office Owner, as applicable, may,
(1) in connection with the performance of Commercial Property Maintenance Obligations, or
(2) in an Emergency Situation, or (3) to prevent a dedication of, or an accruing of rights by, the
public in and to the use of any portion of the Entire Property: temporarily prevent, close off or
restrict the flow of pedestrian or vehicular ingress, egress or use in, over, on, across and through
any of the Easements, but only to the minimal extent and for the shortest time period reasonably
necessary under the circumstances in order to minimize the effect on the user of such Easement.
In addition, provided there is no material adverse impact on ingress and egress, the Office Owner
may, from time 1 time, impose reasonable security controls and access limitations consistent
with the operatior 05 the Building and applicable Law and install any overall security system for
the Entire Property. In imposing the foregoing controls, the Office Owner shall take into
consideration the (i) reasonable needs and requirements of the user of the Easement consistent
with Comparable Buildings; {ii) the circumstances giving rise to such controls, and (iii) controls
imposed at Comparable Builuings.

ARTICLE IV

EASEMENTS BENSTYITING THE OFFICE PARCEL

4.1 Easement Declared. Subjeci to-the Rules and Regulations, the following
perpetual (except as otherwise set forth below) easements benefiting the Office Parcel and
burdening the other Parcels and any other portions. of the Commercial Property are hereby
declared and created:

(A)  Structural Support. A non-exclusive casement in and to all Structural
Supports at any time located within or constituting a part >f the Commercial Property for
the support of (i)the Office Parcel and (ii) any Facilities cr other portions of the
Commercial Property with respect to which the Office Owner is granted an easement
under this Declaration.

(B) Ingress and Egress. A non-exclusive easement (i) for inzress and egress
by the Owners over the Commercial Property Public Common Areas, (ii) for ipgress and
egress by persons, vehicles, material and equipment over, under and threogh such
portions of the Commercial Property as may be necessary to permit the exercise of the
rights granted to the Office Owner hereunder during any period in which said rights may
be exercised, and (iii} over, under and through such portions of the Commercial Property
as may be necessary to enable the Office Owner to perform its obligations under this
Declaration. All rights of use under this Section 4.1(B) may be exercised by the
Permittees of the Owners.

(C) Encroachments. An exclusive easement to maintain encroachments in
the event and to the extent that, by reason of the original construction of the Building, any
reconstruction thereof, minor surveying errors, or the subsequent settlement or shifting of
any part of the Building, any part of the Office Parcel encroaches or shall hereafter
encroach upon any part of the Commercial Parcel. Such easement to maintain
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encroachments shall exist only as long as the encroaching portion of the Building
continues to exist.

(D)  Facilities. A non-exclusive easement for the use and Maintenance of all
Facilities and Component Facilities (including any replacements thereof or additions
thereto) and Facilities Areas located in, on or about the Commercial Property, whether as
the Owner of the Office Parcel, or in the role the Office Owner has as the operator of the
Building as specified herein.

()  Emergency and Service Access. A non-exclusive easement for ingress
and egress by persons, material and equipment over, on, across and through (i) those
sections of in< fire stairways located, from time to time, in the Commercial Property and
any corridors, hailways or vestibules located in the Commercial Property which are
necessary for ingress to or egress from such stairways, (ii) the service corridors located
on the ground floor. o e Commercial Property, and (jii) the employee entrances located
on the ground floor of the Commercial Property.

(F)  Facade Maintenance and Cleaning and Window Washing. A
non-exclusive easement for acc¢ss to and the right to use the Operator’s Platform and

System for the purpose of (i) cleanizs the exterior windows of the Office Parcel; and
(i) Maintaining the Exterior Fagade of the Commercial Building, or any portion thereof,
and any portion of the exterior fagade, windows and wall and exterior fagade, windows
and wall Structural Supports of the Existing Peesidential Property that is required to be
Maintained, if any, by the Owners under tas Residential Condominium Operating
Agreement. Maintenance of the Exterior Fagade ol #ii> Commercial Building shall be at
the cost and expense of the Owner in whose Parcel e portion of the Exterior Fagade
being Maintained is located, as more fully describe¢. in Article XVI hereof and
Exhibits 16.1 and 16.2 attached hereto.

(G)  Self-Help. During such time as any Owner of any part of the Commercial
Property is a Defaulting Owner with respect to any of its Maintznance obligations
hereunder, to the extent the Office Owner has the right pursuant to th’s Dzclaration to
perform any such repair or Maintenance, a non-exclusive, temporary easemie®t for ingress
and egress by persons, material and equipment over, on, across and through the rortion of
the Commercial Property owned by the Defaulting Owner for the purpose of, aii 1o the
extent necessary to, exercise any such right of repair or Maintenance.

(H) Maintenance Access. A non-exclusive easement for persons, materials
and equipment over, on, across and through those portions of the Commercial Property
which are reasonably necessary (i) to permit the performance of the Commercial Property
Maintenance Obligations, the Maintenance or Restoration of the Office Parcel and the
performance of any Capital Project, as required or permitted pursuant to this Declaration,
or to the extent reasonably necessary to use the Easement rights set forth in this Section,
or (iii) to construct and Maintain substitute or additional structural support required by
Article IX hereof. If access is required to any space leased to any Tenant, the Office
Owner shall coordinate with the Owner of such Tenant space to gain such access as is
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necessary and reasonable to perform the Maintenance, and, if requested by the burdened
Owner, the burdened Owner shall be permitted to perform the work and be reimbursed by
the Office Owner for any reasonable expenses incurred by the burdened Owner in
connection therewith.

() Public Restrooms. A non-exclusive perpetual easement for access to, and
use of, the restrooms located within the Retail Parcel on the concourse level of the
Commercial Building as identified on Exhibit L, including access to, and use of, the
“slop sink” located therein, at all times that the concourse level of the Commercial
Building i open. Such restroom shall serve as the public restrooms for the Commercial
Building.

(J) = Javitor and Security Rooms. A non-exclusive easement for
maintenance, security and support staff employed by the Office Owner to use Facilities
located on the 16th fior of the Building, provided for such staff, including the lunch
room and washroom Facilities,

(K)  Locker Room! A non-exclusive easement for use by the maintenance and
security staff employed by the Office Owner to use the two (2) locker room facilities
located on the concourse level of th= Cemmercial Building.

(L) Common Walls, Ceiling:_and Floors. A non-exclusive easement for
support, enclosure, use and Maintenance witia respect to those walls and horizontal slabs
existing in and along the common boundaries o the Office Parcel and other Parcels in the
Commercial Parcel which also serve as walls, ceiiings or floors for these other parcels of
the Commercial Building.

(M) Commercial Property Signage. An euclasive easement is hereby

granted to the Office Owner, to be used in accordance witk (e provisions Section 7.1
and Section 7.2, to approve, locate, install, use, operate, mes:fy, remove, relocate,
Maintain and replace any and all interior and exterior signage, ider.tification elements,
advertising medium and other Building directories and signage, in, o or about any
portion of the Commercial Property. The Office Owner also may grant and cxtend such
rights to another Owner or such Owner’s Tenants in accordance with the provisions of
Section 7.2. Except for the existing signage described in Section 7.1 the Office Owner
is hereby granted and reserved the sole and absolute power, right and authenty to
establish, approve, locate, install, use, operate, relocate and replace the signage in the
Commercial Property, all in compliance with Section 7.1(E) and Section 7.2.

(N}  Broadcast Component Extension Grid Easement. A non-exclusive
easement to locate, install, Maintain and remove twelve (12) antennae or satellite dishes
used in conjunction with normal retail and/or office use on the Broadcast Component
Extension Grid, subject to such reasonable requirements as may be imposed by the
Broadcast Owner from time to time. If more space is needed by the Office Owner, the
Broadcast Owner shall use commercially reasonable efforts to make appropriate space
available.
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(O) Tenant Rights. In addition to the easement rights granted in this
Article I1, the Office Owner shall have a temporary easement to accommodate the space
rights set forth on Exhibit 4.1, These easement rights shall expire on the same date that
the rights of the Tenants under the applicable leases expire or terminate (for the purpose
of clarification, these easement rights shall continue for any renewal or extension periods
granted in accordance with the terms of the leases as those rights exist as of the date
hereof).

The easements granted in this Section 4.1 are granted to the Office Owner. The Office
Owner may, sabizct to the terms of this Declaration, grant the easement rights set forth in
Section 4.1(B), (02,1, (X), (M), (N), and (O) to its Commercial Permittees consistent with the
Office Owner’s eascrient rights, provided, however, that the use of the easements granted
hereunder by the Otfice “wner’s Commercial Permittees shall not increase the burden on the
burdened Owner’s Parcel-any more than the rights granted to the Office Owner under this
Article IV. The granting of 2zsement rights to Commercial Permittees under this Section 4.1
shall not, in any way, increase thé Office Owner’s rights, reduce the Office Owner’s obligations
under this Declaration, or create ary privity between the other Owners and any such Commercial
Permittees.

42  Access. Each Easement creited under this Article IV which provides or requires,
for its enjoyment, ingress and egress on, over, across or through any portion of the Commercial
Property shall (i) include such required rights of ingress and egress, and (ii) be in all respects
subject (except in an Emergency Situation) to such reasonable limitations as the Owner of the
portion of the Commercial Property burdened may, from time to time after consultation with the
Office Owner, impose with respect to the establishment of :mited paths of ingress and egress
and limited hours of the day or days of the week during which-such Easements may be used to
prevent any unreasonable interference with the use, enjoyment, operation, or access to, the
Commercial Property, or material increase in operating costs to-9uv. Owner, and in order to
ensure the reasonable security of the Commercial Property affected; provided, however, that any
such limitations shall not preclude or unreasonably restrict access to, or *lie-use enjoyment of,
any such Easement for the normal business operations of the benefited portion of the
Commercial Property. In utilizing an easement created under this Article IV, the Cffice Owner
shall, to the extent reasonably practicable, minimize the impact of its exercise on-ty eperations
of the burdened Parcel, taking into consideration both the Office Owner’s obligatiors wnder this
Declaration and any disruption on the operations of the burdened Parcel. To the extest any
easement granted under this Article IV may interfere with the operations of the Owner of the
burdened Parcel, the Office Owner shall exercise commercially reasonable efforts to minimize
such interference. The Office Owner shall use, and shall cause its Tenants to use, the easements
granted in this Article IV in a commercially reasonable and orderly manner such that the use
thereof will not unreasonably interfere with the easement rights granted to the other Owners and
their Tenants under this Declaration or unreasonably interfere with any Owner’s ownership
rights in their respective Parcels, taking into account the Office Owner’s obligations under this
Declaration.

43 Binding. Easements provided for, declared or created (a) under Section 4.1 shall
be binding upon the Owners of any portion of the Commercial Property burdened thereby and,
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subject to the provisions of Article XXV, all of such Easements shall run in favor of and inure to
the benefit of and be appurtenant to the portion of the Commercial Property so benefited.
Notwithstanding the easements granted in this Declaration, each Owner retains and reserves any
and all other rights of ownership with respect to its Parcel.

44 Relocation. Each of the Owners of the Commercial Property burdened by the
easements set forth herein shall have the right, at its respective sole cost and expense, to relocate
within its Parcel any Facilities, Component Facilities and Easements which burden its Parcel and
benefit the Office Parcel, other than Easements declared or created under Section 4.1(C), so long
as such relocaticx is reasonable and does not have a material adverse effect on the use, operation,
operating cost, enjsyment of, or access to, the Office Parcel.

45  Security (ontrols and Temporary Closure. The Owner whose Parcel is
burdened by the Easemers granted in this Article IV, or the Office Owner, as applicable, may,
(1) in connection with the pirformance of Commercial Property Maintenance Obligations and
the performance of its other obligalinns under this Declaration, or (2) in an Emergency Situation,
or (3) to prevent a dedication of, cr an-accruing of rights by, the public in and to the use of any
portion of the Entire Property: tempcrarily prevent, close off or restrict the flow of pedestrian or
vehicular ingress, egress or use in, over, on; 2cross and through any of the Easements, but only to
the minimal extent and for the shortest time period reasonably necessary under the circumstances
in order to minimize the effect on the user of such-Easement. In addition, provided there is no
material adverse impact on ingress and egress, the Office Owner may, from time to time, impose
reasonable security controls and access limitations consistent with the operation of the Building
and applicable Law and install any overall security sysizox for the Entire Property. In imposing
the foregoing controls, the Office Owner shall take into cousideration the (i) reasonable needs
and requirements of the user of the Easement consistent wiin Comparable Buildings, (ii) the
circumstances giving rise to such controls, and (iii) controls impo.ied at-Comparable Buildings.

ARTICLE Y

EASEMENTS BENEFITING THE RESTAURANT PARCEL

51 Easement Declared. Subject to the Rules and Regulations, the (ollowing
perpetual (except as otherwise set forth below) easements benefiting the Restaurant I'uel and
burdening the other Parcels and any other portions of the Commercial Property arc vereby
declared and created:

(A)  Structural Support. A non-exclusive easement in and to all Structural
Supports at any time located within or constituting a part of the Commercial Property for
the support of (i) the Restaurant Parcel and (ii) any Facilities or other portions of the
Commercial Property with respect to which the Restaurant Owner is granted an easement
under this Declaration.

(B) Ingress and Egress. A non-exclusive easement (i) for ingress and egress
by the Owners over the Commercial Property Public Common Areas, (i) for ingress and
egress by persons, vehicles, material and equipment over, under and through such
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portions of the Commercial Property as may be necessary to permit the exercise of the
rights granted to the Restaurant Owner hereunder during any period in which said rights
may be exercised, and (iii) over, under and through such portions of the Commercial
Property as may be necessary to enable the Restaurant Owner to perform its obligations
under this Declaration. All rights of use under this Section 5.1(B) may be exercised by
the Permittees of the Owners.

(C) Encroachments. An exclusive easement to maintain encroachments in
the evert and to the extent that, by reason of the original construction of the Building, any
reconstruction thereof, minor surveying errors, or the subsequent settlement or shifting of
any part of the Building, any part of the Restaurant Parcel encroaches or shall hereafter
encroach uron’ any part of the Commercial Parcel. Such easement to maintain
encroachments (sha!l exist only as long as the encroaching portion of the Building
continues to exist.

(D)  Facilities. /i non-exclusive easement for the use by the Restaurant Qwner
of any Facilities and Compezent Facilities (including any replacements thereof or
additions thereto) or Facilities Area serving or benefiting the Restaurant Parcel located in,
on or about other portions of the Commercial Property.

(E) Loading Dock. A non-eyclusive easement for ingress and egress by
persons, vehicles, material and equipmen: over, on, across and through the truck ramps,
the trucking concourse and loading dock locate on the east side of the ground floor of
the Office Parcel, as modified from time to te for the purposes described in this
Declaration and for such other purposes as are cusicinary for the operation and use of a
similar high-rise building, in all cases, subject, howevz¢r, to the terms and conditions set
forth in Article XVI hereof and Exhibit 16.1 attached herzto.

(F)  Deliveries and Scavenger Service. A non-exciusive easement for the use
of the trucking concourse (including truck berths), loading docks, dock levelers, trash
areas, service corridors and ramps located on the east side of the'ground floor of the
Office Parcel, for the receipt, transport, loading and unloading of materials and
equipment and disposal of trash and for any other similar purposes for whizn such areas
are customarily used in the operation and use of a similar high-rise building.

(G) Emergency and Service Access. A non-exclusive easement for ingress
and egress by persons, material and equipment over, on, across and through (i) those
sections of the fire stairways located, from time to time, in the Commercial Property and
any corridors, hallways or vestibules located in the Commercial Property which are
necessary for ingress to or egress from such stairways, (ii) the service corridors located
on the ground floor of the Commercial Property, and (jii) the employee entrances located
on the ground floor of the Commercial Property.

() Window Washing. A non-exclusive easement for access to and the right
to the use of the Operator’s Platform and System for the purpose of cleaning the exterior
windows of the Restaurant Parcel, or any portion thereof. Use of the Operator’s Platform
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and System for window washing shall be governed by the terms and conditions set forth
in Article XVI hereof and Exhibits 16.1 and 16.2.

()] Emergency Generator. A temporary non-exclusive easement during the
existence of an Emergency Situation for ingress and egress by persons, material and
equipment over, on, across and through the emergency generator room located in the
Office Parcel and use of the Facilities located therein for restoring temporary electrical
power to portions of the Restaurant Parcel. Any such use of the Emergency Generator
under this Section 5.1(I) shall be subject to the reasonable restrictions and operational
guidelines imposed by the Office Owner from time to time including the specific capacity
for each Fareal.

() * seif-Help. During such time as any Owner of any part of the Commercial
Property is a Defavliing Owner with respect to any of its Maintenance obligations
hereunder, to the exietihe Restaurant Owner has the right pursuant to this Declaration to
perform any such repair or Maintenance, a non-exclusive, temporary easement for ingress
and egress by persons, material and equipment over, on, across and through the portion of
the Commercial Property owred by the Defaulting Owner for the purpose of, and to the
extent necessary to, exercise any such right of repair or Maintenance.

(K) Maintenance Access.” A non-exclusive easement for persons, materials
and equipment over, on, across and through those portions of the Commercial Property
which are reasonably necessary (i) to pernut the Maintenance or Restoration of the
Restaurant Parcel as required or permitted purcurat to this Declaration, or to the extent
reasonably necessary to exercise the Easement righis-set forth in this Section, or (ii) to
construct and Maintain substitute or additional struciv.2! support required by Article IX
hereof. Any use of the easements described in this Section 5.1(K) shall be reasonably
coordinated with the Office Owner. If access is required *0-any space leased to any
Tenant, the Restaurant Owner shall coordinate with the Owner of such Tenant space to
gain such access as is necessary and reasonable to perform th< iaintenance, and, if
requested by the burdened Owner, the burdened Owner shall be permi‘ted to perform the
work and be reimbursed by the Restaurant Owner for any reasonable experses incurred
by the burdened Owner in connection therewith.

(L)  Freight Elevator. The non-exclusive easement for the use of twa fieight
elevators identified as Elevator Car numbers 5 and 6, which are owned by the Office
Owner, to be used in common with all of the other Owners and the non-exclusive
easement for the use of one elevator in common with the Broadcast Owner and the
Observatory Owner (and, to the extent provided in Article IV, the Office Owner)
identified as Elevator Car number 4, which is owned by the Office Owner. These freight
elevators are shown on Exhibit P attached hereto, which are and shall at all times be
capable of stopping at each level of the Commercial Building for ingress to or egress
from the Restaurant Parcel for persons, materials and equipment (A) for Maintenance of
Facilities and Component Facilities in the Restaurant Parcel, (B)to perform its
obligations under this Declaration and (C) in an Emergency Situation.
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(M)  Janitor and Security Rooms. A non-exclusive easement for maintenance
security and support staff employed by the Restaurant Owner to use Facilities located on
the 16th floor of the Building, provided for such staff, including the lunch room and
washroom Facilities.

(N)  Parking Garage Ramp. A non-exclusive easement for use of the Parking
Garage Ramp for ingress and egress to and from the Parking Garage, and to and from the
entrance and exit drives on the east side of the Commercial Building leading to Chestnut
Street and Delaware Street.

(0)~, Locker Room. A non-exclusive easement for use by the maintenance and
security stafi émployed by the Restaurant Owner to use the two (2) locker room facilities
located on the coniourse level of the Commercial Building.

(P) Commeu Walls, Ceilings and Floors. A non-exclusive easement for
support, enclosure, use 2:1d Maintenance with respect to those walls and horizontal slabs
existing in and along the comman boundaries of the Restaurant Parcel and other Parcels
in the Commercial Parcel which also serve as walls, ceilings or floors for these other
parcels of the Commercial Buildiag.

(Q) Passenger Elevator. A nonexclusive easement for the use of passenger
Elevator Car number 2, as shown on E: hibit P attached hereto, in common with the
Observatory Owner, for ingress and egress(to' and from the Restaurant Parcel for the
Permittees of the Restaurant Owner. The use o Eievator Car number 2 shall be reserved
for the Restaurant Owner and the Observatory Owuer, based on the Schedule attached
hereto as Exhibit Q and made a part hereof. Changes .c-this schedule shall be made only
with the consent of both the Restaurant Owner and the Observatory Owner, and the
parties hereby agree to revisit such schedule in good faiih tpon the expiration of the
existing lease for the operation of the Restaurant Parcel. Any disrute regarding the use of
Elevator Car number 2 shall be subject to resolution in accordancs with the provisions of
Article XVII. The Restaurant Owner and the Observatory Owns: shall have the
exclusive right to make mutually and reasonably agreeable improvements, alterations
and/or upgrades to Elevator Car number 2, and the Restaurant Owner heicuy agrees that
the Observatory Owner shall be permitted to install audio and/er visual featuzes (not to
include any third party advertisements) consistent with the operation of a iirs slass
observatory business in the interior of Elevator Car number 2 subject to the Resiaurant
Owner’s approval, not to be unreasonably withheld, that such features (i) are not
inconsistent with the First Class Standard (taking into account the unique characteristics
of the operation of an observatory business), (i) do not materially impact the structure or
operation of Elevator Car number 2, (jii) shall not be heard from in an unreasonably loud
manner, and shall not otherwise pose an unreasonable nuisance to a reasonable customer
of a first-class white tablecloth restaurant that shares a common elevator with a first-class
observatory (e.g., no unreasonably jarring visual effects or unreasonably loud or
annoying sound effects, the Restaurant Owner hereby acknowledging that the fact that
the elevator includes audio and/or visual features of the observatory experience would not
in and of itself pose an unreasonable nuisance), (iv) do not unreasonably disturb, or create
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an unreasonable nuisance for, any Commercial Permittees, (v) comply with Laws, or (vi)
do not otherwise pose a danger to the health or safety of the Restaurant Owner or its
Permittees; and subject to the Office Owner’s approval, not to be unreasonably withheld
that such features shall not be heard from in an unreasonably loud manner, and shall not
unreasonably disturb any Commercial Permittees in any Common Areas or other
Owner’s Parcel. Notwithstanding anything to the contrary, no audio, visual or other
features will be permitted to be installed within Elevator Car 2 if any music, sounds or
other noise can be heard from outside of Elevator Car 2 when such elevator car is on
either the lower concourse level or the street-level floor and the elevators doors are open,
and no visnal effects or non-customary elevator lighting shall be visible from outside of
Elevator Car 2 when the elevator car is on the street level floor and the doors are open.

(R)  Kestaurant Patron Queue Area. A non-exclusive easement is granted in
and to the area snown on Exhibit M attached hereto, located in the lobby area of the
Office Parcel, for pations of the Restaurant Parcel to queue, line-up and wait for access to
the Restaurant Compohent~ The Office Owner may relocate and/or modify the
Restaurant Patron Queue Arez-irom time to time, provided that the Restaurant Owner is
given fifteen (15) Business Days’ advance written notice of such relocation or change,
the new area is within the lobby 252 of the first floor of the Commercial Building and
such relocation or change does not waterially disrupt or adversely affect the normal
business operations of the Restaurant Pe:cel. The right to use the Restaurant Patron
Queue Area shall be limited to those dayz ard those hours that the Restaurant Parcel is
open for business to the public (or open for scheduled private parties or events).

(S) Tenant Rights. In addition to in easement rights granted in this
Article II, the Restaurant Owner shall have a tempevary easement to accommodate the
space rights set forth on Exhibit 5.1. These easement rights shall expire on the same date
that the rights of the Tenants under the applicable leases eipire or terminate (for the
purpose of clarification, these easement rights shall continue for-any renewal or extension
periods granted in accordance with the terms of the leases as those nohts exist as of the
date hereof).

(T) _Public Restrooms. A non-exclusive perpetual easement foraccess to,
and use of, the restrooms located within the Retail Parcel on the concourse leve! of the
Commercial Building as identified on Exhibit L, at all times that the concourse evel of
the Commercial Building is open. Such restroom shall serve as the public restrooms for
the Commercial Building.

The easements granted in this Section 5.1 are granted to the Restaurant Owner. The
Restaurant Owner may, subject to the terms of this Declaration, grant the easement rights set
forth in Section 5.1(B), (E), (F), (L), (N), (Q). (R), (S) and (T) to its Commercial Permittees
consistent with the Restaurant Owner’s easement rights, provided, however, that the use of the
easements granted hereunder by the Restaurant Owner’s Commercial Permittees shall not
increase the burden on the burdened Owner’s Parcel any more than the rights granted to the
Restaurant Owner under this Article V. The granting of easement rights to Commercial
Permittees under this Section 5.1 shall not, in any way, increase the Restaurant Owner’s rights,
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reduce the Restaurant Owner’s obligations under this Declaration, or create any privity between
the other Owners and any such Commercial Permittees.

52  Access. Each Easement created under this Article V which provides or requires,
for its enjoyment, ingress and egress on, over, across or through any portion of the Commercial
Property shall (i) include such required rights of ingress and egress, and (ii) be in all respects
subject (except in an Emergency Situation) to such reasonable limitations as the Owner of the
portion of the Commercial Property burdened may, from time to time after consultation with the
Office Owner, impose with respect to the establishment of limited paths of ingress and egress
and limited hours of the day or days of the week during which such Easements may be used to
prevent any unréasonable interference with the use, emjoyment, operation, or access to, the
Commercial Propeity; or material increase in operating costs to any Owner, and in order to
ensure the reasonable sscurity of the Commercial Property affected; provided, however, that any
such limitations shall not preclude or unreasonably restrict access to, or the use enjoyment of,
any such Easement for th=-normal business operations of the benefited portion of the
Commercial Property. In utilizinz an easement created under this ArticleV, the Restaurant
Owner shall, to the extent reasonablv. practicable, minimize the impact of its exercise on the
operations of the burdened Parcel, tasing into consideration any disruption on the operations of
the burdened Parcel. To the extent any eascment granted under this Article V may interfere with
the operations of the Owner of the burdessd Parcel, the Restaurant Owner shall exercise
commercially reasonable efforts to minimize sach interference. The Restaurant Owner shall use,
and shall cause its Tenants to use, the easements granted in this Article V in a commercially
reasonable and orderly manner such that the use thereaf will not unreasonably interfere with the
casement rights granted to the other Owners and iblir Tenants under this Declaration or
unreasonably interfere with any Owner’s ownership rights i3 {eir respective Parcels.

53  Binding. Easements provided for, declared or createc (a) under Section 5.1 shall
be binding upon the Owners of any portion of the Commercial Propesty burdened thereby and,
subject to the provisions of Article XXV, all of such Easements shall run'ip favor of and inure to
the benefit of and be appurtenant to the portion of the Commercial ‘I'roperty so benefited.
Notwithstanding the easements granted in this Declaration, each Owner retait's and reserves any
and all other rights of ownership with respect to its Parcel.

54  Relocation. Each of the Owners of the Commercial Property burdered by the
easements set forth herein shall have the right, at its respective sole cost and expense, te-reiocate
within its Parcel any Facilities, Component Facilities and Easements which burden its Parcel and
benefit the Restaurant Parcel, other than Easements declared or created under Section 5.1(C), so
long as such relocation is reasonable and does not have a material adverse effect on the use,
operation, operating cost, enjoyment of, or access to, the Restaurant Parcel.

55  Security Controls and Temporary Closure. The Owner whose Parcel is
burdened by the Easements granted in this Article V, or the Office Owner, as applicable, may,

(1) in connection with the performance of Commercial Property Maintenance Obligations, or
(2) in an Emergency Situation, or (3) to prevent a dedication of, or an accruing of rights by, the
public in and to the use of any portion of the Entire Property: temporarily prevent, close off or
restrict the flow of pedestrian or vehicular ingress, egress or use in, over, on, across and through
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any of the Easements, but only to the minimal extent and for the shortest time period reasonably
necessary under the circumstances in order to minimize the effect on the user of such Easement.
In addition, provided there is no material adverse impact on ingress and egress, the Office Owner
may, from time to time, impose reasonable security controls and access limitations consistent
with the operation of the Building and applicable Law and install any overall security system for
the Entire Property. In imposing the foregoing controls, the Office Owner shall take into
consideration the (i) reasonable needs and requirements of the user of the Easement consistent
with Comparable Buildings, (ii) the circumstances giving rise to such controls, and (jii) controls
imposed at Comparable Buildings.

ARTICLE VI

EASEMENTS BENEFITING THE BROADCAST PARCEL

6.1 Easement Declared. Subject to the Rules and Regulations, the following
perpetual (except as otherwise set forth below) easements benefiting the Broadcast Parcel and
burdening the other Parcels and 2.y other portions of the Commercial Property are hereby
declared and created:

(A)  Structural Supperi A non-exclusive easement in and to all Structural
Supports at any time located within or<onstituting a part of the Commercial Property for
the support of (i) the Broadcast Parcel aud (i) any Facilities or other portions of the
Commercial Property with respect to which the Broadcast Owner is granted an easement
under this Declaration. |

(B) Ingress and Egress. A non-exclusive vasement (i) for ingress and egress
by the Owners over the Commercial Property Public-Common Areas, (ii) for ingress and
egress by persons, vehicles, material and equipment Over, under and through such
portions of the Commercial Property as may be necessary ‘c-uermit the exercise of the
rights granted to the Broadcast Owner hereunder during any pe:io4 in which said rights
may be exercised, and (iii) over, under and through such portions of the Commercial
Property as may be necessary to enable the Broadcast Owner to perform its obligations
under this Declaration. All rights of use under this Section 6.1(B) may be =xercised by
the Permittees of the Owners.

(C)  Encroachments. An exclusive easement to maintain encroactir<nts in
the event and to the extent that, by reason of the original construction of the Building, any
reconstruction thereof, minor surveying errors, or the subsequent settlement or shifting of
any part of the Building, any part of the Broadcast Parcel encroaches or shall hereafter
encroach upon any part of the Commercial Parcel. Such easement to maintain
encroachments shall exist only as long as the encroaching portion of the Building
continues to exist.

(D)  Facilities. A non-exclusive easement for the use by the Broadcast Owner
of any Facilities and Component Facilities (including any replacements thereof or

47

CH1 6352513




1217926135 Page: 56 of 723

UNOFFICIAL COPY

additions thereto) or Facilities Area serving or benefiting the Broadcast Parcel located in,
on or about other portions of the Commercial Property.

(E) Loading Dock. A non-exclusive easement for ingress and egress by
persons, vehicles, material and equipment over, on, across and through the truck ramps,
the trucking concourse and loading dock located on the east side of the ground floor of
the Office Parcel, as modified from time to time for the purposes described in this
Declaration and for such other purposes as are customary for the operation and use of a
similar high-rise building, in all cases, subject, however, to the terms and conditions set
forth i.: Article XVI hereof and Exhibit 16.1 attached hereto.

(F)~ -Deliveries and Scavenger Service. A non-exclusive easement for the use
of the trucking <oncourse (including truck berths), loading docks, dock levelers, trash
areas, service corriders and ramps located on the east side of the ground floor of the
Office Parcel, for’ foe receipt, transport, loading and unloading of materials and
equipment and disposal 41 trash and for any other similar purposes for which such areas
are customarily used in tiie‘operation and use of a similar high-rise building; in all cases
subject, however, to the terns and conditions set forth in Article XVI hereof and
Exhibit 16.1 attached hereto.

(G) Emergency and Servite Access, A non-exclusive easement for ingress
and egress by persons, material and equipment over, on, across and through (i) those
sections of the fire stairways located, from iizie to time, in the Commercial Property and
any corridors, hallways or vestibules located ir the Commercial Property which are
necessary for ingress to or egress from such staicwvs, (ii) the service corridors located
on the ground floor of the Commercial Property, and (iii} the employee entrances located
on the ground floor of the Commercial Property. :

(H) Window Washing. A non-exclusive easemer( for access to and the right
to the use of the Operator’s Platform and System for the purpose < cleaning the exterior
windows of the Broadcast Parcel. Use of the Operator’s Plaiforsy and System for
window washing shall be governed by the terms and conditions set furth-iz: Article XVI
hereof and Exhibits 16.1 and 16.2.

@ Broadcast Component Emergency Generator. A  (enporary
non-exclusive easement during the existence of an Emergency Situation for ingiess and

egress by persons, material and equipment over, on, across and through the emergency
generator room located in the Office Parcel and use of the Facilities located therein,
including the exclusive use of the Broadcast Component Emergency Generator, for
restoring temporary electrical power to portions of the Broadcast Parcel. Any such use of
the Emergency Generator under this Section 6.1(T) shall be subject to the reasonable
restrictions and operational guidelines imposed by the Office Owner from time to time
including the specific capacity requirements of the Broadcast Parcel.

()  Self-Help. During such time as any Owner of any part of the Commercial
Property is a Defaulting Owner with respect to any of its Maintenance obligations
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hereunder, to the extent the Broadcast Owner has the right pursuant to this Declaration to
perform any such repair or Maintenance, a non-exclusive, temporary easement for ingress
and egress by persons, material and equipment over, on, across and through the portion of
the Commercial Property owned by the Defaulting Owner for the purpose of, and to the
extent necessary to, exercise any such right of repair or Maintenance.

(K) Maintenance Access. A non-exclusive easement for persons, materials
and equipment over, on, across and through those portions of the Commercial Property
which are reasonably necessary (i) to permit the Maintenance or Restoration of the
Broad<asi Parcel as required or permitted pursuant to this Declaration, or to the extent
reasonab'y necessary to exercise the Easement rights set forth in this Section, or (ii) to
construct an4 Maintain substitute or additional structural support required by Article IX
hereof. Any ussof the easements described in this Section 6.1(K) shall be reasonably
coordinated with: tne- Office Owner, If access is required to any space leased to any
Tenant, the Broadcas. Owner shall coordinate with the Owner of such Tenant space to
gain such access as is recessary and reasonable to perform the Maintenance, and, if
requested by the burdened Owner, the burdened Owner shall be permitted to perform the
work and be reimbursed by th: Broadcast Owner for any reasonable expenses incurred by
the burdened Owner in connectica therewith.

(L)  Freight Elevator. The non-exclusive easement for the use of two freight
elevators identified as Elevator Cars nurmibers 5 and 6, which are owned by the Office
Owner, to be used in common with all vf the other Owners, and the non-exclusive
easement for the use of one elevator in commen with the Restaurant Owner, the Office
Owner and the Observatory Owner, identified as Zlevator Car number 4, which is owned
by the Office Owner. These freight elevators are shown on Exhibit P attached hereto,
and shall at all times be capable of stopping at each level o1 the Commercial Building for
ingress to or egress from the Broadcast Parcel for persons, materials and equipment
(A) for Maintenance of Facilities and Component Facilities in the Broadcast Parcel,
(B) to perform its obligations under this Declaration and (C) in an Imergency Situation.

(M)  Janitor and Security Rooms. A non-exclusive easement f5r maintenance
and security staff employed by the Broadcast Owner to use Facilities located sn the 16th
floor of the Building, provided for such staff, including the lunch room aad wiashroom
Facilities.

(N)  Parking Garage Ramp. A non-exclusive easement for use of the Parking
Garage Ramp for ingress and egress to and from the Parking Garage, and to and from the
entrance and exit drives on the east side of the Commercial Building leading to Chestnut
Street and Delaware Street.

(0) Locker Room. A non-exclusive easement for use by the maintenance,
security and support staff employed by the Broadcast Owner to use the two (2) locker
room facilities located just off the loading dock in the South Corridor.
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(P) Common Walls, Ceilings and Floors. A non-exclusive easement for
support, enclosure, use and Maintenance with respect to those walls and horizontal slabs
existing in and along the common boundaries of the Broadcast Parcel and other Parcels in
the Commercial Parcel which also serve as walls, ceilings or floors for these other parcels
of the Commercial Building.

(Q) Equipment and Substation Rooms. An exclusive easement for use of
the rooms and areas located on the 100th and 98th floors of the Office Parcel for use,
operation, installation and Maintenance of broadcast equipment and substations for use in
connesiion with the operation of the Broadcast Parcel, as shown on Exhibit R attached
hereto. Tne Broadcast Owner shall Maintain these rooms and areas, at its sole cost and
expense. in addition, if separately metered, the Broadcast Owner shall also pay for the
cost of electiicity, used in these rooms. For purposes of Maintenance, Restoration,
repairs, insurance ane indemnification, these rooms and areas shall be considered a part
of the Broadcast Fareel, and the Broadcast Owner shall use such rooms and areas
consistent with all Laws =ud Rules and Regulations.

(R)  Broadcast Counpuvnent Expansion Easement. The Broadcast Owner
currently is operating the broadcuasi towers, the Broadcast Grid Extension Structure and
cables, wires, conduits, transmissica lires and other equipment and facilities owned or
used by the Broadcast Owner (the “Brradcast Facilities”) or its Tenants related thereto
largely within the Broadcast Parcel. Tne Owners acknowledge and agree that the
Broadcast Owner, in compliance with Articie AXVI and all applicable Laws, may decide
to remove, alter, modify, replace, improve und upgrade the Broadcast Parcel and
Broadcast Facilities, including the Broadcast Gri¢ Fxtension Structure, as the Broadcast
Owner may deem necessary or desirable for the curcessful use and operation of the
Broadcast Parcel. Such changes may cause the improviients, broadcast towers and
related Broadcast Facilities to encroach into the Office Farcel above the 99th floor and
above the penthouse roof structure in a significant way. Chnsequently, the Broadcast
Owner is hereby granted a non-exclusive easement to remove, «lter, modify, replace,
improve and upgrade the existing Broadcast Parcel towers, Broadcast Grid Extension
Structure and Broadcast Facilities currently located within the Broadcasi Parcel, in a
manner which may encroach into the Office Parcel above the 99th finor =ad to use,
operate, Maintain and Restore such altered, modified, improved, replaced ard upgraded
Broadcast Parcel towers, Broadcast Grid Extension Structure and Broadcast Facilities
within the area shown on Exhibit N attached hereto, subject to the prior written cousent
of the Office Owner, which consent shall not be unreasonably withheld, provided that
any such encroachment shall (i) comply with Laws, (ii) not have any adverse structural
impact on the Building, (iii) not have any negative impact on the operation of the
Building, and (iv) not have any material adverse impact on the access, use, enjoyment or
operation of any other Owner, nor materially increase the operating costs of any Owner.

(S)  Broadcast Component Transmission Shaft Easement. A non-exclusive
easement to run, use, operate, Maintain and Restore the Broadcast Facilities and connect
to Facilities and Broadcast Facilities located in the Broadcast Parcel east and west

50

CHI 6392513

4




1217926135 Page: 59 of 723

UNOFFICIAL COPY

transmission shaft area of the Broadcast Parcel as shown on Exhibit O, required for the
installation, use and operation of the Broadcast Parcel and Broadcast Facilities.

(T)  Broadcast Grid Extension Structure. A non-exclusive easement to use
and Maintain the Broadcast Grid Extension Structure located on the roof of the Building,
used in connection with the operation of the Broadcast Parcel.

(U) Tenant Rights. In addition to the easement rights granted in this
Article I, the Broadcast Owner shall have a temporary easement to accommodate the
space rights set forth on Exhibit 6.1. These easement rights shall expire on the same date
that the rights of the Tenants under the applicable leases expire or terminate (for the
purpose of clarification, these easement rights shall continue for any renewal or extension
periods graute2 in accordance with the terms of the leases as those rights exist as of the
date hereof).

(V)  Pubiic Restrooms. A non-exclusive perpetual easement for access to, and
use of, the restrooms locatid within the Retail Parcel on the concourse level of the
Commercial Building as identitic] on Exhibit L, at all times that the concourse level of
the Commercial Building is opep:Such restroom shall serve as the public restrooms for
the Commercial Building.

The easements granted in this Section 6.1 «ure granted to the Broadcast Owner. The
Broadcast Owner may, subject to the terms of this Declaration, grant the easement rights set
forth in Section 6.1 S¥4T), (U) and (V) to its Commercial
Permittees consistent with the Broadcast Owner’s easemert vights, provided, however, that the
use of the easements granted hereunder by the Broadcast Ov:ner’s Commercial Permittees shall
not increase the burden on the burdened Owner’s Parcel any inore than the rights granted to the
Broadcast Owner under this Article VI. The granting of easement rigiits to Commercial
Permittees under this Section 6.1 shall not, in any way, increase the Pcondcast Owner’s rights,
reduce the Broadcast Owner’s obligations under this Declaration, nor skall it create any privity
between the other Owners and any such Commercial Permittees.

6.2  Access. Each Easement created under this Article VI which provide: or requires,
for its enjoyment, ingress and egress on, over, across or through any portion of the'C"émmercial
Property shall (i) include such required rights of ingress and egress, and (ii) be in afl t2spects
subject {except in an Emergency Situation) to such reasonable limitations as the Owne: of the
portion of the Commercial Property burdened may, from time to time after consultation with the
Office Owner, impose with respect to the establishment of limited paths of ingress and egress
and limited hours of the day or days of the week during which such Easements may be used to
prevent any unreasonable interference with the use, enjoyment, operation, or access to, the
Commercial Property, or material increase in operating costs to any Owner, and in order to
ensure the reasonable security of the Commercial Property affected; provided, however, that any
such limitations shall not preclude or unreasonably restrict access to, or the use enjoyment of,
any such Easement for the normal business operations of the benefited portion of the
Commercial Property. In utilizing an easement created under this Article VI, the Broadcast
Owner shall, to the extent reasonably practicable, minimize the impact of its exercise on the
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operations of the burdened Parcel, taking into consideration any disruption on the operations of
the burdened Parcel. To the extent any easement granted under this Article VI may interfere
with the operations of the Owner of the burdened Parcel, the Broadcast Owner shall exercise
commercially reasonable efforts to minimize such interference. The Broadcast Owner shall use,
and shall cause its Tenants to use, the easements granted in this Article VI in a commercially
reasonable and orderly manner such that the use thereof will not unreasonably interfere with the
easement rights granted to the other Owners and their Tenants under this Declaration or
unreasonably interfere with any Owner’s ownership rights in their respective Parcels.

6.3 * Rinding. Easements provided for, declared or created (a) under Section 6.1 shall
be binding upor the, Owners of any portion of the Commercial Property burdened thereby and,
subject to the provisions of Article XXV, all of such Easements shall run in favor of and inure to
the benefit of and be anpurtenant to the portion of the Commercial Property so benefited.
Notwithstanding the easemests granted in this Declaration, each Owner retains and reserves any
and all other rights of ownerliip with respect to its Parcel.

6.4  Relocation. Each-of tha Owners of the Commercial Property burdened by the
easements set forth herein shall have the right, at its respective sole cost and expense, to relocate
within its Parcel any Facilities, Componcn® Facilities and Easements which burden its Parcel and
benefit the Broadcast Parcel, other than Easeiments declared or created under Section 6.1(C), so
long as such relocation is reasonable and dous net have a material adverse effect on the use,
operation, operating cost, enjoyment of, or access to, the Broadcast Parcel.

6.5  Security Controls and Temporary Cosure. The Owner whose Parcel is
burdened by the Easements granted in this Article VI, or tiie Office Owner, as applicable, may,

(1) in connection with the performance of Commercial Proj:city Maintenance Obligations, or
(2) in an Emergency Situation, or (3) to prevent a dedication of, or &n accruing of rights by, the
public in and to the use of any portion of the Entire Property: temmperarily prevent, close off or
restrict the flow of pedestrian or vehicular ingress, egress or use in, over, on, across and through
any of the Fasements, but only to the minimal extent and for the shortest 1ime period reasonably
necessary under the circumstances in order to minimize the effect on the user of such Easement.
In addition, provided there is no material adverse impact on ingress and egress, the Office Owner
may, from time to time, impose reasonable security controls consistent with the opeistion of the
Building and applicable Law and install any overall security system for the Entire Property. In
imposing the foregoing controls, the Office Owner shall take into consideration the (i) reasonable
needs and requirements of the user of the Easement consistent with Comparable Buildings, (i)
the circumstances giving rise to such controls, and (iii) controls imposed at Comparable
Buildings.
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ARTICLE VII
SIGNAGE

7.1  Signage, Canopies and Other Identification Elements and Adyvertising

Medium.

(A)  Office Parcel. Subject to the terms of this Declaration and to Laws, the
Office Owner is hereby granted an easement for the installation, use, operation and
Maintériazice of signage, canopies, awnings and other identification elements on, in or
around tlie Exterior Facade and interior of the Commercial Property, which the Office
Owner, in ii="sole discretion, but acting in good faith, determines to be necessary or
desirable in corfie:stion with the use and operation of the Office Parcel, the Commercial
Property and/or the ntire Property. This signage easement grant also includes the right
(i) to perform or exerzise any of the rights and obligations specified in Section 7.2, and
(ii) to install, use, operete 'and Maintain all necessary connections and attachments of
such Office Parcel signage; carepies, awnings and identification elements to the Building
and all power and lighting eleruents serving such signage. Exterior and interior signage,
canopies, awnings and other .deptification elements installed, used, operated and
Maintained by the Office Owner at the Commercial Building are permitted in their
current locations at the Commercial Building as of the Effective Date of this Declaration
and as otherwise shown on Exhibit 7.1{A}1). Subject to the express rights of other
Owners under Section 7.1(B), Section 7.1(C}, urd Section 7.1(D) the Office Owner may
also relocate, install, use, operate and Maintain edditional, replacement, and new exterior
and interior signage, canopies, awnings and other idzntification elements in any location
at the Entire Property as determined by the Office Cevuer in its sole discretion but acting
in good faith, taking into consideration any adverse impuct or: the other Owners. If an
Owner would be adversely impacted by such action by the Cffice Owner, the Office
Owner shall provide the impacted Owner with fifteen (15) Dvsiness Days’ advance
written notice. The Office Owner shall Maintain all of its signage, awnings and other
identification elements described in this Section at its expense, unless.otherwise provided
in this Declaration, in compliance with applicable Laws. All utilities requir.d to operate
the signage, canopies, awnings and other identification elements desczibia- in this
Section 7.1(A) shall, if reasonably feasible, be obtained from the electrical pan<i serving
the Office Owner (or its Tenants), which shall be billed by the utility provider dir eotly to
the Office Owner (or such Tenant). If any signage, canopies, awnings or identification
elements described herein must obtain power from a common electrical panel, the Office
Owner shall make an equitable allocation of the cost and bill the relevant parties in
accordance with such allocation. Any additional power capacity required for new or
additional signage, or any relocated signage, shall be provided, to the extent available, at
the cost and expense of the requesting Owner. The Office Owner shall pay for and obtain
and maintain in effect all permits and licenses necessary to install and operate its signage
permitted under this Declaration, wherever located in the Commercial Property. In
addition to the foregoing rights, the Office Owner shall have the right to install, Maintain
use and operate Building identification signage, Building directories, service
identification signage (indicating cab or valet or bus drop-off areas), Facilities and
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Facilities Areas identification signage, parking garage signage and information, pylon,
pole, stand and monument signs, whether temporary or permanent, all in accordance with
Laws and the terms of this Declaration, and the costs thereof (including utilities and
permits) shall be included in Operating Expenses. The Office Owner agrees that any new
lease the Office Owner enters into for any space in the Office Parcel shall not grant
signage rights which materially and adversely affect the rights granted to the Retail
Parcel, the Broadcast Parcel, the Restaurant Parcel, the Observatory Parcel, or, if
applicable, the Parking Garage Parcel, under this Declaration. Notwithstanding anything
in this Declaration to the contrary, except as otherwise expressly set forth in this
Declaration, the Office Owner shall have the exclusive right to install and Maintain
signage »n the Office Parcel and no other Owner may install or Maintain any signage
thereon without the Office Owner’s prior written consent, which consent will not be
unreasonably wiheld; provided, however, that the foregoing restriction shall not apply
to any Building idzntfication signs, signs required by Laws, and any directional or way-
finding signage (subjct to the other provisions of this Declaration), nor to any signage
that indicates the type c: location of any Facilities, Component Facilities or Facilities
Areas.

(B)  Retail Parcel. Suvject to the terms of this Declaration and to Laws, the
Retail Owner is hereby granted an catement for the installation, use and Maintenance of
the exterior and interior signage, cancples, awnings, advertising media (including without
limitation televisions, electronic monitors an¢' other LCD signage to the extent permitted
by Law) and other identification elements idexiifying the Retail Tenants and Retail Parcel
operations, in the current locations existing ‘at.the Commercial Building as of the
Effective Date of this Declaration, as shown on LxXihit 7.1(B)(1) (as such signage may
be modified or increased in accordance with this Ite-laration, including any additional
signage permitted within the Maximum Retail Signage Arza, the “Retail Signage”). The
general size, design, quality and appearance of such Retal Signage permitted hereunder
shall be equivalent to the signage shown on Exhibit 7.1(B)(x} .This signage easement
grant includes the right to install, use and Maintain all connections and attachments of the
Retail Signage to the Building and all power and lighting elemeuts serving such Retail
Signage. The Retail Signage shown on Exhibit 7.1(B)}1) may be reloraied, or new or
additional Retail Signage installed, in new locations established and aprieved by the
Office Owner, in accordance with Section 7.2; provided, however, that the coasent of the
Office Owner shall not be required for such relocation of, or new or additionzl, signage
so long as such Retail Signage (1) is located in substantially the same space as the inierior
or exterior portion of the specialized Retail Parcel signage areas shown on
Exhibit 7.1{(B)1), except any new or relocation of exterior Retail Signage installed on
the Building fagade to a new location or that will cause the Retail Owner to exceed the
Maximum Retail Sign Area shall require the Office Owner’s approval, which approval
shall not be unreasonably withheld with respect to a new location, (2) is consistent with
existing Retail Signage in the Commercial Building (or the then applicable signage
program in effect for the Building) and with a First Class Standard, (3) complies with
Laws, (4) such signage is professionally prepared, (5) the area then being used by the
Retail Signage does not exceed the Maximum Retail Sign Area, (6) is for a Retail Tenant
which is a nationally, internationally, regionally, or major locally recognized retail or
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restaurant entity similar in quality, prestige and reputation to other retail or restaurant
tenants located on North Michigan Avenue between Oak Street and East Grand Avenue,
(7) alteration, removal, placement or replacement is conducted in accordance with
Section 26.1, and (8) otherwise complies with the terms of Section 7.2 (collectively, the
“Permitted Retail Signs”). If a Retail Tenant (whose lease is in effect as of the
Effective Date) is not a nationally, internationally, regionally, or major locally recognized
retail or restaurant entity similar in quality, prestige and reputation to other retail or
restaurant tenants located on North Michigan Avenue between Oak Street and East Grand
Avenue, then such Retail Tenant shall only have the right to revise its existing sign,
provided-that such revised sign is of the same size as the current sign, is in the same
location” 25~ the current sign, and otherwise complies with requirements 1-5, and
requirement 7 set forth above. The Retail Owner and any Retail Tenant shall have the
right, at their ‘ontion, to submit Permitted Retail Signs to the Office Ownmer for
confirmation that thz Dffice Owner agrees such Permitted Retail Sign complies with the
conditions set forth <5ove. Subject to the conditions described above, the size, design
and manner of operatior o7 2!l replacement, new, relocated or additional Retail Signage
desired by the Retail Owner and not otherwise shown on Exhibit 7.1(BY1) shall be
subject to the Office Owner’s prior written consent, which may be given or withheld by
the Office Owner in the Office' Owner’s reasonable discretion (such consent not to be
conditioned on the payment of any fzes. charges or other costs except for third party out-
of-pocket costs if reasonably incurred by the Office Owner) and if consent is withheld,
the Office Owner shall specify the reasons therefor. The Office Owner’s approval shall
not be required for replacement of Retail Siznage in the existing locations with a
Tenant’s new trade name or logo, provided the-R<tail Signage otherwise complies with
Section 7.1(E) or is otherwise a Permitted Retail Sigu satisfying the conditions described
above. The Office Owner may refuse to consent to-iy renlacement, new, additional or
relocated Retail Signage requested by the Retail Owaer if, in the Office Owner’s
reasonable determination (i) the proposed Retail Signage is‘izconsistent with the quality
and character of the other existing Retail Signage at the Comméreial Building or with a
first class high-rise mixed-use office, retail and commercial bullding located on North
Michigan Avenue between Oak Street and East Grand Avenue, (i) the proposed Retail
Signage violates any existing lease or right or any Laws; (iii) an objec'ion is raised by,
and not resolved with, the GNMAA, any other neighborhood organization {arpiicable to
the Building) or the City of Chicago regarding such proposed Retail Signage; or (iv) the
proposed Retail Signage does not comply with clauses (2),(3), (4), (5), (7) and (3} i this
Section 7.1(B). The Retail Owner, at its sole cost and expense, shall Maintain all Retail
Signage described in this Section and shall be responsible for compliance of all such
Retail Signage with all Laws. All utilities required to operate the Retail Signage
described in this Section 7.1(B) shall, if reasonably feasible, be obtained from the
electrical panel serving such Owner (or its Tenant) directly, which shall be billed by the
utility provider directly to such Tenant or Owner. If any such Retail Signage or other
elements must obtain power from a common electrical panel, the Office Owner shall
make an equitable allocation of the cost and bill the relevant party directly. Any
additional power capacity required for new or additional Retail Signage, or any
replacement or relocated Retail Signage, shall be provided, to the extent available, but at
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the cost and expense of the Retail Owner. Subject to Section 7.6, the Retail Owner shall
pay for and obtain and maintain in effect all permits and licenses necessary to install and
operate the Retail Signage permitted under this Declaration, wherever located in the
Commercial Property. Upon consent granted by the Retail Owner, which consent shall
not be unreasonably withheld (except in an Emergency Situation, in which event no such
consent shall be required), the Office Owner may, to the extent reasonably necessary,
temporarily remove exterior Retail Signage during any period it is Maintaining the
Exterior Fagade of the Commercial Building, the Commercial Property Public Common
Areas or performing Capital Projects, or, at the cost of the Retail Owner, at any time the
Retail £owner fails to comply with its Maintenance obligations and there is, in the Office
Owner’s icasonable judgment, imminent danger to Persons or property, provided,
however, that i€ the removal is for failure to Maintain, the Office Owner shall not remove
such exterioi 2¢tail Signage without providing the Retail Owner with at least forty-eight
(48) hours prior notice, and if the Retail Owner fails to cure within such forty-eight (48)
hours, then the Office, Owner has the right to remove the sign and cure the failure to
Maintain, provided that inan Emergency Situation, no notice shall be required. In the
event the Office Owner so removes such Retail Signage, the Office Owner shall
diligently prosecute such Mairtenance (and the restoration of such Retail Signage in the
location and condition as immediately prior to such removal) in as expeditious a manner
as is reasonably practicable and shal! exercise commercially reasonable efforts to
minimize the time period that such Retiil Signage has been removed. The Retail Owner
agrees that any new lease the Retail Owner erters into for any space in the Retail Parcel
shall not grant signage rights which materiaily and adversely affect the rights granted to
the Office Parcel, the Broadcast Parcel, the Restavrant Parcel, the Observatory Parcel, or,
if applicable, the Parking Garage Parcel, undes *ais Declaration. Notwithstanding
anything in this Declaration to the contrary, exccp. for existing signage otherwise
depicted on Exhibit 7, the Retail Owner shall have the exclusive right to install and
Maintain Retail Signage on the Retail Parcel storefronts and ro other Owner may install
or Maintain Tenant signage thereon without the Retail Owrier’s prior written consent,
which consent will not be unreasonably withheld; provided, howe cr, that the foregoing
restriction shall not apply to any Building identification signs, signs Tequired by Laws,
and any directional or way-finding signage (subject to the other provisions of this
Declaration), nor to any signage that indicates the type or location ot'2:v Facilities,
Component Facilities or Facilities Areas.

(C) Restaurant Parcel. Subject to the terms of this Declaration and to Laws,
the Restaurant Owner is hereby granted an easement for the installation, use and
Maintenance of the signage and other identification elements identifying the restaurant
being operated in the Restaurant Parcel, in the current locations existing at the
Commercial Building as of the Effective Date of this Declaration, as shown on
Exhibit 7.1{C)(1) (as such signage may be modified in accordance with this Declaration,
the “Restaurant Signage”). The general size, design, quality and appearance of the
Restaurant Signage permitted hereunder shall be equivalent to the signage shown on
Exhibit 7.1(C)(1). This signage easement grant includes the right to install, use and
Maintain all connections and attachments of the Restaurant Signage to the Building and
all power and lighting elements serving such Restaurant Signage. The Restaurant
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Signage shown on Exhibit 7.1(C}(1) may be relocated, or new or additional Restaurant
Signage installed in new locations established and approved by the Office Owner, in
accordance with Section 7.2; provided, however, that the consent of the Office Owner
shall not be required for relocation of, or new or additional Restaurant Signage so long as
such signage (1) is located in the interior portion of the specialized Restaurant Parcel
signage areas shown on Exhibit 7.1(C)(1), (2) is consistent with existing Restaurant
Signage in the Commercial Building (or the then applicable signage program in effect for
the Building) and with a First Class Standard, (3) complies with Laws, (4) such
Restaurant Signage is professionally prepared, (5) the portion of the Maximum Sign Area
then used oy the Restaurant Parcel does not exceed the Maximum Restaurant Sign Area,
(6) is for a Tenant of the Restaurant Parcel which is a nationally, internationally,
regionally, or ' major locally recognized restaurant entity similar in quality, prestige and
reputation to other restaurant tenants located on North Michigan Avenue between Oak
Street and East “Gisnd Avenue, (7) all alterations, removals, replacements and
modifications to Retzii Signage shall be performed in accordance with Section 26.1, and
(8) otherwise complies ‘with~the terms of Section 7.2 (collectively, the “Permitted
Restaurant Signs”). The Kestzurant Owner shall have the right, at its option, to submit
Permitted Restaurant Signs to the Office Owner for confirmation that the Office Owner
agrees such Permitted Retail Sign comiplies with the conditions set forth above. The size,
design and manner of operation oi<all replacement, new, relocated or additional
Restaurant Signage desired by the Restruiant Owner and not otherwise shown on
Exhibit 7.1(C)(1) shall be subject to the Office Owner’s prior written consent, which
may be given or withheld by the Office Cwiier in the Office Owner’s reasonable
discretion (such consent not to be conditioned op e payment of any fees, charges or
other costs except for third party out-of-pocket costs it reasonably incurred by the Office
Owner) and if consent is withheld, the Office Owner shall-specify the reasons therefor.
Subject to the conditions described above, the Office C'wne:’s approval shall not be
required for replacement of Restaurant Signage in the existing locations with a Tenant’s
new trade name or logo, provided the Restaurant Signage cihsrwise complies with
Section 7.1(E) or is otherwisec a Permitted Restaurant Sign. The Gffice Owner may
refuse to consent to any replacement, new, additional or relocated Restzurant Signage
requested by the Restaurant Owner if (i) the proposed Restaurant Signage is/inconsistent
with the quality and character of the other existing Restaurant Signage at the'Corimercial
Building or with a first class high-rise mixed-use office, retail and commercial duilding,
(i) the proposed Restaurant Signage violates any existing lease or right or any Laws;
(iii) an objection is raised by, and not resolved with, the GNMAA, any other
neighborhood organization (applicable to the Building) or the City of Chicago regarding
such Restaurant Signage; or (iv) the proposed Restaurant Signage does not comply with
clauses (2),(3), (4), (5), (7) and (8) in this Section 7.1(C). The Restaurant Owner, at its
sole cost and expense, shall Maintain all Restaurant Signage described in this Section and
shall be responsible for compliance of all Restaurant Signage with all Laws. All utilities
required to operate the Restaurant Signage described in this Section 7.1{C) shall, if
reasonably feasible, be obtained from the electrical panel serving the Restaurant Owner
(or its Tenant) directly, which shall be billed by the utility provider directly to such
Tenant or the Restaurant Owner. If any Restaurant Signage must obtain power from a
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common electrical panel, the Office Owner shall make an equitable allocation of the cost
and bill the relevant party directly. Any additional power capacity required for new or
additional Restaurant Signage, or any replacement or relocated Restaurant Signage, shall
be provided, to the extent available, but at the cost and expense of the Restaurant Owner.
Subject to Section 7.6, the Restaurant Owner shall pay for and obtain and maintain in
effect all permits and licenses necessary to install and operate its Restaurant Signage
permitted under this Declaration, wherever located in the Commercial Property. Upon
reasonable advance notice to the Restaurant Owner and the Restaurant Owner’s consent,
which consent shall not be unreasonably withheld (except in an Emergency Situation in
whicli event no such notice or consent shall be required but notice shall be given as soon
as reasonsoly practicable and such notice may be oral), the Office Owner may
temporarily remove exterior Restaurant Signage at the cost of the Restaurant Owner
during any peridd it is Maintaining the Exterior Fagade of the Commercial Building, the
Commercial Property Public Common Areas or performing Capital Projects, or at any
time the Restaurant Zwner fails to comply with its Maintenance obligations and there is,
in the Office Owner’s ‘ezscnable judgment, imminent danger to Persons or property;
provided, however, that the Office Owner shall, if requested, provide a reasonable area
for use by the Restaurant Owner te install temporary Restaurant Signage. In the event the
Office Owner so removes such Pesiaurant Signage, the Office Owner shall diligently
prosecute such Maintenance (and i< restoration of such Restaurant Signage in the
location and condition as immediately prici io such removal) in as expeditious a manner
as is reasonably practicable and shall exemise commercially reasonable efforts to
minimize the time period that such Resteurunt Signage has been removed. The
Restaurant Owner agrees that any new lease tiic Kestaurant Owner enters into for any
space in the Restaurant Parcel shall not grant Tenant sgnage rights which materially and
adversely affect the rights granted to the Office Parcel, the Broadcast Parcel, the Retail
Parcel, the Observatory Parcel, or, if applicable, the Paiking Garage Parcel, under this
Declaration. Notwithstanding anything in this Declaration ia the contrary, except for
existing signage otherwise depicted on Exhibit 7, the Restaurant Owner shall have the
exclusive right to install and Maintain Restaurant Signage on the Restaurant Parcel and
no other Owner may install or Maintain any signage thereon without the Restaurant
Owner’s prior written consent, which consent will not be unreasonab.v- withheld;
provided, however, that the foregoing restriction shall not apply to apy  Building
identification signs, signs required by Laws, and any directional or way-finding signage
(subject to the other provisions of this Declaration), nor to any signage that indicates the
type or location of any Facilities, Component Facilities or Facilities Areas.

(D)  Observatory Parcel. Subject to the terms of this Declaration and to Laws,
the Observatory Owner is hereby granted an easement for the installation, use and
Maintenance of the signage and other identification elements identifying the observatory
and related businesses being operated in the Observatory Parcel, in the current locations
existing at the Commercial Building as of the Effective Date of this Declaration, as
shown on Exhibit 7.1(D)(1) (as such signage may be modified in accordance with this
Declaration, the “Observatory Signage”). The general size, design, quality and
appearance of the Observatory Signage permitted hereunder shall be equivalent to
signage shown on Exhibit 7.1{D)(1). This signage easement grant includes the right to
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install, use and Maintain all connections and attachments of the Observatory Signage to
the Building and all power and lighting elements serving such Observatory Signage. The
Observatory Signage shown on Exhibit 7.1(D)(1) may be relocated, or new or additional
Observatory Signage installed in new locations established and approved by the Office
Owner, in accordance with Section 7.2; provided, however, that the consent of the Office
Owner shall not be required for relocation of, or new or additional Observatory Signage
so long as such Observatory Signage (1) is located in substantially the same space as the
intertor portion of the specialized Observatory Parcel signage areas shown on Exhibit
7.1(D)(1) (2) is consistent with existing Observatory Signage in the Commercial Building
(or the ticn applicable signage program in effect for the Building) and with a First Class
Standard (waking into account the unique characteristics of the operation of an
observatory business), (3) complies with Laws, (4) is professionally prepared, (5) the
portion of the vizximum Signage Area then used by the Observatory Parcel does not
exceed the Maximuin Observatory Sign Area, (6) are not signs for a third party, (7) all
alterations, removals, replacements and modifications to Observatory Signage shall be
performed in accordance witli Section 26.1, and (8) otherwise complies with the terms of
Section 7.2 (collectively, the ‘“Fermitted Observatory Signs”). The Observatory Owner
shall have the right, at its opiiop,to submit Permitted Observatory Signs to the Office
Owner for confirmation that the Gfiice Owner agrees such Permitted Observatory Sign
complies with the conditions set forirabove. The size, design and manner of operation
of all replacement, new, relocated or acditional Observatory Signage desired by the
Observatory Owner and not otherwise showa i Exhibit 7.1(D)(1) shall be subject to the
Office Owner’s prior written consent, which riay be given or withheld by the Office
Owner in the Office Owner’s reasonable discretion (such consent not to be conditioned
on the payment of any fees, charges or other costs‘ex.cept for third party out-of-pocket
costs if reasonably incurred by the Office Owner) and if zousent is withheld, the Office
Owner shall specify the reasons therefor. Subject to the condidons described above, the
Office Owner’s approval shall not be required for replacement ¢ Observatory Signage in
the existing locations with a Tenant’s or the Observatory Owne: s new trade name or
logo (or the new name of the Commercial Building or Observatory Parcel subject to
Article XXVII hereof), provided the Observatory Signage otherwise complies with
Section 7.1(E) or is otherwise a Permitted Observatory Sign. The Ofticc Trvmer may
refuse to consent to any replacement, new, additional or relocated Observator; Signage
requested by the Observatory Owner if (i) the proposed Observatory Signage is
inconsistent with the quality and character of the other existing Observatory Signage at
the Commercial Building or with a first class high-rise mixed-use office, retail and
commercial building, (ii) the proposed Observatory Signage violates any existing lease or
right or any Laws; (iii) an objection is raised by, and not resolved with, the GNMAA,
any other neighborhood organization (applicable to the Building) or the City of Chicago
regarding such Observatory Signage; or (iv) the proposed Retail Signage does not comply
with clauses (2),(3), (4), (5), (7) and (8) in this Section 7.1(D). The Observatory Owner,
at its sole cost and expense, shall Maintain all Observatory Signage described in this
Section and shall be responsible for compliance of all Observatory Signage with all
Laws. All utilities required to operate the Observatory Signage described in this
Section 7.1(D) shall, if reasonably feasible, be obtained from the electrical panel serving
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the Observatory Owner (or its Tenant) directly, which shall be billed by the utility
provider directly to such Tenant or the Observatory Owner. If any Observatory Signage
must obtain power from a common electrical panel, the Office Owner shall make an
equitable allocation of the cost and bill the relevant party directly. Any additional power
capacity required for new or additional Observatory Signage, or any replacement or
relocated Observatory Signage, shall be provided, to the extent available, but at the cost
and expense of the Observatory Owner. Subject to Section 7.6, the Observatory Owner
shall pay for and obtain and maintain in effect all permits and licenses necessary to install
and operate its Observatory Signage permitted under this Declaration, wherever located
in the {'oinmercial Property. Upon reasonable advance notice to the Observatory Owner
and the Corarvatory Owner’s consent, which consent shall not be unreasonably withheld
(except in =i Emergency Situation in which event no such notice or consent shall be
required, but sotice shall be given as soon as reasonably practicable and such notice may
be oral), the Ofticc C'wner may temporarily remove exterior Observatory Signage during
any period it is Maintaining the Exterior Fagade of the Commercial Building, the
Commercial Property Proiic. Common Areas or performing Capital Projects, or at the
cost of the Observatory Owner at any time the Observatory Owner fails to comply with
its -Maintenance obligations (nd there is, in the Office Owner’s reasonable judgment,
imminent danger to Persons or plorerty; provided, however, that the Office Owner shall,
if requested, provide a reasonable 2.ea for use by the Observatory Owner to install
temporary Observatory Signage. In the event the Office Owner so removes such
Observatory Signage, the Office Owner shall diligently prosecute such Maintenance (and
the restoration of such Observatory Signage ‘n ‘he location and condition as immediately
prior to such removal) in as expeditious a mannes as is reasonably practicable and shall
exercise commercially reasonable efforts to mininize the time period that such
Observatory Signage has been removed. The Obser-uiory Owner agrees that any new
lease the Observatory Owner enters into for any space in ne Ohservatory Parcel shall not
grant signage rights which materially and adversely affect thz ~ights granted to the Office
Parcel, the Broadcast Parcel, the Retail Parcel, the Restaurant rarcel; or, if applicable, the
Parking Garage Parcel, under this Declaration. Notwithstand ng anything in this
Declaration to the contrary, except for existing signage otherwise depicted on Exhibit 7,
the Observatory Owner shall have the exclusive right to install and Main‘ain Observatory
Signage on the Observatory Parcel and no other Owner may install or Marvitain signage
thereon without the Observatory Owner’s prior written consent, which conseat vill not
be unreasonably withheld; provided, however, that the foregoing restriction stal) not
apply to any Building identification signs, signs required by Laws, and any directional or
way-finding signage (subject to the other provisions of this Declaration), nor to any
signage that indicates the type location of any Facilities, Component Facilities or
Facilities Areas.

(E)  General Requirements. The Office Owner may from time to time
develop and propose a signage plan for the interior and exterior Commercial Property
signage which will include a plan for the directional signage pursuant to Section 7.2 and
also specify any criteria, Maintenance or other requirements or restrictions for the
Commercial Property signage, which signage plan, and any subsequent changes thereto,
shall not conflict with the signage rights and requirements set forth in this Article VII or
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any other rights granted to any Owner hereunder and shall otherwise be subject to the
reasonable review and approval of the other Owners prior to being effective (such
signage plan as so approved and as modified from time to time, the “Building Signage
Plan”). Until the approval of the initial Building Signage Plan, unless otherwise required
herein, all new signs will be consistent with the signage existing at the Commercial
Property on the Effective Date. All signs located on or within the Commercial Property
(excepting only those signs which are located internally in an Owner’s Parcel and which
are not visible from outside of such Parcel, the “Non-Visible Signs”) shall conform and
comply in all respects with the Building Signage Plan. Except for the existing signage,
Non-Visitle Signs, Permitted Retail Signs and Permitted Restaurant Signs and
advertising  medium and identification elements described in Sections 7.1{A), (B),
(C)and (D) -and subject to any general signage restrictions and Maintenance
requirements deieimined as set forth in the Building Signage Plan or below in Section
7.2 and the righis Of the Retail Owner regarding the Retail Parcel described in Section
7.1(B), the use of ‘ali other areas of the interior and the exterior of the Commercial
Building for signage, ideification elements and advertising medium is hereby reserved
exclusively to the Office Gwner, which may be granted by the Office Owner to other
Owners and their respective "ennts, as provided in Section 7.2. All existing signage,
Non-Visible Signs, and advertisin2_medium and identification elements described in
Sections 7.1(A C) and ap.J which are in compliance with such sections are
hereby deemed approved and may te used and operated by an Owner, subject to
compliance with the provisions of this' Ariicle VII and the Building Signage Plan.
Without the prior written consent of the Kelail Owner, which consent shall not be
unreasonably withheld, the Office Owner shal' not install building identification or
 directional signs on Retail Tenant storefronts unléss roplacing existing signage, or unless
required by Law. Any and all Commercial Building cignage permitted by this Section
(including all signage installed by the Office Owner), or 0y ihe applicable other Section
of this Declaration, must also comply with the following regnirsments:

(i)  all signs, identification elements and adv<iiising or promotional
medium must comply with applicable Law and, except as expiessly provided in
this Article VII, must be approved by the Office Owner, in 13 reasonable
discretion, and be of a design, quality and size in keeping with Buildiug character
reputation and operation, as reasonably determined by the Office Owner;

(i)  no Owner (except the Office Owner) shall affix or maintaiz upon
any windows and, except for Non-Visible Signs, supports, doors, interior or
exterior portions of any Parcel, any signs, advertising placards, names, insignia,
trademarks, descriptive material or any other such like item or items without first
receiving the written approval of the Office Owner as to size, type, color,
location, copy, nature and display qualities, which such approval shall not be
unreasonably withheld; provided, however, that Retail Tenants may place signs
upon the interior facings of the windows of the Retail Parcel which signs are
related to such Retail Tenant’s operations, but such signs must comply with Law
(including the Maximum Retail Sign Area to the extent a window sign is deemed
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an exterior sign under applicable Law) and shall be subject to the requirements of
Article 7;

(iii) no sign shall employ exposed raceways, exposed neon tubes,
exposed ballast boxes, or exposed transformers;

(iv)  all signs must be professionally designed, fabricated, installed and
Maintained and removed so as to minimize damage to the Commercial Building;

(v)  no advertising medium shall be utilized by any Owner or its
Teiants which can be heard or experienced from outside of any such Owner’s
space; including without limitation, flashing lights, search lights, loudspeakers,
phorogreshs, or radios; and

(vi) < No signage or other identification element or advertising medium
shall violate the Trademark License Agreement (or any subsequent naming and
signage agreemeni ic{ the Commercial Building, as provided in Section 27.1).

Notwithstanding the foregoing, the-Office Owner and other Owners hereby consent to the
installation by the Observatory Owner 0 dudio and/or visual features consistent with the
operation of a first class observatory business in: the Observatory Patron Queue Area, provided
that the Observatory Owner adheres to a reasonab’e and good faith proposal of such audio and/or
visual features submitted to the Office Owner and-the Retail Owner, and subject to the Office
Owner’s and the Retail Owner’s (as applicable) reasonzole satisfaction that such features (i) are
not inconsistent with the First Class Standard (taking irts account the unique characteristics of
the operation of an observatory business), (if) do not macerially impact the structure of the
Building or otherwise pose a danger to the health or satety of-ihe applicable Owner or its
Permittees or (jii) do not unreasonably interfere with such Owner’s.access to, use, operation and
enjoyment of its Parcel, or increase the operating costs of any Owner. The installation of any
such audio and/or visual features in the Observatory Patron Queue Ara, and the operation
thereof, shall not unreasonably disturb Tenants and Commercial Permittees iri the Retail Parcel,
the Commercial Property Public Common Areas, and the Commercial Building.

72  Relocation of Signage; New and Additional Signage Locations: Reserved
Rights Regarding Signage. The Declarant declares, and each Owner acknowledges ard agrees,

that the Commercial Building is an interdependent enterprise among different Owners. ‘with
different businesses, objectives and interests, and that the character and quality of the
Commercial Building and the success of the businesses located therein will be enhanced by
high-quality signage, Maintained and operated in a consistent manner. Although the provisions
of this Section 7.2 shall not be deemed to require an Owner or such Owner’s Tenants to modify
or replace any signage currently existing at the Commercial Building as of the Effective Date, as
subject to and in accordance with Section 7.1, any replacement, modified, relocated, new or
additional signage to be instatled by an Owner (or such Owner’s Tenants), except as otherwise
expressly provided herein, must be first approved by the Office Owner, such approval given or
withheld by the Office Owner in its reasonable discretion and must also comply with Laws and
with the general requirements set forth in Section 7.1(E). Exhibit 7.2 depicts the five (5)
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vitrines located in the Office Parcel lobby of the Commercial Property Public Common Areas,
and sets forth which Owner has rights to which vitrine. The Office Owner shall have the right to
allow different Owners and such Owner’s Tenants the right to use the vitrines which have not
been granted to any other Owner pursuant to Exhibit 7.2, to identify their respective Tenants and
the products and services of those Tenants, or other information reasonably deemed appropriate
by the Office Owner, on terms and conditions reasonably determined by the Office Owner;
provided that any such signage shall be at a First Class Standard. In addition, subject to the
terms of this Article VII, the Office Owner in its sole discretion, exercised in good faith, shall
have the exclusive right and power to designate and grant to an Owner, and an Owner’s Tenants,
when requestzd by an Owner, rights to use exterior or interior locations at the Commercial
Building for new;, replacement, modified, relocated or additional signage for the benefit of such
Owner or its Tenants - In making such determination, the Office Owner shall reasonably consider
the requirements o apriicable Laws, terms and conditions of existing leases and rights, and the
current signage located at iz Commercial Property (including, without limitation, the adequacy
of such current signage for/the operation of the business of the respective Owners and any
circumstances relating thereto wiich may reasonably require additional signage capacity). The
Office Owner shall act in a good 17ith manner when considering the signage requests of the other
Owners. The Office Owner may alsc decide, in good faith, whether such grant is permanent, for
the benefit of the Owner, or if such grant'is personal to such Owner or the Tenant of such Owner,
or whether the grant is temporary in durzion.- Subject to the terms of this Article VII, each
Owner, for itself, their Tenants and their Moigagees, (i) acknowledges and agrees to the right
and power and authority of the Office Owner to! make these decisions regarding signage,
identification elements, signage location and design giidelines, standards and requirements for
signage, as may be established or modified by the Ofiicc Owner from time to time and at any
time in accordance with this Section 7.2, and (ii) agrees'to be bound by and comply with such
decisions and require their respective Tenants and licensees to comply with such decisions,
guidelines, requirements and standards. All Owners acknowledsc and agree that the provisions
of this Section 7.2 regarding signage are reasonable and necescary to protect the legitimate
business interest of all Owners and each Owner’s Tenants, and L2t any violation of the
provisions of this Section 7.2 (not cured within the time frames set fortn i2-this Declaration for a
default by an Owner), would result in irreparable injury and entitle the Oftize Owner, or any
other Owner adversely impacted by a violation of this Section 7.2, in addition t5 a!l other rights
and remedies available to it under this Declaration, to seek injunctive relief; rwithout the
obligation of posting a bond or other security to seek such injunctive relief. The Olrice Owner
acknowledges a need to prepare and implement an over-all plan for new directional ‘and way-
finding signage for the Commercial Building which directs patrons or other Commercial
Permittees to the proper entry point for each Parcel, including any such signage located in the
Commercial Public Common Areas and for the Observatory Parcel at the Commercial Building.
The Office Owner will design and develop the overall directional signage plan for the
Commercial Property in consultation with the other Owners, and each of the Owners agrees to
reasonably cooperate with the preparation and implantation of any such directional signage plan
which may be a part of the Building Signage Plan.

73  Signage in the Public Way. The Office Owner shall have the exclusive right to
interface directly with the City of Chicago, the applicable alderman, and GNMAA with regards
to any signs servicing the Commercial Property which are located in the public way including
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the holding of any necessary permits for such signs. The Office Owner shall have full and
exclusive discretion (to be exercised in good faith) regarding all policies and practices affecting
any signs in the public way.

74  Scaffolding Affecting Signage. In the event that any scaffolding is constructed
and/or erected around any portion of the Retail Parcel, such scaffolding shall be of double-height
design. The Owners and Retail Tenants whose signage is negatively impacted by the scaffolding
shall have the right to install identification signage on such scaffolding, subject to compliance
with Laws. All Owners negatively impacted by such scaffolding shall reasonably cooperate to
agree on signage locations and allocations of space on such scaffolding, with priority given to
those Owners ar:d Retail Tenants whose signage is most negatively impacted by the scaffolding.
Notwithstanding any*iiing in this Section 7.4 to the contrary, (a) only the Retail Owner shall be
permitted to install ide:tification signage on any scaffolding directly in front of any portion of
the Retail Parcel fronting‘or North Michigan Avenue (except to the extent any other signage is
blocked, in which case such/signage may also be included on such scaffolding), (b) the Office
Owner may place signs on the scaffolding in front of the Retail Parcel (limited to Building
identification signage, and signage for other Owners and the Existing Residential Property)
which does not front North Michigan ‘Avenue, but in no event shall any such signs have a greater
prominence than the signage of the Retail Tenants unless existing signs have greater prominence
than such Retail Tenant signs, (c) no scaffslding shall be constructed or erected around any
portion of the Retail Parcel between November 15" and January 5t (except to the extent
necessary to comply with Laws or to address an Emergency Situation); provided, however that if
scaffolding is in place on November 15™ the Office C¢mer will not be required to remove that
scaffolding in order to comply with the foregoing requiseinent, and (d) the Office Owner will
exercise commercially reasonable efforts to schedule any-aciivities at the Building that might
require scaffolding around any portion of the Retail Parcel"io minimize the time during the
restricted period described above during which such scaffolding ¢ ffects the Retail Parcel. If any
signage needs to be removed as part of Maintenance or a Capitu-Froject, the cost of such
removal shall be a Maintenance or Capital Project expense and shall be riiarged accordingly.

7.5  Allocation of Building Signage. Declarant has advised the Owners that the
Building has been allocated a Maximum Total Sign Area of 800 square feet (“vayimum Sign
Area”). Notwithstanding anything in this Declaration to the contrary, (a) the sigasge square
footage that is used by the Retail Parcel as of the Effective Date (including, if deemed-io be an
exterior sign under Laws, the Monument, regardless of whether or not the Monument exis’s) plus
an additional thirty square feet of exterior signage shall be collectively referred to herein as the
“Maximum Retail Sign Area”, (b) the signage square footage that is used by the Restaurant
Parcel as of the Effective Date shall be referred to herein as the “Maximum Restaurant Sign
Area”, (c) the signage square footage that is used by the Office Parcel as of the Effective Date,
plus any unused signage capacity existing as of the Effective Date shall be referred to herein as
the “Maximum Office Sign Area” (which signage area may be shared by the Parking Garage
Owner, if any), (d) the current signage square footage that is used by the Observatory Parcel as
of the Effective Date shall be referred to herein as the (“Maximum QObservatory Sign Area”),
(e) in the event the Maximum Sign Area is increased in the future, the Maximum Retail Sign
Area will be increased by forty percent (40%) of that additional Maximum Sign Area, the
Maximum Office Sign Area will be increased by forty percent (40%) of that additional
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Maximum Sign Area, the Maximum Restaurant Sign Area will be increased by ten percent
(10%) of that additional Maximum Sign Area, and the Maximum Observatory Sign Area will be
increased by ten percent (10%) of that additional Maximum Sign Area, unless otherwise agreed
to by the applicable Owners, and (f) except as relates to any hotel use or to a Tenant leasing
space in the Office Parcel (provided that any hotel or Tenant sign shall not be located on or
directly above any Retail Tenant storefront (i.e., on the floor immediately above a Retail Tenant
storefront)), the Office Owner shall not install and shall not designate to any other Owner the
right to install any signage, advertising or identification elements above the second (2™) floor of
the Building; provided, however, that if the Office Owner elects to install “high-rise building
signs” (as such phirase is used in the CZO as of the date hereof), the Office Owner shall have the
right to install suck-“high-rise building signs” as long as such signs do not violate the terms and
conditions of any c#isiing Retail Parcel lease based upon the terms and conditions contained in
such existing leases as of the Effective Date. Notwithstanding the foregoing, for purposes of
determining the Maximuza F:etail Sign Area, any signs in the window of any Retail Tenant space
which are of a temporary nezuse shall not count towards determining the Maximum Retail Sign
Area, regardless of whether or jiof such signs are visible outside of the Building. Within six (6)
months after the Effective Date, tiie Office Owner will provide each other Owner will its good
faith determination of the allocation cf existing exterior signage for each Owner.

76  Governmental and GNMAA. Approval of Signage. Notwithstanding anything
in this Article VII to the contrary, in the evert the City of Chicago, the applicable alderman or
GNMAA approval is required by Law or by the Oftice Owner in connection with any signage,
canopies, awnings or other identification elements rearding the Retail Parcel, the Restaurant
Parcel, or the Observatory Parcel (a) the requests for‘srch approval shall be filed and pursued
jointly by the Office Owner and by the Owner of the pozisn of the Building requesting such
signage and shall not require the joinder of the other (yvncrs, (b) the Office Owner shall
reasonably cooperate and coordinate with the Owner requesting 'nat signage to diligently pursue
any such required approvals, and (c) the Owner pursuing the signagze-approvals shall reimburse
the Office Owner for all reasonable out-of-pocket costs incurred by Ctfice Owner in connection
with the Office Owner’s activities hereunder.

ARTICLE VIII

RESIDENTIAL CONDOMINIUM OPERATING AGREEMENT AND DEED; i.AWS

The Commercial Property and this Declaration are subject to the terms and provisions of
the (i) Grant Deed, (ii) Residential Condominium Operating Agreement, and (iii) Trademark
License Agreement (collectively, the “Existing Agreements”). The Existing Agreements
delineate the rights, obligations and privileges of the Declarant with respect to the
interrelationship of the Commercial Property and the Existing Residential Parcel, and with
certain naming rights more particularly set forth in Article XXVII, Each Owner and its
respective Parcel is subject to, and shall comply with, the terms and provisions of the Existing
Agreements and any prior rights or easements granted therein and no Owner shall breach, violate
or default thereunder. Except as provided herein (including the preceding sentence) the Office
Owner shall be responsible for fulfilling all of the obligations under the Existing Agreements for
the benefit of the Existing Residential Parcel and providing the services required under the
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Existing Agreements and each Owner shall be responsible for its Commercial Property Expense
Allocation of the Actual Costs incurred in connection therewith, and the Office Owner shall have
sole control over the enforcement of the terms and obligations of the Existing Agreements as
against the Existing Residential Parcel (but taking into account the best interests of the
Commercial Building as a whole); provided, that to the extent such obligations and/or services
apply only to one Parcel, the Owner of such Parcel shall be responsible for such obligations and
services. Any amendment to the Residential Condominium Operating Agreement will be subject
to the consent of any Owner adversely affected thereby, such consent to be given or withheld in
accordance with the terms of Section 32.15. The Office Owner shall keep all affected Owners
reasonably iricrmied of any material issues which arise in relation to the Existing Agreements
(i.e., economic raatters involving amounts in excess of $100,000 or matters involving litigation
under the Existing /Apreements). The Actual Costs due to compliance with the Existing
Agreements shall be shared by the Owners based on the Commercial Property Expense
Allocations and shall be tiicluded in the Commercial Property Expenses pursuant to terms of this
Declaration. The use of the “smmercial Property is subject to and shall be used and operated in
compliance with the applicable tesms of the Existing Agreements. In the event of any conflict
between this Declaration and the £xisting Agreements, the Existing Agreements shall control.
All rights and benefits granted under this Declaration are subject to Laws.

ARTICLE IX
STRUCTURA.. SUPPORT

9.1  Structural Safety and Integrity. No Owpsr shall take any action which would
adversely affect the structural safety or integrity of the Buildiry.

9.2  Review of Structural Support. If for any reasor. thz structural support for any
portion of the Building is hereafter reduced below the support requirzd to maintain the structural
safety or integrity of the Building, the Architect shall, at the request oi' 4.y of the Owners, review
the extent of any such reduction and the need for or adequacy of any such:ubstitute or additional
structural support. The Architect shall also estimate, to the extent possible, the time reasonably
necessary to provide adequate substitute or additional structural support.

9.3  Construction of Additional Structural Suppert.  If substitute c: =dditional
Structural Supports are required in a portion of the Commercial Building in which the Jtr:stural
Support shall have been reduced, then the Office Owner shall commence the construciion of
such substitute or additional support within a reasonable time under the circumstances and,
having commenced such construction, shall proceed diligently to cause the completion of such
construction in accordance with plans and specifications prepared by or approved by the
Architect and approved by the Office Owner. The Owner or Owners responsible for such
reduction, (if any) (based, if more than one Owner is responsible, upon the relative degree of
culpability of such Owners) shall pay all costs and expenses, including, without limitation, the
Architect’s and any other architectural fees, in connection with construction of the substitute or
additional Structural Supports (and, as between two or more responsible Owners, such costs and
expenses shall be allocated based upon the relative degree of culpability of such Owners). The
Office Owner shall attempt in good faith to determine which Owner or Owners are responsible
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for such reduction and the relative degree of culpability of the responsible Owners (if more than
one Owner is responsible). If the Office Owner is unable, within thirty (30) days after such
reduction is discovered, to agree which Owner or Owners are responsible for such reduction and
the relative degree of culpability of the responsible Owners (if more than one Owner is
responsible) or on the sharing of such costs, the Office Owner shall request the advice of the
Architect. If after receiving the Architect’s advice, the Office Owner cannot agree on the sharing
of such costs or on which Owner or Owners are responsible for such reduction and the relative
degree of culpability of the responsible Owners (if more than one Owner is responsible), then
such determination shall be made by arbitration pursuant to Sections 17.2 through 17.6 hereof.
Any costs and eypenses which are not attributable to a specific Owner based upon culpability,
shall be paid by 21l of the Owners in accordance with each Owner’s Commercial Property
Expense Allocation:

9.4  Remediai Avtion. In the event that the Office Owner fails to commence the
construction of substitute or zdditional support within a reasonable time under the circumstances,
or having commenced such ceustruction fails to proceed diligently to its completion, any
Creditor Owner shall have the ngpt 1o complete the construction of such substitute or additional
Structural Supports at the expense of the Defaulting Owner, and all costs and expenses incurred
by Creditor Owner (which costs and expenses shall not include any general office overhead of
the Creditor Owner) shall be due from the Diefaxdting Owner(s) on demand.

9.5  Effect of Delay. If delay in constructing substitute or additional Structural
Supports would endanger the structural safety or iniegrity of the Building, then, without regard to
which Owner or Owners shall be determined responsible for the reduction, the Owner of the
portion of the Commercial Building in which the reductien shall have occurred or is then
occurring shall, upon not less than ten (10) days advance written notice to the other Owners
(except that such advance written notice shall not be required ir an Emergency Situation, but
notice shall be given as soon as reasonably practicable), previde substitute or additional
Structural Supports as and wherever may be required, or the Owners si.2!1 together undertake to
provide substitute or additional Structural Supports; provided, however, ‘e responsible Owner
or Owners (based, if more than one QOwner is responsible, upon the relative degree of culpability
of such Owners) shall be liable for and pay all costs and expenses incurred as-a result of any
required substitute or additional Structural Supports (which costs and expenses shaif- ot include
any general office overhead of the Creditor Owner) (and, as between two or more tesnonsible
Owners, such costs and expenses shall be allocated based upon the relative degree of culpzhility
of such Owners). If the responsible Owner or Owners cannot be determined, or if the reduction
in Structural Supports results from a defect in the original construction or design of the Building,
an act of God or force majeure, then the Owners shall share the cost of providing substitute or
additional Structural Supports, including, without limitation, any fees of the Architect, in
accordance with the Commercial Property Expense Allocations. If the Owners cannot agree, the
Owners shall request the advice of the Architect. If after receiving the Architect’s advice, the
Owners cannot agree on the sharing of such costs or on which Owner or Owners are responsible
and their relative degree of culpability, then such dispute shall be resolved pursuant to
Article XVII hereof. The foregoing shall not be deemed to limit any rights any of the Owners
may have against third parties.
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ARTICLE X

[INTENTIONALLY RESERVED]

ARTICLE XI

COMPLIANCE WITH LAWS; REMOVAL OF LIENS; INDEMNIFICATION

11.1 Compliance with Laws. Each Owner shall comply in all material respects with
all Laws, the Rvlcs and Regulations and the terms and provisions of the Existing Agreements.
Specifically, no O wrer shall:

0 subject the other Owners to civil or criminal liability;

(i) ~ jeorardize the full force or effect of any certificate of occupancy
issued to such othe: Cwners or for the Commercial Building itself;

(ili)  jeopardize cuch other Owner’s or Owners’ right to occupy or
utilize beneficially their iespective portion or portions of the Commercial
Property or any part thereof (i2cluding any Easements granted pursuant to this
Declaration);

(iv)  result in the imposition-2a lien against any of the Property of the
other Owners; or

(v)  otherwise adversely affect the otier Owners or their Tenants in any
material respect.

11.2 Insurance Rating Bureau. Each Owner shall comply wiib-all rules, regulations
and requirements of any insurance rating bureau having jurisdiction over the portion of the
Commercial Property owned by such Owner or any portion thereof and the requirements of any
insurance policy affecting insurance coverage on any of the other Owners’ potion of the
Commercial Property, if noncompliance by it with respect to its portion of the Ceamercial
Property or any portion thereof would:

{0 increase the premiums of any policy of insurance maintained by
the other Owners or the premiums of any policy of insurance maintained by all
Owners (unless any such Owner which is in non-compliance therewith pays the
costs of any such increase);

(ii)  render any of the other Owners’ portion of the Commercial
Property uninsurable;

(i)  create a valid defense to any of the other Owners’ right to collect
insurance proceeds under policies insuring such other Owner’s portion of the
Commercial Property; or
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(iv)  otherwise adversely affect the other Owners or their Tenants in any
material respect.

Notwithstanding anything to the contrary set forth in this Declaration, (i} this
Section 11.2 shall not apply to insurance policies of individual Residential Unit Owners in the
Commercial Property, but shall apply to all Commercial Unit Owners and all Representative
Owners, as applicable; and (ii) if compliance pursuant to this Section 11.2 is hereafter required
of an Owner solely because of the nature of the use, possession or management of or activities in
any of the other Owners’ portion of the Commercial Property, such other Owner or Owners
whose use, pozsession, management or activities result in the necessity of such compliance shall
be liable for the cost and expense of such compliance. If at any time any Owner so obligated to
comply shall not proceed diligently with any such compliance and such failure to proceed shall
adversely and matei1alis-affect any of the other Owners, then any Owner may give written notice
to such Owner specifying ‘e respect or respects in which the cure of such noncompliance is not
proceeding diligently and, if upon expiration of ten (10) days after the receipt of such notice, any
such cure of the noncompliance is still not proceeding diligently, then each Creditor Owner may
cause such compliance to occur by ‘aking all appropriate steps to carry out the same. Each
Creditor Owner shall be entitled to reimbursement upon demand from the Defaulting Owner for
all costs and expenses incurred by such Creditor Owner in connection with causing any such
compliance to occur; provided, however, that such costs and expenses shall not include any
general office overhead of the Creditor Owner.

11.3 Removal of Lien. Each Owner sha'i remove, within thirty (30) days after the
filing thereof, any mechanics’, materialmen’s or any cther like lien on any other Parcel or any
other Owner’s portion of the Commercial Property, or on'its rortion of the Commercial Property
if the existence or foreclosure of such lien on its portion of the Commercial Property would
adversely affect any Easement created hereunder or the ability ¢t the Office Owner to provide
services to be furnished pursuant to Articles XIV or XXVI hereof, arising by reason of any work
or materials ordered or any act taken, suffered or omitted by such Owne:-or its Tenants. In the
event the Defaulting Owner fails to remove any such lien within such thirly (33) day period, each
Creditor Owner may take such action as such Creditor Owner may deem necessary to remove
such lien. Each Creditor Owner shall be entitled to reimbursement from the D:faulting Owner
for all costs and expenses incurred by such Creditor Owner in removing or attempiirg *c.remove
such lien. Notwithstanding the foregoing, the Defaulting Owner shall not be required.ic-remove
such lien, and within said thirty (30) day period no Creditor Owner shall have the right 1o take
action in respect thereof, so long as within said thirty (30) day period such lien cannot be
foreclosed and so long as, within said thirty (30) day period, the Defaulting Owner:

(A) shall in good faith commence and diligently proceed and continue to
contest the same by appropriate proceedings and shall give written notice to each
Creditor Owner of its intention to contest the validity or amount of such lien; and

(B)  shall deliver to each Creditor Owner either: (i) cash or a surety bond
from a responsible surety company acceptable to such Creditor Owner in an aggregate
amount equal to one hundred twenty-five percent (125%) of the lien claim and all interest
and penalties then accrued thereon or such greater amount as may reasonably be required
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to assure payment in full of the amount claimed plus all penalties, interest and costs
which may thereafter accrue by reason of such lien claim or (ii) other security reasonably
acceptable to such Creditor Owner. In the event there are multiple Creditor Owners as to
the same Defaulting Owner and the Defaulting Owner elects to deliver a surety bond
hereunder, such Defaulting Owner shall only be required to deliver one such surety bond
to the Creditor Owner which owns the largest number of square feet and such Creditor
Owner shall be the recipient and beneficiary of the surety bond and shall hold such surety
bond for the benefit of itself and the other Creditor Owners.

Notwitisstinding the foregoing in this Section 11.3, the Defaulting Owner shall be
required to remove of record any such lien which is in imminent danger of being foreclosed, and
neither the Office Qwrier or any Creditor Owner shall be prevented from requiring the Defaulting
Owner to remove said 1'¢i.

11.4 Indemnificatisr.

To the fullest extent perniitted by law, and subject to Section 13.7 and 15.6, each of the
Owners (hereinafter in this Section 11.4 the “Indemnifying Owner”) covenants and agrees, at
its sole cost and expense, to indemnify ard ‘o hold harmless the Indemnitees of the other Owners
from and against any and all claims ageinst the Indemnitees for losses, liabilities (civil or
criminal), damages, judgments, costs and expenses {which costs and expenses shall not include
any general office overhead of the Indemnitee), ‘and any actions or proceedings arising
therefrom, by or on behalf of any Person, 'fi'm, corporation or governmental or
quasi-governmental authority, arising from, out of or an-connection with (i) the Indemnifying
Owner’s (or any Person claiming by, through or unde: zuch Owner) use, possession or
management of the Indemnifying Owner’s portion of the Ceunmercial Property or activities
therein, (ii) any breach or violation of this Declaration by such indemnifying Owner, (iii) any
negligence or intentional misconduct of such Indemnifying Ownss-or any Tenant or other
Commercial Permittee of such Indemmifying Owner (or any o1 ihcir respective agents,
representatives, principals, employees, contractors or invitees) and/or (iv) the performance by
such Indemnifying Owner or any Tenant or other Commercial Permittee of such Indemnifying
Owner (or any of their respective agents, representatives, principals, employees, ccntractors or
invitees) of any work, Maintenance, use of Easements, Alterations or Capital Projects. and from
and against all costs, expenses (provided, however, that such costs and expenses shall r&* include
any general office overhead of the Indemnitee) attorneys’ fees, and liabilities incuned with
respect to any such claim, action or proceeding arising therefrom; except to the extent that such
claim, action or proceeding arose from the negligence, willful misconduct or breach of this
Declaration by such Indemnitees. Notwithstanding the foregoing or anything to the contrary
contained in this Declaration, the Office Owner shall not be liable to, nor be required to
indemnify, any Indemnitees for any failures, breaches or omissions of the Office Owner when
the Office Owner is acting in its capacity as the operator of the Commercial Property, unless and
to the extent of the gross negligence or willful misconduct of the Office Owner. In case any
action or proceeding is brought against any of the Indemnitees by reason of any such claim, the
Indemnifying Owner, upon written notice from any such Indemnitees, covenants to defend and
to resist such action or proceeding with legal counsel reasonably satisfactory to such Indemnitee.
Any counsel for the insurance company providing insurance against such claim, action or
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proceeding shall be deemed to be reasonably satisfactory to the relevant Indemnitees. The
Indemnifying Owner shall have the right to approve the institution, defense and settlement of any
claim, action or proceeding with respect to which it is obligated to indemnify an Indemnitee
hereunder; provided, that the Indemnifying Owner shall not approve the settlement of any
litigation actually brought against any Indemnitee in a manner that would create a binding legal
obligation on such Indemnitee without such Indemnitee’s prior written consent if such settlement
would provide for: (a) an admission of wrongdoing by such Indemnitee, (b) injunctive or
declaratory relief against such Indemnitee, or (c) the imposition of criminal penalties or liabilities
upon such Indemnitee. To the extent that an Indemnifying Owner fails or refuses to defend
against any claim, action or proceeding under which an Indemnitee is entitled to indemnification
from such Inderarifving Owner hereunder, then, without limiting the Indemnitee’s rights and
remedies by reasou o1 such failure or refusal, the Indemnitee shall have the right (but not the
obligation) to defend or resist such claim, action or proceeding itself (and to retain its own
counsel in connection therewith), and to compromise, settle or otherwise to dispose of such
claim, action or proceeding i such manner as such Indemnitee sees fit, in which event the
Indemnifying Owner shall pay :nc. reimburse the Indemnitee for all costs, expenses (such costs
and expenses shall not include any gercral office overhead of the Indemnitee) and fees incurred
by the Indemnitee in connection tierewith (including reasonable attorneys’ fees, costs of
settlement or compromise and (if applicabie} any amount awarded pursuant to the claim, action
or proceeding).

11.5 Zoning; Use; Tilt Feature.

(A) Zoning Compliance. Without Firiting the provisions of this Section
11.5, no Owner shall make any Alteration, allow ary use of its respective portions of the
Commercial Building, or take or fail to take any acticz with respect to its Parcel which
would violate or cause the Commercial Building to be (i) ‘n v.olation of the provisions of
the Chicago Zoning Ordinance, as said ordinance may be uriended from time to time
(“CZ0”), or the Existing Zoning; or (ii) in violation of any Siie ¥ian Approvals granted
by the City of Chicago as of the date hereof under the CZO or a‘ter the date hereof in
compliance with Section 11.5(H), including any Site Plan Approval: issued by the City
of Chicago.

(B)  Designated Controlling Entity. Each Parcel comprising the Coramercial
Parcel (the Office Parcel, the Retail Parcel, the Restaurant Parcel, the Broadcast Pzrcel
and the Observatory Parcel) is now treated collectively as one zoning lot for purposes of
complying with the Existing Zoning. The Office Owner reserves and retains, and shall be
entitled to exercise, in its sole discretion, for the benefit of the Office Parcel, any and all
excess density and future development rights which are available for the Entire Property;
provided, however, that, subject to Laws and the Existing Agreements, the Observatory
Owner shall be allocated, if available, the necessary density to implement a tilting
overlook feature (the “Tilt Feature”) conceptually described for illustrative purposes on
Exhibit T. For purposes of dealing with the City of Chicago regarding zoning and
entitlement matters, the Office Owner shall be the designated controlling entity. The
Office Owner, as the designated controlling entity for purpose of zoning and entitlement
matters, without cost, expense or liability, shall reasonably cooperate with the other
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Owners in connection with any application or request for authorization or change which
may be filed or submitted to the City of Chicago pursuant to Section 11.5(H) below
(including the execution of consent authorizing such application, submission or filing,
without liability, on behalf of the requesting Owner if same shall be required). In
connection therewith, the Office Owner shall be entitled to reimbursement for Actual
Costs incurred in cooperating with and/or participating in the proposed zoning or
entitlement matter.

a. Tilt Feature. The Office Owner and each of the other Owners hereby
acknowledge the importance of the Tilt Feature to the operation of the
OYservatory Parcel by the Observatory Owner and agrees to the concept of the
Til:_Ieature, provided it is located only on the south or north side of the
Obsérvarory Parcel. The Office Owner shall not unreasonably withhold consent
to the fiia) details of the Tilt Feature and the Office Owner shall reasonably
cooperate iit #ood faith with the Observatory Owner with the pursuit by the
Observatory Ovwuer of the applications for entitlements necessary for
implementation of tne Tilt Feature. For the purposes hereof, it shall only be
deemed reasonable to withhold consent to the application for entitlements
necessary for the impieraentation of the Tilt Feature if, and only if, (i) the
requirements imposed by tlie relevant govemmental authority as a condition to
approval of the Tilt Feature wouid have a material adverse impact on any other
Owner’s legal and practical use, enjoyment, operation of, or access to, such
Owner’s Parcel, imposes any additior.ai legal requirements on the Building or any
Owner (other than the Observatory Uwwner) or changes or restricts the current
abilities of any Owner (other than the Observatory Owner) to modify, supplement
or remove any portion of its Parcel except {0 the extent that such impact can be
remedied solely by the payment of a sum of moncy and the Observatory Owner
pays such amount (without having the obligation t-d% so) to the affected Owner,
or (ii) the Tilt Feature would (A) materially and adverscly affect the structure of
the Building or any Facilities, (B) create a danger to peopic or property, (C) not
comply with Laws, or (D) is not located on the south o1 north side of the
Observatory Parcel. The Observatory Owner hereby coverunis to design,
implement, install, operate and Maintain the Tilt Feature in ameumer that will
minimize vibrations, sound and any adverse impact (including any.increased
operating costs) on any other Owners and their Commercial Permitiees.. The
Office Owner and each of the other Owners hereby agree to cooperate reasonably
and in good faith with the Observatory Owner in the Observatory Owner’s efforts
to remedy or minimize any such vibrations, sound and adverse impact on any
Owners or their Commercial Permittees, and to minimize the impact of the Tilt
Feature on the use, enjoyment, operation or access to any other Owner’s Parcel, or
operating costs of any Owner; provided that the Observatory Owner shall
reimburse the other Owners for any reasonable out-of-pocket expenses incurred in
connection with such cooperation.

(C) Use. All Owners of the Commercial Property understand, acknowledge
and agree that they own a portion of a unique, first-class mixed-use vertically separated
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project. The Declarant declares, and each Owner acknowledges and agrees, that the
Commercial Building is an interdependent structure with components owned by different
Owners, with different businesses and interests. It is the declared intention of all Owners,
for themselves, their Tenants, Mortgagees (or any other holder of a Mortgage, or a
secured party or other lender) and Permittees, that the use, operation, enjoyment and
Maintenance of each Parcel shall be conducted in a manner intended to insure and to
further the quality, character, design, appearance, functionality and economic value of the
Commercial Property. Consequently, each Owner agrees for itself, its tenants and
Permittees, except as otherwise expressly provided herein, that its portion of the
Comprercial Building shall be used solely and exclusively for those uses which are the
same or.<omparable in quality, character and operation with the use currently made of
their Parce! 4fthe Commercial Building as of the date of execution of this Declaration, or
as specified bijew in clauses (i) through (v) of this Section 11.5(C) with respect to each
applicable Parcel“The permitted, exclusive and restricted uses specified in this Article
XI for each Parcel shal! be applicable not only to the Parcel Owner, but also to any other
user of such Parcel, inziuding the controlled or controlling affiliates of such Owner,
affiliates under common control with such Owner and any Commercial Permittees of
such Owners. Any use or ‘activity in a Parcel that may be prohibited or restricted
hereunder or made exclusive to ¢ne Parcel, may be waived or permitted in writing by the
Owner of the Parcel entitled to the =x<}usive right or use in such Parcel Owner’s sole and
absolute discretion.

(i) the Retail Parcel for rétail and service purposes (including the sale
of services, the sale of merchandise, the operation of a fitness center, the
conducting of Retail Events (in accordance xvith the terms of Section 2.1(P}), and
food and beverage operations (including, withoui limitation, the sale of alcoholic
beverages which are related to restaurant operations or to Retail Events which
occur inside a Tenant space, or, if such Retail Event occurs outside a Tenant
space, with the reasonable consent of the Office Gwpcr); provided such uses
comply with all requirements of this Declaration and’ are’ performed and/or
conducted at a First Class Standard);

(i) the Office Parcel for office and related uses,-pumoses and
amenities in compliance with Law and consistent with the cpuracter of
Comparable Buildings, or which otherwise in compliance with a Firs Class
Standard as such uses, purposes and amenities may evolve over time (including
without limitation, for (i) conference and meeting facilities, (ii) printing, mail
handling, duplication, reproduction and photographic and other equipment and
facilities, (iii) fitness and exercise facilities, (iv) medical and day-care facilities,
(v) presentation facilities, (vi) concierge and service facilities benefitting tenants
and occupants, (vii) educational, instructional, classroom and training uses, (viii)
storage, (ix) cafeteria, private dining room or members-only restaurant located on
any floor lower than the 20" floor of the Building (other than dining rooms
primarily for a Tenant’s own use and their employees and business invitees), (x)
the Office Owner sponsored events specified in Section 2.1(P), and (xi) parking
(until such time as the Parking Garage is subdivided pursuant to Section 26.5(A));
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(iti)  the Observatory Parcel to operate an observatory and special event
venue ancillary to and consistent with the primary use as an observatory
(including operating the Feature (if applicable), conducting events, operating
seasonal attractions (e.g., a skating rink), serving food and beverages (including,
without limitation, alcoholic beverages) in a café located on the 94™ floor, and
selling merchandise and goods);

(iv)  the Broadcast Parcel for television, radio, cellular, broadband,
wireless, electronic and other broadcast, microwave or wireless signals and
sur porting facilities; and

fv)  the Restaurant Parcel for beverage, dining and food service to
patrons; icluding, without limitation, the sale of alcoholic beverages which are
related to resturant operations).

Subject to Section 11.5(C)(2) #sd_(4) below, notwithstanding the foregoing, uses which are
related to, or ancillary to the prinis«y use described in this Section 11.5(C) shall be permitted
(e.g., area with tables next to windows in the Restaurant Parcel would not be deemed to violate
an observatory exclusive) upon the prior reasonable written consent of the Office Owner. All
uses permitted under this Section 11.5(C) shall be conditioned on the applicable Owner
obtaining any and all permits required by Lav or this Declaration for such uses prior to the
commencement of any such use. No fundamental change in use by an Owner from the uses
contemplated in this Section 11.5(c) (“Fundamenvzi VJse Change™) will be permitted without
the prior written consent of all of the Owners which worild be adversely affected by such change,
such consent to be obtained in accordance with Section 14,5(E), which consent shall not be
unreasonably withheld; provided that each of the Owners heieby agrees that the addition and
operation of the Tilt Feature to the Observatory Parcel shall not e & Fundamental Use Change
and that no use change shall be permitted which violates any exclusivz use granted to any Owner
under this Declaration without the prior written consent of the affecteq Owner, which consent
may be withheld in such Owner’s sole discretion. In the absence of the consent by all of the
Owners, the Fundamental Use Change may not occur. If an Owner fails t¢ agree, and if the
requesting Owner believes the failure to consent is unreasonable, the requestizig Owner may
submit the dispute to resolution in accordance with Article XVII. The Retail Camer may
request the use of a certain area located in the exterior sidewalk space on the southerr. side of the
Building to the east of the Office Parcel entrance for seasonal use by a single Retail Yerant to
place reasonable outdoor seating, and the Office Owner shall consider such request in good faith,
taking into account all applicable Laws and the nature and extent of the proposed use of such
area, the then current and anticipated future use of the area, the impact the outdoor seating and
such Retail Tenant operations in such area would have on the operations of the Office Parcel
(including on ingress and egress from the Building) and the size, shape and location of the
requested area. If Office Owner agrees, in its sole discretion, to permit such use, it shall be on
terms and conditions to be more fully set forth in a separate agreement between the Office
Owner and the Retail Owner (and, if required by the Office Owner, the Retail Tenant that uses
such area), but in any event, such use (i) must be by the Retail Tenant which occupies the retail
space in the Retail Parcel which is directly adjacent to such designated area, (ii) shall be subject
to all of the requirements and conditions applicable to the use by the Retail Owner or a Retail
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Tenant of the Qutdoor Concourse Space and (iii) must be in compliance with all Laws.
Notwithstanding the foregoing or anything contained in this Section 11.5 or in the Declaration to
the contrary, other than Section 11.5(C)(2) and Section 11.5(C)3)} to which the following
remains subject, the Office Owner may change the use of all or any portion of the Office Parcel
as follows: (AA) to a residential use or a hotel use (so long as such residential or hotel use does
not also include (i) a gift shop that sells City of Chicago-themed and Building-themed items
other than on a de minimis (i.e., less than 10% of gross sales) basis, or (ii) a Skyline Viewing
Attraction, or (BB) if at any time there is a period of twelve (12) consecutive months or more
where less than 2,000 rentable square feet of restaurant or food service in the Retail Parcel that is
open to the general public, then the Office Owner thereafter shall be permitted to open and
operate, or lease space to a Tenant to open and operate, a non-white table cloth restaurant or food
service in the Offic< Parcel which is open to the general public, but which is designed primarily
to service the Commeiria Permittees of the Office Parcel, provided that such restaurant or food
service areas shall not coniaix any Skyline Viewing Attraction; together with the right to conduct
all ancillary and secondary uses and amenities, without the consent of the other Owners provided
that such change in use complies with applicable Laws and remains subject to the terms of this
Declaration, including any exclusive uses granted herein. Notwithstanding anything contained in
this Declaration to the contrary, each of tae Owners agrees that the following Owners shall have
the exclusive rights in the Commercial Prorerty as specified below:

(1) Exclusive Right to sell Tourist Gift Shop Items. Subject to rights of
existing Tenants under leases in effect as of the Effective Date for so long
as such leases remain in effcct, the Observatory Owner shall have the
exclusive right to sell City of Chiragn-themed and Building-themed items
at the Commercial Building to the geo<ral public, except that (i) the Retail
Owner may permit its Tenants to sel‘-such items if such sales do not
exceed the greater of (i) 10% of such Terant'; gross sales or (i) 10% of
such Tenant's selling area, in each case to *he extent such sales are
ancillary to a Tenant’s primary use and (ii) i1 the Office Parcel is
converted to a hotel use, the Office Owner may aiso permit such items to
be sold on a de minimis (i.e., less than 10% of gross saies) basis. As used
in this Declaration, the terms “Chicago-themed” and “Building-themed”
items shall not include items related to Chicago sports teams orany logos
or use of the names of entities that include the word “Chicage’{i.e., the
“Chicago Tribune”).

(2) QObservatory Exclusive. Subject to rights of existing Tenants under
leases in effect as of the Effective Date for so long as such leases remain
in effect, the Observatory Owner shall have the exclusive right to operate
an observatory business and the exclusive right to operate the Tilt Feature
or a Skyline Viewing Attraction in the Commercial Building, and the
Office Owner and each other Owner hereby agrees that no other Property
(including the Restaurant Property or Broadcast Property) shall be
permitted to (i) operate any portion of its Property, or hold itself out to the
public, primarily as an observatory (the parties hereby acknowledging by
way of example that advertising or promoting the Restaurant Property as a
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place to have a meal and/or a drink while enjoying the view of Chicago
does not violate the foregoing restriction), (ii) advertise, market or
promote itself using the words "observatory” or "observation deck”, (iii) to
have a feature that is similar to the Tilt Feature or (iv) to have a Skyline
Viewing Attraction. To the extent the Office Owner is permitted under
the Existing Agreements and under Laws, the Office Owner further hereby
agrees that it shall not consent to the Existing Residential Property’s
addition of any observatory business or any attraction similar to the Tilt
Feature or a Skyline Viewing Attraction. The Observatory Owner
acknowledges and agrees that none of the current uses in effect at the
Commercial Building (other than in the Observatory Parcel) as of the
Effective Date constitute an observatory or a Skyline Viewing Attraction.

(3)."Restaurant Exclusive. Subject to the rights of each other, the
Restavrant Owner and the Retail Owner shall each have the exclusive
right to opcrate a “white tablecloth”, full service, fine dining establishment
in the Conimercial Property (the Restaurant Owner and the Retail Owner
hereby acknov/ledzing that the café operated in the Observatory Parcel
does not constituiz a “white tablecloth”, full service dining establishment),
subject to the rights o the Office Owner to operate a cafeteria, private
dining room or members-only restaurant on a floor lower than the 20™
floor of the building, and ‘ne potential right to operate a non-white table
cloth restaurant or food service as set forth in Section 11.5(C) above
(other than dining rooms pririarily for Tenant’s own use and their
employees and business invitees, ot i connection with the conversion of
the Office Parcel to a hotel or r¢sidential use, to operate a “white
tablecloth”, full service, fine dining establisiznent on either of the lowest
two floors of the hotel or residences).

(4) Office Exclusive. The Office Owner shall have tie exclusive right to in
the Commercial Property operate an office building and use the Office
Parcel (or to permit its Tenants to use the Office Parcei} for general office
purposes (other than office use which is ancillary to any use rermitted in
each other Parcel) or as medical or healthcare offices, clinics'or 1acilities;
provided, however, that the Retail Owner may lease space to a Retail
Tenant which is a drug store or pharmacy with an on-site doctor thit 15
ancillary to the pharmacy’s primary business).

The exclusive Tenant rights set forth on Exhibits 2.1, 3.1, 4,1, 5.1 and 6.1 supersede all
exclusives granted and/or set forth in this Declaration for so long as the underlying leases remain
in effect. To the extent that a space lease or license of all or any portion of an Ownmer’s Parcel
existing as of the Effective Date requires the express consent of such Owner, as landlord or
licensor, to an assignment of or subletting under that lease or license and such lease or license
provides that such Owner may withhold its consent in its sole discretion, then, to the extent
permitted by Law (including the duty to mitigate damages and to act in good faith) and to the
extent such lease or license does not already prohibit or limit the Tenant’s use thereunder so that
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the Tenant is already prohibited from the uses made exclusive herein, such Owner will use
commercially reasonably efforts to obtain an amendment or supplement to the lease or license as
a condition to such Owner consenting to the requested assignment or sublet, that prohibits such
Tenant from violating the exclusive uses specifically described above in the applicable premises

(1) through (4).

From and after the Effective Date, each Owner shall include a provision in each new space lease
or license of all or any portion of its Parce! that such Tenant's use thereunder shall be subject to
this Declaration, including any exclusive use granted to an Owner hereunder. Each Owner will
use commercially reasonable efforts to enforce against its Tenants any use prohibition or use
limitation then rortained in any of such Tenant’s space lease or license if the enforcement of
such use prohibiticzor use limitation would preclude such Tenant from using its leased or
licensed premises in & twanner that violates any of the exclusive uses granted to another Owner as
described above in the »pplicable premises (1) through (4), whether such leases or licenses
existed before, or were created after, the Effective Date.

A portion of the Observatory Parczl has been designated as the Observatory Patron Queue Area
which may be used by the Observatory Owner and the patrons of the Observatory Parcel, subject
to the limitations set forth herein. The Observatory Owner and the patrons of the Observatory
Parcel will use the Observatory Patron Queuvz Area to purchase tickets or register for access to
and to queue, line-up, and wait for access to tn:: Observatory Parcel in the area shown on Exhibit
L attached hereto, located in the concourse area Of the Commercial Building, The Observatory
Owner may use the Observatory Patron Queue Area (o operate ticket sales and for ancillary uses
relating thereto (but in no event for the sale of any iteras other than tickets without the prior
written approval of the Retail Owner, which approval slz!ll mot be unreasonably withheld),
including installation and Maintenance of audio and/or/ visual features relating to the
observatory, provided such operation and audio and/or visual features are consistent with the
First Class Standard (taking into account the unique characteristics of the operation of the
observatory business) subject only to the Office Owner’s and the Retaii Cwner’s approval, not to
be unreasonably withheld, that such features are not inconsistent with 2 First Class Standard
(taking into account the unique characteristics of the operation of the observatory business) and
that such features shall not (i) be heard from in an unreasonably loud mannct, ¢ i) shall not
otherwise pose an unreasonable nuisance or disturbance to the Commercial Permitices ithe Retail
Owner acknowledging that the fact that such features have been installed does not in‘and of itself
constitute an unreasonable nuisance) and (jii) are permitted by Law. Upon the request of the
Observatory Owner and the prior approval of the Office Owner and the Retail Owner {which
consent shall not be unreasonably withheld), a portion of the Commercial Property Public
Common Area located adjacent to the Observatory Patron Queue Area will be permitted, from
time to time, to be used by the Observatory Owner to the extent reasonably necessary to
accommodate the queuing of Observatory patrons due to increased attendance to the Observatory
Parcel. The Observatory Owner, the Office Owner and the Retail Owner agree to work together
reasonably and in good faith to implement the Observatory Owner’s use of Observatory Patron
Queue Area and, if applicable, the Commercial Property Public Common Area in a manner
reasonably acceptable to each of the Owners affected thereby so as to so that such use minimizes
disturbance (including blocking public view of any of the stores or shops located in the Retail
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Parcel) to Tenants and Commercial Permittees and complies with the restrictions set forth in
clauses (i), (ii) and (iii) above; provided that specifically such use of the Commercial Property
Public Common Area shall in no event materially restrict or limit the access to any of the shops
of the Retail Owner’s Tenants or to the Office Parcel. The Observatory Owner shall only use the
Observatory Patron Queue Area during those days and those hours that the ticket office and/or
the Observatory Parcel is open for business to the public (or open for scheduled private parties or
events), and such use shall be subject to Laws and the reasonable Rules and Regulations
promulgated by the Office Owner with respect to the use of such area. The Observatory Owner
acknowledges #nd agrees that the other Owners and their Commercial Permittees shall have
reasonable access from time to time over and through the Observatory Patron Queue Area to the
extent reasonably tequired, provided, however, that each Owner agrees (a) not to use the
Observatory Patroii ieue Area for any business operations and (b) to use commercially
reasonable efforts not to inaterially adversely disrupt or interfere with the Observatory Owner’s
use, enjoyment, operatior: oraccess to the Observatory Patron Queue Area or materially increase
the operating costs of the Cbservatory Owner with regards to the Observatory Patron Queue
Area.

(D)  In furtherance of this covenant and understanding, the following uses are
expressly prohibited at the Commercial Property:

()  anindoor flea mirkef;

(i)  asecondhand store, tritt store, dollar store, swap shop, liquidation
outlet or used clothing, used appliance or other second hand merchandise store,
including any business that regularly sells mezchandise referred to as “odd lot”,

“cancellation”, “second”, “factory reject’, “‘cample”, floor model”, “floor
demonstrator”, “obsolescent”, “distressed”, “salvage” or “damaged”;

(iii)  amassage parlor;
(iv)  a funeral parlor;

(v)  aso-called “head shap” or facility for the sale, rental, distribution
or display of drug paraphernalia such as roach clips, bongs, watcr pipes, coke
spoons, cigarette wrapping papets, pipes and/or syringes;

(vi) a facility for the sale, rental, display or distribution of
pornographic, lewd, sexually explicit or so-called adult material;

(vii) an off-track betting parlor;

(viii) a coin operated laundry or dry cleaner with a cleaning plant located
in the Commercial Building;

(ix)  the sale of fireworks;
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(x)  churches, temples or other houses of worship, other than
administrative and general activities associated with such uses;

(xi) apawn shop;
(xii) a bingo hall;

(xiii) a business which creates strong, unusual or offensive odors, fumes,
dusts or vapors, is a public nuisance, emits noise or sounds which are
shjectionable due to intermittence, beat, frequency, shrillness or loudness
(specifically prohibiting black light window displays), or creates a hazardous
cordi‘ion;

(xi) the conduct of any auction, loss of lease, fire, bankruptcy or going
out of businesy sale;

(xv) a currency exchange;
(xvi) a“tattod parlor” or “piercing parlor,” so called;

(xvii) an “Adult Use” 235 such phrase is defined in the Chicago Zoning
Ordinance as of the date hereor;

(xviii) a veterinary clinic ot ariinal care or accommodations;

(xix) a fast food or quick serviceestaurant or food service at street level
on the west side of the Retail Parcel, but « Fetail Tenant will be permitted to
sublease or sublicense a portion (which shall noi-exceed 15% of the square
footage) of its Ieased space that is not located iminediately adjacent to the North
Michigan Avenue windows of the Building for such use f such restaurant or food
service is ancillary to the Retail Tenant’s operations, previded that in no event
shall any signage for such fast food or quick service restaurani or food service be
inconsistent with a First Class Standard, be illuminated or be placsd within ten
(10) feet of the North Michigan Avenue side exterior windows.(v.hich signage
restrictions shall also apply to the North Michigan Avenue windsws on the
second floor of the Building); or

(xx) any use which, in the reasonable judgment of the Office Owner
exercised in a manner consistent with a First Class Standard, exercised in good
faith, is not in keeping with the quality and nature of the Commercial Property
and its location on North Michigan Avenue.

If a dispute exists as to whether an Owner has breached its covenant regarding the use of
its portion of the Commercial Building (including any of the exclusives or prohibitions
set forth in Section 11.5(C) and (D)), any Owner objecting to such use may submit the
dispute for resolution in accordance with Article XVII. In addition, the Office Owner, or
any other Owner adversely impacted by a violation of this Section 11.5(D) shall be
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entitled to pursue injunctive relief without the need for posting a bond or may pursue at
the same time any other remedies at law or in equity to redress such breach, without
being deemed to have elected any remedy.

(E) Change of Use. Except as other permitted or restricted by this
Section 11.5, an Owner seeking to change a use, or to adopt a new use, may seek
clarification regarding compliance with the provisions of this Section 11.5, including
specifically whether such change in use or new use constitutes a Fundamental Use
Change, from the other Owners before implementing such use. Before commencing any
Fundainerital Use Change, the changing Owner shall first notify all other Owners of the
proposed t:ndamental Use Change and provide a description of the proposed change and
the reasons-(rai such a change complies with the provisions of this Section 11.5. Each
Owner shall iizve thirty (30) days to consider the request and may solicit additional
information. On cf Fefore the expiration of such thirty (30) day period, the other Owners
shall give written noticc to the changing Owner, notifying the changing Owner whether
consent is given or deni¢d) If an Owner fails to respond to the notice by the required
deadline, then the changing Owmer shall give any Owner which has failed to respond a
second notification and a request for response within ten (10) days from such second
notification. If an Owner fails tc resnond to the second notice by the required deadline,
then the proposed change in use shal! k¢ deemed approved by such Owner. If approved
by all of the other Owners in writing or if otherwise deemed approved in accordance with
this subsection, such changed or new use shail be permitted, unless expressly prohibited
by this Section. As described in Seetion. 11.5(C), a request for approval of a
Fundamental Change in Use shall not be unreasorably withheld by any Owner. If not
approved by all of the Owners, then the request fora Fundamental Use Change in use
shall be denied.

(F)  Closing Program. An Owner may cease using (but not abandon) all or
part of its Parcel so long as it continues to provide adequaie szerrity and monitoring,
continues to comply with the provisions of this Declaration and coruraes to Maintain the
relevant portions of the Parcel and the Component Facilities in such potiion of the Parcel.
Although no Owner has an obligation to operate a business within its respestive portion
of the Commercial Property and an Owner may even cease t0 operate a. 2. time, all
Owners acknowledge and agree that it is in their mutual interest, and in the irterest of
their respective occupants, to maintain a consistent standard of design, - exisrior
appearance, architectural elements and signage. Whenever an Owner plans to cease
operations in a portion of such Owner’s Parcel which is visible from the exterior of the
Building or from the Commercial Property Public Common Areas (an “Exterior
Appearance Review Event”), such Owner shall enter into good faith discussions with
the Office Owner to mitigate the negative effect that a closed operation would have on
the other Owners by reason of the failure to maintain a consistent standard of exterior
design or exterior appearance or by reason of ensuring the continued Maintenance and
repair of the unit and compliance with the other obligations of this Declaration. Upon the
occurrence of an Exterior Appearance Review Event, the Owner (the “Closing Owner”)
causing the event shall, at least ninety (90) days prior to closing and ceasing operations to
the extent practicable, but in no event less than thirty (30) days prior to closing and

80

CH1 6392513




1217926135 Page: 89 of 723

UNOFFICIAL COPY

ceasing operations, submit to the Office Owner a program (the “Closing Program”)
which reasonably minimizes the adverse effect on the other Parcels and Owners (the
“Impacted Owners”), and which Closing Program takes into account, amongst other
considerations, aesthetic and view considerations resulting from the closing. The Office
Owner shall submit comments within thirty (30) days after receipt of the Closing
Program. If the Office Owner has objections or refinements to the Closing Program, the
Office Owner and the Closing Owner shall consult with each other, in good faith, with
due diligence, to reach consensus. Any dispute between the Office Owner and the
Closing Owner regarding the Closing Program may be submitted by either Owner for
resolviion’ in accordance with Article XVII. Approval of the Closing Program by the
Office Cwner shall not constitute assumption of responsibility for the accuracy,
sufficiency -o:- propriety thereof, nor shall such approval created any liability or
responsibility “fcr) compliance with applicable Laws. Upon approval of the Closing
Program by the Officz Owner, the Closing Owner shall then have full responsibility for
implementation of th> Closing Program. Whenever operations cease in a portion of an
Owner’s Parcel which is vivible from the exterior of the Building or from the Commercial
Property Public Common Areas, and such cessation of operations was unexpected or
unscheduled, such Owner shell, as soon as is reasonably possible, enter into good faith
discussions with the Office Own’r ‘0 mitigate the negative effect that a closed operation
would have on the other Owners by reason of the failure to maintain a consistent standard
of exterior design or exterior appearance or by reason of ensuring the continued
Maintenance of the unit and compliance witu the other obligations of this Declaration.
The Office Owner and the Closing Owner shiall work together to prepare a Closing
Program as set forth above on an accelerated basis, nud the Closing Owner shall promptly
implement such Closing Program. Whenever an Cwiaer plans to cease operations for a
period of less than one (1) month in a portion of surt Owner’s Parcel which is visible
from the exterior of the Building or from the Comme;ciai Property Public Common
Areas while such Owner is transitioning such space for a nev-Tenant, then such Owner
shall, comply with the requirements set forth above for the- picparation of a Closing
Program, but the Office Owner shall only require such action as‘1 rcasonable necessary
under the circumstances, taking into account the limited duration of any such closing,
The Retail Owner agrees that other than due to unexpected ©or junscheduled
circumstances, all windows of unoccupied retail space shall be covered usiuy materials
and designs consistent with a First Class Standard.

(G)  Rights and Remedies. If an Owner ceases operations and does not
implement a Closing Program (either by not implementing a Closing Program at all, or
by implementing a Closing Program that has not been approved by the Office Owner),
then the Office Owner may deliver to the Closing Owner notice thereof, and if the
Closing Owner has ceased operations and does not implement a Closing Program within
thirty (30) days after such notice, then the Office Owner shall be entitled to enter upon
the Closing Owner’s Parcel without being deemed to have committed a forcible entry and
may make changes to the exterior appearance of the closed operation reasonably
necessary to mitigate the negative effect on the other Owners. In such event, the Office
Owner may deliver to the Closing Owner invoices for Actual Costs incurred to
implement the Closing Program, and the Closing Owner shall reimburse the Office
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Owner upon written demand for the amount of such invoices. Invoices not paid after
written demand shall bear interest at the Default Rate, from the date due unti! paid, and
the Office Owner shall have all of the rights of a Creditor Owner in pursuing collection of
such invoices and enforcement of these provisions. In exercising its rights and remedies
hereunder, the Office Owner shall act reasonably and in good faith at all times.

(H) Joint Zoning Application. Applications for special uses, variations, site
plan approvals (if applicable), changes, modifications or amendments to the provisions of
the Chicago Zoning Ordinance and the Existing Zoning applicable to the a Parcel which
conforin 1o the provisions of this Section 11.5 and do not restrict the uses under such
ordinancs$ or this Declaration existing within the Commercial Property as of the date
hereof penxiitzd, may be filed and pursued jointly by the Office Owner and by the Owner
of the portion o the Building directly affected by such application. Such applications
shall not require #ii-joinder of the other Owners. The Owner pursuing the variation,
change, modification or-amendment shall pay all costs and expenses, including the Actual
Costs of the Office Owner.

D Vault Space; Vault Permits. Subject to the Rules and Regulations, the
Office Owner grants the other Owaners a non-exclusive license to use the Vault Space as
is reasonably necessary for access fd,-and the use, enjoyment and operation of, the
respective Parcels. The Office Owner shall have the exclusive right to interface directly
with the City Council of Chicago and th¢ applicable government authority or alderman
with regards to the Vault Space and Vault P2nnits. Upon the next renewal of the Vault
Permit or as otherwise determined to be necessary by the Office Owner, the Office
Owner shall request the City to reissue the Vault Prmit in Office Owner’s name. The
Office Owner shall have full and exclusive discreticn (o be exercised reasonably and in
good faith) regarding usage, Maintenance, and all policies and practices affecting the
scheduling and use of the Vault Space.

ARTICLE XII

REAL ESTATE TAXES

121 Joint Bill. Until such time as each Owner’s Parcel is separately assessed and
taxed, all Taxes levied and assessed against the Commercial Property shall continue o be paid
on an undivided basis. Consequently, during the time prior to the separate assessmei and
taxation of each Owner’s Parcel, each Owner shall deposit with the Office Owner such Owner’s
share of Taxes into a Tax Escrow Fund, which shall be used by the Office Owner to pay, prior to
delinquency, all Taxes levied and due and payable against the Commercial Property, as more
specifically set forth in this Article XIT and the Tax Escrow Agreement. The allocation and
payment of Taxes levied with respect to the Commercial Property shall be allocated among the
Owners in accordance with the following percentages (to be referred to for each Owner as their
“Real Estate Tax Percentage”):
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Real Estate
Owner Tax Percentage
Office Owner 82.14 %
Retail Owner 9.48 %
Observatory Owner 2.18%
Restaurant Owner 3.06 %
Broadcast Owner 3.14%

122 Tax Escrow Fand. On the date of the first conveyance of a Parcel to an entity
other than the Declarant (or ar. Affiliate of the Declarant) each Owner (including the Office
Owner) shall (i) deposit cash or a ietter-of credit in accordance with Section 12.5, and (ii) make
an initial deposit into a segregated escrow fund (the “Tax Escrow Fund”) equal to the Owner’s
share of the Taxes due on the Commeicia! Property on the next tax payment date. The Tax
Escrow Fund shall be held by an escrowce,which shall be Deutsche Bank Trust Company
Americas, or a Person selected by the Office Swner and which satisfies the criteria for a
“Depositary” under Article XXII (the “Tax Escrow Agent”). The Office Owner shall enter into
an escrow agreement to effectuate the obligations o{ *he Tax Escrow Agent and the Owners
under this Article XII, which agreement shall contain teiris and obligations which are consistent
with the terms and obligations set forth in this Article XII (*n¢ “Tax Escrow Agreement”), and
each Owner hereby authorizes and irrevocably appoints the, Office Owner as their
attorney-in-fact to execute such Tax Escrow Agreement on each Qwner’s behalf, to execute any
amendments to the Tax Escrow Agreement which the Office Owner 1easonably determines are
necessary, and to take such actions on behalf of each Owner as the Office Owner reasonably
determines are necessary to effectuate the terms of this Article XTI (it being agreed that the
Owners shall have rights of contribution against the other Owners to the zxient of their
responsibilities in the event the Tax Escrow Agreement provides for joint and sevein! liability).
So long as the Tax Escrow Agreement is in effect, each subsequent Owner of a Parze! shall be
deemed automatically to assume the obligations and rights under the Tax Escrow Agréement of
the prior fee Owner of that Parcel and acquire such Parcel subject to such obligations and :ights.
The Office Owner will deliver to the other Owners copies of the executed Tax Escrow
Agreement and amendments thereto upon request. Deposits by an Owner into the Tax Escrow
Fund are defined in this Declaration as “Tax Escrow Deposits”. For the tax payment due on the
Commercial Property on the subsequent tax payment date following the tax payment date for
which the initial deposit was made into the Tax Escrow Fund, and for each tax payment date
thereafter while the Tax Escrow Fund remains in effect, the Office Owner shall provide an
estimate of the amount of the required monthly payments payable by each Owner which will
provide for an aggregate amount on deposit in the Tax Escrow Fund sufficient to pay all of such
Owner’s share of the Taxes due on the Commercial Property, calculated as of a date which is at
least thirty (30) days prior to the anticipated due dates for any relevant tax bill. Beginning in the
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month in which the first tax payment following the recordation of this Declaration is due, and on
the first day of each month thereafter, each Owner shall make the monthly payment for deposit
into the Tax Escrow Fund. The obligation to make Tax Escrow Deposits and to keep the Tax
Security in place shall continue for each calendar year until the occurrence of both (i) the date on
which each Owner’s Parcel is separately assessed which, based on existing rules and regulations
of the Assessor of Cook County, Illinois as of the date hereof, is expected to be sometime in
2013), and (ii) the date upon which all outstanding Taxes due and owing on the Commercial
Property for calendar years prior to such tax bill separation as described in (i) above have been
paid in full. The Tax Escrow Agent will establish a separate account for the Tax Escrow Fund,
which shall tc frze from the claims of any creditors or claimants of an Owner, other than for
payment of Taxes sursuant to this Declaration, and shall not be subject to lien or attachment by
the creditors of an-Uwwner, any Mortgagee or other holder of a Mortgage, any secured party or
other lender or, except «s set forth in the Tax Escrow Agreement, the Tax Escrow Agent. The
Tax Escrow Agent shali zior commingle such Tax Escrow Fund with any of its other funds or
funds of any third party. The Tax Escrow Agent shall apply the funds deposited in the Tax
Escrow Fund to payments of Taxes required to be made by each Owner pursuant to this
Declaration. Any interest earned ci the Tax Escrow Fund shall be added to the balance and held
for the benefit of Owners in accordance with their Real Estate Tax Percentage and shall be used
to reconcile any amount due from an Gwier. In withdrawing deposits from the Tax Escrow
Fund to pay Taxes, the Tax Escrow Agent in2y.do so according to any bill, statement or estimate
obtained from the appropriate public office (with respect to Taxes), without inquiry into the
accuracy of such bill, statement or estimate or 'nto the validity of any tax, assessment, sale,
forfeiture, tax lien or title or claim thereof. If the araount of the Tax Escrow Fund shall exceed
the amounts due for Taxes pursuant to this Declaratioz.. the Office Owner may, in its sole
discretion, cause any excess deposit to be returned the erd:ied Owner by either paying such
excess as directed by an Owner or by crediting such excess #gainst future Tax Escrow Deposit
payments to be made by such Owner to the Tax Escrow Fund. Ary amount remaining in the Tax
Escrow Fund, after separate tax bills have been issued as provided )= Section 12.3 have been
paid in full, shall be returned to each Owner in accordance with its Keal Estate Tax Percentage,
to the extent previously paid by such Owner. The Office Owner may, in i(s reasonable discretion
and on an ongoing basis, adjust the amount of the required monthly payments due in response to
known information about underlying assessments, tax rate data and other coriponents of the
Commercial Property’s property tax liability. The Office Owner is hereby authciizzd to direct
the Tax Escrow Agent to take any action that the Tax Escrow Agent is authorized or pe:mitted to
take under the Tax Escrow Agreement or this Article XII. If at any time the Officc: Crvmer
reasonably determines that the Tax Escrow Fund is not or will not be sufficient to pay all Taxes
by the dates set forth above, the Office Owner shall notify each Owner of such determination and
each Owner shall increase its monthly payment of Tax Escrow Deposits by the amount that the
Office Owner reasonably estimates (for the avoidance of doubt allocated among the Owners
based on their Real Estate Tax Percentages) is needed to make up the deficiency so that each
Owner has on deposit in the Tax Escrow Fund an amount sufficient to pay its entire share of
Taxes, calculated as of a date which is thirty (30) days before the anticipated due dates for
payment of Taxes. For the avoidance of doubt, all of the Owners acknowledge and agree that all
funds in the Tax Escrow Fund shall not be the property of any Person’s bankruptcy estate within
the meaning of 11 U.S.C. §541(a).
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12.3 Separate Tax Bill. It is the intention of the Owners that in the first possible
calendar year following the execution of this Declaration, each Owner’s Parcel shall be
separately assessed and taxed and shall receive separate tax bills. To this end, the Owners of the
Commercial Property, acting jointly, shall sign and file a tax division petition with the Assessor
of Cook County, Tllinois (the “Assessor”) by the filing date which is legally required to obtain
separate real estate tax parcel identification numbers and separate real estate tax bills for their
respective portions of the Commercial Property. By way of example only, based on existing
rules and regulations of the Assessor as of the Effective Date, to achieve separate tax bills for the
calendar year beginning January 1, 2013, the tax division petition would have to filed and
accepted by thie Assessor for processing on or before October 31, 2012. Each Owner shall be
required to sign-and return the tax division petition within ten (10) days after written request
from the Office (wiper, in accordance with the terms of this Section. After such petition has
been filed, when sepaizie real estate tax parcel identification numbers have been established by
the Assessor and separaie reni estate tax bills are issued, the Office Owner shall pay all Taxes of
every kind or nature levied upen the Office Parcel, the Retail Owner shall pay all Taxes of every
kind or nature levied upon the Retail Parcel, the Broadcast Owner shall pay all Taxes of every
kind or nature levied upon the Broadcast Parcel, the Restaurant Owner shall pay all Taxes of
every kind or nature levied upon the Resiaurant Parcel, and the Observatory Owner shall pay all
Taxes of every kind and nature levied ujjor. the Observatory Parcel. In the event any portion of
the Commercial Property is submitted to the A<t, each Unit Owner shall pay all Taxes of every
kind and nature levied upon its Unit Owne:shin. Until each Owner’s Parcel is separately
assessed and taxed, the provisions of Section 12.1 and 12.2 shall continue to apply. In
furtherance of the intent of this Section 12.3, if an Cwr.er fails to sign and return the tax division
petition or other applicable tax parcel division application or submission in a timely fashion,
each Owner hereby authorizes and irrevocably apporuts the Office Owner as their
attorney-in-fact to execute such tax division petition or ot»cr applicable tax parcel division
application or submission, which appointment shall be deemed n appointment with an interest
and shall be irrevocable. Each Owner may divide its Parcel into as zpany separate tax parcels as
it so wishes (subject to any restrictions imposed by Laws).

12.4 Tax Protests. After separate tax bills have been issued for eazh Owner’s Parcel,
each Owner shall have the independent right to protest Taxes and challenge ony assessed
valuation of such Owner’s Property only. Until such time, the Office Owner may, i 5o0d faith
and with reasonable diligence, attempt to obtain a lowering of the assessed valuation of the
Commercial Property, protest Taxes or take other action for the purpose of reducing Taxzs with
respect to any period that each Owner’s Parcel is not separately assessed and taxed. In such
event, all Owners shall reasonably cooperate with the Office Owner in such attempt and shall
share in the Actual Costs (including the Actual Costs of attorneys’ fees) incurred in pursuing a
challenge or protest on the same basis as each Owner’s Real Estate Tax Percentage.

12.5 Tax Security. On the date of the first conveyance of a Parcel to an entity other
than the Declarant (or an Affiliate of the Declarant) each Owner (including the Office Owner)
shall, as security for their tax obligations under this Declaration, deliver to the Tax Escrow Agent
either (i) cash in the following amounts for each Owner (each amount a “Tax Security
Obligation™): for Office Owner, $6,908,419.00; for the Retail Owner, $797,319.00; for the
Observatory Owner, $183,350.00; for the Restaurant Owner, $257,363.00; and for the Broadcast
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Owner $264,091.00 (each a, and collectively, the “Tax Cash Security”), or (ii) an irrevocable
unconditional letter of credit in a form reasonably acceptable to the Office Owner with (a) an
expiry date not sooner than twelve (12) months from the date of issuance, (b) with provision for
automatic renewal or extension for a subsequent term of twelve (12) months unless written
notice of non-renewal is given to beneficiary at least sixty (60) days prior to the then expiry date,
and (c) a face amount at least equal to the Tax Security Obligation (the “LoC Tax Security,”
together with the Tax Cash Security, the “Tax Security”). Any Tax Cash Security shall be held
by the Tax Escrow Agent in a segregated account and the Tax Security shall be free from the
claims of any creditors or claimants of an Owner (including claims of the Escrow Agent other
than as set forith in the Tax Escrow Agreement or this Article XIT) and shall not be subject to
lien or attachmeat by the creditors of an Owner, any Mortgagee or other holder of a Mortgage,
any secured party or ther lender (including in each case claims of the Escrow Agent other than
as set forth in the Tax Fscrow Agreement or this Article XII). The Escrow Agent shall not
commingle such Tax Escrorv Fund with any of its other funds or funds of any third party. The
Tax Security shall be held by the Tax Escrow Agent until the occurrence of both (i) the date on
which the second installment fof 2012 taxes is paid (which date shall occur in the fall of 2013),
and (ii) the date upon which all catstanding Taxes due and owing on the Commercial Property
for calendar years prior to such tax bill scparation have been paid in full, at which time each Tax
Security will be returned to the respective Owner, less any amounts used by the Tax Escrow
Agent in accordance with this Section 125~ If any Owner shall fail to make any required
payments for deposit into the Tax Escrow Furd or to pay any other amounts due under
Article XII or otherwise fail to comply with any material term of this Article XII, and does not
correct that failure within ten (10) Business Days aiter written notice thereof, then the Tax
Escrow Agent shall have the right and obligation to withdzaw and use the Tax Cash Security of
such Owner, or to draw on the LoC Tax Security of such/(*vwmer and deposit the proceeds into
the Tax Escrow Fund as Tax Cash Security, in order to main?zin an adequate amount of funds in
the Tax Escrow Fund with which to pay Taxes as and when they become due, in which event the
Owner or Owners whose Tax Security was drawn upon shall, withip-ien (10) Business Days of
receipt of demand from either the Office Owner or the Tax Escrow - Agent, deposit such
additional Tax Cash Security, or shall have posted such replacement LoC T'ax Security, into the
Tax Escrow Fund as is necessary so that the Tax Security provides adequate funds to pay Taxes
as and when they become due and payable as reasonably determined by th: Ofice Owner.
Provided an Owner has made the initial deposit required by Section 12.2, and has <e;wsited the
full amount of the Tax Security Obligation in the form of Tax Cash Security, in i&u of such
Owner making the monthly payments into the Tax Escrow Fund, the Tax Escrow Ageit shall
apply the Tax Cash Security on a monthly basis to the Tax Escrow Fund in the amount of the
required monthly deposit, provided such Owner shall remain obligated to make any required
additional payments or increase the amount of the Tax Cash Security as required herein. If any
Owner fails to make any Tax Escrow Deposit as required under this Article XXII, then any
other Owner, or the Tax Escrow Agent, may, after ten (10) Business Days’ written notice to the
Defaulting Owner, make such Tax Escrow Deposit, and the Defaulting Owner shall, upon
demand, reimburse such other Owner or Tax Escrow Agent for the amount of such payment,
including the amount of any interest or penalty amounts accrued thereon, and the Tax Escrow
Agent, or the Owner who makes such payment, shall have all the rights and remedies of a
Creditor Owner in pursuing enforcement thereof against the Defaulting Owner. After each
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payment of Taxes is made by the Tax Escrow Agent, the Tax Security may be reduced to an
amount that is sufficient, in the Office Owner’s reasonable discretion, to pay all remaining Taxes
which will become due prior to such time as separate tax bills have been issued for the
Commercial Property in accordance with Section 12.3. Until the termination of the Tax Escrow
Agreement, in the event that any LoC Tax Security has not been extended or renewed, and/or all
necessary extensions and/or renewals have not been delivered to the Tax Escrow Agent on a date
that is no later than sixty (60) days prior to the expiration date of such LoC Tax Security, then
the Tax Escrow Agent shall have the right and obligation, upon written instructions from the
Office Owner, to draw on the full amount of such LoC Tax Security and deposit the proceeds
thereof into the Tax Escrow Fund as Tax Cash Security.

126 Tax Sccurity Alternative. Notwithstanding the foregoing, each Owner shall
have the option, in licu Of posting the Tax Security, to cause their senior institutional Mortgagee
(provided such Mortgage< isa Qualified Institutional Lender and has a credit rating of A2 from
Moody’s or A from either "“tandard & Poor’s or Fitch Ratings, or better, provided that if a
Qualified Institutional Lender coes not have a credit rating, then such Qualified Institutional
Lender may provide a letter of credit that would satisfy the criteria set forth in Section 12.5 to
secure its obligations to fund) to agree, in writing, that such Mortgagee will (1) collect the
monthly payment such Owner is required t4 make under this Article XII and promptly pay such
amounts no later than ten (10) Business Lays prior to the date such Taxes are due to the Tax
Escrow Agent, and (2) promptly fund, as a protective advance, any shortfalls or deficiencies in
the Tax Escrow Fund which shortfalls or deficiencies have been caused by the failure of the
respective Owner to make the monthly payments such-Owner is required to make and otherwise
comply with such Owner’s obligations under this Artic’¢ X1I. For the avoidance of doubt, the
Tax Security alternative set forth in this Section 12.6 shall be at the option of each Owner and its
senior institutional Mortgagee.

127 Tax Refund. Any refund of Taxes which are applicatiec to calendar years 2011
and 2012 for the Commercial Property shall be refunded to the Owners.in sccordance with each
Owner’s Real Estate Tax Percentage based on their period of Ownershiy: or their Parcels, but
only to the extent such Owner actually made the deposits and payments as r:quired under this
Article XII. To the extent an Owner fails to make such deposit or payments anc ansther Owner
made such deposit or payment and became a Creditor Owner as provided herei:i, then such
refund applicable to such Parcel for calendar year 2011 and 2012 shall first be paid to rzrmburse
such Creditor Owner before any refund is paid to such Defaulting Owner. Any refund o1 credit
for any Taxes attributable to calendar year 2010 and prior years, if any, shall be the sole property
of the Office Owner,

ARTICLE XIIT INSURANCE

13.1 Insurance Required. The Owners shall procure and maintain the following
insurance:

(A) Real and Personal Property,
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(i)  Real Property. It is in the best interest of the Commercial
Property to have one property insurance policy covering the Commercial
Property, except for Owner and Tenant Alterations and improvements, furniture,
fixtures, equipment and other personal property located within each Owner’s
Parcel (the “Owner’s Insured Property and Fixtures”), which shall be
separately insured by an Owner pursuant to Section 13.1(A)(ii), below. The
property insurance policy insuring the Commercial Property and the Commercial
Building (the “Commercial Policy”) shall be comprehensive “all risk” special
farm insurance, including contingent liability from operation of building laws,
dgemolition costs and increased cost of construction endorsements, (1)in an
amount equal to one hundred percent (100%) of the full replacement cost, which
shali intan the actual replacement value (exclusive of costs of excavation,
foundatioirs. underground utilities and footings), with a waiver of depreciation;
(2) waiving ail co-insurance provisions; (3)containing an “ordinance law
coverage” or'“enforcement” endorsement providing commercially reasonable
amounts of insurarce-if any of the improvements located on the Parcel and
insured by the policy skall at any time constitute legal non-conforming structures
or uses; (4) including fu! terrorism coverage to the extent it is available at
commercially reasonable r2:¢s.and terms; and (5) including flood and earthquake
insurance with commercialiy +#asonable amounts of insurance, and having a
commercially reasonable deductiblc:, The Office Owner shall procure such
policy, with each Owner paying its respective share, as provided in

Section 13.2(B).

(i)  Personal Property. Each/Cwner shall separately insure any
Owner’s Insured Property and Fixtures withir=-such Owner’s Parcel and in any
Easement areas in which such Owner has exclusive use, and all Owner’s Insured
Property and Fixtures located outside of such Owrér's Parcel that exclusively
serve such Parcel, together with any signage, awnings an4 other identification
elements being used and operated by such Owner pursuant to Article VII except
for items defined as a Facility and covered under ‘tie provisions of
Section 13.1(A)(i). Each Owner shall determine replacement cost by a method
acceptable to the insurance company providing such coverages. Faclt policies
shall be endorsed with a replacement coverage endorsement, waiving any
applicable co-insurance clause, in accordance with such determinatior. or
appraisal, and shall contain similar coverages and endorsements to those required
for the casualty insurance required under Section 13.1(AXi) to the extent they are
applicable.

(iii) Business Income. Each Owner shall separately obtain rental loss
and/or business income interruption insurance (A) covering all risks required to
be covered by the insurance provided for in subsection (i) above; and (B) in an
amount equal to one hundred percent (100%) of the projected gross revenues from
the applicable Parcel for a period of at least eighteen (18) months and containing
an extended period of indemnity endorsement which provides that after the
physical loss to the Commercial Property and Owner’s Insured Property and
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Fixtures has been repaired, the continued loss of income will be insured until such
income either returns to the same level it was at prior to the loss, or the expiration
of twelve (12) months from the date that the Commercial Property is repaired or
replaced and operations are resumed, whichever first occurs, and notwithstanding
that the policy may expire prior to the end of such period.

(B) Liability. FEach Owner shall maintain commercial general liability
insurance (including auto liability insurance for all hired, owned and non-owned
vehicles) with broad form extensions covering claims for personal and bodily injury,
death ¢ vroperty damage occurring in, on, within, upon or about (i} the portion of the
Commerzial Property owned by such Owner and any Easement areas granted to such
Owner, or-as-a result of operations thereon (including contractual liability covering
obligations ‘ciceied by this Declaration including, but not limited to, those indemnity
obligations contaized herein to the extent they are customarily covered by such policies
of insurance), or (ii) sny other portion of the Commercial Property, to the extent caused
by the actions of such Owmer or its lessees, agents or employees. In addition, the Office
Owner (or the Parking Garage Owner, if the Parking Garage is conveyed as provided in
Section 26.5(A), or any marage: or operator of the Parking Garage engaged by the
Office Owner or the Parking Garag: Owner) shall maintain garage keepers legal liability
insurance as to any vehicles in its cunirol and garage liability insurance. All liability
insurance shall be primary coverage as to claims for injury or damage resulting from the
acts or failure to act of an Owner, with aly insurance carried by the other Owners being
excess coverage. Such insurance shall be in uch amounts as may be required by law and
as from time to time shall be carried by pridzpt owners and operators of high-rise
mixed-use office, retail and commercial projects ip-Jswntown Chicago, but in all events
with limits of liability not less than $1,000,000 per cccurrence and $2,000,000 general
aggregate for personal and bodily injury or property damage with an additional
$20,000,000 in umbrella coverage. The liability coverage reqrired to be provided by the
Restaurant Owner and the Observatory Owner may be a lower-lyzait; if prudent under the
circumstances. The Office Owner shall reasonably determin® whether the limits
requested by the Restaurant Owner or the Observatory Owner are reasonable, acceptable
and prudent under the circumstances.

(C)  Boiler and Machine. The Office Owner shall obtain insurancz covering
boiler and machinery risks, on a comprehensive, blanket basis covering all Comricrcial
Building facilities consisting of, but not limited to, boilers, heating apparatus, fired and
unfired pressure vessels, air conditioning equipment, miscellaneous electrical apparatus
and their appurtenant equipment and piping and ducts on a repair or replacement basis for
not less than one hundred percent (100%) of the full insurable value thereof. The amount
of coverage obtained shall be in such amounts as may be carried by prudent owners and
operators of high-rise, mixed-use office, retail and commercial projects in downtown
Chicago.

(D)  Builder’s Risk. Each Owner shall carry “all risk” builder’s risk insurance
(including loss of income and “soft costs”) or comparable coverage for not less than the
completed value of the work then being performed by such Owner or Owners under
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Article IX or XIV or for any Alterations which require another Owner’s consent under
Section 14.1. Such insurance shall include coverage for items stored off-site and items in
transit for an amount sufficient to cover fully any loss. Loss of income and “soft costs”
occurring during this period covered by builder’s risk insurance shall be insured in such
amounts as may be carried by prudent owners of buildings comparable to the portion of
the Commercial Building owned by an Owner in the City of Chicago. Coverage shall be
required under this Section 13.1(D)) only to the extent such coverage is not provided for
within the property coverage described in Section 13.1(A).

£} Worker’s Compensation. To the extent an Owner has employees, each
Owner shail carry worker’s compensation insurance in amounts as required by Law and
employer’¢ Yiahility insurance in not less than the following amounts: bodily injury by
accident, $1,000.200 each accident; bodily injury by disease, $1,000,000 each employee;
bodily injury by discase, $1,000,000 policy limit.

(F)  Liquor Lizbility. Each Owner shall carry dram shop or host liquor
liability insurance as may 0 required in order to conduct its business in its Parcel or as
the Office Owner may reasoriably require to protect itself and the other Owners from
legal liability in connection wiily‘die sale or giving away of alcoholic beverages and in
any event as may be required so &s not to increase the rate of insurance on the other
Owners’ Parcel.

(G)  Fidelity and Professional Lizbility Insurance. The Office Owner shall
obtain and carry commercially reasonable iidclity/crime insurance including but not
limited to employee dishonesty, money & securitirs, depositors forgery, safe deposit
boxes, and computer fraud and professional liability insurance providing coverage for
damages arising out of wrongful acts, errors, and/or omissiuns, and other customary and
reasonable insurance required of property managers in connzction with the holding of
funds and performance of the Commercial Property Main'erance Obligations. The
premiums for such insurance shall be shared by each Owner as 2 Commercial Property
Expense in accordance with the Commercial Property Expense Allocaticns.

13.2 Insurance Companies.

(A) Insurance policies required by Section 13.1 hereof shall be ‘pur:hased
from insurance companies authorized and licensed to transact business in the Stale of
Illinois who shall hold a current Policyholder’s Alphabetic and Financial Size Category
Rating of not less than A/VIII according to AM Best & Company Insurance Reports or a
substantially equivalent rating from a nationally recognized rating service (or, in the
event such a rating is no longer available, a substantially equivalent rating from a
nationally recognized insurance rating service). Insurance policies required by
Sections 13.1{A) and 13.1(C) shall (a) be purchased from a single insurance company or
group of companies designated by the Office Owner, which such insurance company
shall have a AM Best rating of A/VIII or beiter (or, in the event such a rating is no longer
available, a substantially equivalent rating from a nationally recognized insurance rating
service) (the “Property Insurer”) under a single policy (other than insurance for
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personal property pursuant to Section 13.1(A)(ii), which shall be under separate policies
obtained by each Owner), and (b) provide for the adjustment of claims with the insurer by
the Owner of the affected Parcels. If any portion of the Commercial Property is subjected
to and remains subject to the provisions of the Act, insurance on additions, alterations,
improvements and betterments to individual Units shall be the responsibility of those
Persons designated in the Condominium Declaration as being responsible for such
insurance.

(B)  The Office Owner will exercise commercially reasonable efforts to obtain
quotes for the insurance policy required by Sections 13.1(A) and 13.1(C) from not less
than three insurance companies (it being acknowledged that for certain coverages or
levels of coviiage three quotes may not be available) that satisfy the requirements of
Section 13.2(A} above; provided however that the Office Owner shall not be obligated to
select the lowest quois in cases where the Office Owner reasonably determines that there
are other considerations making another bidder preferable (provided that the sole fact that
a party is an affiliate of the Office Owner shall not be deemed a reasonable consideration
for any such selection). -Notwithstanding anything to the contrary contained in this
Section 13.2(B), in the even: the Office Owner does not accept the lowest quote, the
Office Owner shall provide thez uther Owners with the Office Owner’s reason for
rejecting such quote. The respeciive costs of the insurance policy required by
Sections 13.1(A) and 13.1(C) to be paid by each Owner shall be based on the
Commercial Property Expense Allocation for each Owner. Not less than ten (10) days
prior to any replacement of the Property Insirer by the Office Owner, the Office Owner
shall notify the other Owners in writing of the idzotities of the insurance companies from
whom the Office Owner obtained quotes, the cos*s Cf those quotes, the proposed new
Property Insurer and the terms upon which it has agres< to provide the required insurance
(and, if applicable, any reasons for rejecting the lowest qiote) (the “Casualty Insurance
Notice™), which shall be consistent with the terms and conaitiens of this Article XIII.

13.3 Insurance Provisions. Fach policy described in Sectivm 3.1 hereof, to the
extent reasonably commercially available (except for sub clause (ii), which it is agreed by all
parties is reasonably commercially available): (i) shall provide that the knowiedjie or acts or
omissions of any insured party shall not invalidate the policy as against any othc: iasured party
or otherwise adversely affect the rights of any other insured party under such policy {ii) shall
insure as named insured and additional named insureds, as the case may be, the Retall Gwner,
the Broadcast Owner, the Restaurant Owner, the Observatory Owner and the Office Owner,
together with such affiliates, managers and lenders of such Owners as any of them may designate
from time to time, all as their interests may appear, with the named insured’s coverage being
primary to any other valid and enforceable insurance held by an additional insured; provided,
however, if any portion of the Commercial Property is submitted to the Act, the Association for
such portion of the Commercial Property and not the individual Unit Owners shall be insured as
a named insured or additional insured; (iii) shall provide, except for liability insurance described
in Section 13.1(B), (E) and (F), by endorsement or otherwise, that the insurance shall not be
invalidated should any of the insureds under the policy waive in writing prior to a loss any or all
rights of recovery against any party for loss occurring to the property insured under the policy, if
such provisions or endorsements are available and provided that such waiver by the insureds
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does not invalidate the policy or diminish or impair the insured’s ability to collect under the
policy, or unreasonably increase the premiums for such policy unless the party to be benefited by
such endorsement or provision pays such increase; (iv) shall provide, except for (a) insurance for
loss of rental income or loss of income covered by business interruption or extra expense
incurred to reduce such loss of income, (b) the insurance required under Sections 13.1(E), (F)
and (G), and (c) liability insurance required by Section 13.1(B), that all losses payable
thereunder shall be paid to the Depositary in accordance with the terms of Article XXII hereof
(unless such loss only affects one component of the Commercial Property and is less than
$1,000,000, in_which event such loss shall be paid to the Owner of such component of the
Commercial Property for purpose of restoration); (v) shall provide for a minimum of thirty (30)
days’ advance writien notice of cancellation or non-renewal thereof, or in the event the coverage
is no longer in comriiance with the terms of this Section 13.3 (a “Non-Compliant Coverage”)
to all insureds therewrider, and to the holders of the Mortgages; (vi) shall comply with the
requirements of the Grant’Deed and Residential Condominium Operating Agreement; and
(vii) shall, subject to subccction (iv) immediately above, include a standard mortgagee
endorsement or loss payable clause in favor of each Mortgagee. Notwithstanding anything in
clause (v) above, to the extent a policy-described in Section 13.1 does not provide for notice of
Non-Compliant Coverage or non-renewal in the manner required above (and such a provision is
reasonably commercially available), suci = failure will not be a violation of this Section 13.3 but
the applicable Owner will endeavor to providz written notice of such Non-Compliant Coverage
to the other Owners.

13.4 Limits of Liability. Limits of liabllity or types of insurance specified in this
Article XIII or carried by the Owners shall be reviewed o7 the Office Owner no less often than
annually at least ten (10) days before the expiration of each policy to determine if such limits,
deductible amounts and types of insurance are customary for,-and consistent with, a First Class
Standard and which are reasonable and prudent in view of the type, place and amount of risk to
be transferred, and to determine whether such limits, deductible amomts and types of insurance
comply with the requirements of all applicable statutes, laws, -ordirnances, codes, rules,
regulations or orders and whether on a risk management basis, additiona types of insurance or
endorsements against special risks should be carried or whether required coverages or
endorsements should be deleted, in all cases if available at commercially reasonable rates and
terms. [Initially, deductible or self-insured retention amounts for insurance reguiced under
Sections 13.1(A)(i) and 13.1(C) shall not exceed $100,000.00 for each such policy (which shall
be shared and paid by each affected Owner in proportion to their respective share of ih< joss.)
Such limits shall be reasonably increased or decreased, deductible amounts increased or
decreased or types of insurance and coverages shall be modified, if justified, based upon said
annual review, and upon any such increase, decrease or modification, the Owners shall, at the
Office Owner’s election, acknowledge such change in writing or execute an instrument in
recordable form evidencing such increase, decrease or modification, which shall be recorded
with the Recorder as a supplement to this Declaration. Such adjustments shall be customary for,
and consistent with, a First Class Standard. Any disputes between the Owners regarding limits
of liability or types of insurance required by this Article XTI shall be resolved in accordance
with the provisions of Article XVII. Every two (2) years the Office Owner shall determine,
using its reasonable discretion and taking into account similar requirements at Comparable
Buildings, whether the amounts of insurance coverages and deductibles set forth in this Article
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