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THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND
RECIPROCAL EASEMENTS (this "Agreement or Operating Agreement”) is made and
entered into as of the day of September, 2012 by KSW Development, LLC, an Illinois
limited liability company (the corporation is collectively referred to as "Declarant”).

RECITALS:
A, Capitalized terms used and not otherwise defined in the Recitals shall have the
meanings set forth in Article I hereof.
B. Declarant is the Owner of the Parcel, which is situated in Chicago, Cook County,

Ilinois and is legally described in Exhibit A, (which may be amended by the Declarant from
time to time to ir<lvle additional parcels), attached hereto and made a part hereof.

C. The Parcel is presently improved with a three story building with five (5)
residential units commouily knawn as 2353 West Belden, Chicago, [llinois, which is currently an
apartment structure and is anticipated to be converted to condominiums (the “Condominium
Property”), and a commercial spacz commonly known as 2255 N. Western Ave, Unit C1
Chicago, [llinois (the “Commerciai Troperty”) located on the first and second floor and more
specifically called out in the plat of survey hereinafter described.

D. Declarant intends either to hold title to the Commercial Property itself or to
convey title to the Commercial Property to one o7 more related or unrelated third parties but does
not intend to submit the Commercial Property t¢ tlie Act. Declarant intends to submit the
Condominium Property to the Act.

E. The Condominium Property and the Comvnercial Property are functionally
dependent on one another, to some extent, such as but not lirvited to, for structural support,
enclosure, ingress and egress, utilities, or other facilities, services; expenses and components
necessary for the efficient operation and intended use of the Condeminium Property and the
Commercial Property.

F. Declarant desires by this Agreement to provide for the efficient usz ‘and operation
of each respective portion, estate and interest in the Total Property, to assure tné harmonious
relationship of the Owners of each such respective property, building, Condomirium and
Commercial Property portion, estate or interest in the Total Property, and to protect the
respective values of each such portion, estate and interest in the Total Property by providing for,
declaring and creating certain easements, covenants and restrictions affecting the Condominium
Property and the Commercial Property, which will be binding upon each present and future
Owner of the Condominium Property and of the Commercial Property or parts thereof, or of any
portion thereof or interest or estate therein.

NOW, THEREFORE, Declarant hereby declares that the Total Property and any part
thercof is and shall be owned, used, held, mortgaged, leased or otherwise encumbered,
transferred, assigned, owned, sold, conveyed and accepted subject to this Agreement, and
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declares that each of the following easements, covenants, conditions, restrictions, burdens, uses,
privileges, and charges created hereunder shall exist at all times hereafter amongst, and be
binding upon and inure, to the extent provided herein, to the benefit of, all parties having or
acquiring any use, right, title or interest in or to any portion of, or interest or estate in, the Total
Property and each of the foregoing shall run with the land and interests subjected to this
Agreement.

ARTICLE 1
DEFINITIONS

As usad herein, the following terms shall have the following meanings:

1.1 © "Art" means the Condominium Property Act of the State of Illinois in effect on
the date hereof, a5 arnended from time to time.

1.2 "Building’/means that certain building consisting of a four (4) story mixed use
building including certaiii residential units and commercial space commonly known as 2255 N,
Western Ave., Chicago, [llineis 2ad 2353 West Belden, Chicago, Illinois.

13 "Commercial Properiy" means the improvements, facilities and space
constructed, primarily on the ground fiopr. of the Building and including limited roof-rights,
signage rights and commercial signage, bui excluding any Facilities primarily and or exclusively
serving the Condominium Property, which Comraercial Property is legally described in Exhibit
C attached hereto and made a part hereof and more specifically called out upon the attached plat
of survey. The Commercial Property is separate atd apart from the Condominium Property and
the Common Elements or any other part of the Building o Property or Total Property.

14 "Commen Elements" means all portions of tne Condominium Property, except
the Units, when submitted to the Act from time to time jursuant to the Condominium
Declaration.

1.5  "Common Walls, Floors and Ceilings", means all common structural and

partition walls, floors and ceilings situated on or adjoining the Condominiim Property and the
Commercial Property, or, located on one such property but forming the walls,4ls9rs or ceilings
of the other property.

1.6 "Condominium Association" means an Illinois not-for-profit corporation formed
or to be formed for the purpose of administering the Condominium Property pursuant to the Act.
If the Condominium Property is submitted to the Act, the Condominium Association shall be the
agent and representative of the Owners of the Condominium Property whenever there is more
than one Owner of the Condominium Property. In such instances, whenever this Agreement
requires or allows for actions to be taken by the Owner of the Condominium Property, only the
Condominium Association shall be the party to act for and on behalf of the Owners of the
Condominium Property and all such owners shall act exclusively through the condominium
association and shall bring no private or individual action or class action matter except through
the Condominium Association and pursuant to the Act.
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1.7 "Condominium Declaration" means any declaration of condominium ownership
and of easements, restrictions, covenants and by-laws which will submit the Condominium
Property to the provisions of the Act, together with any amendments and supplements thereto.

1.8 "Condominium Property” means the portion of the Parcel containing the
Residential Improvements, as legally described in Exhibit B, attached hereto and made a part
hereof and more specifically delineated on the Commercial Survey attached hereto as Exhibit D
(but, by way of example, specifically including Common Elements, Common Walls, Floors and
Ceilings and the Building, but excluding the Commercial Property).

1.5 "Declarant” means KSW Development, LLC, an Illinois limited liability
company, it successor or assigns.

1.10 "Deciaration” means this Declaration of Covenants, Conditions, Restrictions and
Reciprocal Easements, including all exhibits, amendments, additions and supplement thereto
(this "Agreement or Op<rating Agreement").

111 "Depositary” mears the person or entity from time to time acting pursuant to
Article XVII of this Declaration.

1.12 "Easements” means all 1'ghts, easements granted, reserved, provided for,
declared or created pursuant to or in accordance with the terms and provisions of this Agreement.

1.13 "Emergency Situation" means a dtuation impairing or imminently likely to
impair structural support of the Building or causing or.imxminently likely to cause bodily injury
to persons or substantial physical damage to the Total Fraperty or any material property in, on,
under, within, upon or about the Total Property. The duration 0f an Emergency Situation shall be
deemed to include the sooner of the time first reported, suspscted or discovered to the time
reasonably necessary to remedy the Emergency Situation or to sceare such matters of the
emergency as to safely contain or alleviate the emergency situaticn as herein described or
reasonably believed until non-emergency matters may be effected to remady the balance of the
situation thereafter known or reasonably believed to be safe. If time and circumstances permit
and in any instance which may involve a real or perceived emergency or involve an emergency
responder (such as but not limited to police, fire, health, medical, security, attorngy; municipal
inspector, professional property manager, or official or agent or person of similar viature or
licensed, authority or accredited 3" party professional) then the opinion of such emergency
responder as to an emergency situation or response shall be presumed to be reasonable at the
time and heeded to the fullest extent practical and reasonable in each instance.

1.14  "Facilities" means all of the following components, if any, including, by way of
example, of the chilled and heated hot water, condenser water (if any), public or quasi-public
utilities or communications, domestic water, sanitary waste, storm water, electrical, gas, elevator
cars and systems, and all other utility and/or systems forming a part of the Building and designed
or utilized to furnish utility and other services to any portion of the Building, including, but not
limited to, the following components of such systems: antennae, boilers, boxes, brackets,
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cabinets, cables, chutes, coils, conduits, controls, control centers, couplers, dampers, devices,
ducts, elevator cars, elevator equipment, equipment, fans, fixtures, generators, hangers, heat
exchangers, junctions, lines, machines, meters, motors, outlets, panels, pipes, pumps, radiators,
risers, switches, systems, transformers, valves, wiring and the like.

1.I15 "Improvements" means all improvements, including but not limited to the
Residential Improvements and the Commercial Property but excluding personal property, trade
fixtures and or improvements to individual residential Condominium Units made by Residential
Condominium Owners to or solely for the benefit of their own Units and or in excess of or
beyond the original construction of the Building.

1.To " "Maintenance” means and includes operation, maintenance, repair,
reconditioning, refurbishing, reconfiguration, inspection, testing, cleaning, painting, installation
and replacemenf wien necessary or prudent of Facilities or of such other portions of the
Improvements and iacludes the right of access to and the right to remove from the Improvements
portions of such Facilitizs for any of the above purposes, subject, however, to any limitations set
forth elsewhere in this Agreement.

1.17  "Mortgage" means a imortgage or trust deed in the nature of a mortgage on the
Condominium Property or the Conupan Elements of the Condominium Property if submitted to
the Act or on the Commercial Property, bt shall not include a mortgage or trust deed on a Unit
in the Condominium Property.

1.18 "Mortgagee" means the holder ota Mortgage.

1.19  "Owner" means either an Owner of the <"ondominium Property or an Owner of
the Commercial Property, as the context requires. /-"Owners" means Owners of the
Condominium Property and Owners of the Commercial Propérty: If, and as long as any portion
of the Condominium Property constitutes condominium property subject to the Act, the Owner
of such Condominium Property shall mean collectively all of the Znit Owners in and to such
Condominium Property and not individually, and the rights of such Owner(s) shall be exercised
only by the Condominium Association according to the Act and its bylaw< and through its Board
of Managers and or officers and or board of directors, administering suc) Condominium
Property on behalf of its Unit Owner(s), except for such rights or benefits expressiv-granted to a
Unit Owner, and except for Easements which by their nature are exercisable oriy by a Unit
Owner. In the event of any action taken by the Condominium Association's Presider't; 3oard of
Managers or Directors, all Unit Owners shall be bound as if such Unit Owners had expressly
consented and agreed to such actions by the Condominium Association. If the Condominium
Property is submitted to the Act, all obligations under this Agreement of Owners of the
Condominium Property shall be obligations jointly and severally of both the Condominium
Association and all Unit Owners in such Condominium Property and any lien arising against the
Owner of the Condominium Property may be imposed against the Units of all such Unit Owners
based jointly and severally up to 100% (and not only upon their percentages of interest in the
Common Elements appurtenant to such Condominium Property).
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1.20 "Owner of the Condominium Property" means the person or entity (or persons
or entities if more than one), at any time in question, holding fee simple title to the
Condominium Property (or part thereof). [f the Condominium Property is submitted to the Act
and there is more than one Owner of the Condominium Property and actions are or must be taken
by or on behalf of the Owners of the Condominium Property, the Condominium Association
shall act for and on behalf of the Owners of the Condominium Property and shall be the sole
authorized representative and agent of the Owners of the Condominium Property in connection
with this Agreement.

121 "Owner of the Commercial Property” means the person or entity (or persons or
entities if mere than one), at any time in question, holding fee simple title to the Commercial
Property (or part thereof).

1.22 "Parcel" means the parcel of real estate legally described on Exhibit "A" attached
hereto.

1.23  "Recordei " means the Recorder of Deeds of Cook County, Iilinois.

1.24  "Residential Impcovements" means all improvements constructed or
reconstructed upon and within the Tarcel, including, by way of example, but without limitation,
the Building, the Facilities, sidewalks, parkways and landscaping located in, on, to or under the
Parcel, but excluding the Commercial Propeity.

1.25  "Secured Property Lenders” mean the holder of any mortgage or trust deed in
the nature of'a mortgage (as the same may be amended and/or replaced from time to time) on any
portion of the Total Property, excluding, however, any m=rtgage or trust deed in the nature of a
mortgage secured by a Unit.

126 "Total Property” means the Condominium Frsperty and the Commercial
Property.

1.27  "Unavoidable Delay" means a period of time caused by fire or other casualty,
national emergency, governmental or municipal laws or restrictions, ¢nemy action, civil
commotion, strikes, lockouts, inability to obtain labor or materials, war or .a2icnal defense
preemptions, acts of God, energy shortages or similar causes beyond the reasonable control of an
Owner (other than inability to make payment of money) which excuses the timely performance
of any obligation created hereunder. The time limit for such performance shall be extended for a
period equal to the period of any such Unavoidable Delay. The Owner unable to perform shall
notify the other Owner in writing of the existence and nature of any Unavoidable Delay within a
reasonable time after the onset of any such Unavoidable Delay. Such non-performing Owner
shall, from time to time, upon written request of the other Owner, keep the other Owner tully
informed, in writing, of all further developments and schedule concerning any such Unavoidable
Delay and work to mitigate any such delay.

1.28  "Unit" means any portion of the Condominium Property submitted to the Act
described as a "Unit" in the Condominium Declaration.

GIEWB LAWGreg Client Project Docsi23353 West Belden\Operating Agreement 2 10-1-12.doe
6




1230429110 Page: 7 of 71

UNOFFICIAL COPY

1.29  "Unit Owner" means the person or persons whose estates or interests,
individually or collectively, aggregate fee simple ownership of a Unit Ownership.

1.30  "Unit Ownership" means a part of any portion of the Condominium Property
consisting of one Unit and the undivided interest in the Common Elements appurtenant thereto.

ARTICLE 2
EASEMENTS IN FAVOR OF COMMERCIAL PROPERTY

2.1 ~ The following perpetual (except as otherwise noted) Easements in, to, under,
over, upori, tiwough and about portions of the Condominium Property in favor of the Commercial
Property are heceby granted, reserved, declared and created (the term "Granted" or "granted" as
hereinatter used #1 describing Easements shall be deemed to mean "granted, reserved, declared
and created"):

(8 A non-exciusive Easement in and to all structural members, footings, caissons,
foundations, columns,” keams and any other supporting components located in or
constituting a part of the Condominium Property, for the support and Maintenance of (i)
the Commercial Property and {ii} any Facilities located in the Condominium Property
with respect to which the Ownerof the Commercial Property is granted an Easement
under this Agreement.

(b) A non-exclusive Easement for alciss to, use for their intended purposes and
Maintenance of all Facilities located in the Condominium Property and connected to
Facilities located in the Commercial Property fand any replacement thereof) which
provide or shall be necessary or desirable to provide the Commercial Property with any
utilities or other services, including without limitatior,, th: use of the roof, the use of the
roof above the garage, or the use of the exterior of the-Building for the installation,
maintenance, replacement and removal of a satellite dish,a:teunae or other equipment,
exhaust vents fire suppression systems, the water supply syitem, the HVAC systems
serving the Commercial Property, the mechanical and electrical systems of the Building,
the garbage facility area, cable, internet or other entertainment servies and to the extent
they exist, security intercom systems serving the Building. Access is also Jieveby granted
to the meter rooms and or areas or other mechanical systems or rooms‘located on the
lower level or the first, second, third or fourth floors of the Building, or the roo1:

(c) A non-exclusive Easement for access to and use of the area located on the inside
of the vestibule in the Condominium Property and common halls, doors, storage,
stairways, and passageways, if any,

(d) A non-exclusive Easement, permitting encroachments in the event and to the
extent that, by reason of the original construction, or any reconstruction or replacement
authorized by the terms of this Agreement of any part of the Commercial Property or the
subsequent settlement or shifting of any part of the Commercial Property, any part of the
Commercial Property encroaches or shall hereafter encroach upon any part of the
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Condominium Property. Such Easement permitting encroachments shall exist only as
long as the encroaching portion of the Commercial Property continues to exist.

(¢)  An Easement (i) in and to all Common Walls, Floors and Ceilings serving the
Commercial Property and (ii) for the use of such Common Walls, Floors and Ceilings,
and the Roof.

() A non-exclusive casement for ingress and egress by persons, materials and
equipment over, on, across and through the Elevator (including use of such elevator)
Common Corridor (to the extent any portion is not part of the Commercial Property and
as identified on the Plat of Survey attached hereto as Exhibit D), the residential exits and
any perimeter doors, entrances, exits, stairs and hallways, which serve exclusively or
non-exeiusively the Condominium Property; and including a non-exclusive easement for
ingress and rgress through, across and over the lobby of the Condominium Property and
the lower level floor areas, if any.

(g)  Non-exciusive easements described on the Plat of Survey attached hereto and
incorporated herein as-Lxhibit D, if any.

(h) A non-exclusive eascrient for access and use of the stairs serving the Building for
access between the first floor andall upper floors of the Building and to the roof of the
Building. Nothing contained hereir is meant to, or shall be construed as, conferring upon
the Commercial Property the right to Gse'any roof decks, if at all, located on the roof of
the Building, or the hallways and stairwells to the extent they secure the floors of the
Total Property other than the first floor. (Tlie Owner of the Commercial Property is
hereby granted the right to use the Common Eieinents located on the first floor of the
Building for ingress, egress and access purposes ti-and from portions of the Commercial
Property to other portions of the Commercial Property and to aid handicap access to the
Commercial Property. In particular, but not by way ef limitation, the Commercial
Property owner, its agents, employees, tenants, guests and 1nvitees, are granted the right
to use those portions of the Common Elements which are conligious to the Commercial
Property, for access, ingress, and egress to and from adjacent &rzas of the Commercial
Property denoted for utilities and/or storage, if any, as they may be Jescribed on the Plat
of Survey attached hereto as Exhibit D.

(1) A non-exclusive Easement for ingress, egress and access by persons, (nacerial and
equipment, to and from any loading zone, loading berth, service areas, service corridors
and delivery entrances located in, on or about the first floor of the Building, if any.

() A non-exclusive Easement for pedestrian ingress and egress in an Emergency
Situation to and from, over, on, across and through the Condominium Property including
but not limited to Residential Condominium Units and any and all parts of the Property
and or Building as needed.

(k} A non-exclusive Easement for ingress and egress and regress (and, where
reasonably necessary, use) for persons, material and equipment over, on, actoss and
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through the Condominium Property to the extent reasonably necessary to permit the
construction, maintenance, repair, replacement, restoration or reconstruction of the
Commercial Property as required or permitted pursuant to this Agreement, or to the
extent reasonably necessary to exercise the Easements set forth in this Section 2.1 or to
provide structural support required by Article 5 hereof or to assist in providing the
services required under Section 4.2.

(k) A non-exclusive Easement for, if any or to provide for the completion of original
construction or “punch-list” items.

O A non-exclusive Easement for the use and maintenance of future Facilities
connecting Facilities or areas of the Commercial Property to any antennae or other
commiwiications devices or equipment on the roof, under-ground, over-head, through the
walls and/or on the roof, rear, of the Condominium Property, if any, which future use
may extend throngh space for such future use.

(m) A non-exciusive Easement for the use of the fire stairwells which connect the first
floor with the roof and-ie access to and from the first floor of the Building to the roof of
the Building.

(n) A non-exclusive Easement for the use of the exhaust shafts and ducts and related
ventilation equipment serving the Csmmercial Property and located in or passing through
the Condominium Property permitting exhaust ventilation.

(0) A perpetual exclusive Easement (o-construct, remove, install, reinstall and
thereafter maintain lights and an exclusive easement for any and all signs, commercial
advertising, and or awnings and or awnings with s'gis and or banners, and or lettering on
the exterior of the Condominium Property (except for, the Condominium Property
Address in proximity of the Condominium entry) on the frent, rear or side fagade of the
Building including the installation and use of automated teli<r raachines or for machines
for banking, dispensing of cash, tickets, or other similar ‘machines (ATM). This
Easement shall run in favor of the Owner of the Commercial ‘Property, its successors
and/or assigns and its tenants. Such lights and signs shall be commer:ially reasonable
both in size and content in the sole determination of the Commercial Propeity Owner and
as provided by Law or as may be regulated by the Declarant. Nothing i tus Exclusive
Easement for or relating to signs or awnings shall prevent the Commerciai Property
Owner or the Declarant from establishing a reasonably uniform policy governing the
Commercial Property Owners, Tenants or users of the Commercial Space, Building or
Property including adjacent properties to the extent that they are subject to this
Agreement. Residents and Condominium Owners are prohibited from posting any sign,
notice, flag (other than the flag of the United States of America, the State of [llinois or
the City of Chicago) or in any to protest, picket, place public notices or announcements
or political or other banners or messages or advertisements with the sole exception, in
each instance, one at a time, the standard and customary sign of a licensed Real Estate
Broker or a 2 foot by 3 foot sign stating “Condo for Sale” or “Condo for Rent” with a
contact name and phone numbers,
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(p) A non-exclusive Easement to install, maintain, remove and reinstall HVAC
equipment or other mechanical equipment on the Building’s roof or garage roof, as the
case may be, which will serve all or a portion of the Commercial Property.

(9)  Any such Easements necessitated by the Plat of Survey.

2.2 Each Fasement created under this Article 2 which, for its quiet use and
enjoyment, provides or requires ingress and egress on, over, across or through the Condominium
Property shall be subject (except in an Emergency Situation) to such reasonable limitations,
including, rules and regulations, as the Owner of the Condominium Property and the
Commercial Owner may, but are in no way obliged to agree upon, from time to time, which they
may, upon writicn agreement wish to impose from year to year with respect to the use of such
Easements including, without limitation, the establishment of limited hours of the day or days of
the week during which such Easements may be used to prevent any unreasonable interference
with the use and operation of the applicable portion of the Commercial Property or the
Condominium Property and in.order to assure the reasonable security of the applicable portion of
the Commercial Property and fiie Condominium Property; provided, however, that any such
limitations shall not preclude or xnreasonably restrict enjoyment or exercise of any Easement
and any such limitations may be suujzci to the rights reserved to the Declarant.

2.3 Easements provided for, deciared or created under this Article 2 shall be binding
upon the Condominium Property and each Owner of the Condominium Property and shall run in
favor of and inure to the benefit of and be appurenant to the Commercial Property and each
portion thereof.

ARTICLE 3
EASEMENTS IN FAVOR OF CONDOMINIUM PROPERTY

3.1 The following perpetual Easements in, to, under, uvér,-upon, through and about
portions of the Commercial Property in favor of the Condominium Propetty are hereby granted:

(a) A non-exclusive Easement in and to all structural members., footings, caissons,
foundations, columns and beams and any other supporting componeits located in or
constituting a part of the Commercial Property for the support and Maintenance of (i) the
Residential Improvements and (ii) any Facilities located in the Commercial Piogerty with
respect to which the Owner of the Condominium Property is granted an Easement under
this Agreement.

(b} A non-exclusive Easement for access to, use for their intended purposes and
Maintenance of all Facilities located in the Commercial Property and connected to
Facilities located in the Condominium Property (and any replacement thereof) which
provide the Condominium Property with any utilities or other services which may
otherwise be necessary for the operation of the Condominium Property, including without
limitation, the exhaust vent, garbage and fire suppression systems, including if necessary,
the right to temporarily place dumpsters subject to the accommodation of the Commercial
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Property and its dumpster and or trash receptacle and the approval of the Owner of the
Commercial Property in the garbage facility areas, the HVAC system serving the
Condominium Property, the mechanical and electrical systems of the Building, and the
security intercom systems serving the Building.

(c) A non-exclusive Easement permitting encroachments in the event and to the
extent that, by reason of the original construction, any construction between the date of
original construction and the date hereof or any reconstruction or replacement authorized
by the terms of this Agreement of the Residential Improvements or the subsequent
scttlement or shifting of any part of the Residential Improvements, any part of the
Resicential Improvements encroaches or shall hereafter encroach upon any part of the
Comuuercial Property. Such Easement permitting encroachments shall exist only as long
as the encyoaching portion of the Residential Improvements continues to exist.

(d)  An Easement (i) in and to all Common Walls, Floors and Ceilings serving the
Condominium Prowerty and (ii) for the use of such Common Walls, Floors and Ceilings

(e) A non-exclusiv¢ asement for temporary pedestrian and vehicular ingress and
egress in an Emergency /Snuation to and from, over, on, across and through the
Commercial Property.

(f) A non-exclusive Easement 10t ingress and egress (with written notice and, where
reasonably necessary and can be accommiodated by the Commercial Space user or use)
by persons, material and equipment over, on, across and through the Commercial
Property to the extent reasonably necessa’y-to permit the construction, Maintenance,
repair, replacement, restoration or reconstructicn of the Condominium Property as
required or permitted pursuant to this Agreement, oo the extent reasonably necessary to
exercise the Easements set forth in this Section 3.0 o to provide structural support
required by Article V hereof.

(g) A non-exclusive Easement for the use of the fire stairwells which connect the
Condominium Property with the First Floor for access to and from the roof of the
Condominium Property.

(h) A non-exclusive Easement through and across the Commercial Property (With
written notice and during normal business hours other than for Emergency Situations) for
access to and Maintenance of the water meter, fire pumps, domestic water pumps,
sprinkler risers (if any), water drain lines, lines in connection with the sprinkler system
and ejector pumps (if any) located in or passing through the Commercial Property.

(1) A non-exclusive Easement through and across the Commercial property for
access to and Maintenance of waste stacks and grease lines. (With written notice during
normal business hours and other than for Emergency Situations).

() An non-exclusive Easement for the use of the exhaust shafts and ducts and related
ventilation equipment serving the Condominium Property and located in or passing
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through the Commercial Property permitting exhaust ventilation. (With written notice
during normal business hours and other than for Emergency Situations.)

(k) Any such Easements necessitated by the Plat of Survey.

3.2 Each Easement created under this Article 3 which provides or requires, for its
enjoyment, ingress and egress on, over, across or through the Commercial Property shall be
subject (except in an Emergency Situation) to such reasonable limitations, including, without
limitation, rules and regulations, as the Owner of the Commercial Property may but is not
required to.-from time to time, impose yearly with respect to the use of such Easements,
including, witoout limitation, the establishment of limited hours of the day or days of the week
during which such Easement may be used to prevent any unreasonable interference with the use
and operation of-ih¢ Commercial Property and in order to assure the reasonable security of the
Commercial Propeity, -provided, however, that any such limitations shall not preclude or
unreasonably restrict enjoyment or exercise of any such Easement.

3.3 Easements previded for, declared or created under this Article 3 shall be binding
upon the Commercial Property arid cach Owner of the Commercial Property and shall run in
favor of and inure to the benefit of ziid be appurtenant to the Condominium Property and each
portion thereof.

ARTICLE 4
SERVICES TO OWNER OF COMM.£RCIAL PROPERTY
AND CONDOMINIUM PR2PERTY

4.1 The Owner of the Condominium Property shall have sole responsibility to furnish,
or cause to be furnished, as and when necessary, the following scrvices to the Property and the
Owner of the Commercial Property to the extent required and on the 'same basis as such services
are provided to residents of the Condominium Property:

(a)  Facade. Maintenance, repair, improvement, water sealing. ‘painting and
replacement of the Building fagade, in good repair upon the terms and zonditions set
forth in Exhibit 4.1(a).

(b)  Exterior & Interior Lighting. Maintenance, repair and replacement of all exterior
and interior lighting and bulbs of the Building on the terms and conditions set forth in
Exhibit 4.1(b).

(c) Snow and Ice Removal. Removal of snow and ice (and laying down of salt or
similar ice-melting or other removal methods) from sidewalks, walkways, and public
parkways leading to and from all street level entrances to the Building, pursuant to
Exhibit 4.1(c).
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(d)  Landscaping. Maintenance, repair and replacement of exterior landscaping
pursuant to Exhibit 4.1(d).

(¢)  Domestic Water Supply System. To the extent not directly available to the
Commercial Property, supply of domestic water reasonably required by the Owner of the
Commercial Property from city mains through the water supply and maintenance of all
water lines from the city mains and water supply system up to and including the
equipment located in the Building water pump room upon the terms and conditions and
as more particularly described in Exhibit 4.1(e).

(f) Roof. Maintenance, repair and replacement of the roof of the Building and the
roof dizins and parapets (it any) upon the terms and conditions set for in Exhibit 4.1(f).

(g)  Sziifary Waste System: Maintenance of all drain lines and risers serving the
Building in & ipanner consistent with the operation of a first-class, mixed-use building
(including regular 'and periodic roding and cleaning or clearing) upon the terms and
conditions set forin in Exhibit 4.1(g).

(h)  Electrical Supply System: Electrical requirements (but not the cost of electrical
service for electrical power Zrom the public utility itself) for use in the Commercial
Property and Maintenance ot thie local utility company such as ComEd, the electrical
equipment and distribution equipment and the Electrical Room, upon the terms and
conditions set forth in Exhibit 4.1 (h)

(1) Telephone and/or Communications and/or Internet System(s): Maintenance of
the systems, such as but not limited to lines. and wires for Television, Phone, Data,
Pictures, and such equipment such as antennas, d'slies, switches, switch-boxes, wireless
systems, networks, or related systems for distribution svstem servicing the Building
pursuant to Exhibit 4.1(1).

() Elevator: Maintenance and replacement where and when necessary of the
Elevator, all shafts, equipment and other equipment related thereto nursuant to Exhibit
4.1().

(k)  Sidewalks: Maintenance, repair and replacement of the sidewalks Coatiguous to
the Building, as and when necessary, consistent with the standards of a first-Class, mixed
use building upon the terms and conditions set forth in Exhibit 4.1 (k). Including all
customary Insurance for the Public Way.

Notwithstanding the foregoing services listed above, the Owners of the Condominium
Property shall provide or contract to provide the following services for the benefit of
themselves with no reimbursement from the Owner of the Commercial Property. The
failure to provide these services shall constitute a breach under the terms of this
Operating Agreement:
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(D Management: Management by the members or Condominium Association,
themselves, the Board, or such professional management company as the Condominium
Association may so elect (with the reasonable approval of the Owner of the Commercial
Property and a copy of any management agreement provided to the Owner of the
Commercial Property).

(m)  Cleaning: Cleaning Service for all parts of the Building and the Property,
except for the Commercial Property, from time to time, as needed, but not less than once
per every ninety days (including vacuuming and carpet cleaning not less than once every
two years and paint touch up not less than every three years).

(ny  Taxes: Accounting and tax preparation and filing for the Associations tax
obligations, as required by the Internal Revenue Service.

(0)  Concorminium Association Declarations: All of the obligations stipulated in and
contemplated by 'the Condominium Association, the Condominium Declaration and the
Act, if any.

4.2 The Owner of the Conmercial Property shall furnish the following: no services.
To the extent that services are costcmplated or required and provided that they are a direct
benefit to and an obligation of the Ownér bf the Commercial Property and not contested then the
only obligation of the Owner of the Comiriercial Property would be to re-pay its required share
subject to any set-off, or reduction and subject toithe actual third party expenses previously paid
and for value, goods or services received.

4.3 Each Owner shall make a good-faith €ffort to operate its Facilities and cooperate
to secure and furnish all services and information: (a) #t-the lowest possible costs (including
competitive third party bids from time to time to qualified vendors or service providers for
similar developments in similar neighborhoods in Chicago) reasonably available without
degrading the quality of any services furnished and to maintain the réputation and condition as a
first-class, mixed-use building, and (b) in a manner so as to provide the Owner of the
Condominium Property and the Owner of the Commercial Property with somfortable occupancy
and enjoyment of the Condominium Property and the Commercial Property fo their respective
intended uses.

44  Statements for services rendered pursuant to Article 4 hereof, piovision for
payment thereof and provisions for additional payments incurred in connection with such
services shall be made in accordance with the terms and provisions of Exhibit 4.4 and include
such additional verification and back-up and source documentation as is requested from time to
time by either party..

4.5  If any Owner shall fail to perform as required by the terms and conditions of
Sections 4.1, 4.2, or 4.3 of the Agreement (except when such failure is caused by another Owner
or Unavoidable Delay) and such failure shall continue for a period of ten (10) days after written
notice thereof to the Defaulting Owner, such other Owner to whom such services are to be
provided shall have the right to take possession and control of and to operate, maintain, repair
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and replace the Facilities (wherever located) required for the furnishing of such service (with
prior written notice and with out material disruption to the quiet use and enjoyment of the
defaulting owner) until such time as the Defaulting Owner cures its failure to perform, Such
notice shall not be required in an Emergency Situation resulting from such failure but shall be
provided promptly in arrears. For any period in which a Creditor Owner is performing pursuant
to Section 4.5, the Defaulting Owner shall pay the Creditor Owner the actual out- of-pocket direct
3" party costs and expenses paid or incutred by the Creditor Owner in connection with such
performance (but excluding legal fees, costs of enforcement and or management fees).

4.6 If, at any time, a Defaulting Owner shall fail to pay any Creditor Owner any sum
of money payable to the Creditor Owner pursuant to the provisions of Section 4.5 hereof for ten
(10) days“aiier written notice from the Creditor Owner demanding payment of said sum of
money, then the Creditor Owner may upon an additional ten (10) day written notice and posting
in a conspicuousiosation on the building for not less than ten (10) days, discontinue furnishing
of the services foriwaich payment has not been received until said sum of money is paid:
provided, however, that/if the Defaulting Owner in good faith disputes the Defaulting Owner’s
obligation to pay said sain of money and diligently contests any action or proceeding brought to
collect said sum of money or't4 enforce any lien therefor, the Defaulting Owner shall not be
deprived of any such services unless and until it shall finally be determined by court proceedings,
arbitration or otherwise that the lhﬂmltmg Owner is obligated to pay said sum of money an
thereafter said sum of money remains wipaid.

4.7 In addition to the foregoing provisions of this Article 4, and except as provided
above, the Owner of the Commercial Property shall be solely responsible for all of the cost of the
maintenance, repair, and replacement of any retail awnings, store-front doors, and store-front
windows, adjacent to and serving exclusively the Comurercial Property, or other costs directly
and exclusively attributable to the Commercial Property.

ARTICLE 5
STRUCTURAL SUPPORT

5.1 No Owner shall do or permit any act which would adversely affect the structural
safety or integrity of the Improvements on any portion of the Parcel.

5.2 Except in the case in which Article 9 is applicable, if substitute ot additional
structural support is required in any portion of the Improvements in which the structirel support
shall have been reduced or the structural safety of any portion of the Improvements is
endangered, then the Condominium Owner shall be responsible for construction in accordance
with plans and specifications approved by (except insofar as the provisions of Article 13 would
not require such approval) the Owner of the Commercial Property, and, subject to the provisions
of Article 10 hereof, the Owner or Owners responsible for such reduction or endangerment shall
pay all costs and expenses, including any architect's and other fees, in connection with
construction of substitute or additional support. However, (a) if the responsible Owner cannot be
determined, the Owner benefited by such structural support shall pay such costs and expenses
and (b) if the reduction in structural support giving rise to the need for such construction results
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from ordinary wear and tear, the Owner responsible pursuant to Article 9 for maintaining the
Improvements requiring such repair shall pay such costs and expenses.

The Owner of the Commercial Property is expressly permitted to create, maintain or remove
openings, passageways, doorways or other interruptions to the exterior front or side-walls of the
building structure in order to combine the commercial property with similar commercial property
in adjacent buildings and/or between the ground floor Commercial Space. Nothing in this
provision, nor any part of this Agreement will prevent the Owner of the Commercial Property
from traversing, combining, linking, or creating doorways, hallways or passageways between the
Commercial Property within or between adjacent Commercial Property.

5.3 " The Owner or Owners responsible for construction shall commence, within a
reasonable time under the circumstances, the construction of such substitute or additional support
and having comrienced such construction shall proceed diligently to cause the completion of
such construction. Upen completion, the construction shall leave the Improvements free of all
mechanics' lien claims.

54  If delay in consiructing substitute or additional support would endanger the
structural safety or integrity of any partions of the Improvements, then the Owner of the portion
of the Total Property benefited theichy shall, upon not less than thirty (30) days advance written
notice to the other Owner (except that/such advance written notice shall not be required in an
Emergency Situation), provide substitute 61 additional structural support as and wherever may be
required, or the Owners may jointly undertake'to provide substitute or additional structural
support provided, however, the responsible Gwner shall be liable for and pay all costs and
expenses incurred as a result of any Owner's provision of any required substitute or additional
support.

5.5 If the Owners cannot agree within thirty (30) days on the allocation of
responsibility among them, then the dispute shall be submitied to arbitration as provided for
herein; provided, that the party responsible for performing the reguied structural repairs shall
continue to perform all necessary repair work during the pendzncv of such arbitration
proceeding. Notwithstanding anything herein to the contrary, no Owner <hall be responsible for
nor have any liability in connection with the loss of use of the other portion Of the Total Property
during any period of reconstruction.

ARTICLE 6
COMPLIANCE WITH LAWS; REMOVAL OF LIENS; ZONING

6.1 The Owners shall each comply with all laws, statutes, codes, rules, orders,
decrees, ordinances, regulations and requirements now or hereafter enacted or promulgated by
the United States of America, State of Illinois, County of Cook, City of Chicago, and any other
entity or agency now or hereafter having jurisdiction of the Total Property or any portion thereof,
if noncompliance by it with respect to its portion of the Total Property or any part thereof would
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subject the other Owner to civil or criminal ability, or would jeopardize the full force or effect
of any certificate of occupancy issued to the other Owner or for the Improvements themselves or
would jeopardize the other Owner's quiet use and enjoyment, right to occupy or use beneficially
its portion of the Total Property or any part thereof, or would result in the imposition of a lien
against any of the property of the other Owner or would impose any threat or danger to any
person or property. Neither Owner shall take any action or omit to take any action which could
adversely affect (including, without limitation, increase the cost of) any of the insurance
maintained by the other Owner (except, the use, by way of the lawful use of the Commercial
Property owner or any tenant thereof). Such rules and regulations of the Condominium
Association shall not interfere with the rights and privileges granted hereunder.

6.2~ No Owner shall permit the filing of any mechanic's, materialmen's or any other
like lien on ‘any other Owner's portion of the Total Property, or on its portion of the Total
Property if the exisience or foreclosure of such lien on its portion of the Total Property would
adversely affect any Easement hereunder or services to be furnished pursuant to Article 4 hereof,
arising by reason of its ¢t or any work or materials which it has ordered. In the event an Owner
fails to remove any suclriien or provide the other owner with title insurance over any such lien or
post an amount equal to such’ciaim with a third party professional escrow agent within thirty
(30) days after the filing thereof, thie uther Owner may (but is not required to) take such action as
the other Owner may deem necessary o remove such lien or insure over said lien. Such Owner
shall be entitled to reimbursement frori the Owner who has failed to remove such lien for all
costs and expenses incurred by such Owier in removing or attempting to remove such lien or
obtaining such title insurance over said lien. However, the Owner who has not paid such lien
shall not be required to remove such lien within said thirty (30) day period (and the other Owner
shall not be entitled to remove such lien), provided that (i) the continuance of such lien shall not
constitute a default under the documents securing a Morisagee under a Mortgage: (ii) within said
thirty (30) day period foreclosure proceedings relating to such lien cannot be completed; and (iif)
the Owner responsible for the filing of such lien (A) shall in good faith diligently proceed to
contest the same by appropriate proceedings and shall give written notice to the other Owner,
and to a Mortgagee if required by applicable loan documents, of‘iis’ intention to contest the
validity or amount of such lien and (B) shall deliver to the other Owne: and/or, if loan documents
so provide, to a Mortgagee, either: (i) cash or a surety bond from a respensible surety company
acceptable to the other Owner and a Mortgagee, if applicable, in an amount qusl to one hundred
percent (100%) of the lien claim and all interest and penalties then accrued thereon or such
greater amount as may reasonably be required to assure payment in full of the ainount claimed,
plus all penalties, interest and costs which may thereafter accrue by reason of such liext claim or
(i1) other security reasonably acceptable to the other Owner and each Mortgagee, if applicable.
The rights of an Owner under the preceding sentence to contest such lien without discharging the
same shall terminate if (i) the Owner fails to contest diligently and continuously, (ii) final
judgment is entered on behalf of the lien claimant or (iii) the existence of such liens shall
constitute a default under the Mortgage and in such event the Owner responsible for the filing of
such lien shall cause such lien to be discharged or removed within ten (10) days after the
occurrence of any of the events in clauses (i) or (ii) or (iii) in this sentence and the other Owner
shall have the right (but not the obligation) at any time after said ten (10) day period to remove
such lien and in such event be entitled to reimbursement in accordance with the applicable
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provisions hereunder. The costs and expenses referred to in this Section 6.2 shall include, but not
be limited to, reasonable attorneys' fees.

6.3 Each Owner (hereinafter in this Section 6.3, the "Indemnifying Owner")
covenants and agrees, at its sole cost and expense, to indemnify and hold harmless the other
Owner (hereinafler in this Section 6.3, the "Indemnitee") from and against any and all claims
against the Indemnitec for losses, liabilities, damages, judgments, costs and expenses and any
action or proceedings arising therefrom, by or on behalf of any person firm, corporation or
governmental authority, other than the Indemnitee, arising from the Indemnifying Owner's use,
possession or management of the Indemnifying Owner's portion of the Total Property or
activities therein or arising out of the Indemnifying Owner's use, exercise or enjoyment of an
Easement “arii_from and against all costs, reasonable attorneys' fees, expenses and liabilities
incurred with réspect to any such claim, action or proceeding arising therefrom. In case any
action or proceeding is brought against the Indemmnitee by reason of any such claim, the
Indemnifying Owner. unon notice from the Indemnitee, covenants to resist or defend such action
or proceeding with attorzieys reasonably satisfactory to the Indemnitee and to pay all reasonable
fees and expenses of sucii connsel. Any counsel for the insurance company providing Insurance
against such claim, action-or*proceeding shall be presumed reasonably satisfactory to
Indemnitee. Indemnitee shall have the right to employ separate counsel in any such actions
brought against Indemnitee, and the fees and expenses of such counsel shall be paid by
Indemnitee,

6.4  Without limiting the provisiors of Section 6.1, neither Owner shall make any
Alterations (as that term is defined in Section 13(1) (except to allow for the combining with any
adjacent commercial property or for the constructio of the commercial space or addition of
commercial space awnings, signs or storefront design orinéerior remodeling as needed from time
to time) or allow any use of their respective portions of theTotal Property or take or fail to take
any action which would violate the provisions of the Chicago Zoning Ordinance, as said
ordinance may be amended from time to time, or any similar or-successor ordinance in effect
from time to time hereafter and applicable to the Total Property o1 2ay portions thereof. The
Condominium Property and Commercial Property shall continue to b combined and treated as
one zoning lot for the purposes of complying with the Chicago Zoning Ordinance. Without
limiting the generality of the foregoing, the Owner of the Commercial Prcperty may seek any
change in the Chicago Zoning Ordinance which changes the character or pernitied use of any
portion of the Commercial Property without the express written consent of the Ovrner of the
Condominium Property. The Owner of the Condominium Property shall not seek any change in
the Chicago Zoning Ordinance which changes the character or permitted use of any portion of
any commercial property located within the Condominium Property without the express written
consent of the Owner of the Commercial Property.

ARTICLE 7
REAL ESTATE TAXES

7.1 The Owners shall make good faith efforts and cooperate with each other so that
the Condominium Property and the Commercial Property shall, when and as soon as possible, be
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assigned separate real estate tax index numbers and receive separate real estate tax bills from the
Assessor of Cook County, [llinois (the "Assessor”). From and after submission of the
Condominium Property to the Act, separate real estate tax numbers and separate real estate tax
bills will be applied for with respect to each Unit of the Condominium Property.

7.2 The Total Property currently comprises of one property index number as set forth
on the first page of this Agreement. At such time as the Condominium Property and the
Commercial Property are separately assessed and taxed, each Owner shall pay the real estate
taxes and special assessments for the portion of the Total Property owned by such Owner. Until
the Condominium Property and Commercial Property are separately taxed, the Owner of the
Condominivn Property shall pay all of the tax bills for the Total Property prior to their due date;
prior to sucii due date, however, the Owner of the Commercial Property shall pay to or as
directed by the Uyner of the Condominium Property its share of the bill for the Total Property as
provided in Sect'on/7.3 below. The obligation of the Owner of the Commercial Property to pay
the Owner of the Cénieminium Property as set forth in the immediately preceding sentence does
not relieve the Owner of fae Commercial Property of the obligation to pay taxes as required by
its Secured Property Letider.

7.3 Unutil such a tax division has been completed, the assessed valuation respecting
the Total Property and the taxes corpuied thereon, and the cost of tax counsel and appraisal fees,
if any, shall be allocated between the Owpers and paid by the respective Owners as follows:
75% by the Owner of the Condominium’ *roperty and 25% by the Owner of the Commercial
Property, and the Owner of the Commercial Froperty shall be responsible for and shall pay to or
as directed by, or shall reimburse the Owner of the Condominium Property (within thirty (30)
days after the demand of the Owner of the Condoinizium Property therefor) for its share of the
total real estate taxes levied and assessed in the tax ‘biil-for the Total Property, prorated on an
accrual basis from the date of the conveyance of the Corauiiercial Property to the Owner of the
Commercial Property.

7.4 If, at any time prior to the Condominium Property-a:d the Commercial Property
being separately assessed and taxed, any Owner shall fail to pay any tax or other charge, or share
thereof, which is due and which such defaulting Owner is obligated ‘to payv pursuant to this
Article 7, then the other Owner may, upon ten (10) days' prior written nofice co.the defaulting
Owner (the “Defaulting Owner”) pay such tax or charge, or share thereof, togithier with any
interest and penalties thereon, and the defaulting Owner shall, upon demand, feimburse such
paying Owner for the amount of such payment, including the amount of any interest ¢t penalty
payments incurred by the Owner making such payments together with interest as set forth in
Section 10.4 hereof, and the paying Owner shall also have a lien against the portion of the Total
Property owned by the defaulting Owner in accordance with Article 10 hereof.

ARTICLE 8
INSURANCE

8.1  The Owner of the Condominium Property and the Commercial Property shall
procure and maintain the following insurance:
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(a)  The Owner of the Commercial Property shall keep the Commercial Property
insured for no less than "all risk" or "special form" coverage on real property and
personal property which exclusively serve that part of the property owned by the
commercial owner for an amount not less than 100% of the insurable replacement cost
thereof and building ordinance coverage in an amount not less than $1,000,000. The
Owner of the Condominium Property and the Condominium Association shall keep the
Condominium Property insured for no less than "all risk" or "special form" coverage on
real property and personal property for an amount not less than 100% of the insurable
replacement cost thereof and for the entire building and building ordinance coverage in
an amount not less than $1,000,000. Such policies shall be endorsed with replacement
coverage and code changes endorsement and an agreed amount clause and no co-
insurance penalty shall be applicable.

The cominercial owner shall not pay for such insurance directly related to the
condominiuin property or owners such as but not limited to officers, director’s liability
insurance, autoricbile insurance, individual condominium unit owners or renter’s
insurance, excess 11ability insurance or umbrella policies.

(b)  The Owner of the’Condominium Property and the Owner of the Commercial
Property shall maintain cuiipichensive general liability insurance with broad form
extensions covering claims for persenal and bodily injury or property damage occurring
in, on, under, within, upon, or abcu: the respective portions of the Total Property, or as a
result of operations thereon, in such arhounts as may be required by law and as from time
to time shall be carried by prudent owners of similar type buildings in the City of
Chicago, but in all events, for limits of not I5ss'than $1,000,000 combined single limit per
occurrence with a general policy aggregate of $2,000,000 for personal and bodily injury
or property damage with at least additional $1,00050 umbrella coverage.

(c)  Unless all Owners otherwise agree in writing, bit-in any event subject to any
required approval of any Secured Property Lender, if applicable, with respect to each of
the insurance policies required hereunder, the interest of the O'wner of the Condominium
Property and the Owner of the Commercial Property shall be insured by the same
insurance companies and through the same insurance broker both as Competitively bid by
the owner of the Condominium Property. Such policies may be issued i combination
with respect to each Owner, but shall be separate policies for each Owner ¢overing one or
several items, to the extent practicable. Notwithstanding the foregoing, if either or both
Owners determine that obtaining policies from the same insurance company is
impracticable, the Owners may purchase policies from separate companies but will use
their best efforts to obtain the separate policies through the same insurance agent. The
cost of such insurance excluding such costs as ascribed solely for the Condominium
Property (officers, directors liability, auto, individual owners and the like), shall be
allocated as follows: 75% by the Owner of the Condominium Property and 25% by the
Owner of the Commercial Propetty, and the Owner of the Commercial Property shall be
responsible for and shall pay to or as directed by, or shall reimburse the Owner of the
Condominium Property (within thirty (30) days after the payment thereof and issuing of a
certificate of insurance and a copy of the policy demand of the Owner of the
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Condominium Property therefore) for its share of the insurance for the Total Property
pursuant to paragraph 8.1(a). Insurance policies required herein shall be purchased from
insurance companies authorized and licensed to transact business in the State of Illinois
who shall hold a current policyholder’s alphabetic and financial size category rating of
not less than A/VII according to Best Insurance Reports or substantially equivalent rating
from a nationally recognized insurance rating service. If and so long as any portion of
the Total Property is subject to the provisions of the Act, insurance on additions,
alterations, improvements and betterments to individual Units shall be the responsibility
of those persons designated in the applicable Condominium Declaration as being
responsible for such insurance, and any Unit Owners policies shall be subject to and
consistent with the provisions of this article. Each of the Owners hereby agree to
coopeiate to procure and maintain insurance policies which jointly cover the interests of
all of the Owners and to name any or all Owner or tenant as additionally insured upon
reasonabl« request and at no additional cost to the policy holder.

(d)  Each policy described herein shall (i) provide, if available, that the knowledge or
acts or omissions ot any insured party shall not invalidate the policy as against any other
insured party or otherwisi adversely affect the rights of any other insured party under any
such policy; (ii) insure as additional insureds the Owner of the Condominium Property
and Owner of the Commeicia! Property (including but not limited to their tenants,
officers, directors and principal owrers) respectively, and their respective beneficiaries
and agents there under and the Secured Property Lenders, provided, however that so long
as any portion of the Total Property shall be subject to the Act, the Condominium
Association and not the individual Unit/Owners of that part of the Total Property so
submitted shall be insured as an additional insured; (iii) shall provide, except for liability
insurance described herein, by endorsement or ztherwise, that the insurance shall not be
invalidated should any of the insureds under the psiicy waive in writing prior to a loss
any or all rights of recovery against any party for loss occurring to the property insured
under the policy, if such provisions or endorsements are available and provided that such
waiver by the insureds does not invalidate the policy or aiminjsh or impair the insured's
ability to collect under the policy, or unreasonably increase the premiums for such policy
unless the party to be benefited by such endorsement or provisiorirays such increase; (iv)
shall provide for a minimum of thirty (30) days' advance written nctice of cancellation,
non-renewal or material modification thereof to all named insureds 4nd additional
msureds thereunder including the Secured Property Lenders on the Propeity, unless such
cancellation is for non-payment of premium, in which case ten (10) days' advauce written
notice shall be sufficient; and (v) shall, if available, provide except for the liability
insurance required herein, that all amounts payable thereunder shall be paid to the
Depositary in accordance herewith. Nothing contained in this Section shall prevent the
naming ot any persons (in addition to those mentioned in clause (ii) hereinabove), as an
additional insured in any policy or as prohibiting the inclusion in any policy of a usual
and customary form of standard mortgage endorsement for Secured Property Lenders on
the Property; provided, however, that the mortgagee under any mortgage upon any part of
the Total Property receiving any proceeds of any insurance policy described herein shall
deposit the insurance proceeds with the Depositary in accordance to the extent that the
Owner of the mortgaged property receiving such proceeds would be required to do so,
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except that such obligation for such deposit by a mortgagee shall be subject to the
following conditions: (a) that at the time of deposit there shall be no then uncured default
under the mortgage; (b) that at the time of such deposit, there shall be in the hands of the
Depositary a sufficient amount, which when added to the proceeds to be deposited by the
mortgagee, will be at least equal to the cost, as estimated by the mortgagee, to complete
the work; and (c) the insurers do not deny liability as to the insureds. The Parties hereto
agree that the provisions of this Section 8.1 (d) are subordinate and subject to the terms of
Secured Property Lender’s loan documents.

(¢)  Limits of liability or types of insurance specified in this Article or carried by the
Owners shall be reasonable and prudent for an Owner of a similar facility and shall be
jointiy reviewed by the Owners from time to time to determine if such limits, deductible
amounts and types of insurance are reasonable and prudent in view of the type, place and
amount ci iisk to be transferred, and to determine whether such limits, deductible
amounts and_yres of insurance comply with the requirements of all applicable statutes,
laws, ordinances; codes, rules, regulations or orders and whether on a risk management
basis, additional-types of insurance or endorsements against special risks should be
carried or whether requiied coverages or endorsements should be deleted. Deductible
amounts for insurance required hereunder shall be in such amounts as are customary or
prevalent for an Owner of a-similar facility. Such limits shall be increased or decreased,
deductible amounts increased ¢t decreased or types of insurance shall be modified, if
Justified, based upon said annuai review, and upon any such increase, decrease or
modification, the Owners shall, if mutually agreeable and subject to the right of Secured
Property Lenders on the Property to approve any such changes, execute an instrument in
recordable form evidencing such increase, {decrease or modification, which any Owner
may record with the Recorder as a supplement ¢ this Declaration. The Owners shall
employ an insurance consultant(s) or agent(s) w’perform such review periodically on
their behalf and the cost of employing any such consuitant shall be shared by the Owners
in the ratio their annual insurance premivms for insurzige required hereunder bear to
each other. Such consultant may be the same insurance brok<r or any employee thereof,
through which the insurance policies are obtained hereunder.

() Copies of all original insurance policies and all renewal ihsurance policies or
certified binders delineating all forms of coverage and endorsements reqrired hercunder
shall be delivered by each Owner to the other Owner and to the Secured Property Lenders
on the Property, at least twenty (20} days prior to the expiration date of any suck expiring
insurance policy if market conditions so permit. Should an Owner fail to provide and
maintain any policy of insurance required under this Article or pay its share of the
premiums or other costs for any joint policies, then the other Owner may purchase such
policy and the costs thereof (or the Owners share of such costs for the Owner failing to
perform) shall be due from the Owner failing to perform upon the other Owner's written
demand therefor plus interest at the rate set forth herein from the date of payment of the
paying Owner to the date of reimbursement to the paying Owner. The annual premiums
shall be allocated between the Owners and paid by the respective Owners as follows:
75% by the Owner of the Condominium Property and 25% by the Owner of the
Commercial Property, and the Owner of the Commercial Property shall be responsible
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for and shall pay to or as directed by, or shall reimburse the Owner of the Condominium
Property (within thirty (30) days after the procurement and payment for the Insurance,
and providing proof of such insurance complying herewith and a written demand of the
Owner of the Condominium Property thereof to the Commercial Property) for its share of
the total insurance premium for the Total Property. The Commercial Property will not be
obligated to pay any part of the insurance provided by the Condominium Property not
directly related to the Commercial Property, including but not limited to by way of
example, officers & directors liability coverage, hired or other automobile insurance,
excess coverage or umbrelia policies over the required amount or such insurance which
dose not specifically name the Commercial Property, its owners, tenants, or lenders as
reasenably requested by the Commercial Property Owner.

(g) * Irovided that such a waiver does not invalidate the respective policy or policies or
diminish_Or) impair the insured's ability to collect under such policy or policies or
unreasonabl iacrease the premiums for such policy or policies unless the party to be
benefited by suchi waiver pays such increase, and without limiting any release or waiver
of liability or reCovery contained elsewhere in this Declaration, each Owner hereby
waives all claims for.récovery from other Owner for any loss or damage to any of its
property insured (or required hereunder to be insured) under valid and collectible
insurance policies to the exteri of any recovery actually collected under such insurance
policies plus deductible amounts. Failure for the Owner of the Condominium Property to
provide for or timely and diligeniiy notify any insurance cartier of any material claim
can, at the Commercial Owner’s discletion relieve the Owner of the Commercial from
any payment of loss or for said insurance which is not pursued with reasonable care and
diligence.

ARTICLE 9
MAINTENANCE, REPAIR & DAMAGEF TO THE
COMMERCIAL PROPERTY AND RESIDENTIAL IMPROVEMENTS

9.1  The Owner of the Commercial Property, at its sole cOit and expense, shall keep
the Commercial Property and all of its Facilities located therein (excluding the Facilities and
equipment outside the Commercial Property, pipes, ducts and related equirment and other
Facilities located in the portion of the Commercial Property or below the boitom of the slab
forming the floor of the Commercial Property and above the ceiling of the Commieccial Property
and running in the walls which serve primarily or only the Condominium Propeity, which
Facilities shall be maintained, repaired and replaced by the Owner of the Condominium
Property) or for which it is assigned Maintenance responsibility in this Agreement in good and
safe order and condition, and shall make all repairs or replacements of, in, on, under, within,
upon or about such property, whether said repairs or replacements are to the interior or exterior
thereof, or structural or non-structural components thereof, or involve ordinary or extraordinary
repairs or replacements, necessary to keep the same in safe first-class working order and
condition, howsoever the necessity or desirability thereof may arise, and whether or not
necessitated by code, law, violation, wear, tear, obsolescence, defects, fire or other casualty, or
otherwise. The plans and specifications for such repair and reconstruction shall provide for the
Commercial Property to be rebuilt as nearly as commercially practicable to the Commercial
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Property as constructed prior to the damage unless prohibited by law or unless the Owner of the
Condomintum and Commercial Property otherwise agree. Provisions concerning modifications,
alterations, or improvements to the interior or exterior of the Commercial Property are set forth
in Article 13 of this Agreement and shall not be unreasonably withheld or delayed.

92 Except as expressly provided in Section 9.1, the Owner of the Condominium
Property shall, at its sole cost and expense, keep all Facilities located in the Condominium
Property and all portions of the Condominium Property necessary to provide Facilities, structural
support, Easements and other services to the Commercial Property required in this Agreement in
good and safe order and condition and shall make all repairs or replacements of, in, on, under,
within, upop.or about such property, whether such said repairs or replacements are to the interior
or exterior thereof or structural or non-structural components or esthetic or finishes such as but
not limited to, fixtures, flooring, drywall and paint) thereof, or involve ordinary or extraordinary
repairs or replacéments necessary to keep the same in safe, first-class working order and
condition, howsoever the necessary or desirability thereof may arise, and whether or not
necessitated by code, low violation, wear, tear, obsolescence, defects, fire or other casualty or
otherwise. Each Owner-shall be responsible for reimbursing the other Owner for any costs and
expenses incurred with respeet 12 Maintenance for which such Owner is responsible pursuant to
this provision to the extent that such Maintenance results from damage caused by the other
Owner or failure of the other Ownei to reasonably respond and act under this provision.

9.3 If at any time any Owrecr shall not proceed diligently with any repair or
restoration of damage adversely and materiully: affecting an Easement in favor of the other
Owner or services to be furnished the other Gwner under Article 4 hereto then (i) the Owner
benefiting therefrom may give written notice to (the other Owner (except as required in an
Emergency Situation) specifying the respect or respectsrwhich such repair or restoration is not
proceeding diligently and, if, upon expiration of thirty (3G)-days after the receipt of such notice,
any such repair or restoration work is still not proceeding dil'gently, then such Owner may
perform such repair and restoration and may take all appropnai< steps to carry out the same; or
(i1) in an Emergency Situation such Owner may immediately petforii such repair or restoration
and may take all appropriate steps to carry out the same. Such Owner’in so performing such
repair and restoration shall be entitled to reimbursement upon deménd from the defaulting
Owner for all costs and expenses incurred by such Owner and such other rishts as provided
under Article 10 herein.

9.4 If the Improvements are damaged by fire or other casualty and (a) to the extent
such damage occurs in, on, under, within, upon or about the Condominium Property only or (b)
to the extent such damage occurs in, on, under, within, upon or about the Commercial Property
only, then any such damage shall be repaired and restored by the Owner of the portion of the
Total Property in which any such damage occurs in as timely a manner as practicable under the
circumstances, and such Owner shall, in accordance with the provisions of Article XVII hereof,
be entitled to withdraw any insurance proceeds held by the Depositary by reason of any such
damage, for application to the cost and expense of the repair and restoration of any such damage.
If at any time any Owner so obligated to repair and restore such damage shall not proceed
diligently with any repair or restoration of damage adversely and materially affecting an
Easement in favor of the other Owner or services to be furnished by the other Owner, then (i) the

GHEWB LAW\Greg Client Project Docs\2353 West Belden\Operating Agreement 2 10-1-12 .doc
24




1230429110 Page: 25 of 71

UNOFFICIAL COPY

Owner may give written notice to the Debtor Owner, as hereinafter defined, specitying the
respect or respects in which such repair or restoration is not proceeding diligently and, if, upon
expiration of thirty (30) days after the receipt of such notice, any such repair or restoration work
is still not proceeding diligently, then the Owner may perform such repair and restoration and
may take all appropriate steps to carry out the same; or (ii) in an Emergency Situation the Owner
may immediately petform such repair or restoration and may take all appropriate steps to carry
out the same. The Owner in so performing such repair and restoration shall, in accordance with
Article XVII hereof, be entitled to withdraw any insurance proceeds and any other monies held
by the Depositary as a result of any such damage, for application to the cost and expense of any
such repair or restoration and shall also be entitled to reimbursement upon demand from the
Debtor Owper for all costs and expenses incurred by the Owner in excess of said insurance
proceeds plus reasonable general contractor and administrative fees and interest at the Default
Rate from the date of payment by the Creditor Owner, as hereafter defined, of the costs and
expenses to the dute'of reimbursement to the Creditor Owner plus reasonable costs to collect.

9.5  Ifthe Imsrovements are damaged by fire or other casualty and if the provisions of
the preceding section arc'not applicable because the nature of the damage is such that it does not
fall within any of the categorics'set forth in clause (a) or (b) of the preceding section, then the
repair and restoration of such dainage shall be the joint responsibility of the Owners whose
portions of the Total Property are itrpced of such repair or restoration. Said repair and restoration
shall be commenced and pursued to comnpletion in as timely a manner as practicable. The plans
and specifications for said repair and restoration shall be prepared on the behalf of those Owners
which are responsible for such repair and resioraion pursuant to the foregoing provisions. Said
repair and restoration shall be performed on behait nf such Owners by a contractor or contractors
jointly selected by such Owners, subject to the approval of the Secured Property Lenders on the
Property, if required. In the event such Owners, and the Secured Property Lenders on the
Property, if required, fail to agree upon the selection ot s-<contractor, then the selection thereof
shall be made by arbitration. The plans and specifications for'such repair and reconstruction
shall provide for the improvements to be rebuilt as nearly as-commercially practicable as
constructed prior to the damage unless further required or proinbitzd by law or unless the
Owners otherwise agree, subject to the approval of the Secured Property Lenders on the
Property, if required.

9.6 It the cost and expense of performing any repair or restoratior t any Owner's
Improvements provided for in the preceding section hereof shall exceed the amount of insurance
proceeds, if any, paid by reason of the damage to such Owner's Improvements, then su<h excess
cost and expense shall be borne equitably by each respective Owner to the extent that the
respective Owner's insurance proceeds on its Improvements are inadequate to pay the cost and
expense of repairing or restoring to their former condition their respective portions of the
Improvements.

9.7  In any instance of repair or restoration pursuant to the preceding two sections
hereot, any Owner may require that bids and estimates of the cost of expense of performing such
repair or restoration be made by a reputable independent professional construction cost-
estimating or general contracting firms, except if a construction contract providing for the
performance of such repair and restoration for a stipulated sum shall theretofore have been
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executed. If said estimate or stipulated sum, or if the actual amount incurred in performing repair
or restoration, exceeds the amount of insurance proceeds, if any, paid or payable by reason of the
damage, then any Owner may at any time give notice to the other Owner demanding that each
Owner deposit with the Depositary 110% of the amount of such excess cost and expense
attributable to each Owner pursuant to this Article. In lieu of depositing its share of such excess
amount based upon said estimate or stipulated sum, or actual cost and expense of performing
such repair or restoration, any Owner may deliver to the Depositary security for payment of its
share reasonably acceptable to the other Owner, the Depositary and the Secured Property
Lenders on the Property. Such security may be in the form of, but shall not be limited to, an
irrevocable and unconditional letter of credit in favor of the Depositary in the face amount of the
share owned.or a loan commitment, reasonably satisfactory to the other Owner and the Secured
Property Lcaders on the Property, if required, issued by a responsible lending institution, to
disburse an ‘amicunt equal to 110% of such Owner's share of such excess amount to the
Depositary to pay tiie cost and expense of any such repair or restoration as the work progresses
in proportion to such wner's share of the cost and expense of any such repair or restoration, If
the amount of the security required is based on an estimate of the cost and expense of repair and
restoration, then the ameunt of security required to be deposited or available shall be readjusted
upward or downward as the' woriZ progresses based on actual costs and expenses of the work. If
any Owner shall fail to pay, or, as'the case may be, deposit, such Owner's share of the cost and
expense (or estimated cost and experise) of performing any repair or restoration in accordance
with this Section, or fails to deliver tiie secvrity provided for herein within thirty (30) days after
receipt of another Owner's written demand therefor, then the Creditor Owner may (but shall not
be obligated to) pay the Defaulting Owner's sare: and the Defaulting Owner shall, upon written
demand, reimburse the Creditor Owner 105% for such payment and the Creditor Owner's
reasonable costs and expenses incurred in connectiop with collecting such payment plus interest
at the Default Rate from the date of payment by the Creditor Owner to the date of reimbursement
to the Creditor Owner.

9.8 Upon completion of the repair and restorzion of any damage to the
Improvements, any remaining insurance proceeds paid by verson of such damage and
attributable to a particular portion of the Total Property shall be rztunded to the respective
Owner or, if applicable, to the holder of a mortgage encumbering the Otwher's respective portion
of the Total Property in accordance with the terms of such encumbrance, tc the extent that such
sum exceeds the actual repair or restoration of such Owner's Improvements. Sasi funds which
are paid to each respective Owner or, if applicable, to the aforedescribed mortgage holder, shall
be payable only from each Owner's respective insurance proceeds.

9.9  Ifthe Improvements are destroyed or substantially damaged and the Owners agree
not to rebuild, repair or restore the Improvements, subject to the written approval of the Secured
Property Lenders on the Property, if required, then the Improvements shall be demolished to the
extent necessary to comply with all applicable laws, statutes, ordinances, codes, rules,
regulations, orders or requirements of any governmental entity or agency thereof having
jurisdiction of the Improvements. In such event, the available insurance proceeds allocated to
each respective Owner's improvements, other than insurance proceeds used to cause said
demolition to be performed, shall be refunded to such Owner pursuant to the terms and the
amounts stated in each Owner's policy, subject to the rights of the Secured Property Lenders.
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Such demolition shall be deemed to be a repair or restoration to which the provisions of Sections
9.4,9.5, 9.6, 9.7 and 9.8 hereof are applicable except that demolition, and not construction, shall
be performed. Fach Owner shall restore his portion of the Total Property after demolition, to a
sightly and safe condition (including weatherproofing any exposed portions thereof) and in such
a manner as to safeguard the other portions of the Total Property, to preserve the use of the
Easements granted hereunder and to prevent any violations of the applicable ordinances of the
City of Chicago caused by the other party's failure to rebuild. In the event all Owners of the
Total Property agree not to rebuild where the Improvements are totally destroyed, the land
underlying the improvements shall be deemed to be owned by the Owners of the Condominium
Property as to an undivided 75% interest and the Owners of the Commercial Property as to an
undivided 25% interest as Tenants in Common. Any Owner shall have the right to sue for
partition, but iar purposes of such partition the land shall be deemed not susceptible of division.
The above percentages were calculated based on the ratio of an original good-faith estimated
market value and/o: pricing of the Commercial Property to the original good-faith estimated
market value or pricing-of the Condominium Property. Each such valuation or pricing did not
include buyer or tenant«extras or change orders or market forces, supply or demand or inflation
or other subsequent price changes, or actual sale prices or values.

9.10 For purposes of ‘his: Article 9, licensed general contractor, architects' and
engineers' fees, attorneys' fees, conguifants’ fees, title or other insurance premiums and other
similar costs and expenses relating to repeir or restoration shall be included in the costs and
expenses of any such repair or restoration:

ARTICLXE 10
LIENS, RIGHTS AND'RPEMEDIES

10.1 If, at any time, either Owner (for purneses of this Section 10.1, a "Debtor
Owner") fails within ten (10) days after notice or demand o pay any sum of money due the
other Owner (for purposes of this Section 10.1, a "Creditor Q#ser") under or pursuant to the
provisions of this Agreement, then, in addition to any other nghis Or remedies the Creditor
Owner may have, the Creditor Owner shall have (i) in the event of a default under Articles 9 or
11, a lien against any condemnation award or insurance proceeds payatle to-the Debtor Owner
for loss or damage to the portion of the Total Property owned by the Debtot Ov,ner or otherwise
under insurance policies carried pursuant to Article 8 hereof, or (ii) in the event ‘of a default
under any other Section of this Agreement, a lien against the portion of the Total Property owned
by the Debtor Owner, to secure the repayment of such sum of money and all inter=s{ on such
sum accruing pursuant to the provisions of this Article 10 or to secure performance of a covenant
or obligation. Such liens shall continue in full force and effect until such sum of money and any
accrued interest thereon shall have been paid in full or the performance has been completed. The
liens provided for in this Section 10.1 shall be subordinate to the original loan(s) any related
prior mortgage, (including, without limitation, the prior mortgage made by the Declarant in favor
of Ottawa Savings Bank as mortgagee or such other lenders for the original construction of the
building(s)) prior trust deed or other encumbrance constituting a prior lien on the portion of the
Total Property owned by the Debtor Owner or other interest of the Debtor Owner including
mortgages of Units. Each Owner waives any and all rights to trial by jury in any suit, action or
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proceeding brought by the other Owner to enforce collection of any monies owed under this
Agreement to such other Owner and each Owner.

10.2 If any portion of the Condominium Property is subject to the provisions of the
Act, each Unit Owner shall be only liable for such portions of any claim against the Owner of the
Condominium Property equal to the amount of the claim multiplied by the percentage of interest
in Common Elements allocated to such Unit QOwner's Unit Ownership as set forth in the
Condominium Declaration. Upon payment of such amount for which Unit Owner is liable, (i)
any lien arising against the Condominium Property or such Unit Owner's Unit Ownership on
account of such claim shall be released against such Unit Owner's Unit Ownership without
further act or deed by any such Unit Owner (except for written confirmation as reasonably
requested), and (ii) upon the written request of such Unit Owner, the Owner of the Commercial
Property and or, Condominium Property shall deliver to such Unit Owner an instrument
evidencing the release of such lien, but only with respect to said Unit Owner's Unit Ownership,
When a Unit Owneistup is owned by more than one "person” (as defined in the Act) the liability
of each such person for zny claim against the Unit Ownership shall be joint and several.

10.3  No conveyancevrother divestiture of title (other than foreclosure of a lien which
shall then be and remain superior) shall in any way affect or diminish any lien arising pursuant to
this Article 10, and any lien which-would have arisen against any property pursuant to this
Article 10 had there been no conveyanceor divestiture of title (other than foreclosure of a lien
which shall then be and remain superiet) shall not be defeated or otherwise diminished or
affected by reason of such conveyance or divestiture of title.

10.4 Interest shall accrue on any sums ovied'hy an Owner to the other Owner pursuant
to this Agreement, and shall be payable, after failure'te’ cure, from the date which is thirty (30)
days after demand for any such payment is made until paid-in full, at a rate (the "Default Rate™)
of interest equal to the lesser of: (a) the floating rate whick’is ‘equal to two percent (2%) per
annum in excess of the annual rate of interest from time to time apnounced by the average of any
three major national lenders (such as but not limited to Chase, Baiik 4{ America, CitiBank, ABN
Amro/LaSalle Bank, 5/3" Bank, Cole-Talyor), as its/their "prime rate” of interest or a reasonably
equivalent money center bank’s published substitute thereof in the event 4 prime base rate is no
longer announced, or (b) the then maximum lawful rate of interest in Illindis 1pnlicable to the
defaulting Owner and the nature of the debt. If a "prime rate" or reasonable equivaient thereof is
not announced and no maximum lawful rate applies, then interest shall accrue 4t the annual
Default Rate of ten percent (10%).

10.5  Except as expressly provided in this Agreement, the rights and remedies of each
Owner provided for in this Article 10 or elsewhere in this Agreement are cumulative and not
intended to be exclusive of any other remedies to which such Owner may be entitled at law or in
equity or by statute. Except as expressly provided in this Agreement, cach Owner may enforce,
by a proceeding in equity for mandatory injunction, the other Owner's obligation to execute or
record any document which the other Owner is required to execute under or pursuant to this
Agreement. The exercise by an Owner of any right or remedy to which it is entitled hereunder
shall not preclude or restrict the exercise of any other right or remedy provided hereunder,
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10.6  Each claim of any Owner arising under this Agreement shall be separate and
distinct, and no defense, set-off, offset or counterclaim arising against the enforcement of any
lien or (other claim of any Owner shall thereby be or become a defense, set-off, offset or
counterclaim against the enforcement of any other lien or claim.

10.7  Actions to enforce any right, claim or lien under this Agreement shall be
commenced within two (2) years immediately following the date the cause of action occurred, or
such other shorter period as may be provided by law or statute; provided, however, that if prior
to expiration of the period in which such action must be commenced, each Mortgagee is
diligently proceeding to foreclose the Mortgage, then such period in which an action by the
Owner of the Condominium Property or Owner of the Commercial Property must be commenced
shall be funh<r extended for such additional time as may reasonably be necessary in order for
each Mortgages i obtain possession of the applicable Property.

10.8  Defauiting Owner shall pay the reasonable attorneys' fees and court costs paid or
incurred by the other’Qwaer in successfully enforcing its rights against the defaulting Owner
under this Agreement, and such fees and costs stall be added to the amount of any applicable lien
created under this Article 10.

ARTICLE 11
CONDEMNATION

11.1  In the event of a taking by the exercise of the power of eminent domain or deed in
lieu of condemnation of all or any part of the Total Property by any competent authority for any
public or quasi-public use, the award, damages or just ccznpensation (hereinafter in this Article
I'1, the "Award") resulting from any such taking shall be sllocated and disbursed, and any repair
and/or restoration of the Improvements shall be performed, i1 accordance with the requirements
of this Article 11.

11.2  In the event of a taking (whether or not a temporary taking) of a part of the Total
Property, the Owner of the portion of the Total Property taken shall repair and restore the
remainder of such Owner's Improvements to form an architectural and fur'cticnal whole. Such
repair and restoration shall be commenced and pursued to completion in as tirie!y a manner as
practicable under the circumstances and shall be at the sole cost and expense of thé Owner whose
portion of the Total Property is taken. The Owner of the portion of the Total Property teken shall
be entitled to receive directly from the taking authority any Award resulting from such taking
within such Owner's portion of the Total Property for application to the cost of said repair and
restoration and to retain any excess not required for such repair and restoration.

1.3 Notwithstanding any other provision of this Agreement to the contrary, if, as a
result of a taking (other than a temporary taking), an Owner and its Secured Property Lender
reasonably determines that such Owner's portion of the Total Property no longer can be operated
on an economically feasible basis, then such Owner shall not be obligated to repair or restore that
Owner's Improvements as may otherwise be required by this Agreement. However, in such case,
such Owner shall demolish, repair or restore such Owner's Improvements to the extent, if any, as

GAEWB LAW'Greg Client Project Docs\2353 West Belden'Operating Agreement 2 10-1-12.doc
29

i st et bl



1230429110 Page: 30 of 71

UNOFFICIAL COPY

may be necessary to provide essential services or structural support for the other portions of the
Total Property, but only if the Owner of the other portion of the Total Property affected thereby
requests that it perform such demolition, repair or restoration. Furthermore, such Owner shall
weatherproof any exposed portions of such Owner's portion of the Total Property and shall
restore such Owner's portion of the Total Property to a sightly and safe condition and in such a
manner as to safeguard the other Owner's portion of the Total Property, and to preserve the use
of the Easements granted hereunder.

11.4  In the event of taking of all or substantially all of the Total Property, the Award
for such taking shall be allocated to the Owners in accordance with the apportionment made in
any final judicial or administrative proceedings in connection with the taking and paid to the
Owners i 'aveordance with said apportionment.

ARTICLE 12
ESTOPPEL CERTIFICATES

12.1  Each Owner shail;'from time to time, within ten (10) days after receipt of written
request from the other Owner, exsCuie, acknowledge and deliver to the requesting Owner or to
any existing or prospective purclascr, or mortgagee designated by the requesting Owner, a
certificate (each, an "Estoppel Ceriificzte”) in such form as may be reasonably requested
(including, but not limited to names of owtiers, tenants, persons in possession, residents, lenders,
property identification number(s), recent payments, amounts due, defaults, claims, notice
addresses, liens, suites, or any matter reasonatly) effecting the Property). The Owner of the
Commercial Property, if requested to issue an Tistonpel Certificate in connection with the
purchase and sale or financing of a Unit Ownership, riay limit the statements made in the
Estoppel Certificate to (i) the existence of any defaults her>under and (ii) the amount of any liens
capable of being asserted hereunder. Failure to reasonably tespond to the demand for an
Estoppel Certificate within 10 days notice will be deemed either-an material default hereunder
and may be presumptively construed that there are no outstanding clzins or payments due.

122 1f any portion of the Condominium Property is subject “ the provisions of the
Act, an Estoppel Certificate requested from the Owner of the Condominivm I roperty shall be
issued by the Unit Owner(s) and the Condominium Association on behalf of << Unit Owners
and the Condominium Association and any Estoppel Certificate so issued shall be'tinding on the
Unit Owners and such Condominium Association, and an Estoppel Certificate requ¢sied by the
Owner of the Condominium Property from the Owner of the Commercial Property may only be
requested by the Condominium Association on behalf of the Owner of that portion of the
Condominium Property submitted to the Act and may also be required of or requested by the
Owner of the Condominium Property for that portion of the Condominium Property not
submitted to the Act.
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ARTICLE 13
ALTERATIONS

(@)  No changes, modifications, alterations, or improvements to the interior or exterior
of the Commercial Property ("Alterations") shall be made without the prior written
consent of the Owner of the Condominium Property and its Secured Property Lender if
such Alterations will:

.. affect the benefits afforded to the Owner of the Condominium Property by any
Lasement or unreasonably interrupts the Owner of the Condominium Property's use
or zajoyment of any Easement (except as may be reasonably needed for construction
during pormal hours and in a workmanlike fashion);

ii. affect Fazilities benefiting the Condominium Property; or

tii. affect the zoning status of the Building or Total Property

(b)  If, at any time; 2n Owner of the Commercial Property proposes to make any
Alterations which require or\could possibly require the consent of the Owner of the
Condominium Property, then-before commencing or proceeding with such Alterations,
the Owner of the Commerciai Froperty shall deliver to the Owner of the Condominium
Property, a copy of the prelimirary and final issued permit plans and specifications
showing the proposed Alterations and a reference to this Section 13.1. If the Owner of the
Condominium Property consents in writing to such Alterations, the Owner of the
Commercial Property may proceed to make'its Alterations in accordance with said plans
and specifications. The Owner of the Condomirium Property shall make a good faith
effort to respond to the Owner of the Commercial Property within ten (10) days after its
receipt of said plans and specifications from the Owner, of the Commercial Property
showing proposed Alterations. If the Owner of the Condgrainium Property fails to timely
respond within ten (10) days from receipt of the request, 1he/plans and specifications for
such Alterations shall be deemed approved. If the Owner of the Commercial Property has
not requested the Owner of the Condominium Property's corsent to the proposed
Alterations, and if, in the good faith opinion of the Owner of the Cotdoriinium Property,
the Owner of the Commercial Property has violated or will violate the pravisions of this
Section 13.1, the Owner of the Condominium Property shall notify the’ Ovrner of the
Commercial Property of its opinion that the Alterations or proposed Alterations violate or
will violate the provisions of this Section 13.1 hereof, and shall specify the respect or
respects in which its provisions are or will be violated. If the Owner of the
Condominium Property in good faith asserts a violation of this Section 13.1, then the
Owner of the Commercial Property shall not commence with the Alterations or proceed
with the Alterations, if alrcady commenced, until the matter has been resolved. In
addition to any other legal or equitable rights or remedies to which the Owner of the
Condominium Property may be entitled by reason of the Owner of the Commercial
Property's violation or likely violation of the provisions of this Section 13.1, the Owner
of the Condominium Property shall be entitled to seek and obtain injunctive relief to
enjoin any such violation. Failure of a Mortgagee to approve such plans and
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specifications, if such consent is required pursuant to a Mortgage, shall be grounds for the
Owner of the Condominium Property to reject such request.

(c)  Each Owner, in making Alterations, shall (i) cause all work to be performed in a
good and workmanlike manner and in accordance with good construction practices, (it)
comply with all applicable federal, state and local laws, statutes, ordinances, codes, rules,
regulations and orders, including, without limitation, the City of Chicago Building Code,
and (i11) comply with all of the applicable provisions of this Agreement. Each Owner
shall, to the extent reasonably practicable, make Alterations within the portion of the
Total Property owned by such Owner, in such a manner as to minimize any noise,
vibration, particulate and dust infiltration or other interference or disturbance which
wouid interfere with or disturb any occupant or occupants of the portion of the Total
Property ¢f the other Owner.

13.2 Applicetions for building permits to make Alterations shall be filed and processed
by each Owner without the joinder of the other Owner in such application, unless the City of
Chicago or other governnuent agency having jurisdiction thereof requires joinder of the Owner. If
joinder by such Owner is so reguired, said Owner shall cooperate in executing such application
or other instruments as may be necessary to obtain the building permit; provided however, each
Owner shall indemnify and hold haruiless the other Owner from and against any and all loss,
liability, claims, judgments, costs and expznses arising out of the other Owner's execution of the
application, permit or other instrument.

13.3  The Owner of the Commercial Froperty and Owner of the Condominium Property
each shall include in any construction contract a provision pursuant to which the contractor (i)
recognizes the separate ownership of the Total Propertvard agrees that any lien rights which the
contractor or subcontractors have under the Mechanics' Lien Act shall only be enforceable
against the portion of the Total Property owned by the Owner who employs such contractor, or
(i) agrees that no lien or claim may be filed or maintainéd-by such contractor or any
subcontractors against the portion of the Total Property owned by-tb< other Owner and agrees to
comply with the provisions of Section 21 of the Illinois Mechanics Eien‘Act in connection with
giving notice of such "no Hen" provision.

13.4  No Alterations shall be made to the Condominium Property which will: (i)
unreasonably diminish the quiet use and enjoyment of or benefit afforded to th¢ Owner of the
Commercial Property by any Easement (ii) materially adversely affect Facilities beae!iting the
Commercial Property; or (iii) affect the zoning status of the Commercial Property.
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ARTICLE 14
ADDITIONAL RESTRICTIONS

14.1  Notwithstanding anything contained herein to the contrary, the Commercial
Property and the Owner of the Commercial Property from time to time shall be subject to the
following restrictions as to the use of the Commercial Property:

(@)  The Owner of the Commercial Property shall not use or occupy the Commercial
Property or permit the use or occupancy of the Commercial Property for any purpose or
in any manner which (i) is unlawful or in violation of any applicable legal or
governmental requirement, ordinance or rule, (ii) may be dangerous to persons or
properwy (iii) may invalidate any policy of insurance affecting the Building, and if any
additiordiamounts of insurance premiums are incurred, the Owner of the portion of the
Total Proyerty causing such increase shall pay to the Owner of the other portion of the
Total Proper‘y-ke additional amounts on written notice and 10 day demand. The Owner
of the Commercial Property or its tenants shall obtain and maintain at all times all
licenses and periniits necessary for the operation and use of the Commercial Property and

shall post or display in-4 jrominent place in the Commercial Property such permits and/or
notices as required by law,

(b) The Commercial Property's business.operations shall be of a quality not less than similar
facilities and operations in other bd'idings in the immediate vicinity of the Building. The
Owner agrees to conduct their business or'to lease to tenants who will conduct their
business at all times in a first-class and reputable manner, maintaining at all times a full
staff of experienced and qualified employees for efficient operation of its facility in a
proper, workmanlike and dignified manner. The Gwners shall at all times maintain the
Condominium Property and the Commercial Propsrty in a first-class, clean and sanitary
condition, and shall promptly comply with all laws and ordinances and lawful orders and
regulations affecting the Condominium Property and the. {smmercial Property and the
cleanliness, safety, occupancy and use of same. The Owners siizil comply with all of the
requirements of all governmental authorities and the insurance carriers now or hereafter
in force pertaining to the use of the Commercial Property or the Condominium Property.
The Commercial Property, and only the Commercial Property, may cont:iin automated
teller machines or for machines for banking, dispensing of cash, tickets, Or'other similar
machines (ATM). The rights to own, operate, license, lease or allow any stch ATM is
expressly reserved to the Declarant or its successors or assigns. The Owners ¢hell
comply with all of the requirements of all governmental authorities and the insurance
carriers now or hereafter in force pertaining to the use of the Commercial Property or the
Condominium Property. The Owners agree that all receiving of goods and merchandise
and all removal or delivery of merchandise, supplies, equipment, trash and garbage shall
be made only by way of the area specifically designated for use by the Owners, their
agents, employees, and invitees and in accordance with procedures and at the hours
specified, from time to time, by the Owner of the Commercial Property. The Owners
may remove trash and garbage through the alley or street exit located appurtenant to the
Total Property and in accordance with procedures and at the hours specified, from time
to time, by the Owner of the Commercial Property.
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(c)  Each of the Owners of their respective property shall not cause or permit to occur:
(i) any violation of any present or future federal, state or local law, ordinance or
regulation related to environmental conditions in or about any portion of the Total
Property, or (ii) the use, generation, release, manufacture, refining, production,
processing, storage or disposal of any "Hazardous Substances" (as hereinafter defined)
in or about the Total Property, or the transportation to or from the Total Property of any
Hazardous Substances. Each of the Owners of their respective portion of the Total
Property, at its expense, shall comply with each present and future federal, state and local
law, ordinance and regulation related to environmental conditions in or about the Total
Property or the Owners use of the Total Property, including, without limitation, all
reporting requirements and the performance of any cleanups required by any
goverarental authorities. The Owners  shall indemnify, defend and hold harmiess the
other Owzier and their agents, contractors and employees from and against all fines,
suits, claims, ections, damages, liabilities, costs and expenses (including attorneys’ and
consultants' fees) asserted against or sustained by any such person or entity arising out of
or in any way ceimected with the Owner’s failure to comply with its obligations under
this Subsection, which sbligations shall survive the expiration or termination of this
Agreement. As used in this Subsection, "Hazardous Substances" shall include, without
limitation, flammables, explosives, radioactive materials, asbestos containing materials
(ACMs), polychlorinated bipnenyls (PCBs), chemicals known to cause cancer or
reproductive toxicity, pollutants,” contaminants, hazardous wastes, toxic substances,
petroleum and petroleum products, chloroflorocarbons (CFCs) and substances declared to
be hazardous or toxic under any present or juture federal, state or local law, ordinance or
regulation. Notwithstanding the foregoing, users of the Total Property shall be allowed
to use substances which are lawfully utilized if they are lawfully disposed of in the
normal course of businesses.

(d)  The Owner of the Commercial Property shall oniy rlace signs on the exterior

portion of the Building of the Commercial Property and *ic interior windows of the
Commercial Property. Installation, repair, replacement and maintenance of any signs
shall be at the sole cost and expense of the Owner of the Commeroial Property. No signs
on the inside or outside of the Building shall contain any neon or siinilar lighting, strobe

lights, moving parts or day-glow colors. Signs located as of the date heréoi are approved.

ARTICLE 15
NOTICES

15.1  All notices, demands, elections or other communications required, permitted or
desired to be served hereunder ("Notices") shall be in writing and shall be
delivered in person or mailed as certified or registered matter, postage prepaid,
return receipt requested, addressed as below stated:
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[f'to the Owner of the Condominium Property: | 2353 West Belden Condominium Association
2353 West Belden

Chicago, IL 60647

and/or Such other addresses that may be added
or amended hereto.

with a copy to: President

2353 West Belden Condominium Association
2353 West Belden

Chicago, IL 60647

and/or such other addresses and or
Condomintum associations that may be added
or amended hereto.

Notices to ths Owner of the Commercial | KSW Development, LLC
Property: c/o 556 Randall Road
South Elgin, Illinois 60177

with a copy to: C/0: McCormick Braun Friman, LLC
2 N. LaSalle St., #1250

Chicago, [inois 60602

Attention: Gregory A. Braun

15.2  Any Notice delivered as aforetaid shall be deemed received when delivered and
receipted for or any Notice mailed as aforesaid sh2ll be deemed received two (2) business days
after deposit in the United States Mail, or upon actualtaceipt, whichever is earlier. Addresses for
service of Notice may be changed by written notice sesviil as hereinabove provided at least ten
(10) days prior to the effective date of any such changr:~Nothing herein contained, however,
shall be construed to preclude service of any Notice in tle same manner that service of a
summons or legal process may be made.

153 If any Owner (“Notifying Owner”) gives notice to unother Owner (“Notified
Owner”) that the Secured Property Lender of the Notifying Owner is 1c'receive a copy of any
notices given to the Notifying Owner in the same manner as provided in this'Art.cle 15.

ARTICLE 16
LIMITATION OF LIABILITY

16.1  No Owner shall be liable for interruption or inadequacy of service, loss or damage
to property or injury (including death) to any person for any reason. Each Owner obligated
hereunder is reserved the right to curtail or halt the performance of any service hereunder at any
time in reasonable respects for a reasonable period of time to make necessary repairs or on
account of an Emergency Situation.

16.2  In the event of any conveyance or divestiture of title to any portion of or interest
in any portion of the Total Property: (1) the Owner who is divested of title shall be entirely freed
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and relieved of all covenants and obligations thereafter accruing hereunder but only with respect
to any such portion or interest conveyed or divested; and (2) the grantee or the person or persons
or other entity or entities who succeed to title shall be deemed to have assumed all of the
covenants and obligations of the Owner of such portion or interest thereafter accruing hereunder,
until such grantee or successor is itself freed and relieved therefrom as hereinabove provided in
this Section 16.2, and then any such grantee's or successor's grantee or successor shall thereafter
be so bound.

16.3  The enforcement of any rights or obligations contained in this Agreement against
an Owner of any portion of the Total Property shall be limited to the interest of such Owner in
the Total Property. No judgment against any Owner of any portion of the Total Property shall be
subject to‘exccution or be a lien on any of the assets of such Owner other than Qwner's interest in
the Total Propeiiv.

ARTICLE 17
DEPOSITARY

17.1 A depositary {tn." "Depositary”) shall be appointed in the manner hereinafter
provided to receive from the payor or payee thereof insurance proceeds and condemnation
awards, to disburse such monies-2ad to act otherwise in accordance with the terms and
provisions of this Declaration. Except as)otherwise provided hereunder, all insurance proceeds
under the insurance policies required to b zarried pursuant to Article 8 hereof and condemnation
awards arising in connection with this Decliration shall be paid to the Depositary. Except as
otherwise provided herein, the Depositary appoirnted hereunder shall be one of the then three (3)
largest title companies, banks or trust companies (zoeasured in terms of capital funds) with
principal offices in Chicago, Illinois.

17.2  As used hereinafter in this Article, the phras: "Damaged Parcel” shall refer to
any of the Condominium Property and/or the Commercial Propzrty, or any combination thereof
if applicable, as to which a casualty loss shall have occurred. Inth¢ event of any casualty loss
which affects only the Commercial Property or the Condominium Broperty, then those Secured
Property Lenders having a first mortgage lien with respect to the Damaged Parcel shall have the
right, within thirty (30) days after such casualty loss has been finally adjus ed, to clect either to
act as Depositary or to appoint the Depositary with regard to such funds. If suck right of election
is not exercised within said thirty (30) day period, then the Owner of the Damaged Parcel shall
have the right to appoint the Depositary with regard to such funds.

17.3  In the event of any casualty loss which affects more than one portion of the Total
Property and if each Damaged Parcel is subject to a mortgage or trust deed held by Secured
Property Lenders, then those Secured Property Lenders having a first mortgage lien with respect
to the Damaged Parcels shall have the right, within thirty (30) days after such casualty loss has
been finally adjusted, acting jointly, to appoint the Depositary with regard to such funds.

17.4  In the event of any casualty loss which affects more than one portion of the Total
Property and if one or more but less than all of the Damaged Parcels is or are encumbered by a
mortgage or trust deed held by Secured Property Lenders, then such Secured Property Lenders
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and the Owner or Owners of the unencumbered Damaged Parcel or Parcels shall have the right,

within thirty (30) days after such casualty loss, acting jointly, to appoint the Depositary with
regard to such funds.

17.5  1f none of the provisions of Section 17.3 or 17.4 are applicable, or if none of the
rights of election or appointment conferred by said Sections are exercised within thirty (30) days
after the casualty loss has been finally adjusted, then the Owners of the Damaged Parcels shall
mutually appoint the Depositary. Upon the failure of such Owners to appoint the Depositary
within thirty (30) days after the casualty loss has been finally adjusted, then the matter shall be
submitted to arbitration and the arbitrator shall appoint the Depositary.

17.6~<_Each Owner whose portion of the Total Property is the subject of any such
casualty loss or condemnation shall be obligated to pay the reasonable fees and expenses of the
Depositary in propertion to the proceeds from their respective insurance policies or respective
condemnation awaids, .as the case may be. Any Depositary appointed to act hereunder shall
cxecute an agreement with the Owners whose portion of the Total Property is the subject of any
such casualty loss or coixiemnation accepting said appointment in form and content acceptable to
such Owners and in accordaiec vvith the provisions of this Declaration.

17.7  The Depositary shail have no affirmative obligation to prosecute a determination
of the amount of, or to effect the collection of, any insurance proceeds or condemnation award or
awards unless the Depositary shall haveteen given an express written authorization from the
Owners provided that if only one Owner (Claims said insurance proceeds or condemnation
awards, then said Owner alone may authorize the Depositary to so proceed; provided further,
however, that if the Commercial Parcel and/or the ondominium Property is in any material way
affected by the disbursement of any such insurance precezds or condemnation award ot awards,
then the consent of the holder of the appropriate Secured Froperty Lenders shall be required.

17.8  The monies on deposit shall be held in an interes( bearing account pursuant to an
agreement among the Depositary and the Owners whose portion ofthz Total Property has been
the subject of any casualty loss or condemnation. The Depositary, within thirty (30) days after
receipt of funds, shall purchase with such monies, to the extent tzasible, United States
Government securities payable to bearer and maturing within one (1) year ‘rom the date of
purchase thereof, except insofar as it would, in the good faith judgment of the Depositary, be
impracticable to invest in such securities by reason of any disbursement of such za¢nies which
the Depositary expects to make shortly thereafter, and the Depositary shall hold such securities
in trust in accordance with the terms and provisions of this Declaration. Any interest paid or
received by the Depositary on monies or securities held in trust, and any gain on the redemption
or sale of any securities, shall be added to the monies or securities so held in trust by the
Depositary. Unless the Depositary shall have undertaken to pay interest thereon, monies received
by the Depositary pursuant to any of the provisions of this Declaration shall not be mingled with
the Depositary's own fund and shall be held by the Depositary in trust for the uses and purposes
herein provided.

179 The Depositary may resign by serving written notice on the Owners. Within thirty
(30) days after receipt of such notice or in case of failure or inability to act, the Owners shall
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jomtly, with the consent of the Secured Property Lenders, appoint a substitute who qualifies
under Section 17.1 hereof, and the Depositary, to such substitute, at which time its duties as
Depositary shall cease. If the Owners shall fail to appoint a substitute within said thirty (30)
days, then the Secured Property Lenders shall appoint a substitute who qualifies under Section
17.1 hereof within thirty (30) days thereafter, and the Depositary shall transfer all funds, together
with copies of all records held by it as Depositary, to such substitute, at which time its duties as
Depositary shall cease. If the Secured Property Lenders shall fail to appoint a substitute within
said additional thirty (30) day period, then the Depositary may deposit such funds with either a
court of competent jurisdiction or with a bank or trust company in Chicago, Illinois who qualifies
under Section 17.1 hereof

17:18 Notwithstanding anything contained herein to the contrary, any insurance
proceeds arisirg)out of the policies required to be catried pursuant to Article 8 hereof or
condemnation awardls of less than $50,000.00 shall be paid directly to the party so entitled rather
than to the Depositaty xnless the insurance proceeds or condemnation award are to be paid to
more than one Owner.

17.11 Notwithstanding 4aything to the contrary contained herein, in the event a Secured
Property Lender does not allow funds to be held and/or disbursed pursuant to the terms of this
Agreement, the parties hereto agree tiat the provision of Articles 17 and 18 are subordinate to
and subject to the terms and conditions of the Loan by the Secured Property Lender and the

terms of the secured Property Lender’s ivan documents shall govern the disposition of such
funds.

ARTICLE 18
DISBURSEMENTS OF FUNDS BY DEPV)SITARY

18.1

(a)  Each request by an Owner acting pursuant to the provisions of this Declaration for
disbursement of insurance proceeds, any condemnation award or other funds for
application to the cost of repair, restoration or demolition (the "V/ork") shall be
accompanied by a certificate of the applicable Owner, and with respect to fie information
described in Section 18.1(a)(ii) below, verified by the Architect, dated no¢ nore than ten
(10) days prior to the date of the request for any such disbursement, settir'g forth the
following:

i, That the sum requested has either (a) been paid by or on behalf of one of the
Owners (in which event the certificate shall name such Owner) or by or on behalf of
all Owners (in which event the certificate shall specify the amount paid by each
respective Owner), or (b) is justly due to contractors, subcontractors, materialmen,
cngineers, architects or other persons (whose names and addresses shall be stated)
who have rendered or furnished certain services or materials for the Work; such
certificate shall also give a brief description of such services and materials and the
principal subdivisions or categories thereof, the respective amounts so paid or due to
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each of said persons in respect thereof and shall state the progress of the Work up to
the date of said certificate and any other information required by the Illinois
Mechanics' Liens Act set forth in 770 ILCS 60/0.01 et seq. (the "Mechanics' Liens
Act") and any title insurer affording coverage against mechanic's liens;

il. That the sum requested, plus all sums previously disbursed, does not exceed the
cost of the Work actually in place up to the date of such certificate plus the cost of
materials supplied and actually stored on site (which materials shall be adequately
insured against fire, theft and other casualties);

iil. That no part of the cost of the services and materials described in the certificate
ha3 been the basis of the withdrawal of any funds pursuant to any previous request or
15 thic,basis of any other pending request for funds; and

tv. That(ihe. cost to complete the unfinished Work will not exceed the funds or
security therctor held by the Depositary after payment of then current request.

(b)  Upon complizncevith the provisions of Section 18.1(a) (but not more frequently
than once in each calendar snonth (thirty (30} day period)) and

1. upon receipt of contraciors' and subcontractors' sworn statements required under
the Mechanics' Liens Act aC.umpanied by partial or final waivers of lien, as
appropriate, and any other information required by any title insurer affording
coverage against mechanics’ liens from the persons named in the sworn statement;
and

ii. approval by the title insurer, the Owners, ihe Secured Property Lenders holding
mortgages on portions of the Total Property on wiich or for the benefit of which will
be performed, of the lien waivers and other docuinéntation, and the willingness of
the title insurer to issue an endorsement (satisfactory-te“such parties) insuring over
possible mechanics' lien claims relating to Work in placé and the continued priority
of the lien of the mortgage securing the Secured Property Lenders whose approval is
required above, the Depositary shall, out of the monies so held by thz Depositary and
subject to such reasonable retention as may be reasonably fegtired in the
circumstances and is customary in similar construction matters, pay ot cause to be
paid to the Owners, contractors, subcontractors, materialmen, engineers. erchitects,
and other persons named in the Owner's certificate and contractors' and
subcontractors' sworn statements the respective amounts stated in said certificate and
statements due them. Notwithstanding the foregoing, any or all of the Owners of the
Secured Property Lenders or the Depositary may require that disbursements be made
through the usual form of construction escrow then in use in Chicago, Hlinois, with
such changes as may be required to conform to the requirements or provisions of this
Declaration. The Depositary may rely conclusively, with respect to the information
contained therein, on any certificate furnished by the Owner to the Depositary in
accordance with the provisions of Section 18.1(a) hereof and shall not be liable or
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accountable for any disbursement of funds made by it in reliance upon such
certificate or authorization,

ARTICLE 19
GENERAL

19.1  In fulfilling obligations and exercising rights under this Agreement, each Owner
shall cooperate with the other Owner to promote the efficient operation of each respective
portion of the Total Property and the harmonious relationship between the Owners and to protect
the value of each Owner's respective portion, estate or interest in the Total Property. To that end,
cach Ownér shall share information which it possesses relating to matters which are the subject
of this Agreeinsnt, except such information as such Owner may reasonably deem confidential or
which may be tre subject of litigation and which such Owner is prohibited from revealing
pursuant to court crder, From time to time after the date hereof, each Owner shall fumish,
cxecute and acknowledzge, without charge (except where elsewhere provided herein) (i) such
other instruments, docuinents, materials and information as any other Owner hercto may
reasonably request in order.ts <confirm to such requesting Owner the benefits contemplated
hereby, but only so long as any such request does not restrict or abridge the benefits granted the
other Owner hereunder or increase such Owner's burdens hereunder; and (ii) such grants of
Easements to and agreements with utiii‘y companies as any other Owner hereto may reasonably
request in order to enable such utility ceinpany to furnish utility services as required by such
Owner, provided that any Mortgagee which holds any Mortgage on the portions of the Total
Property on which such Easement is granted has first consented in writing to such- Easements.

19.2 The illegality, invalidity or unenforceability: under law of any covenant, restriction
or condition or any other provision of this Agreement shall not impair or affect in any manner
the validity, enforceability or effect of the remaining provisiors of this Agreement.

19.3  The headings of Articles in this Agreement are for codvenience of reference only
and shall not in any way limit or define the content, substance or effect of'the Articles.

19.4

(a) Except as otherwise provided herein, this Agreement may be amended or
terminated only by an instrument signed by the Owners and the Mortgagee. Any
amendment to or termination of this Agreement shall be recorded with the Recorder.

(b)  KSW Development, LLC reserves the right and power to record a special
amendment (a "Special Amendment") to this Agreement at any time and from time to
time¢ which amends this Agreement to correct clerical or typographical errors in this
Agreement. Only with the consent of the Owner of the Condominium Property may a
Special Amendment be made to contain such complementary and supplemental grants
and reservations of Easements as may be necessary in order to effectuate the
Maintenance, operation and administration of the Total Property. KSW Development,
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LLC also reserves the right to include within Special Amendment revisions to the legal
descriptions of the Condominium Property and Commercial Property to correct
scrivener’s errors, including, but not limited to, clerical or typographical etrors in this
Agreement or Survey or legal description errors contained in any exhibits to this
Agreement.

19.5 The covenants, conditions and restrictions contained in this Agreement shall be
enforceable by the Owners and their respective successors and assigns for a term of forty (40)
years from the date this Agreement is recorded, after which time said covenants, conditions and
testrictions shall be automatically extended without further act or deed of the Owners, except as
may be required by law and as provided below, for successive periods of ten (10) years, subject
to amendrient or termination as hereinabove set forth in Section 19.4; provided, however, that
this Agreement; and all Easements, covenants, conditions and restrictions contained herein, shall
terminate and be deemed abrogated (i) as may be provided in Section 9.5 or (ii) upon the
demolition or destruciion of all of the Improvements and the failure to restore or rebuild the same
within five (5) years after such demolition or destruction. If and to the extent that any of the
covenants would otherwise be unlawful or void for violation of (a) the rule against perpetuities,
(b} any rule restricting restraints on alienation, or (¢) any other applicable statute or common law
rule analogous thereto or otherwise ttnposing limitations upon the time for which such covenants
may be valid, then the provision conczimed shall continue and endure only until the expiration of
a period of twenty-one (21) years aficr the date of the last to survive of the class of persons
consisting of all of the lawful descendantsvii George W. Bush, the President of the United States
of America, living at the date of this Agreemerit.

19.6  If the Owner of the Commercial Prcperty is required to obtain the consent of the
Owner of the Condomintum Property for any matter herounder, the Owner of the Commercial
Property shall deliver to the Owner of the Condominiury-Property a written request for such
consent together with all information and documentation necessary for the Owner of the
Condominium Property to evaluate such request. If the Owricr of the Condominium Property
shall not have responded to such request within thirty (30) days 1rori-the date of receipt of such
request and all such information and documentation, the matter for wh ch the request was sought
shall be deemed approved.

19.7 The provisions of this Agreement shall be construed to the end <hat the Total
Property shall remain a mid-rise, mixed use property. The Owners agree to inaintain the
Building’s present standard and condition.

19.8  All the Easements, covenants, restrictions and conditions herein contained shall
run with the land and shall inure to the benefit of and be binding upon Declarant and each
subsequent holder of any interest in any portion of the Total Property and their grantees,
mortgagees, heirs, successors, personal representatives and assigns with the same full force and
effect for all purposes as though set forth at length in each and every conveyance of the Total
Property or any part thereof.

19.9 Easements created hereunder shall not be presumed abandoned by nonuse or the
occurrence of damage or destruction of a portion of the Improvements subject to an Easement
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unless the Owner benefited by such Easement states in writing its intention to abandon the
Easement or unless the Easement has been abandoned for a period in excess of two (2) years.

19.10 The parties hereto acknowledge that this Agreement and all other instruments in
connection herewith, have been negotiated, executed and delivered in the City of Chicago,
County of Cook and State of lllinois. This Agreement and said other instruments shall, in all
respects, be governed, construed, applied and enforced in accordance with the laws of Illinois
including, without limitation, matters affecting title to all real property described herein.

19.11 This Agreement is not intended to give or confer any benefits, rights, privileges,
claims, actions or remedies to any person or entity as a third-party beneficiary (except any
Mortgagec) wader any statutes, laws, codes, ordinances, rules, regulations, ordets, decrees or
otherwise.

19.12  Each'provision of the Recitals to this Agreement and each Exhibit attached hereto
is hereby incorporated in'this Agreement and is an integral part hereof.

19.13 No charges shali te made for any Easements or rights granted hereunder unless
otherwise provided or permitted urider the terms of this Agreement.

19.14 In the event the ownersiip of the Commercial Property is divided the sharing ratio
as between the two owners of the Commervial Property for all costs incurred by the Commercial
Section under this Agreement shall be as foliows: By the proportion of commercial square
footage as described in Exhibit C or depicted 1. Exhibit D to the amount of square footage of the
divided commercial space, as measured by BOMA standards.

ARTICLE 26
ARBITRATION

20.1  Any controversy between the Owners or any claim vetween the Owners of the
Commercial Property, if more than one, arising out of or relatiog to the this Operating
Agreement Declaration, By-Laws or rules and regulations of the Associdtion may be settled by
arbitration in accordance with the Rules of the American Arbitration Associsiian, and judgment
upon the award rendered by the Arbitrator may be entered in any court-having jurisdiction
thereof. [f more there is more than one Owner of the Commercial Property,-iheir respective
liabilities shall be several and shall be apportioned according the their respective square footage
ownership of the Commercial Property, unless specifically agreed otherwise in writing;

GAEWB LAW\Greg Client Project Docs'2353 West Belden'Operating Agreement 2 10-1-12.doc

42




1230429110 Page: 43 of 71

UNOFFICIAL COPY

IN WI”I;}}IESS WHEREOF, the Manager has caused his name to be signed to this instrument,
this 17 'day of September, 2012.

KSW Development, LLC , an Illinois limited
liability company

By: A /
Its Matagkr f /F
¢ ! g ﬂ/
STATE OF ILLINOIS )
S8
COUNTY OF COOK )

The undersigned, a Notary Public in and for th¢ County and State aforesaid, do hereby
certify that Fregery Wheple , the mnanager of KSW Development, LLC
personally known to“me to be the same person whose narae'is subscribed to the foregoing
instrument as such, appeared before me this day in person and-acknowledged that he signed and
delivered the said instrument as his own free and voluntary act and-as the free and voluntary act
of said company.

t+t ;
GIVEN under my hand and Notarial Seal this L? day of le‘—, 2012
My Commission Expires: [-2¢ ¢

o

Notary Public

Official Seal
G A Braun
Notary Public State of Winois
My Commission Expires 01/20/2016
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CONSENT OF MORTGAGEE

OTTAWA SAVINGS BANK, as Mortgagee under Mortgage dated July 11, 2012 and filed
with the Recorder’s Office of Cook County, Illinois, on July 18, 2012, as Document No.
1220010045 hereby consents: (1) to the execution and recording of the above and hereby
subordinates said Mortgage to the provisions of foregoing Declaration of Covenants, Conditions,
Restrictions and Reciprocal Easements (“Declaration™), and (2) to any Amendments to the
Declaration.

IN WITNESS WHEREOF, the said Mortgagee has caused this instrument to be signed on its

behalf at-Chisggorllinois, on this Y day of Octpery ,2012.
G b =

By: | | Lo\ /i \
Its:_ Caprpertor X ﬂ/.wt\é (NZ78

STATE OF ILLINOIS )
LMo s,
COUNTY OF €B8K )

I, the undersigned, a Notary Public in and for the County ani State aforesaid, do hereby certify
that W\ e %XND , as (mmetea L Kol off o572 of Ottawa Savings Bank,
personally known to me to be the same person whose Yiame is-subscribed to the foregoing
instrument as such , appeared before me this day in person and acknowledged
that he signed and delivered the said instrument as his or her own free ano voluntary act, and as
the free and voluntary act of said Bank, for the uses and purposes therein set forth

GIVEN under my hand and Notarial Seal this day of le /\/L

4

a ,,Q/%(ﬂ ',
N\

NotA{y Public IV

My commission expires / 9‘ / / éj// ‘7[

. "OFFICIAL SEAL"
E RHONDAL. LEE b

NCTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 12/16/2014
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EXHIBIT A
LEGAL DESCRIPTION OF TOTAL PARCEL

THAT PART OF LOTS 1 AND 2 (EXCEPT THOSE PARTS OF SAID LOTS 1 AND 2
LYING WEST OF A LINE 50 FEET EAST OF AND PARALLEL WITH THE WEST LINE
OF SECTION 31 AS CONDEMNED FOR THE WIDENING OF WESTERN AVENUE), IN
BLOCK 6 IN HOLSTEIN, A SUBDIVISION OF THE WEST 1/2 OF THE NORTHWEST 1/4
OF SECTION 31, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS,

ALSO

LOT 3 (EXCEPT THOSE PARTS OF SAID LOT 3 LYING WEST OF A LINE 50 FEET EAST
OF AND PARALLEL ‘WIiH THE WEST LINE OF SECTION 31 AS CONDEMNED FOR
THE WIDENING OF WESTERN AVENUE) , IN BLOCK 6 IN HOLSTEIN, A SUBDIVISION
OF THE WEST 1/2 OF THE NORTHWEST 1/4 OF SECTION 31, TOWNSHIP 40 NORTH,
RANGE 14 EAST OF THE THIRD FRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

PIN: 14-31-105-001-0000 AND 14-31-105-002-0000

ADDRESS: 2255 N. WESTERN AVE., AND 2353 WEST BELDEN, CHICAGO, T.LINOIS
60647



PIN:

ADDRESS:
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EXHIBIT B
LEGAL DESCRIPTION OF THE CONDOMINIUM PARCEL

See Attached

14-31-105-001-0000 AND 14-21-105-002-0000

2353 WEST BELDEN, CHICAGO, 1L OIS 60647
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RESIDENTIAL PROPERTY

LOT 3 (EXCEPT THOSE PARTS OF SAID LOT 3 LYING WEST OF A LINE 50 FEET EAST OF AND PARALLEL
WITH THE WEST LINE OF SECTION 31 AS CONDEMNED FOR THE WIDENING OF WESTERN AVENUE) , IN
BLOCK 6 IN HOLSTEIN, A SUBDIVISION OF THE WEST 1/2 OF THE NORTHWEST 1/4 OF SECTION 31,
TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE TH!RD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS,

EXCEPTING THEREFROM COMMERCIAL PARCELS MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMERCIAL 1:

THE FOLLOWING PARCTL-UFLAND LYING ABOVE A HORIZONTAL PLANE AT ELEVATION +16.79 FEET
(CHICAGO CITY DATUM) AT LYING BELOW A HORIZONTAL PLANE AT ELEVATION +31.19 FEET
(CHICAGO CITY DATUM} DESCR!BED AS FOLLOWS:

BEGINNING AT THE POINT 0.29 FEET SOUTH AND 19.48 FEET EAST OF THE NORTHWEST CORNER OF A
TRACT; THENCE SOUTH 89°59'02" EAST, A DISTANCE-OF 21.37 FEET; THENCE SOUTH 00°01'38" EAST, A
DISTANCE OF 4.00 FEET; THENCE SOUTH 89°59'02.FAST, A DISTANCE OF 1.09 FEET; THENCE SOUTH
00°01'38" EAST, A DISTANCE OF 17.25 FEET; THENCE SU'TH 89°59'02" EAST, A DISTANCE OF 1.03 FEET;
THENCE SOUTH 00°01'38" EAST, A DISTANCE OF 5.08 FEET, THENCE NORTH 89°59'02" WEST, A
DISTANCE OF 7.41 FEET; THENCE NORTH 00°01'38" WEST, A LISTANCE OF 0.37 FEET; THENCE NORTH
89°59'02" WEST, A DISTANCE OF 10.42 FEET; THENCE SOUTH 00°07 38" FAST, A DISTANCE OF 8.86 FEET;
THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 5.93 FEET; THENCE ST 00°01'38" EAST, A DISTANCE
OF 7.88 FEET; THENCE NORTH 89°59'02" WEST, A DISTANCE OF 5.99 FEET, THFENCE SOUTH 00°01'38"
EAST, A DISTANCE OF 9.04 FEET; THENCE NORTH 89°59'02" WEST, A DISTANCE (F 18.64 FEET; THENCE
NORTH 00°01'38" WEST, A DISTANCE OF 7.39 FEET; THENCE NORTH 859°59'02" WES7, A DISTANCE OF
6.02 FEET; THENCE NORTH 00°01'38" WEST, A DISTANCE OF 25.40 FEET; THENCE SOU! 22°59'02"
EAST, A DISTANCE OF 7.20 FEET; THENCE NORTH 00°01'38" WEST, A DISTANCE OF 2.00 FZFET; THENCE A
DISTANCE OF 10.96 FEET ALONG THE ARC OF A CIRCLE, CONVEX TO THE NORTHWEST HAVING /. RADIUS
QF 7.35 FEET AND WHOSE CHORD 9.97 FEET BEARS NORTH 21°53'20" WEST; THENCE NORTH 44°57'58"
EAST, A DISTANCE OF 6.02 FEET; THENCE A DISTANCE OF 10.96 FEET ALONG THE ARC OF A CIRCLE,
CONVEX TO THE NORTHWEST HAVING A RADIUS OF 7.35 FEET AND WHOSE CHORD 9.97 FEET BEARS
SQUTH 68°04'47" EAST; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 2.00 FEET; THENCE NORTH
00°01'38" WEST, A DISTANCE OF 7.16 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

COMMERCIAL 2:
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THE FOLLOWING PARCEL OF LAND LYING ABOVE A HORIZONTAL PLANE AT ELEVATION +31.19 FEET
(CHICAGO CITY DATUM) AND LYING BELOW A HORIZONTAL PLANE AT ELEVATION +42.34 FEET
(CHICAGO CITY DATUM) DESCRIBED AS FOLLOWS:

BEGINNING AT THE POINT 0.29 FEET SOUTH AND 19.48 FEET EAST OF THE NORTHWEST CORNER OF A
TRACT; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 21.37 FEET; THENCE SOUTH 00°01'38" EAST, A
DISTANCE OF 4.00 FEET; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 11.90 FEET; THENCE SOUTH
00°01'38" EAST, A DISTANCE OF 27.56 FEET, THENCE NORTH 89°59'02" WEST, A DISTANCE OF 7,92 FEET;
THENCE NORTH\00°01'38" WEST, A DISTANCE OF 5.93 FEET; THENCE NORTH 89°59'02" WEST, A
DISTANCE OF 12.41 FEET; THENCE SCUTH 00°01'38" EAST, A DISTANCE OF 9.09 FEET; THENCE NORTH
89°55'02" WEST, A "STANCE OF 6.03 FEET; THENCE SOUTH 00°01'38" EAST, A DISTANCE OF 0.15 FEET;
THENCE NORTH 89°59'¢2" WEST, A DISTANCE OF 18.74 FEET; THENCE NORTH 00°01'38" WEST, A
DISTANCE OF 15.93 FEET; T:1rNCE SOUTH 89°59'02" EAST, A DISTANCE OF 7.20 FEET; THENCE NORTH
00°01'38" WEST, A DISTANCc OF 2,00 FEET; THENCE A DISTANCE OF 28.13 FEET ALONG THE ARC OF A
CIRCLE, CONVEX TO THE NORTHWEST HAVING A RADIUS OF 7.35 FEET AND WHOSE CHORD 13.85 FEET
BEARS NORTH 44°59'52" EAST; THENC.E SOUTH 89°59'02" EAST, A DISTANCE OF 2.00 FEET; THENCE
NORTH 00°01'38" WEST, A DISTANCE OF(7.2.6 FEET TO THE POINT OF BEGINNING, !N COOK COUNTY
ILLINOIS.

COMMERCIAL 3:

THE FOLLOWING PARCEL OF LAND LYING ABOVE A HORIZONTAL-PLANE AT ELEVATION +16.79 FEET
(CHICAGO CITY DATUM} AND LYING BELOW A HORIZONTAL PLANE AT ELEVATION +24.79 FEET
{CHICAGO CITY DATUM} DESCRIBED AS FOLLOWS:

BEGINNING AT THE POINT 1.50 FEET SOUTH AND 1.50 WEST OF THE NORTHEAST CIRNER OF A TRACT;
THENCE SOUTH 00°00'00" WEST, A DISTANCE OF 16.00 FEET; THENCE NORTH 89°38'1C" WWFST, A

DISTANCE OF 18.00 FEET; THENCE NORTH 00°00'00" EAST, A DISTANCE OF 16.00 FEET; THENCF SOUTH
89°38'10" EAST, A DISTANCE OF 18.00 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY,LLINOIS.

COMMERCIAL 4:

THE FOLLOWING PARCEL OF LAND LYING ABOVE A HORIZONTAL PLANE AT ELEVATION +16.79 FEET
(CHICAGO CITY DATUM) AND LYING BELOW A HORIZONTAL PLANE AT ELEVATION +24.79 FEET
(CHICAGO CITY DATUM) DESCRIBED AS FOLLOWS:

b, et e vt b Bt x4 g e
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BEGINNING AT THE SOUTHWEST CORNER OF A TRACT; THENCE NORTH 00°00'00" EAST, A DISTANCE OF
20.00 FEET; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 44.86 FEET; THENCE NORTH 42°55'45"
EAST, A DISTANCE OF 7.60 FEET; THENCE NORTH 00°01'38" WEST, A DISTANCE OF 46,31 FEET; THENCE
SOUTH 89°38"10" EAST, A DISTANCE OF 11.87 FEET; THENCE SOUTH 00°05'20" EAST, A DISTANCE OF
72.25 FEET; THENCE NORTH 89°38'15" WEST, A DISTANCE OF 62.00 FEET TO THE POINT OF BEGINNING,
IN COOK COUNTY, ILLINOIS.

KNOWN AS: 2353 W, BELDEN AVENUE, CHICAGO, ILLINOIS
PERMANENT INDEXU'MBERS:

14 -31 - 105 - 001 - 000G

14 -31-105- 002 - 0000
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COMMERCIAL PROPERTY

THAT PART OF LOTS 1 AND 2 (EXCEPT THOSE PARTS OF SAID LOTS 1 AND 2 LYING WEST OF A LINE 50
FEET EAST OF AND PARALLEL WITH THE WEST LINE OF SECTION 31 AS CONDEMNED FOR THE WIDENING
OF WESTERN AVENUE) , IN BLOCK 6 IN HOLSTEIN, A SUBDIVISION OF THE WEST 1/2 OF THE
NORTHWEST 1/4 OF SECTION 31, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS,

ALSO

LOT 3 (EXCEPT.THOSE PARTS OF SAID LOT 3 LYING WEST OF A LINE 50 FEET EAST OF AND PARALLEL
WITH THE WEST LINE OF SECTION 31 AS CONDEMNED FOR THE WIDENING OF WESTERN AVENUE) , IN
BLOCK 6 iN HOLSYEIN, A SUBDIVISION OF THE WEST 1/2 OF THE NORTHWEST 1/4 OF SECTION 31,
TOWNSHIP 40 NORH, PANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS

r

MORE PARTICULARLY DESCRIBED-AS+OLLOWS:

COMMERCIAL 1:

THE FOLLOWING PARCEL OF LAND LYING ABOVE A HORIZONTAL PLANE AT ELEVATION +16.79 FEET
(CHICAGO CITY DATUM) AND LYING BELOW A HORIZON FAL PLANE AT ELEVATION +31.19 FEET
(CHICAGO CITY DATUM) DESCRIBED AS FOLLOWS:

BEGINNING AT THE POINT .29 FEET SOUTH AND 19.48 FEET EAST OF TAE' NORTHWEST CORNER OF A
TRACT; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 21.37 FEET; THENCE SOUTH 00°01'38" EAST, A
DISTANCE OF 4.00 FEET; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 1.09 FEET; THENCE SOUTH
00°01'38" EAST, A DISTANCE OF 17.25 FEET; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 1.03 FEET;
THENCE SOUTH 00°01'38" EAST, A DISTANCE OF 5.08 FEET; THENCE NORTH 89°59'02" *WEST, A
DISTANCE OF 7.41 FEET; THENCE NORTH 00°01'38" WEST, A DISTANCE OF 0.37 FEET; THENCE NORTH
89°59'02" WEST, A DISTANCE OF 10.42 FEET; THENCE SOUTH 00°01'38" EAST, A DISTANCE O %.86 FEET;
THENCE SOUTH 89°58'02" EAST, A DISTANCE OF 5.93 FEET; THENCE SOUTH 00°01'38" EAST, A DISTANCE
OF 7.88 FEET; THENCE NORTH 89°59'02" WEST, A DISTANCE OF 5.99 FEET; THENCE SOUTH 00°01'38"
EAST, A DISTANCE OF 9.04 FEET; THENCE NORTH 89°59'02" WEST, A DISTANCE OF 18.64 FEET; THENCE
NORTH 00°01'38" WEST, A DISTANCE OF 7.39 FEET; THENCE NORTH 83°59'02" WEST, A DISTANCE OF
6.02 FEET; THENCE NORTH 00°01'38" WEST, A DISTANCE OF 25.40 FEET; THENCE SOUTH 89°59'02"
EAST, A DISTANCE OF 7.20 FEET; THENCE NORTH 00°01'38" WEST, A DISTANCE OF 2.00 FEET; THENCE A
DISTANCE OF 10.96 FEET ALONG THE ARC OF A CIRCLE, CONVEX TO THE NORTHWEST HAVING A RADIUS
OF 7.35 FEET AND WHOSE CHORD 9.97 FEET BEARS NORTH 21°53'20" WEST; THENCE NORTH 44°57'58"
EAST, A DISTANCE OF 6.02 FEET; THENCE A DISTANCE OF 10.96 FEET ALONG THE ARC OF A CIRCLE,
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CONVEX TO THE NORTHWEST HAVING A RADIUS OF 7.35 FEET AND WHOSE CHORD 9.97 FEET BEARS
SOUTH 68°04'47" EAST; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 2.00 FEET; THENCE NORTH
00°01'38" WEST, A DISTANCE OF 7.16 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

COMMERCIAL 2:

THE FOLLOWING PARCEL OF LAND LYING ABOVE A HORIZONTAL PLANE AT ELEVATION +31.19 FEET
(CHICAGO CITY DATUM) AND LYING BELOW A HORIZONTAL PLANE AT ELEVATION +42.34 FEET
(CHICAGO CITY. DATUM) DESCRIBED AS FOLLOWS:

BEGINNING AT THe FONNT 0.29 FEET SOUTH AND 19.48 FEET EAST OF THE NORTHWEST CORNER OF A
TRACT; THENCE SOUTH £3°52'02" EAST, A DISTANCE OF 21.37 FEET; THENCE SOUTH 00°01'38" EAST, A
DISTANCE QF 4.00 FEET; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 11.90 FEET; THENCE SOUTH
00°01'38" EAST, A DISTANCE OF 27 .55 FEET; THENCE NORTH 89°59'02" WEST, A DISTANCE OF 7.92 FEET;
THENCE NORTH 00°01'38" WEST, A D!>TANCE OF 5.93 FEET; THENCE NORTH 89°55'02" WEST, A
DISTANCE OF 19.41 FEET; THENCE SOU 1} 00°01'38" EAST, A DISTANCE OF 9.09 FEET; THENCE NORTH
89°59'02" WEST, A DISTANCE OF 6.03 FEET; THFNCE SOUTH 00°01'38" EAST, A DISTANCE OF 0.15 FEET;
THENCE NORTH 89°59'02" WEST, A DISTANCE OF 12:74 FEET; THENCE NORTH 00°01'38" WEST, A
DISTANCE OF 15.93 FEET; THENCE SOUTH 89°59'0."EAST, A DISTANCE OF 7.20 FEET; THENCE NORTH
00°01'38" WEST, A DISTANCE OF 2.00 FEET; THENCE A ’'5TANCE OF 28.13 FEET ALONG THE ARC OF A
CIRCLE, CONVEX TO THE NORTHWEST HAVING A RADIUS Cr 7.25 FEET AND WHOSE CHORD 13.85 FEET
BEARS NORTH 44°59'52" EAST; THENCE SOUTH 89°59'02" EAST/ ADISTANCE OF 2.00 FEET; THENCE
NORTH 00°01'38" WEST, A DISTANCE OF 7.16 FEET TO THE POINT (:F BLGINNING, IN COOK COUNTY
ILLINOIS.

COMMERCIAL 3:

THE FOLLOWING PARCEL OF LAND LYING ABOVE A HORIZONTAL PLANE AT ELEVATION +%0.79 FEET
{CHICAGO CITY DATUM) AND LYING BELOW A HORIZONTAL PLANE AT ELEVATION +24.79 FEE T
{CHICAGO CITY DATUM) DESCRIBED AS FOLLOWS:

BEGINNING AT THE POINT 1.50 FEET SOUTH AND 1.50 WEST OF THE NORTHEAST CORNER OF A TRACT;
THENCE SCQUTH 00°00'00" WEST, A DISTANCE OF 16.00 FEET; THENCE NORTH 89°38'10" WEST, A

DISTANCE OF 18.00 FEET; THENCE NORTH 00°00'00" EAST, A DISTANCE OF 16.00 FEET; THENCE SOUTH
85°38'10" EAST, A DISTANCE OF 18.00 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.
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COMMERCIAL 4:

THE FOLLOWING PARCEL OF LAND LYING ABOVE A HORIZONTAL PLANE AT ELEVATION +16.79 FEET
(CHICAGO CITY DATUM) AND LYING BELOW A HORIZONTAL PLANE AT ELEVATION +24.79 FEET
(CHICAGO CITY DATUM) DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHWEST CORNER OF A TRACT; THENCE NORTH 00°00'00" EAST, A DISTANCE OF
20.00 FEET; THENCE SOUTH 89°59'02" EAST, A DISTANCE OF 44.86 FEET; THENCE NORTH 42°55'45"
EAST, A DISTAMCE OF 7.60 FEET; THENCE NORTH 00°01'38" WEST, A DISTANCE OF 46.31 FEET; THENCE
SOUTH 89°38' 10" EAST, A DISTANCE OF 11.87 FEET; THENCE SOUTH 00°05'20" EAST, A DISTANCE OF
72.25 FEET; THENCE NORTH 89°38'15" WEST, A DISTANCE OF 62.00 FEET TO THE POINT OF BEGINNING,
IN COOK COUNTY iLLinQ)s,

KNOWN AS: 2255 N. WEST=RN AVENUE, CHICAGO, ILLINOIS
PERMANENT INDEX NUMBERS:
14 -31-105- 001 - 0000

14 - 31 - 105 - 002 - 0000
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DEFINITIONS OF TERMS USED IN ARTICLE 4 EXHIBITS

“ORP” means Owner of the Condominium Property.
“OCP” means Owner of the Commercial Property.

“Labor Costs” means all base wages, over-time, social security and payroll taxes,
unemployment compensation and worker’s compensation contributions, union dues,
pension, welfare, insurance and other fringe benefits and related costs (such as the cost of
bonding employees) incurred by an Owner during a calendar year in connection with the
Mzintenance of the Facilities or other portions of the Total Property in question and
expensed. by said Owner in accordance with generally accepted accounting principles,
consistentiy-applied.

“Material Costs” means: (a) the costs incurred by an Owner during a calendar year of all
material, parts, Components, chemicals, water, lubricants, tools, testing and diagnostic
equipment, filters, refiigerants, uniforms, cleaners and other similar costs incurred by
said Owner in connectivn with the Maintenance of the Facilities or other portions of the
Total Property in questiorand expensed by said Owner in accordance with generally
accepted accounting principles;. consistently applied, plus (b) the costs incurred during a
calendar year by an Owner for Maintenance of Facilities or other portions of the Total
Property in questions performed-0x individuals or organizations in connection with the
Maintenance of the system involved zad expensed by such party in accordance with
generally accepted accounting principles. consistently applied, and not included under
definition of Labor Costs above.

“Utilities Costs” or “Utility Costs” means the total cost of electricity, water, sewer, fuel
or common telephone incurred as expenses by an Owner during a calendar year in
connection with the Facilities in question (excluding tility Costs separately metered and
or for private Residential Units except for water).

“Net Capitalized Cost” of a replacement means the excess of {a) the installed cost of a
replacement of Facilities incurred by an Owner and required \to be capitalized in
accordance with generally accepted accounting principles, consistently-applied, over (b)
the Net Salvage Value of the Capital Item Being Replaced . The installed cost of a
capital item is the sum of the cost of such item, general contractor’s fes, design fee,
development planning and administration and interest during construction, The Net
Capitalized Cost of replacement shall not include the cost of replacement of racilities in
connection with a fire or casualty described in Sections 9.4 or 9.5 of this Declaration,
which replacement is insured or required to be insured pursvant to Article 8 hereof,
except to the extent of the deductible thereof.

“Net Salvage Value of the Capital Item Being Replaced” means the amount received for
an item replaced less any expenses incurred in connection with the sale or preparation of
the item for sale, or, if not sold, but retained, the amount at which the material
recoverable is chargeable to materials and supplies or other appropriate account.

“RP” means the Condominium (Residential} Property.

“CP” means the Commercial Property.

ARG N 0 e b =4 < ek ST s bt T B
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LIST OF EXHIBITS TO ARTICLE 4

DEFINITION OF TERMS

EXHIBT 4.1

e { (=R N ¢ T = T T o ]

EXHIBIT 4.2

EXHIBIT 4.4

AR 1 0 2R LR A 2 SN TS 8 e s

DESCRIPTION
FACADE
EXTERIOR & INTERIOR LIGHTING
SNOW AND ICE REMOVAL
LANDSCAPING
DOMESTIC WATER SUPPLY SYSTEM
ROOF
SANITARY WASTE SYSTEM
ELECTRICAL SUPPLY SYSTEM
TELEPHONE SYSTEM
ELEVATOR
SIMEWALKS

NONE

BILLING, PAYMENT; OVERHEAD REIMBURSEMENT
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EXHIBIT 4.1(a)
FACADE

1. Maintenance. The ORP shall perform Maintenance of the exterior facade of the
Building (including the portions used or owned by the OCP) as and when necessary,
including the inspection, cleaning, painting and tuckpointing thereof. OCP will maintain
its own signs, canopies, banners, entry-door (and lighting in the sole control and use of
OCP).

2. Net Capitalized Cost of Replacement. The ORP shall bear 75% and the OCP shall bear
25% of the Net Capitalized Costs of replacement of the fagade.

3. Anzngl Variable Charge. In the event the ORP performs the services described in
Section 4.1(a) of this Agreement, the ORP shall be entitled to be reimbursed by the OCP for 25%
of the Actual Ap:al Charges for Labor Costs and Material Costs, including, without limitation,
costs of inspections. Notwithstanding the foregoing, ORP shall not be entitled to reimbursement
for Labor Costs or Material Costs for work performed adding improvements to the Building not
in existence as of the daie hereof.
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EXHIBIT 4.1(b)
EXTERIOR & INTERIOR LIGHTING

Maintenance: Description of Facilities. The ORP shall perform Maintenance of the
interior, common area, hallway, stair, emergency and exterior lighting fixtures, bulbs,
batteries, glass housings, covers and accessories, if any, and Facilities and related
equipment inside or on the exterior of the Building and related areas (“Lighting
Facilities”) as and when required or typical to light the Building.

Net Capitalized Cost of Replacements. The ORP shall bear 75% and the OCP shall bear
25% of the Net Capitalized Cost of replacements to the Exterior Lighting Facilities for
the groand floor only, excluding the Lighting Facilities serving exclusively the ORP.

Annual Vuriable Charges. The actual annual variable charge to the ORP for the services
described horsin shall be 75% of the sum of the costs and the actual annual variable
charge to the GCP for such services shall be 25% of such costs.
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EXHIBIT 4.1{c)
SNOW AND ICE REMOVAL

Maintenance. The ORP shall perform snow and ice removal for the sidewalks, public

parkways, paths, trash or garbage spaces, snow and ice-build-up in gutters & downspouts,
freezing drains and all other such cold and winter effects of the building as and when
necessary.

Annual Variable Charge. In the event the ORP performs the services described in

Paragraph | above, the actual annual charges to the OCP for such services by the ORP
will entitle the ORP to be reimbursed by the OCP for 25% of the Actual Annual Charges
forLavor Costs and Material Costs for those aspects affecting the ground floor.
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EXHIBIT 4.1(d)
LANDSCAPING

The ORP shall perform the Maintenance and replacement where and when necessary of
the Landscaping, parkway trees, stone gardens, weeding, leaf and debris removal,
planting and gardening, if any. The ORP shall bear 100% of such costs.
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EXHIBIT 4.1(¢)
DOMESTIC WATER SUPPLY SYSTEM

Operation. The ORP shall operate, maintain, repair and replace when necessary the
Facilities located within the Total Property required to supply the city water (“Building’s
Water Supply System”) to connection to the domestic water systems serving the CP and
the RP, The ORP shall operate, maintain, repair and replace when necessary, the
Facilities located within the Building required to distribute the RP and CP’s city water
requirements within the RP and CP.

Metering. The amount of water being utilized in connection with the RP and CP shall to
theex'ent that water meters have been installed, be measured and determined by water
meters tocated in the Building. 1t is not anticipated that the RP and the CP will each have
separats mieters and will pay for their individual usage pursuant to individual bills issued
by the Citv.of Chicago. However, to the extent that the CP or OCP provides for its own
sub-meter tnen-the OCP will pay only that part of the total water bill reasonably
attributable to OCY or CP per the OCP’s sub-meter as determined from time to time.

Charges. In the event séparate meters are not installed, the OCP shall pay to the ORP
of the water bill respecting tie Building’s Water Supply System.

Net Capitalized Cost of Replacements. The ORP and OCP each shall bear a share of the
Net Capitalized Cost of replaceracnts to the Building’s Water Supply System in the
following ratios: ORP - 75%

OCP - 25%

Annual Variable Charges. The actual annugl veriable charge to the ORP and OCP for the
services described in Paragraph 1 of this Exhibit 4:1(¢) shall be the sum of the following
costs incurred by the ORP in providing such setvices and shall be allocated on the basis
set forth below: ORP - 75%

OCP - 25%
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EXHIBIT 4.1(f)
ROOF, STORM DRAINS, AND PARAPETS

1. Maintenance. The ORP shall perform Maintenance when necessary of the roof of the
Building, the storm drains, and parapets, if any.

2. Net Capitalized Cost of Replacements. The ORP shall bear 75% and the OCP shall bear

25% of the net Capitalized Cost of replacements to the roof, storm drains, parapets and satellite
dish.

3. Annval Charge. The ORP shall pay the actual annual charges for the services described
in this Exkibit 4.1(f) and in Section 4.1(f) and shall be entitled to be reimbursed by the OCP for
25% of the ucmal annual charges for Labor Costs and Materials Costs, including, without
limitation, coste.ofinspections.
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EXHIBIT 4.1(g)
SANITARY WASTE SYSTEM (“SWS”)

Description of System. The ORP shall perform Maintenance of those Facilities making
up the sanitary waste system for the Building including all sewer lines leading to City of
Chicago sewers, all risers, sewers, settling basins, pumps and related equipment (the
“SWS™),

Net Capitalized Cost of Replacements. The Net Capitalized Cost of replacements of the
SWS shall be allocated among the Owners as follows:

ORP — 75%

OCP - 25%

Annual Vgriable Charges. The annual variable charges to the OCP for Maintenance of
the SWE shall be determined by multiplying the sum of the cost of the actual annual
charges for iaboi and materials times the applicable percentage for each Owner set forth
below:

ORP - 757

OCP - 25%
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EXHIBIT 4.1(h)
ELECTRICAL SUPPLY SYSTEM

Maintenance: Description of Facilities. The ORP shall perform Maintenance of the
Facilities, including meters, required to supply the electrical requirements of the Tota)
Property and in particular the existing Electric Room and the ComEd Vault located in the
lower level of the Building. ORP and OCP each shall maintain the Facilities, including
meters, required to operate the electrical distribution system located within such Owner’s
portion of the Total Property or in the common designated meter rooms per the original
design and construction of the Building,

Net Cipitalized Cost of Replacements. Except with respect to the Net Capitalized Cost
of replacements of electrical meters, which shall be paid by the Owner who owns such
meters, ot..if such meters are shared between or among Owners, by the Owners who
share such.insters on an equitable basis, each Owner shall bear a share of the Net
Capitalized Cost-of replacements of the Facilities furnishing the electrical requirements
of the Total Proper.y on the following basis:

ORP - 75%
OCP - 25%

Metering. To the extent practicable, the amount of electricity being utilized in
connection with each of the RF-and CP shall be measured and determined by separate
meters. Electricity utilized by the OCP-ar tenants of the CP and the RP and Units shall
be measured and determined by separate meters and all bills issued in connection
therewith shall be paid by such tenants, CCF or the RP and Unit Owners.
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EXHIBIT 4.1 (i)
TELEPHONE SYSTEM

Maintenance: Description of Facilities. The ORP shall perform Maintenance of the
Facilities required to supply the telephone distribution system and in particular the
existing Panel. ORP and OCP shall each maintain the Facilities required to operate the
lines and the telephone distribution system located within such Owner’s portion of the
total Property.

Net'Cepitalized Cost of Replacement. Except with respect to the Net Capitalized Cost of
replaccments of telephone lines and equipment which shall be paid by the Owner who
owns suci-lines and equipment, or if such lines and equipment are shared between or
among Gwiines, by the Owners who share such lines and equipment on an equitable, each
Owner shall bcara share of the Net Capitalized Cost of replacement of the Facilities
furnishing the ie'ephone distribution system of the total Property on the following

proportional basis:

ORP - 75%
OCP -25%
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EXHIBIT 4.1 (j)
ELEVATOR SYSTEM

The ORP shall perform the Maintenance and replacement where and when necessary of

the Elevator, all shafts, equipment and other equipment related thereto. The ORP shall
bear 100% of such costs.
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EXHIBIT 4.1(k)
SIDEWALKS

Maintenance: Description. The ORP shall perform Maintenance, repair and replacement
as and when necessary of the sidewalks, paths, public parkways, on, over, and adjacent to
the Building.

Net Capitalized Cost of Replacements. The OCP shall bear 25% and the ORP shall bear

75% of the Net Capitalized Cost of replacement of the sidewalks.

Annual Variable Charge. The OCP shall reimburse the ORP for 25% of the cost of the

Maintenance, repair and replacement of the sidewalks identified in Paragraph 2 above.
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EXHIBIT 4.4
BILLING; PAYMENT; OVERHEAD REIMBURSEMENT

Charges. Each quarter, each Owner shall submit to the other Owner a statement to the
other Owner for the aggregate charges incurred in the previous quarter and due to the
Owner submitting such statement pursuant to Sections 4.1 or 4.2 of this Agreement.

Net Capitalized Cost of Replacements. Whenever any Owner (“Replacing Party”)
replaces Facilities (except where such replacement is in connection with a fire or other
casualty described in Section 9.4 or 9.5 of the Agreement and such replacement is insured
or required to be insured pursuant to Article VIII of the Agreement) and another Owner
(“Cowributing Party”) is required by this Agreement to bear part or all of the cost of
such réplacement, Replacing Party first shall submit a budget for such costs to be
approvedar advance by all parties and then, upon completion, shall submit a statement
(with back-ur-and proof of payment and final waiver of all liens) to Contributing Party
showing eacir Contributing Party’s share of such cost thereof within thirty (30) days but
not more than (20 days after the installation or completion of such replacement or
improvements, as such date is determined by the Replacing Party and requesting
reimbursement in onc.oi e following ways:

a. by payment in full within sixty (60) days after date of such statement, or

b. by payment of the Contiibuting Party’s pro rata cost of such replacement on the
same basis as the Replacing Party is paying for such replacement beginning with
the first day of the first full inopth sixty (60) days after the date of such statement,
or

C. upon such other terms as the Owners may agree.

Variable Charges. Each Owner shall make quarie:ly payments in arrears on the first day
of each calendar quarter (January, April, July ‘and- October) on account of aggregate
annual variable charges for each calendar year (the"Annual Variable Charge”) for
services rendered to such Owner (herein the “Benefited Owner”) under Article IV by
another Owner (herein the “Operating Owner™) during such calendar year (each such
monthly payment hereinafter referred to as “Progress Paymer:”), as follows:

The Operating Owner may, prior to the commencement of eacti calendar year or from
time to time during the calendar year in which it provides services.~deliver to the
Benefitted Owner a written notice or notices (“Projection Notice”) seitiag forth (1) the
Operating Owner’s reasonable estimates, forecasts or projections (collectively, the
“Projections”) of aggregate variable charges for its services for such calendar year, and
(2) the amount of the Benefited Owner’s Progress Payment. The amount of each
Progress Payment need not be equal but may reflect reasonably anticipated variable
charges for a particular month. For example, variable charges under Exhibit 4.1(c) for
winter months may be higher than variable charges for summer months, and the amount
of each Progress Payment required for winter months may therefore be higher than for
winter months.

Until such time as the Operating Owner furnishes a Projection Notice for a calendar vyear,
Benefitted Owner shall pay to Operating Owner a quarterly Progress Payment equal to
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the greater of the latest quarterly Progress Payment or one-quarter (1/4) of the previous
calendar year’s aggregate variable charges. On or before the first day of the next
calendar quarter following the Operating Owner’s service of a Projection Notice, and on
or before the first day of each quarter thereafter, the Benefitted Owner shall pay to the
Operating Owner the Progress Payment shown in the Projection Notice for such month.
Within fifteen (15) days following Operating Owner’s service of a Projection Notice to
bring payments on account of Projections current, Benefitted Owner shall also pay
Operating Owner a lump sum equal to the Projections less (1) any previous Progress
Payments made for such calendar year and (2) monthly Progress Payments due for the
remainder of such calendar year not yet due and payable.

Wittar ninety (90) days following the end of cach calendar year and from time to time
after <ne-Operating Owner shall have determined the actual amounts of any or all
components of the Annual Variable Charges for such calendar vear, the Operating Owner
shall deliver i the Benefitted Owner a detailed, written statement (the “Statement”) of
such aggregate’ Aunual Variable Charges for such calendar year containing copies of all
relevant work cheets and supporting data from which the amount of such Annual
Variable Charges were dasived. If the actual Variable Charges owed for such calendar
year exceed the total of the Progress Payments paid by the Benefitted Owner for such
calendar year, then the Benefitted Owner shall, within thirty (30) days after receipt of the
Statement pay to the Operating Owner an amount equal to the excess of the Annual
Variable Charges over the Progiess-Payments paid by the Benefitted Owner for such
calendar year. If the Progress Paymer:s paid by the Benefitted Owner for such calendar
year exceed the aggregate Annual Variabic, Charges owned for such calendar year, then
the Operating Owner shall, within thirty (30 days after receipt of the Statement pay such
excess to the Benefitted Owner or shall, upon/th< prior written consent of the Benefitted
Owner, credit such excess to aggregate Annual Variahle Charges payable after the date of
the Statement until such excess has been exhausted.

No interest shall be payable on any Payments paid by the RBenefitted Owner. Interest may
be payable on excess funds not refunded by an Owner as and“vhen required as provided
in clause (c) above. Interest shall accrue on such overdue amourt trom the due date until
paid at the rate set forth in Section 10.4 of the Agreement.

Submission and Payment of Statements. Except as otherwise provided herein, each
statement hereunder: (a) shall be submitted on the first day of the following quarter
involved, (b) contain copies of invoices, and other documents in support of the statement
rendered and (c) shall be paid within thirty (30) days after receipt (herein called “Due
Date”).

Operation. During any period in which the OCP or ORP pursuant to Section 4.5, has
taken possession of and is operating the Facilities described therein, the entire cost
incurred by the Owner possessing the Facilities in connection with the operation of, and
repair or replacement of, such Facilities, (less the amounts payable by said Owner for
such service under the Agreement), shall be payable by the other Owner on demand.

S et
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Inspection of Books, OCP and ORP and their authorized representatives shall have the
right at all reasonable times to review and examine the books and records of the other
party pertaining to services and the amount and allocation of charges for services under
Article 4 hereof and to inspect and examine the Facilities located in such other party’s
portion of the Total Property. Each Owner shall maintain detailed books and records
which shall include time records of all employees of such Owner. So long as the RP is
submitted to the Act, such review or examination may only be performed by the
Association on behalf of the Unit Owners and not by an individual Unit Owner or Unit
Owners. OCP and ORP shall treat such books and records as confidential and shall not
divulge the contents thereof to third parties except where required in the event of
litigation or arbitration or otherwise pursuant to an order of a court of competent
jurisdiction. The costs of such review or examination shall be borne by the Owner
requesing such review, unless such review discloses that charges for services by an
Owner with respect to any annual period exceeded the proper charges by more than five
percent (%), in which event the Owner overcharging for services shall bear such cost.

Reading and Yesting of Meters. A representative of the OCP and ORP shall be entitled to
be present at th¢ reading of any meter used in connection with the services described
herein. Any Owier may from time to time request or cause any meter to be tested. The
expenses of such tesiing will be included in the charge for the service involved. Meters
shall be read during normalbusiness hours. Wherever a charge is adjusted as a result of
such tests or meters owned and maintained by Com Ed, the Peoples Gas Company or the
City of Chicago, an equitablc 2yiustment in the billing by one Owner to the other Owner
will be made. Whenever a tesi-ofa meter not owned and maintained by Com Ed, the
Peoples Gas Company or the City of Chicago establishes that such meter has an average
error of four percent (4%) or less, no aajustments in one Owner’s billing to the other
Owner will be made. Whenever a test 0f such meter establishes that it has an average
error in excess of four percent (4%), the lulling will be adjusted by the amount of the
actual error of the meter in question: if the period-of time during which the meter was in
error can be shown, the adjustment will be‘made for such period; otherwise, the
adjustment will be made for the period ending with the date of the test and commencing
with the later of the following: (a) the date the meter was installed, (b) the date the meter
was last tested, or (c) the date three months prior to the daieof the test.

Bidding. [f any Owner is required to pay any other Owner more than 50% of the cost of
Maintenance of any Facility or the Annual Variable Charge or Net Capitalized Cost of
Replacement of such Facility or of any portion of the Building, ¢nd if the cost to be
charged to such Contributing Owner or Benefitting Party exceeds $25,009, the Creditor
Owner shall notify the Contributing Party or Benefitting Party in writing and at the
written request of the Contributing Owner or Benefitted Party, shall furnish a copy of the
plans and specifications for the proposed work. The Contributing Owner or Benefitted
Party shall have the right, but not the obligation, by delivering written notice to the
Creditor Owner within ten (10) business days after delivery of such notice, to obtain a
written proposal from a qualified company of good reputation and sound financial ability
to perform such work in accordance with such plans and specification and on terms and
conditions reasonably acceptable to the Creditor Owner. [If such proposal shall meet the
foregoing criteria and provide for a cost or fee more than 10% less than the cost or fee
obtained by the Creditor Owner for such work, the Creditor Owner may either (a) accept
such proposal or (b) reject such proposal and accept a different proposal, provided,
however, that if the Creditor Owner rejects such proposal and accepts a different
proposal, the Creditor Owner may only charge to the Contributing Owner or Benefitted
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Party an amount equal to the amount the Contributing Owner or Benefitted Party would
have been required to pay had the Creditor Owner accepted the proposal of the
Contributing Owner or Benefitted Party.

Reallocation of Costs. If any Owner (hereinafter in this Exhibit 4.4, the “Protesting
Owner”) in good faith believes that the cost of any service or item of Maintenance under
Article IV hereof is not reasonably allocated between the OCP and the ORP whether as a
result of (a) obsolescence of any Facilities and their replacement by more technologically
advanced Facilities, (b) replacement of labor by Facilities, (c) any permanent substantial
decrease or increase in use of Facilities by any Owner, (d) substantial alteration of the
Building as a result of rebuilding following casualty or condemnation or (¢) any other
simitan circumstance or set of circumstances substantially changing the assumptions
formiry the basis of the cost allocations set forth herein, or otherwise, then the Protesting
Owner, betagen April 1 and June 1 of any calendar year, may give to the other Owners
written notice of objection to any such allocation. Such notice shall specity the cost
allocation to which the Protesting Owner objects, the reason or reasons why the
Protesting Owner /relieves that such cost if not reasonably allocated and the Protesting
Owner’s proposed revision. If within ninety (90) days after receipt of such notice, the
Owners affected by sucii prenosed reallocation shall not have agreed upon the allocation
or reallocation of any suck cost or costs, and the Protesting Owner has not withdrawn its
objection to the allocation, thenat the request of any such Owner, the Protesting Owner’s
objection shall be referred to (i;-fo< Architect, if such objection relates to any matter in
which the Architect is expert, or (ii) other generally recognized experts, if such objection
releases to other matters. If the Archiiect or other expert finds that the Protesting Owner
has clearly and convincingly proved that such costs are not reasonably allocated, then the
Architect or expert shall advise what would ke the most reasonable allocation of such
cost and shall set forth such finding in writinig. 'The Architect or expert shall advise
whether, and if so, to what extent, the new cosi=sharing allocation shall be retroactive;
provided, however, that said new cost-sharing allocat.on shall not be made retroactive to
a date prior to the first day of January of the calendar yea: ir which the Protesting Owner
shall have been written notice of objection to the prior allocation. If the parties agree to
such new cost-sharing allocation and agree that such new allcation is to be made
retroactive under the provisions of the immediately preceding senterce; then appropriate
reimbursement shall be made between the affected Owners to give relonactive eftect to
such finding of the Architect or expert with respect to retroactivity; previded, however,
that such reimbursement may be made, at the option of the paying Owmes; in equal
monthly installments, over a period of time equal to the length of time for which the new
allocation is made retroactive, with interest on the unpaid balance thercof payable
monthly and accruing at the rate set forth in Section 10.4 hereof. In determining whether
allocation of a cost is reasonable or whether the cost should be the subject of an
allocation formula, certain expenses which are minor or relatively minor, except on a
cumulative basis, shall be disregarded, it being understood that certain expenses which
would otherwise be borne by the Owner benefitting from a service of Facility should, for
the purpose of administrative simplicity and avoidance of additional metering, labor,
accounting or attorney’s fees and costs, be absorbed by the other Owner without
reimbursement so long as an unfair result is not caused to such other Owner. If, pursuant
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to this Exhibit 4.4, the Owners agree that allocation of any cost shall be revised, then the
Owners shall execute, acknowledge and deliver to each other an instrument, in recordable
form, modifying this Agreement to conform to any such revision.
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