INOQEEICIAL COPY

= A

Rebert A. Sternberg, Esq. /r

|

L

Oc#:
Eugene"62529549011

Kovitz Shifrin Nesbit 00k Cogng core g Zgif$5+0
=]
Déﬂe 101[31/2 er of Deeds L $TU.OO
750 W. Lake Cook Road, #350 Py
“lofg

Buffale Grove, IL 60089

SUBORDINATION, NONDISTURBANCE
AND ATTORNMENT AGREEMENT

This Sukiordination, Nondisturbance and Attornment Agreement (“SNDA") is
made and entered into as of the 5 7= day of Ccnbes 2012, by and between
DOLLAR TREE STORES, INC., a Virginia corporation ("Tenant”), whose address is 500
Volvo Parkway, Chesapeake, Virginia 23320, and, S87, LLC, ap \;Q«UMPLS limited
liability company, its successurs and assigns, (“Landlord”), whose address is c/o First
Western Properties, Inc., 1205Wast Adams Street, Suite 101, Chicago, lllinois 60607,
and, BANCO POPULAR NCRTH AMERICA, a Mol company, iis

. successors and assigns, (‘Lender”); whose address is 9600"West Bryn Mawr Avenue,
U Rosemont, lllinois 60018.

RECITALS
A. The Tenant is the present tenant upder a lease dated April 1, 2005, with
e S87, LLC, as Landlord, as suctessor-in-interest to First Western
?b* Properties, Inc., covering certain property and improvements known as

Dollar Tree Store #3128 (the “Premises”), ta include Commencement
Certificate dated July 25, 2005, (said documents, including amendments,
being sometimes hereinafter referred to as the “Lease”).

B. Landlord has requested a loan from Lender (the “Loan’) t¢: be secured by

1 a first priority mortgage and security agreement (the *Mortgzye”) covering

RN the Property and assignment of rents and leases (the “Assigrinent”). The

o Mortgage and Assignment, as the same may hereafter be amended (the

Yﬁi consent of Tenant to which shall not be required) are referred to herein as

o the “Security Instruments.” As one of the conditions to making the Loan to
- Landlord, Lender is requiring Tenant to execute this Agreement.

5 g C. The Landlord has requested that the Tenant subordinate the Lease and its

T g interest in the Lease and its interest in the Premises in all respects to the

§D = Security Instruments.

Eg 0l D.  The Tenant has requested that Lender agree not to disturb the Tenant's

SIv, possession of the Premises.

DB ==
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E. Lender is relying upon the agreements contained in this instrument,
without which it would not disburse or close the Loan.

NOW, THEREFORE, in consideration of the sum of $1.00 and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, it
is hereby agreed as follows:

1. Subordination: Except as otherwise provided in this Agreement, the
Lease is herehy subjected and subordinated to and shall remain in all respects and for
all purposes /Subject, subordinate and junior to the Mortgage and all renewals
modifications ard 2xtensions thereof.

2. Purchasz Options. The Tenant’s options or rights contained in said Lease
to acquire title to the Fremises, if any, including any rights of first refusal, are hereby
made subject and subordinate to the rights of the Lender under the Mortgage and any
acquisition of title to the Property.

3. Tenant Not to be Disiirbed: So long as Tenant is not in default (beyond
any period under the Lease given to criant to cure such default) in the payment of rent
to be paid under the Lease or in the peiformance of any of the terms, covenants or
conditions of the Lease on Tenant's part w0 performed, Tenant's possession of the
Premises under all of the terms, covenants and conditions of the Lease and any
extensions or renewals thereof which may be efrectad in accordance with any renewal
rights therefore in the Lease, shall not be diminishied.or interfered with by Lender, and
Tenant's occupancy of the Premises under all of the ter'ns, covenants and conditions of
the Lease shall not be disturbed by Lender during the term of the Lease or any such
extensions or renewals thereof.

4, Tenant Not to be: Joined in Foreclosure unless Required by Law: So long
as Tenant is not in default beyond any period under the Lease giveti to Tenant to cure
such default in the payment of rent to be paid under the Lease or in the pziformance of
any of the terms, covenants or conditions of the Lease on Tenant's-part to be
performed, Lender will not name or join Tenant in any action or proceeding foreclosing
the Mortgage unless such naming or joinder is necessary to foreclose the Mortgage and
then only for such purpose and not for the purpose of terminating the Lease.

5. Tenant to Attorn to Lender: Lender Not Bound by Certain Acts:

a. If the interests of Landlord shall be transferred to and owned by Lender or any
person lawfully claiming under, to or through Lender by reason of
foreclosure or other proceedings brought by it in lieu of or pursuant to a
foreclosure, or by any other manner and subject to the provisions of
paragraph (b) below, Tenant and Lender shall be bound under all of the
terms, covenants and conditions of the Lease for the balance of the term
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thereof remaining and any extensions or renewals thereof which may be
effected in accordance with any option therefor in the Lease, with the same
force and effect as if Lender were the landlord. The foregoing shall be self-
operative immediately upon Lender succeeding to the interest of the Landlord
under the Lease without the execution of any further instruments on the part
of any of the parties hereto; provided, however, that Tenant shall be under no
obligation to pay rent to Lender until Tenant receives written notice from
Lender that it has elected to receive such rents. Landlord agrees to indemnify
and hold Tenant harmiess from and against all claims, expenses, costs,
including reasonable attorneys’ fees, losses and liabilities arising out of, or
resulting from, Tenant's payment of rent to Lender. The respective rights and
obligations of Tenant and Landlord upon such attornment, to the extent of the
then rzmaining balance of the term of the Lease and any such extensions and
renewals. shall be and are the same as now set forth therein, it being the
intention of e parties hereto for this purpose to incorporate the Lease in this
Agreement Gy reference with the same force and effect as if set forth at length
herein.

. If Lender or any perscn-iawfully claiming under, to or through Lender should

succeed to the interest ut'Landlord under the Lease, Lender shall not be (i),
liable for any act or omissiorof any prior landlord (including the Landlord), (ii)
subject to any offsets or defenses which Tenant might have against any prior
landlord except for credits and overnayments of common area maintenance
charges, taxes and insurance, whick 2e prorated and paid monthly, and are
reconciled at the end of the calendaiyear, or as otherwise expressly
permitted by the Lease, it being understood.-that Lender hereby agrees that to
the extent that Tenant is due a credit for comrnon area maintenance charges,
taxes and insurance accrued prior to Lender's 2cquisition of the Shopping
Center, Lender will be responsible for such credir,{iii) bound by any fixed
monthly rent which Tenant might have paid for more'1nan the current monthly
installment, (iv) bound by any material amendment or modification of the
economic terms of the Lease made without its consent, v hich consent shalll
not be unreasonably withheld and which shall be deemea given if Lender
does not approve or reject the request for modification within thiriy (30) days
of receipt thereof, (v) liable for the return of any security deposit except to the
extent actually received by Lender from Landlord. Notwithstanding anything
to the contrary contained herein, Lender shall be liable for any repair,
restoration, rebuilding or maintenance obligations of Landlord under the
Lease that are ongoing at the time Lender succeeds to the interest of
Landlord under the Lease so long as Lender has been provided notice of the
event or occurrence giving rise to Landlord’s obligation to repair, restore or
rebuild the Premises, pursuant to Section 6 hereof.

Notice of Default: Tenant hereby agrees to give Lender simulianeous
notice of any default by the Landlord under the Lease or any occurrence
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that would give rise to Tenant's right to exercise any remedies under the
Lease, including the right to offset, reduce or abate rent or terminate the
Lease and Lender shall have the same opportunity (but shall not be
required} to cure provided to Landlord in the Lease.

7. Assighment of Lease: Landlord has by a separate Assignment of Rents
and Leases (“Assignment”) assigned its interest in the rent and payments due under the
Lease to Lender as security for repayment of the Loan. Provided Tenant is furnished a
fully executed copy of this SNDA, the Lender may, at its option under the Assignment,
require that-all rents and other payments due under the Lease be paid directly to it.
Upon wriitein_notification to that effect by the Lender to Tenant, the Landlord hereby
authorizes ang tirects Tenant and the Tenant agrees to pay the rent and any payments
due under the tzrins of the Lease to Lender. The Assignment does not diminish any
obligations of the ‘Lundiord under the Lease nor impose any such obligations on the
Lender. Landlord further covenants that the Tenant may rely upon the written
representation of Lender that it is entitled to receive such rents and the payment of rent
to the Lender shall be Linding upon the Landlord, the Lender and those claiming
through or under them.

8. Successors and Assigns This Agreement and each and every covenant,
agreement and other provision hereof:iall be binding upon the parties hereto and their
successors and assigns and shall inure to the benefit of the Lender and its successors
and assigns. As used herein, the words “successors and assigns” shall include the
heirs, administrators and representatives of znv natural person who is a party to this
Agreement.

Q. Choice of Law: This Agreement is made ard executed under and in all
respects to be governed and construed by the laws of the State in which the Property is
situated.

10. Captions and Headings: The captions and heacings of the various
sections of this Agreement are for convenience only and are not t> bz construed as
continuing or limiting in any way the scope or intent of the provisions heresi.. Whenever
the context requires or permits, the singular shall include the plural, the plural shall
include the singular and the masculine, feminine and neutral shali (22 freely
interchangeable.

11.  Fully Executed Document: The parties hereto agree that Tenant will have
no obligations under this agreement unless and until Tenant is provided with a fully
executed copy of the agreement.

12.  Notices: Any nctice required or permitted to be given hereunder must be
given by or on behalf of either party to the other in writing to the address stated in this
SNDA and shall be deemed given and effective: (a) upon signed receipt if personally
delivered; or (b) upon signed receipt of a notice (or refusal to sign or accept such notice)
sent by certified or registered mail, return receipt requested and postage prepaid; or (c)

2
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upon signed receipt of a notice (or refusal to sign or accept such notice) sent by a
nationally recognized overnight courier that provides verification of receipt. Landlord
shall not mail or deliver any notice or consent to the Premises that is required to be
given by or on behalf of Landlord; furthermore, in the event Landlord does mail or
deliver such notice or consent to the Premises, proper notice shall not be deemed o
have occurred. In addition, any notice to or from Landlord (as the case may be) as
required by this Lease shall be sent to or from Landlord (as the case may be) as
identified in this SNDA hereof, which shall be one (1) person or one (1) business entity,
and which in any event shall be one (1) taxpayer identification number.

(a)

(b)

Change of Address. Either party's address as shown in this SNDA
may be changed from time to time by such party giving written
notice to the other party of the new address.

3arvice of Process. Notwithstanding anything to the contrary in the
Lease or applicable law, (a) service of process (“Service”) related to
any achoa or proceeding under this Lease or related to the
Premises gliai! not constitute valid Service upon Tenant if made by
serving Teriart-at the Premises, and (b) Service upon Tenant shall
only be valia”i7 such Service is served upon Tenant through
Tenant's Registerci-Agent for such Service in the state in which the

property is located.

For purposes of notice, the addresses of the partizs shall be as follows:

Each notice to Lender shall be addressrd-as follows:

BANCO POPULAR NORTH AMERICA:
9600 West Bryn Mawr Avenue
Rosemont, lllinois 60018

Each notice to Landiord shall be addressed as follows:

S87, LLC

c/o First Western Properties, Inc.
1205 West Adams Street

Suite 101

Chicago, lllincis 60607

Each notice to Tenant shall be addressed as follows:

DOLLAR TREE STORES, INC.

500 Volvo Parkway

Chesapeake, Virginia 23320

Attention: Lease Administration Dept #3128
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13.  Tenant shall look solely to the Lender's interest in the Property for
recovery of any judgments or damages from Lender, its successors and assigns, and
neither Lender nor its successors or assigns shall have any personal liability, directly or
indirectly, under or in connection with the Lease or this SNDA or any amendment or
amendments made at any time or times, heretofore or hereafter and Tenant hereby
forever and irrevocably waives and releases any and all such personal liability. The
limitation of liability provided in this paragraph is in addition to and not in limitation of
any limitation on liability applicable to Lender its successors and assigns provided by
law or by any other contract, agreement or instrument.

IN WITNESS WHERECF, the parties hereto have each caused this Agreement
to be executed as of the date first above written.

TENANT:
DOIL.LAR TREE STORES, INC.

QL@U Y AL

Beborah E. Miller, Vice President
Assistant General Counsel/Real Estate
Date: /O -5 v

FEIN#: 54-1387365

STATE OF VIRGINIA, AT LARGE
CITY OF CHESAPEAKE, to-wit:

he foregoing document was acknowledged before rmw this § day of
/ ,aﬁ* , 2012, by Deborah E. Miller, Vice President and Assistant General
CounsellReaI Estate of DOLLAR TREE STO jES INC., a Virginia corporation.

@uzzz\/

(\Wary Pub‘f cV / /
y commission expires: 1 fS [l

/wﬁ& ¢ cwrméfr/fmf a e Iﬂﬂ P’LI/
publie as T Luf 4. fix

(Notarial Seal}

TRACEY JEANINE FOX
Notary Public
Commonwealth of Virginia
7134807
My Commission Expires Jan 31, 2015
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LANDLORD:
S87,LLC

By:
Name: {_~ |
Title:

Date:

FEIN#:

{n, .
STATE ORJ A nors

CITY/COUNTY OF (‘ol— , to-wit:
- L D
The foregoing—document was acknowledged before me this day of
orob  20020by Sk Tseckdni3
as 2w hia ) . " for
S87 e ., a o {4 LI%AL}B (o,

Officia; Sest
pary Jane Tallon
Notary Public Stawe of linos
Wy Commission Exprres 04/14:2013
P S

%“5% /Qf/;;_'_/aww
Notary Pulic | ’
My commission expires: _’J‘J’// q]o0) 3

(Notariai Seal)
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LENDER:
BANCO POPULAR NORTH AMERICA

/—

By: _ " /&
Name: fn_ 0
Title: " 7/
Date:
FEIN#:
STATE OF M e %, ,
CITY/COUNTY OF . { pol— , to-wit:
) YA
The foregoing—dociment was acknowledged before me this 7 day of
Ocvbor, 20200y _Mochn Flanbhes
for

- |
by lp Lo WAool T 2 _loud Yok G

Aificiar S2al

Mgy darE raﬁlon_“

iy B HEE of tiifﬂqgs
not v @ e F DEEE naita 2013

My Commgs i

e

/%uu,f Jore bl

Notary Pulflic? .
My commission expirés: . O L/// 4) 9013

(Notarial Seal)
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EXHIBIT A

LEGAL DESCRIPTION

PARCEL 1:

LOTS 10 THROUGH 20 IN BLOCK 4 IN FRED B. DOWNEY‘S STCNY ISLAND BOULEVARD
SURDLIVLSION OF LOTS 3 P70 &, INCLUSIVE, IN BARTITION OF THE WEST 1/2 OF THE
HORTHWEST 1/4 OF S8CYION 1, TONNSHIP 17 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS

BARCEL 2:

THAT PART OF Fi8" 87TH PLACR LYING NORTH OF AND ADJOINING THE NOATH LINE OF IOT
20 LYING RAST OF A¥D ANIOINING THE WEST LINE OF SATD LOT 20 PFRODUCED NORIH 33
FEET AND LYING WES7 ©F AND ADJOINING THE EABT LINE OF SAID LOT 20 PRONUCED NORTH
13 FRET IN SLOCK 4 1IN/ FPRED E. DOWNEY'S SUBDIVISION OF LOTS 3 TO &, BOTH
INCLUSTVE, IN PARTITLON PY CWNERS OF THE WEET 1/2 OF THE WORTHWESTY 1/4 OF SECTTON
1, TOWNSHIP 37 NORTH, RANTS 14 BAST OF THE THIRD PRIN{IPAL MERIDIAN, AND LYING
SOUTH OF AND ALJOINING THE SO7TH LINB OF LOT 2 TR PARTITION BY OWNERS CPF THE WEST
1/2 OF THE WORTHWEST 1/4 OF JBUTLON 1, TOWNSHI? 37 NORTH, RANGE 14 BAST OF THR
THIRD PRINCIPAL MERTDIAN, IN CCOK COUNTY, ILLINGIS

PARCEL 3:
THE WEST 248.52 FEET (EXCEPT THE NORTH 8 FRFT OF THE BAST 123.52 FEET THEREQF
TAKEN FOR ALLEY), OF LOT 2 IN ZEARING GRAHIM SND (HANDLER'S PARTITION OF THE WRST

1/2 OF THE NORTHWRBT 1/4 OF SECTION 1, TOWNEIIT =7 NORTH, RANGE 14 ERET OF THRE
THIRD PRINCIDAL MERIDIAN, ALL IN COOK COUNTY, LLTIROIA
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