UNOFFICIAL COPY

llinois Anti-Predatory
Lending Database

Program IR IMAL

Certificate of Exemption

Doc#: 1234939036 Fee: $146.00
Karen A. Yarbrough RHSP Fee:§10.00

Cook County Recorder of Deeds
Date: 12/14/2012 01:20 PM Pg: 1 of 66

Report Mortgage Frzod
800-532-8785

The property identified as;  © /_PIN: 17-10-219-019-0000

Address:

Street: 455 North Park Drive

Street line 2:

City: Chicago State: IL ZIP Code: 60611

Lender Bank of America

Borrower: New Water Park LLC

Loan / Mortgage Amount: $210,000,000.00

This property is located within the program area and is exempt from the requirements of 765 ILGS 77/70 et seq. because
it is commercial property.

Certificate number: FA29298A-ECE1-4B96-9DCC-4ABD30DF1F44 Execution date: 12/05/2012

Fo SYqy Hob for




1234930036 Page: 2 of 55

UNOFFICIAL COPY

This Document Prepared By
and After Recording Return to:

GoodSmith Gregg & Unruh LLP
150 S. Wacker Drive, Suite 3150
Chicago, Illinois 60606
Attention: Linda S, Schurman

Address of Properiy.

455 North Park Drive

Chicago, IHinois

PIN Numbers: |

17-10-219-019-0000 Vol. 501
17-10-219-020-0000 Vol. 501
17-10-219-018-0000 Vol. 501
17-10-219-021-0000 Vol. 501

NCs- 444080 1871 2@

CONSTRUCTION MORTGAGE,
ASSIGNMENT OF RENTS AND LEASES, SECURITY AGREEMENT AND FIXTURE FILING

This document serves as a Fixture Filing under the llinois Uniform Contricicial Code,
Chapter 810 ILCS 5/9-502(b), ¢t. seq. Mortgagor’s Organizational Identification Number is 4 /76082,

THIS CONSTRUCTION MORTGAGE, ASSIGNMENT OF RENTS AND ]_’EASES,
SECURITY AGREEMENT, AND FIXTURE FILING (this “Mortgage™) is made this | _72 day of
December, 2012, by New Water Park LLC, a Delaware limited liability company (“Mortgagor”), in favor
of BANK OF AMERICA, N.A., a national banking association as Administrative Agent for the Lenders
under the Loan Agreement described below (together with its successors and assigns, “Mortgagee™), for
the benefit of the Lenders and any Swap Counterparty (as such terms are hereinafter defined).

1

PACLIENTWBANK OF AMERICAWNew Water Park\Construction Mortgage (12-8-12).doc




Rk

1234939036 Page: 3 of 55

UNOFFICIAL COPY

ARTICLE 1

Definitions; Granting Clauses; Secured Indebtedness

Section 1.1.

(a) Definitions. In addition to other terms defined herein, each of the following terms shall

have the meaning assigned to it, such definitions to be applicable equally to the singular and the plural
forms of such terms and to all genders:

“Adrunistrative Agent”: shall have the meaning set forth in the Loan Agreement.

“Declargrion™: means that certain Reciprocal Easement and Operating Agreement to be executed
by Mortgagor andi{olel Buyer and recorded in the Cook County, Illinois real estate records pursuant to
Section 2.17.1(d) of the Lean Agreement.

“Lenders™ shall have the meaning set forth in the Loan Agreement.

“Loan™ shall mean theloan-in the principal amount of Two Hundred Ten Million Dollars
($210,000,000) to be made by Lenders to Mortgagor pursuant to the Loan Agreement and evidenced by
the Notes.

“Loan_Agreement™ That certain Coustristion Loan Agreement dated of even date herewith
among Mortgagor, Mortgagee and the Lenders paity thereto from time to time, as it may be from time to
time amended, restated, modified, extended or supplemented.

“Loan Documents™: shall have the meaning set forth-ir the Loan Agreement.

bk

“Mortgagee™ shall mean Bank of America, N.A., a national banking association, in its capacity
as Administrative Agent for the Lenders, and its successors and assigns m-such capacity.

“Mortgagor™: New Water Park LLC, a Delaware limited liability cd1 npany, whose address is ¢/o
DRW Holdings, Inc., 540 West Madison Street, Chicago, Illinois 60661 -2535, and its permitted
successors and assigns.

“Notes™ shall mean those certain Promissory Notes dated of even date hefewith made by
Mortgagor and payable to the order of the Lenders in the aggregate principal face amount of
$210,000,000, as they may be amended, restated, modified, replaced, extended or supplemented from
lime to time, including, without limitation, any promissory notes issued by Mortgagor in replacement
thereof as a result of the transfer of any Note or portion thereof by any Lender pursuant to the terms of
the Loan Agreement.

“Plat™ means the plat of subdivision to be recorded in the Cook County, Illinois real estate
records pursuant to Section 2.17.1(c) of the Loan Agreement.

“Swap Confract”: shall mean any agreement, whether or not in writing, relating to any Swap
Transaction, including, unless the context otherwise clearly requires, any form of master agreement
published by the International Swaps and Derivatives Association, Inc., or any other master agreement,
entered into prior to the date hereof or any time after the date hereof, between Swap Counterparty and
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Mortgagor (or its Affiliate), together with any related schedule and confirmation, as amended,
supplemented, superseded or replaced from time to time.

“Swap_Counterparty™ shall mean any Lender or an Affiliate of Lender, in its capacity as
counterparty under any Swap Contract.

“Swap Transaction™ shall mean any transaction that is a rate swap, basis swap, forward rate
transaction, commodity swap, commodity option, equity or equity index swap or option, bond option,
note or bill option, interest rate option, forward foreign exchange transaction, cap transaction, collar
transaction, floor transaction, currency swap transaction, Cross-currency rate swap transaction, swap
option, currency option, credit swap or default transaction, T-lock, or any other similar transaction
(including 24y option to enter into the foregoing) or any combination of the foregoing, entered into prior
to the date herlof or anytime after the date hereof between Swap Counterparty and Mortgagor (or its
Affiliate) so Icng as a writing, such as a Swap Contract, evidences the parttes’ intent that such
obligations shall ¥ eccured by this Mortgage in connection with the Loan.

(b) Any term used or defined in the llinois Uniform Commercial Code, as in
effect from time to time, and-not defined in this Mortgage has the meaning given to the term in the
Ikinois Uniform Commercial Code, as in effect from time to time, when used in this Mortgage.

(¢) Any capitalized term used herein and not defined shall have the meaning
ascribed to such term in the Loan Agrecinent.

Section 1.2, Granting Clause. In consitGeration of the provisions of this Mortgage and the
sum of TEN DOLLARS ($10.00) cash in hana-paid and other good and valuable consideration the
receipt and sufficiency of which are acknowledged by-(he Mortgagor, Mortgagor hereby MORTGAGES,
WARRANTS, CONVEYS, GRANTS, ASSIGNS, RELEASES, TRANSFERS AND SETS OVER unto
Mortgagee, for the benefit of the Lenders and any Swap Zounterparty, the following, subject to the
Permitted Encumbrances (as hereinafter defined): (a) the reai prorerty described in Exhibit A which is
attached hereto and incorporated herein by reference (the “Land”) ‘ogeker with: (1) any and all buildings,
structures, improvements, alterations or appurtenances now or hereafie? vituated or to be situated on the
Land (collectively the “Improvements™); and (ii) all right, title and interest of Mortgagor, now owned or
hereafter acquired, in and to (1) all streets, roads, alleys, easements, righ(-of-ways, licenses, rights of
ingress and egress, vehicle parking rights and public places, existing or proposte, abwtting, adjacent, used
in connection with or pertaining to the Land or the Improvements; (2) any strip< or Zores between the
Land and abutting or adjacent properties; (3) all options to purchase the Land or the Imprivements or any
portion thereof or interest therein, and any greater estate in the Land or the Improvements; (4) all
easements and other rights under the Plat and the Declaration (after the same are recorded i1 ~bnnection
with the sale of the Hotel Property pursuant to the Hotel Purchase Agreement), including, without
limitation, all rights of Mortgagor with respect to funds held by Depositary (as such term is defined in the
Declaration); and (5) all water and water rights, timber, crops and mineral interests on or pertaining to
the Land (the Land, Improvements and other rights, titles and interests referred to in this clause (a) being
herein sometimes collectively called the “Premises™); (b) all right, title and interest of Mortgagor, now
owned or hereafter acquired, in and to all fixtures, equipment, systems, machinery, furniture, furnishings,
appliances, inventory, goods, building and construction materials, supplies, and articles of personal
property, of every kind and character, tangible and intangible (including software embedded therein),
now owned or hereafter acquired by Mortgagor, which are now or hereafter attached to or situated in, on
or about the Land or the Improvements, or used in or necessary to the complete and proper planning,
development, use, occupancy or operation thereof, or acquired (whether delivered 1o the Land or stored
elsewhere) for use or installation in or on the Land or the Tmprovements, and all renewals and
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replacements of, substitutions for and additions to the foregoing (the properties referred to in this clause
(b) being herein sometimes collectively called the “Accessories,” all of which are hereby dectared to be
permanent accessions to the Land); (c) all (i) Mortgagor’s right, title and interest in any plans and
specifications for the Improvements; (ii) Mortgagor’s rights, but not lability for any breach by
Mortgagor, under all commitments (including any commitments for financing to pay any of the Secured
Indebtedness, as defined below), insurance policies, (or additional or supplemental coverage related
thereto, including from an insurance provider meeting the requirements of the Loan Documents or from
or through any state or federal government sponsored program or entity), Swap Contracts, other interest
rate protection agreements, contracts and agreements for the design, construction, operation or inspection
of the Improvements (including the Architect’s Agreement, the General Construction Agreement and the
Development Management Agreements), the Hotel Purchase Agreement, the Hotel Purchase Guaranty
and other czatiacts and general intangibles (including but not limited to payment intangibles, trademarks,
trade names, goodwill, software and symbols) related to the Premises or the Accessories or the operation
thereof; (iit) Mortgagor’s right, title and interest in any deposits and deposit accounts arising from or
related to any transastions related to the Premises or the Accessories (including but not limited to
Mortgagor’s rights in tenants’ security deposits, deposits with respect to utility services to the Premises,
and any deposits, deposit‘accounts or reserves hereunder or under any other Loan Documents for taxes,
insurance or otherwise), rebates-or refunds of mmpact fees or other taxes, assessments or charges, money,
accounts, (including deposit accounts) instruments, documents, promissory notes and chattel paper
(whether tangible or electronic) aris'ng Trom or by virtue of any transactions related to the Premises or
the Accessories and any account or-deposit account from which Mortgagor may from time to time
authorize Mortgagee or any Swap Counterpate to debit and/or credit payments due with respect to the
Loan or any Swap Contract, all rights to the payment of money from any Swap Counterparty under any
Swap Contract, and all accounts, deposit accounts an¢ general intangibles including payment intangibles,
described in any Swap Contract; (iv) Mortgagor’s rigat title and interest (to the extent a security interest
can lawfully be granted) in any permits, licenses, approvals, franchises, certificates, development rights,
commitments and rights for utilities, and other rights aud privileges obtained in connection with the
Premises or the Accessories; (v) Mortgagor’s right, title and irterest in any leases, rents, issues, profits,
royalties, bonuses, revenues and other benefits of the Premises and tie Accessories (without derogation
of Article 3 hereof); (vi) Mortgagor’s right, title and interest in any as-cxtracted collateral produced from
or allocated to the Land including, without limitation, oil, gas, and other hxydrocarbons and other minerals
and all products processed or obtained therefrom, and the proceeds thereof, and (vii) Mortgagor’s right,
title and interest in any engineering, accounting, title, legal, and other techinical or business data
concerning the Property which are in the possession of Mortgagor or in which Mo: gagor can otherwise
grant a security interest; and (d) all (i) Mortgagor’s right, title and interest in any acceoviais and proceeds
(cash or non-cash and including payment intangibles) of or arising from the propertiés, rights, titles and
interests referred to above in this Section, including but not limited to proceeds of any sale._lease or other
disposition thereof, proceeds of each policy of insurance (or additional or supplemental coverage related
thereto, including from an insurance provider meeting the requirements of the Loan Documents or from
or through any state or federal government sponsored program or entity) relating thereto (including
premium refunds), proceeds of the taking thereof or of any rights appurtenant thereto, including change
of grade of streets, curb cuts or other rights of access, by condemnation, eminent domain or transfer in
lieu thereof for public or quasi-public use under any law, and proceeds arising out of any damage thereto;
(i1) Mortgagor’s right, title and interest in any letter-of-credit rights (whether or not the letter of credit is
evidenced by a writing) Mortgagor now has or hereafter acquires relating to the properties, rights, titles
and interests referred to in this Section; (iii) Mortgagor’s right, title and interest in any commercial tort
claims Mortgagor now has or hereafter acquires relating to the properties, rights, titles and interests
referred to in this Section; and (iv) all right, title and interest of Mortgagor, now owned or hereafter
acquired, in and to other interests of every kind and character which Mortgagor now has or hereafter
acquires in, to or for the benefit of the properties, rights, titles and interests referred to above in this
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Section and all property used or useful in connection therewith, including but not limited to rights of
ingress and egress and remainders, reversions and reversionary rights or interests; and if the estate of
Mortgagor in any of the property referred to above in this Section is a leasehold estate, this conveyance
shall include, and the lien and security interest created hereby shall encumber and extend to, all other or
additional title, estates, interests or rights which are now owned or may hereafter be acquired by
Mortgagor in or to the property demised under the lease creating the leasehold estate; TO HAVE AND
TO HOLD the foregoing rights, interests and properties, and all rights, estates, powers and privileges
appurtenant thereto (herein collectively called the “Property”), unto Mortgagee, and (o its successors and
assigns, for the benefit of the Lenders and any Swap Counterparty, subject to the terms, provisions and
conditions herein set forth, to secure the obligations of Mortgagor under the Notes and Loan Documents
and all other indebtedness and matters defined as the Secured Indebtedness in Section 1.4 of this
Mortgage, icluding any and all renewals, or extensions of the whole or any part thereof (and any such
renewals or extcusions shall not impair in any manner the validity or priority of this Mortgage).

Section 1.5 Security Interest. Mortgagor hereby grants to Mortgagee, for the benefit of the
Lenders and any Swap- CGunterparty, a security interest in all of the Property which constitutes personal
property or fixtures, all proceeds and products thereof, and all supporting obligations ancillary to or
arising in any way in connectisn therewith (herein sometimes collectively called the “Collateral™) to
secure the obligations of Mortgage: under the Notes and Loan Documents and all other indebtedness and
matters defined as Secured Indebtedness in Section 1.4 of this Mortgage. In addition to its rights
hereunder or otherwise, Mortgagee sheii have all of the rights of a secured party under the Illinois
Uniform Commercial Code, as in effect rom tme to time, or under the Uniform Commercial Code in
force, from time to time, in any other state to % ¢ extent the same is applicable law.

Section 1.4. Secured Indebtedness. This~Mortgage is made to secure and enforce the
payment and performance of (a) the Loan and all other Jindebtedness and obligations of Mortgagor under
the Loan Documents, including all portions thereof advanied or incurred after the date hereof, and
including all interest, fees and late charges owing under the Foan Agreement, all monies expended to
complete construction of the improvements contemplated by iiie Lo Agreement and cure defaults under
the Loan Documents and all Protective Advances (as such tern:_is lercinafter defined), and (b) all
indebtedness, liabilities, duties, covenants, promises and other obligatiéns 'whether joint or several, direct
or indirect, fixed or contingent, liquidated or unliquidated, and the cost of ceilection of all such amounts,
owed by Mortgagor to any Swap Counterparty with respect to any Swap Contraet, including all portions
thereof advanced or incurred after the date hereof. The indebtedness referred to in-this Section 1.4 is
hereinafter referred to as the “Secured Indebtedness” or the “indebtedness secured Lereby”

Section 1.5.  Swap Counterparties. Notwithstanding anything to the contrary s:t forth herein,
in no event shall any Swap Counterparty receive any benefit under this Mortgage unless it Las.complied
with the provisions of Section 1 of Exhibit “L” of the Loan Agreement with respect to the applicable
Swap Contract.

ARTICLE 2
Representations, Warranties and Covenants
Section 2.1.  Mortgagor represents, warrants, and covenants as follows:

(a) Payment and Performance. Mortgagor will make due and punctual payment of
the Secured Indebtedness as, when, and to the extent the same is due and payable. Mortgagor will
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timely and properly perform and comply with all of the covenants, agreements, and conditions imposed
upon 1t by this Mortgage and the other Loan Documents subject to all provisions herein and thercof
Time shall be of the essence in this Mortgage.

(b) Title and Permitted Encumbrances. Mortgagor has, in Mortgagor’s own right,
and Mortgagor covenants to maintain, lawful, good and marketable title to the Property as it actually
exists from time to time, is lawfully seized and possessed of such Property and every part thereof, and
has the right to convey the same, free and clear of all liens, charges, claims, security interests, and
encumbrances except for (i) the matters, if any, set forth under the heading “Permitted Encumbrances”
in Exhibit B hereto, (ii) the liens and security interests evidenced by this Mortgage, (iii) statutory liens
for real estate taxes and assessments on such Property which are not yet delinquent, (iv) the Hotel
Purchase Agreement, and (v) the Plat and the Declaration (after the same are recorded in connection
with the saleef the Hotel Property pursuant to the Hotel Purchase Agreement) (the matters described in
the foregoing clanses (i), (ii), (i11), (iv) and (v) being herein called the “Permitted Encumbrances™).
Mortgagor, and'Mortgagor's successors and assigns, will warrant generally and forever defend title to
the Property as it-actally exists from time to time, subject to the Permitted Encumbrances, to
Mortgagee and its sucessors or substitutes and assigns, against the claims and demands of all persons
claiming or to claim the same or any part thereof. Mortgagor will punctually pay, perform, observe and
keep all covenants, obligaticns 4nd conditions in or pursuant to any Permitted Encumbrance and will
not amend or consent to any aniendment of any document or instrument creating any Permitted
Encumbrance without the prior writtesi consent of Mortgagee. Inclusion of any matter as a Permitted
Encumbrance does not constitute appiovai or waiver by Mortgagee or any Lender of any existing or
future violation or other breach thereof by Mortgagor, by the Property or otherwise. No part of the
Property constitutes all or any part of the urinvipal residence of Mortgagor if Mortgagor is an
individual. If any right or interest of Mortgagee inivz Property or any part thereof shall be endangered
or questioned or shall be attacked directly or indirect! ¥, Mortgagee (whether or not named as a party to
legal proceedings with respect thereto), is hereby authorized.and empowered to take such steps as in its
discretion may be proper for the defense of any such legal proceedings or the protection of such right
or interest of Mortgagee, including but not limited to the emrioyment of independent counsel, the
prosecution or defense of litigation, and the compromise or.discharge of adverse claims, Al
expenditures so made of every kind and character shall be a deniand obligation (which obligation
Mortgagor hereby promises to pay) owing by Mortgagor to Mortgages and the party making such
expenditures shall be subrogated to all rights of the person receiving such paymeznt.

{c) Taxes and Other Impositions. Mortgagor will pay, or.cause to be paid, ail
taxes, assessments and other charges or levies imposed upon or against or with respe<t 10 the Property
or the ownership, use, occupancy or enjoyment of any portion thereof, or any utility service thereto, as
the same become due and payable, including but not limited to all real estate taxes assessed against the
Property or any part thereof, and shall deliver promptly to Mortgagee such evidence of the payment
thereof as Mortgagee may require.

(d) Insurance. Mortgagor shall obtain and maintain (or cause to be obtained and
maintained) at Mortgagor’s sole expense: (1) mortgagee title insurance issued to Mortgagee covering
the Premises as required by Mortgagee: (2) property insurance with respect to all insurable Property,
against loss or damage by fire, lightning, windstorm, explosion, hail, tornado and such additional
hazards as are presently included in “Special Form” (also known as “all-risk”) coverage and against
any and all acts of terrorism and such other insurable hazards as Mortgagee may require, in an amount
not less than 100% of the full replacement cost, including the cost of debris removal, without deduction
for depreciation and sufficient to prevent Mortgagor and Mortgagee from becoming a coinsurer, such
insurance to be in “builder’s risk” completed value (non-reporting) form during and with respect to any
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construction on the Premises; (3) if and to the extent any portion of the Improvements is, under the
Fiood Disaster Protection Act of 1973 (“FDPA”), as it may be amended from time to time, in a Special
Flood Hazard Area, within a Flood Zone designated A or V in a participating community, a flood
insurance policy on the Improvements and any Mortgagor owned contents in an amount required by
Mortgagee, but in no event less than the amount sufficient to meet the requirements of applicable law
and the FDPA, as such requirements may from time to time be in effect: provided, that if the Secured
Indebtedness relates to construction of the Improvements, then the flood insurance policy on contents
shall be required upon completion of the Improvements or any unit or component thereof, or as soon
thereafter as a flood insurance policy on contents may be obtained: (4) general liability insurance, on
an “occurrence” basis, against claims for “personal injury” liability, including bodily injury, death or
property damage liability, for the benefit of Mortgagor as named insured and Mortgagee as additional
insured; {3)) statutory workers’ compensation insurance with respect to any work on or about the
Premises (irciuding employer’s liability insurance, if required by Mortgagee), covering all employees
of Mortgago: 2a4 any contractor; (6) if there is a general contractor, commercial general liability
insurance, includine-products and completed operations coverage, and in other respects similar to that
described in clause {4 ahove, for the benefit of the general contractor as named insured and Mortgagor
and Mortgagee as additicnal insureds, in addition to statutory workers’ compensation insurance with
respect to any work on or abzut the Premises (including employer’s liability insurance, if required by
Mortgagee), covering all emptoy€es of the general contractor and any contractor: (7) the subcontractor
default insurance required by the i.oan Agreement; and (8) such other insurance on the Property and
endorsements as may from time to \iiné be reasonably required by Mortgagee {(including but not limited
to soft cost coverage, automobile liabiltly ‘neurance, business interruption insurance or delayed rental
msurance, boiler and machinery insurance, earthquake insurance, wind Insurance, sinkhole coverage,
and/or permit to occupy endorsement) and agiunst other insurable hazards or casualties which at the
time are commonly insured against in the case of premises similarly situated, due regard being given to
the height, type, construction, location, use and cecnpancy of buildings and improvements, Al
insurance policies shall be issued and maintained by insurers, in amounts, with deductibles, limits and
retentions, and in forms satisfactory to Mortgagee, and shal! require not less than ten (10) days’ prior
written notice to Mortgagee of any cancellation for nonpayment ot premiums, and not less than thirty
(30) days’ prior written notice to Mortgagee of any other canceilzticn or any change of coverage. All
insurance companies must be licensed to do business in the state in winch the Property is located, and,
except as otherwise provided in the Declaration (after the same is record<4-ir connection with the sale
of the Hotel Property pursuant to the Hotel Purchase Agreement), must hay¢ an A M. Best Company
financial and performance ratings of A-:IX or better. All insurance policies maintainied, or caused to be
maintained, by Mortgagor with respect to the Property, except for general liabilivinsurance, shall
provide that each such policy shall be primary without right of contribution from ary sther insurance
that may be carried by Mortgagor or Mortgagee and that all of the provisions thereof, e.cent the limits
of liability, shall operate in the same manner as if there were a separate policy covering each insured.
If any insurer which has issued a policy of title, hazard, liability or other insurance required pursuant to
this Mortgage or any other Loan Document becomes insolvent or the subject of any petition, case,
proceeding or other action pursuant to any Debtor Relief Law, or if in Mortgagee’s reasonable opinion
the financial responsibility of such insurer is or becomes inadequate, Mortgagor shall, in each instance
promptly upon its discovery thereof or upon the request of Mortgagee therefor, and at Mortgagor’s
expense, promptly obtain and deliver to Mortgagee a like policy (or, if and to the extent permitted by
Mortgagee, acceptable evidence of insurance) issued by another insurer, which insurer and policy meet
the requirements of this Mortgage or such other Loan Document, as the case may be. Without limiting
the discretion of Mortgagee with respect to required endorsements to insurance policies, except as
otherwise provided in the Declaration (after the same is recorded in connection with the sale of the
Hotel Property pursuant to the Hotel Purchase Agreement), all such policies for loss of or damage to
the Property shall contain a standard mortgagee clause (without contribution) naming Mortgagee as
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mortgagee with loss proceeds payable to Mortgagee notwithstanding (i) any act, failure to act or
negligence of or violation of any warranty, declaration or condition contained in any such policy by
any named or additional insured; (ii) the occupation or use of the Property for purposes more hazardous
than permitted by the terms of any such policy; (iii) any foreclosure or other action by Mortgagee under
the Loan Documents; or (iv) any change in title to or ownership of the Property or any portion thereof,
such proceeds to be held for application as provided in the Loan Documents. The originals of each
initial insurance policy (or to the extent permitted by Mortgagee, a copy of the original policy and such
evidence of insurance acceptable to Mortgagee) shall be delivered to Mortgagee at the time of
execution of this Mortgage, with all premiurns fully paid current, and each renewal or substitute policy
(or evidence of insurance) shall be delivered to Mortgagee, with all premiums fully paid current, at
least ten (10) days before the termination of the policy it renews or replaces. Mortgagor shall pay ali
premiums on policies required hereunder as they become due and payable and promptly deliver to
Mortgagee evidence satisfactory to Mortgagee of the timely payment thereof. If any loss occurs at any
time when Morteagor has failed to perform Mortgagor’s covenants and agreements in this paragraph
with respect toany insurance payable because of loss sustained to any part of the Property, whether or
not such insurance is rzanired by Mortgagee, Mortgagee shall nevertheless be entitled to the benefit of
all insurance covering /¢ loss and held by or for Mortgagor, to the same extent as if it had been made
payable to Mortgagee. Uson any foreclosure hereof or transfer of title to the Property in
extinguishment of the whole ¢/ sty part of the Secured Indebtedness, all of Mortgagor’s right, title and
interest in and to the insurance poicies referred to in this Section (including unearned premiums) and
all proceeds payable thereunder siiali thereupon vest in the purchaser at foreclosure or other such
transferee, to the extent permissible urcerisvch policies. Mortgagee shall have the right (but not the
obligation) to make proof of loss for, settle ¢ 1id adjust any claim under, and receive the proceeds of, all
insurance for loss of or damage to the Property regirdless of whether or not such insurance policies are
required by Mortgagee, and the expenses incurier, by Mortgagee in the adjustment and collection of
insurance proceeds shall be a part of the Secured Indebtedness and shall be due and payable to
Mortgagee on demand. Mortgagee shall not be, under zny circumstances, liable or responsible for
failure to collect or exercise diligence in the collection o} anyv-of such proceeds or for the obtaining,
maintaining or adequacy of any insurance or for failure to see to’ih proper application of any amount
paid over to Mortgagor. Any such proceeds received by Mortgagee shall, after deduction therefrom of
all reasonable expenses actually incurred by Mortgagee in the collection of the same, including
attorneys’ fees, at Mortgagor’s option (unless (x) a Default or Potential Befault shall have occurred
hereunder, or (y) the initial construction of the Improvements is not yet coraplete and the amount of
such proceeds for any loss exceeds Two Hundred Fifty Thousand and No/100 Boitars ($250,000); in
which event such decision shall be exercised by Mortgagee in its sole discretion}bs {1 applied (upon
compliance with the terms and conditions hereinafter more particularly set forth; to repair or
restoration, of the Property so damaged, or (2) applied 1o the payment of the Secured Indebtedness in
such order and manner as Mortgagee, in its sole discretion, may elect, whether or not due. In any
event, the unpaid portion of the Secured Indebtedness shall remain in full force and effect and the
payment thereof shall not be excused. Mortgagor shall at all times comply with the requirements of the
insurance policies required hereunder and of the issuers of such policies and of any board of fire
underwriters or similar body as applicable to or affecting the Property. In the event that, and to the
extent that, insurance proceeds are to be applied to the restoration of the Property, each of the
following conditions must also be met and complied with:

(1) Mortgagor presents sufficient evidence to Mortgagee that there are
sufficient funds from the insurance proceeds and from equity funds, if needed, to completely
restore or repair the Property to its use, value and condition immediately prior to the casualty as
well as to maintain relevant debt service coverages and other operating expenses.
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(i) Mortgagor presents sufficient evidence to Mortgagee that the Property
will be completely restored prior to the Maturity Date.

(i) An escrow account shall have been established with the Mortgagee
composed of such insurance proceeds, and, if necessary, additional deposits made by Mortgagor,
which, in the reasonable judgment of Mortgagee, are sufficient to restore the Property to its use,
value and condition immediately prior to the casualty. Mortgagee shall be entitled, at the
expense of Mortgagor, to consult such professionals as Mortgagee may deem necessary, in its
sole discretion, to determine the total costs of restoring the Property. Mortgagor hereby assigns
to, and grants Mortgagee a security interest m, such escrow account and the funds therein to
secure the payment and performance of the Secured Indebtedness.

(iv) I the Hotel Sale Date has not yet occurred, Mortgagor shall have
provided Mortgagee with satisfactory evidence that the Hotel Purchase Agreement and the Hotel
Purchase ;uiranty remain in full force and effect and that the loss suffered by the Property will
not give rise to a-right by Hotel Buyer to terminate the Hotel Purchase Agreement or a right to a
credit against the purchase price payable by Hotel Buyer under the Hotel Purchase Agreement.

(v) lirtentionally Omitted].

(vi)  If the_ iritial construction of the Improvements has been completed,
proceeds from rental loss or business interruption insurance, or both, or other moneys of the
Mortgagor, must be available to the Martgagor in such amounts as Mortgagee, in its judgment,
considers sufficient to pay the debt serviecen the Loan, and all property assessments, insurance
premiums and other sums becoming due ivom Mortgagor pursuant to this Mortgage and the other
Loan Documents during the time required forrésioration.

(vi)  All restoration will be condu<ted under the supervision of an architect or
engineer, or both, selected and paid for by Mortgage: but.2pproved in advance by Mortgagee,
and by a general contractor who must be reasonably acceptable-in all respects to Mortgagee and
who shall have executed a guaranteed maximum price or a fixed orice contract.

(viii)  The restoration will be performed pursuan’ to.-nlans and specifications
approved by Mortgagee.

(ix)  If required by Mortgagee in its reasonable discretion; %2 contractor or
confractors responsible for the restoration shall have obtained payment and pericitnance bonds
from a corporate surety reasonably acceptable to Mortgagee and naming Mortgzg=> as dual
obligee.

(x) All guaranties of the Loan shall remain in full force and effect and all
guarantors shall so confirm to Mortgagee.

(xi)  Mortgagor shall have provided Mortgagee with satisfactory evidence
that there has been no adverse change in the economic viability of the Property since the date of
this Mortgage, such evidence to include, among other things, an appraisal and market study
prepared by a firm or firms acceptable to Mortgagee, but at Mortgagor’s expense.

(xii)  All parties having commitments to provide financing with respect to the
Property, to purchase Mortgagor’s interest in full or in part in the Property or to purchase the
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loan secured hereby agree in a manner satisfactory to Mortgagee that their commitments will
continue in full force and effect and, if necessary, the expiration of such commitments will be
extended by the time necessary to complete the restoration or repair.

(xtif)  Mortgagee will not incur any liability to any other person as a result of
such use or release of insurance proceeds.

Il any of the foregoing conditions set forth above in this Section 2.1(d) are not satisfied within sixty (60)
days of receipt of the insurance proceeds, Mortgagee may, in its sole discretion, apply all insurance
proceeds to the payment of the Secured Indebtedness. Furthermore, if applied to restoration, ail
insurance proceeds (and any other funds required to be deposited with Mortgagee) shall be disbursed
from time to"time in accordance with the terms and conditions of the Loan Agreement, and subject also
to the following conditions (which shall control in the event of any conflict with the provisions of such
Loan Agreemer);

(1) Restoration shall commence within sixty (60) days following receipt of
the insurance procerds by Mortgagee and shall be completed within such time as may reasonably
be determined by Mortgagee in view of the extent of the casualty but, in any cvent, shall be
completed within a reaseusble period after the date the insurance proceeds are received.

(i) Attaetime of each disbursement, no Default shall have occurred.

(iif)  Restoration”snall be performed in a workmanlike manner and in
accordance with all requirements of law.

(iv) With respect to each disbursement and accompanying each request
therefor, there shall be delivered to Mortgagee saipé-a Draw Request and all other documentation
required for Loan advances pursuant to Exhibit “E4¢ the Loan Agreement.

(v) Disbursements shall be subject tc retuinage acceptable to Mortgagee in
its reasonable discretion, and the final holdback for retairaze, shall be disbursed only upon
delivery to Mortgagee, in addition to the items required in paragrapi {iv) above, of the following:

(H Final waivers of liens from all contractors and subcontractors,

(2) A certificate of the architect or engineer stating that the
restoration has been completed in a good and workmanlike manner, in accordanes with the plans
and specifications approved by the Mortgagee and in accordance with all applicabic laws.

(3) A date down endorsement to the Title Insurance providing such
mechanics lien coverage as shall be required by Mortgagee.

(vi)  Immediately upon the occurrence of any Default, Mortgagee may apply
all insurance proceeds and any other sums deposited with Mortgagee to the repayment of the
Secured Indebtedness.

(e) Condemnation.  Mortgagor shall notify Mortgagee immediately of any
threatened or pending proceeding for condemnation atfecting the Property or arising out of damage to
the Property, and Mortgagor shall, at Mortgagor’s expense, diligently prosecute any such proceedings.
Mortgagee shall have the right (but not the obligation) to participate in any such proceeding and to be
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represented by counsel of its own choice. Except as otherwise provided in the Declaration (after the
same is recorded in connection with the sale of the Hotel Property pursuant 1o the Hotel Purchase
Agreement), Mortgagee shall be entitled to receive ail sums which may be awarded or become payable
to Mortgagor for the condemnation of the Property, or any part thereof, for public or quasi-public use,
or by virtue of private sale in lieu thereof, and any sums which may be awarded or become payable to
Mortgagor for injury or damage to the Property. Mortgagor shall, promptly upon request of
Mortgagee, execute such additional assignments and other documents as may be necessary from time to
time to permit such participation and to enable Mortgagee to collect and receive for any such sums.
All such sums are hereby assigned to Mortgagee, and shall, after deduction therefrom of all reasonable

construction, of the Improvements is not yet complete; in which event such decision shall be exercised
by Mortgagee in its sole discretion) be (1) applied by Mortgagee (upon compliance with the terms and
conditions héreinafter more particularly set forth) to the restoration of the Property, or (2) applied to
the payment of (he Secured Indebtedness in such order and manner as Mortgagee, in its sole discretion,
may elect, whether or ot due. In any event, the unpaid portion of the Secured Indebtedness shall

() Morigazor presents sufficient evidence to Mortgagee that (A) there are
sufficient funds from the condeiiiraiion award or proceeds and from equity funds, if needed, to
completely restore the Property to =i -architectural whole as well as to maintain relevant debt
service coverages and other operating expenises, and (B) the loss of the property taken will not
materially diminish the value of the Property.

(ii) Mortgagor presents sutiizient evidence to Mortgagee that the Property
will be restored to an architectural whole prior to the/Maturity Date,

(i) An escrow account shall have veen established with the Mortgagee
composed of such condemnation proceeds, and, if necessery) additional deposits made by
Mortgagor, which, in the reasonable judgment of Mortgagee, -t sufficient to restore the
Property to an architectural whole. Mortgagee shall be entitled, at ihe cizpense of Mortgagor, to
consult such professionals as Mortgagee may deem necessary, in its sote discistion, to determine
the total costs of restoring the Property. Mortgagor hereby assigns to, aid arents Mortgagee a
security interest in, such escrow account and the funds therein to secure tie payment and
performance of the Secured Indebtedness.

(iv)  If the Hotel Sale Date has not yet occurred, Mortgagor shall have
provided Mortgagee with satisfactory evidence that the Hotel Purchase Agreement and the Hotel
Purchase Guaranty remain in full force and effect and that the condemnation suffered by the
Property will not give rise to a right by Hotel Buyer to terminate the Hotel Purchase Agreement
or a right to a credit against the purchase price payable by Hotel Buyer under the Hote! Purchase
Agreement.

(v) [Intentionally Omitted].

(vi)  If the initial construction of the Improvements has been completed,
proceeds from rental loss or business interruption insurance, or both, or other moneys of the
Mortgagor, must be available to the Mortgagor in such amounts as Mortgagee, in its judgment,
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constders sufficient to pay the debt service on the Loan, and all property assessments, insurance
premiums and other sums becoming due from Mortgagor pursuant to this Mortgage and the other
Loan Documents during the time required for restoration.

(vil)  All restoration will be conducted under the supervision of an architect or
engineer, or both, selected and paid for by Mortgagor but approved in advance by Mortgagee,
and by a general contractor who must be reasonably acceptable in all respects to Mortgagee and
who shall have executed a guaranteed maximum price or a fixed price contract.

(vi)  The restoration will be performed pursuant to plans and specifications
approved by Mortgagee.

(ix)  if required by Mortgagee in its reasonable discretion, the contractor or
contractors responsible for the restoration shall have obtained payment and performance bonds
from a colperate surety reasonably acceptable to Mortgagee and naming Mortgagee as dual
obligee.

(0 All guaranties of the Loan shall remain in full force and effect and all
guarantors shall so conirato Mortgagee.

(xi)  Morweagor shall have provided Mortgagee with satisfactory evidence
that there has been no adverse chzage in the economic viability of the Property since the date of
this Mortgage, such evidence to inclide, among other things, an appraisal and market study
prepared by a firm or firms acceptable to Martgagee, but at Mortgagor’s expense.

(xii)  All parties having comipitments to provide financing with respect to the
Property, to purchase Mortgagor’s interest in 1w} ¢r in part in the Property or to purchase the
Loan secured hereby agree in a manner satisfactory ¢ Meortgagee that their commitments will
continue in full force and effect and, if necessary, tho-expiration of such commitments will be
extended by the time necessary to complete the restoration

(xiil)  Mortgagee will not incur any liability o i other person as a result of
such use or release of proceeds.

If any of the foregoing conditions set forth above in this Section 2.1(e) are no! sat'sfied within sixty
(60) days of receipt of the condemnation proceeds, Mortgagee may, in its sole asepction, apply all
condemnation proceeds to the payment of the Secured Indebtedness. Furthermors if applied to
restoration, all condemnation proceeds (and any other funds required to be acposited with
Mortgagee) shall be disbursed from time to time in accordance with the terms and conditions of the
Loan Agreement, and subject also to the following conditions (which shall control in the event of any
conflict with the provisions of such Loan Agreement):

(1) Restoration shall commence within sixty (60) days following receipt of
the condemnation proceeds by Mortgagee and shall be completed within such time as may
reasonably be determined by Mortgagee in view of the extent of the condemnation but, in any
event, shall be completed within a reasonable period after the date the condemnation proceeds
are received.

(ii) At the time of each disbursement, no Default shall have occurred.
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(iii)  Restoration shall be performed in a workmaniike manner and in
accordance with all requirements of law.

(iv)  With respect to each disbursement and accompanying each request
therefor, there shall be delivered to Mortgagee a Draw Request and all other documentation
required for Loan advances pursuant to Exhibit “E” to the Loan Agreement.

v) Disbursements shall be subject to retainage acceptable to Mortgagee in
its reasonable discretion, and the final holdback for retainage shall be disbursed only upon
delivery to Mortgagee, in addition to the items required in paragraph (1v) above, of the following:

(hH Final waivers of liens from all contractors and subcontractors.

(2) A certificate of the architect or engineer stating that the
restoration has been completed in a good and workmanlike manner, in accordance with the plans
and specification approved by the Mortgagee and in accordance with all applicable laws.

(3) A date down endorsement to the Title Insurance providing such
mechanics lien coverage aschall be required by Mortgagee.

(vi)  Immediately upon the occurrence of any Default, Mortgagee may apply
all condemnation proceeds and arv.other sums deposited with Mortgagee to the repayment of the
Secured Indebtedness in such ordér«rd manner as Mortgagee, in its sole discretion, may elect.

Notwithstanding the foregoing, in the event any _governmental agency or authority shall require or
commence any proceedings for the demolition of 24y buildings or structures comprising a part of the
Property, or shall commence any proceedings to congernn or otherwise take pursuant to the power of
eminent domain a material portion of the Property, Mortgagee may, at its option, declare the
Indebtedness to be immediately due and payable in full ard"apply any condemnation proceeds to the
outstanding balance of the Indebtedness in such order ard nianner as Mortgagee, in its sole
discretion, may elect. In any event the unpaid portion of the Se¢uied Indebtedness shall remain in
full force and effect and the payment thereof shall not be excused. Mot zagee shall not be, under any
circumstances, liable or responsible for failure to collect or to exercise dilicence in the collection of
any such sum or for failure to see to the proper application of any amount paid over to Mortgagor.
Mortgagee is hereby authorized, in the name of Mortgagor, to execute and deliver valid acquittances
for, and 1o appeal from, any such award, judgment or decree. All costs and expenseC (including but
not limited to attorneys’ fees) incurred by Mortgagee in connection with any condemnation shall be a
demand obligation owing by Mortgagor (which Mortgagor hereby promises to pay) 15 Mortgagee
pursuant to this Mortgage.

() Compliance with Legal Requirements.

(i) The Property and the use, operation and maintenance thereof and all
activities thereon do and shall at all times comply with all applicable Legal Requirements
(hereinafter defined). Except as set forth in the Plat and the Declaration (after the same are
recorded in connection with the sale of the Hotel Property pursuant to the Hotel Purchase
Agreement), the Property is not, and shall not be, dependent on any other property or premises or
any interest therein other than the Property to fulfill any requirement of any Legal Requirement.
Except as set forth in the Plat and the Declaration (after the same are recorded in connection with
the sale of the Hotel Property pursuant to the Hotel Purchase Agreement), Mortgagor shall not,
by act or omission, permit any building or other improvement not subject to the lien of this

13

PACLIENT\BANK OF AMERICA'New Water Park\Construction Mortgage (12-8-12).doc




1234939036 Page: 15 of 35

UNOFFICIAL COPY

Mortgage to rely on the Property or any interest therein to fulfill any requirement of any Legal
Requirement. No part of the Property constitutes a nonconforming use under any zoning law or
similar law or ordinance. Mortgagor has obtained and shall preserve in force all requisite zoning,

utility, building, health, environmental and operating permits from the governmental authoritics
having jurisdiction over the Property.

(11) If Mortgagor receives a notice or claim from any person that the
Property, or any use, activity, operation or maintenance thereof or thercon, is not in compliance
with any Legal Requirement, Mortgagor will promptly furnish a copy of such notice or claim to
Mortgagee.  Mortgagor has received no notice and has no knowledge of any such
noncompliance. As used in this Mortgage: (i) the term “Legal Requirement” means any Law
(hezeinafter defined), agreement, covenant, restriction, easement or condition (including, without
limitatien of the foregoing, any condition or requirement imposed by any insurance or surety
compaity), as any of the same now exists or may be changed or amended or come into effect in
the future’ aud (ii) the term “Law” means any federal, state or local law, statute, ordinance, code,
rule, regulation. dicense, permit, authorization, decision, order, injunction or decree, domestic or
foreign,

(i} “_Ivartgagor will punctually pay, perform, observe and keep all covenants,
obligations and conditions in or pursuant to the Declaration, and will not amend, modify or
waive any provision of, oi-terminate, the Declaration without the prior written consent of
Mortgagee. Mortgagor will takesuch actions as shall be required by Mortgagee to cause
Mortgagee to be entitled to all of tiie -miortgagee protections set forth in the Declaration. Without
limitation of the foregoing, the following shall require the prior written consent of Mortgagee:
(A) the appointment of a Depositary, (8>-lien waivers and other documentation and title
insurance endorsements required to be dciivered pursuant to Section 17.1(b)(iii) of the
Declaration, and (C) the disposition of funds heie by the Depositary pursuant to Section 17.2(b)
or (c) of the Declaration. To the extent Mortgagoris permitted under the Declaration to direct
funds held by the Depositary to be disbursed to Morigagee Mortgagor shall deliver the necessary
direction to Depositary to cause such dishursement to be made ~ All references to the Declaration
in this Section 2.1(f)(iii) shall mean the Declaration after the sim® is recorded in connection with
the sale of the Hotel Property pursuant to the Hotel Purchase Agreeraent,

(2) Maintenance, Repair and Restoration. With due rsoard given to the
construction of the Improvements contemplated by the Loan Agreement, Mirtespar will keep the
Property in first class order, repair, operating condition and appearance, causing alt nmecéssary repairs,
renewals, replacements, additions and improvements to be promptly made, and will not Wllow any of
the Property to be misused, abused or wasted or to deteriorate, Notwithstanding tke ioregoing,
Mortgagor will not, without the prior written consent of Mortgagee, (i) remove from the Property any
fixtures or personal property covered by this Mortgage except such as is replaced by Mortgagor by an
article of equal suitability and value, owned by Mortgagor, free and clear of any lien or security interest
(except that created by this Mortgage), or (i) make any structural alteration to the Property (except for
the initial construction of the Improvements contemplated by the Loan Agreement) or any other
alteration thereto which impairs the value thereof other than non-structural or non-mechanical
alteration with an aggregate cost in excess of Two Hundred Fifty Thousand and No/100 Dollars
($250,000). If any act or occurrence of any kind or nature (including any condemnation or any casualty
for which insurance was not obtained or obtainable) shall result in damage to or toss or destruction of
the Property, Mortgagor shall give prompt notice thereof to Mortgagee and Mortgagor shall promptly,
at Mortgagor’s sole cost and expense and regardless of whether insurance or condemnation proceeds
(if any) shall be available or sufficient for the purpose, sccure the Property as necessary and commence
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and continue diligently to completion to restore, repair, replace and rebuild the Property as nearly as
possible to its value, condition and character immediately prior to the damage, loss or destruction.

(h} No Other Liens. Mortgagor will not, without the prior written consent of
Mortgagee, create, place or permit to be created or placed, or through any act or failure to act,
acquiesce in the placing of, or allow to remain, any deed of trust, mortgage, voluntary or involuntary
lien, whether statutory, constitutional or contractual, security interest, encumbrance or charge, or
conditional sale or other title retention document, against or covering the Property, or any part thereof,
other than the Permitted Encumbrances, regardless of whether the same are expressly or otherwise
subordinate to the lien or security interest created in this Mortgage, and shouid any of the foregoing
become attached hereafter in any manner to any part of the Property without the prior written consent
of Mortgag=e, Mortgagor will cause the same to be promptly discharged and released. Mortgagor will
own all parts.of the Property and will not acquire any fixtures, equipment or other property (including
software emoerdded therein) forming a part of the Property pursuant to a lease, license, security
agreement or simi.ar agreement, whereby any party has or may obtain the right to repossess or remove
same, without the nricz written consent of Mortgagee. If Mortgagee consents to the voluntary grant by
Mortgagor of any morigage, lien, security interest, or other encumbrance (hereinafter called
“Subordinate Lien™) covering any of the Property or if the foregoing prohibition is determined by a
court of competent jurisdiction @0 be unenforceable as to a Subordinate Lien, any such Subordinate
Lien shall contain express coveranis to the effect that: (1) the Subordinate Lien is unconditionally
subordinate to this Mortgage and 2!l “eases: (2) if any action (whether judicial or pursuant to a power
of sale) shall be instituted to foreclos¢ sr otherwise enforce the Subordinate Lien, no tenant of any of
the Leases shall be named as a party defendant, and no action shall be taken that would terminate any
occupancy or tenancy without the prior wiitten consent of Mortgagee; (3) Rents (as defined
hereinafter), if collected by or for the holder-of-ithe Subordinate Lien, shall be applied first to the
payment of the Secured Indebtedness then due and expenses incurred in the ownership, operation and
maintenance of the Property in such order as Mortgagee inay determine, prior to being applied to any
indebtedness secured by the Subordinate Lien; (4) written'notice of default under the Subordinate Lien
and written notice of the commencement of any action (wiiether judicial or pursuant to a power of sale)
to foreclose or otherwise enforce the Subordinate Lien or to seck thé appointment of a receiver for all
or any part of the Property shall be given to Mortgagee with or imm sdhately after the occurrence of any
such default or commencement; and (5) neither the holder of the Suborcinate Lien, nor any purchaser
at foreclosure thereunder, nor anyone claiming by, through or under any of them shall succeed to any
of Mortgagor’s rights hereunder without the prior written consent of Mortgagee.

() Operation_of Property. Mortgagor will operate the Property.in a good and
workmanlike manner and in accordance with all Legal Requirements and will pay all fees 'or charges of
any kind in connection therewith. Mortgagor will keep the Property occupied so as not'to impair the
insurance carried thereon. Mortgagor will not use or occupy or conduct any activity on, or allow the
use or occupancy of or the conduct of any activity on, the Property in any manner which violates any
Legal Requirement or which constitutes a public or private nuisance or which makes void, voidable or
cancelable, or increases the premium of, any insurance then in force with respect thereto. Mortgagor
will not initiate or permit any zoning reclassification of the Property or seek any variance under
existing zoning ordinances applicable to the Property or use or permit the use of the Property in such a
manner which would result in such use becoming a nonconforming use under applicable zoning
ordinances or other Legal Requirement. Fxcept as set forth in the Plat and the Declaration (after the
same are recorded in connection with the sale of the Hotel Property pursuant to the Hotel Purchase
Agreement), Mortgagor will not impose any easement, restrictive covenant or encumbrance upon the
Property, execute or file any subdivision plat or condominium declaration affecting the Property or
consent to the annexation of the Property to any municipality, without the prior written consent of
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Mortgagee. Mortgagor will not do or suffer to be done any act whereby the value of the Property may
be lessened in any material respect. Mortgagor will preserve, protect, renew, extend and retain all
material rights and privileges granted for or applicable to the Property. Without the prior written
consent of Mortgagee, there shall be no drilling or exploration for or extraction, removal or production
of any mineral, hydrocarbon, gas, natural element, compound or substance (including sand and gravel)
from the surface or subsurface of the Land regardless of the depth thereof or the method of mining or
extraction thereof. Mortgagor will cause all debts and liabilities of any character (including without
limitation all debts and liabilities for labor, material and equipment (including software embedded
therein) and all debts and charges for utilities servicing the Property) incurred in the construction,
maintenance, operation and development of the Property to be promptly paid.

® Financial Matters. No proceeding under any Debtor Relief Law 1s pending (or,
to Mortgagor’s knowledge, threatened) by or against Mortgagor, any Guarantor or any of their
respective Aifiliztes, as a debtor. All reports, statements, plans, budgets, applications, agreements and
other data and ‘iifosmation heretofore furnished or hereafter to be furnished by or on behalf of
Mortgagor or any Grarentor to Mortgagee in connection with the Loan (including, without limitation,
all financial statemenis and financial information) are and will be true, correct and complete in all
material respects as of theii respective dates and do not and will not omit to state any fact or
circumstance necessary to maks the statements contained therein not misleading.

k) Status of Meitgagor; Swits and Claims; Loan Documents. If Mortgagor is a
corporation, partnership, limited liabiiity company, or other legal entity, Mortgagor is and will continue
to be (i) duly organized, validly existiz-and in good standing under the laws of its state of
organization, (ii) authorized to do business in, 4nain good standing in, each state in which the Property
is located, and (jii) possessed of all requisite powes and authority to carry on its business and to own
and operate the Property. FEach Loan Document executed by Mortgagor has been duly authorized,
executed and delivered by Mortgagor, and the obligations thereunder and the performance thereof by
Mortgagor in accordance with their terms are and will condnue to be within Mortgagor’s power and
authority (without the necessity of joinder or consent of any othor person), are not and will not be in
contravention of any Legal Requirement or any other documeant or-agreement to which Mortgagor or
the Property is subject, and do not and will not result in the creatidn of any encumbrance against any
assets or properties of Mortgagor, or any other person liable, directly or indirectly, for any of the
Secured Indebtedness, except as expressly contemplated by the Loan Documents. There is no suit,
action, claim, investigation, inquiry, proceeding or demand pending (or, v Merigagor’s knowledge,
threatened) against Mortgagor or against any other person liable directly or indirectly for the Secured
Indebtedness or which affects the Property (including, without limitation, any which challenges or
otherwise pertains to Mortgagor’s title to the Property) or the validity, enforceability or priority of any
of the Loan Documents. There is no judicial or administrative action, suit or proceeding yending (or,
to Mortgagor’s knowledge, threatened) against Mortgagor, or against any other person liable directly or
indirectly for the Secured Indebtedness, except as has been disclosed in writing to Mortgagee in
connection with the Loan. The Loan Documents constitute legal, valid and binding obligations of
Mortgagor (and of each Guarantor) enforceable in accordance with their terms, except as the
enforceability thereof may be limited by Debtor Relief Laws and except as the availability of certain
remedies may be limited by general principles of equity. Mortgagor is not a “foreign person” within
the meaning of the Internal Revenue Code of 1986, as amended, Sections 1445 and 7701 (i.e.
Mortgagor is not a non-resident alien, foreign corporation, foreign partnership, foreign trust or foreign
estate as those terms are defined therein and in any regulations promulgated thereunder). The Loan is
solely for business and/or investment purposes, and is not intended for personal, family, household or
agricultural purposes. Mortgagor further warrants that the proceeds of the Loan shall be used for
commercial purposes and stipulates that the Loan shall be construed for all purposes as a commercial
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loan. Mortgagor’s exact legal name is correctly set forth at the end of this Mortgage. 1f Mortgagor is
not an individual, Mortgagor is an organization of the type and (if not an unregistered entity) is
incorporated in or organized under the laws of the state specified in the introductory paragraph of this
Mortgage. Mortgagor will not cause or permit any change to be made in its name, identity (including
its trade names or names), or corporate or partnership structure, unless Mortgagor shall have notified
Mortgagee in writing of such change at least thirty (30) days prior to the effective date of such change,
and shall have first taken all action required by Mortgagee for the purpose of further perfecting or
protecting the lien and security interest of Mortgagee in the Property. In addition, Mortgagor shall not
change its corporate, limited liability company or partnership structure without first obtaining the prior
written consent of Mortgagee. Mortgagor’s principal place of business and chief executive office, and
the place where Mortgagor keeps its books and records, including recorded data of any kind or nature,
regardless_of the medium of recording including, without limitation, software, writings, plans,
specificaticis and schematics concerning the Property, has for the preceding four months (or, if less,
the entire perind.of the existence of Mortgagor) been and will continue to be (unless Mortgagor notifies
Mortgagee of any <hange in writing at least thirty (30} days prior to the date of such change) the
address of Mortgagor set forth at the end of this Mortgage. If Mortgagor is an individual, Mortgagor’s
principal residence hat for-the preceding four months been and will continue to be (unless Mortgagor
notifies Mortgagee of any change in writing at least thirty (30) days prior to the date of such change)
the address of the principal iezizence of Mortgagor set forth at the end of this Mortgage. Mortgagor’s
organizational identification number, if any, assigned by the state of incorporation or organization is
correctly set forth on the first page 0¥ this Mortgage. Mortgagor shall promptly notify Mortgagee (i) of
any change of its organizational identitication number, or (ii) if Mortgagor does not now have an
organization identification number and lat¢; vbtains one, of such organizational identification number.

() Certain Environmentai-Maiters. Mortgagor shall comply with the terms and
covenants of that certain Environmental Indemurty Agreement dated of even date herewith (the
“Environmental Agreement”).

(m)  Further Assurances. Mortgagor will, rromptly on request of Mortgagee, (i)
correct any defect, error or omission which may be discoversd in the contents, execution or
acknowledgment of this Mortgage or any other Loan Document; (1) execute, acknowledge, deliver,
procure and record and/or file such further documents (including, witheat limitation, further deeds of
trust, security agreements and assignments of rents or leases) and do suzh further acts as may be
necessary, desirable or proper to carry out more effectively the purposes ot tiis Mortgage and the other
Loan Documents, to more fully identify and subject to the liens and secur'ty ’nterests hereof any
property intended to be covered hereby (including specifically, but without limitatiun; any renewals,
additions, substitutions, replacements, or appurtenances to the Property) or as decirca advisable by
Mortgagee to protect the lien or the security interest hereunder against the rights or intesests of third
persons; and (iit) provide such certificates, documents, reports, information, affidavits and other
instruments and do such further acts as may be necessary, desirable or proper in the reasonable
determination of Mortgagee to enable Mortgagee to comply with the requirements or requests of any
agency having jurisdiction over Mortgagee or any examiners of such agencies with respect to the
indebtedness secured hereby, Mortgagor or the Property. Mortgagor shall pay all costs connected with
any of the foregoing, which shall be a demand obligation owing by Mortgagor (which Mortgagor
hereby promises to pay) to Mortgagee pursuant to this Mortgage.

{(n) Fees and Expenses. Without limitation of any other provision of this
Mortgage or of any other Loan Document and to the extent not prohibited by applicable law,
Mortgagor will pay, and will reimburse to Mortgagee on demand to the extent paid by Mortgagee: (i)
all appraisal fees, filing, registration and recording fees, recordation, transfer and other taxes,
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brokerage fees and commissions, abstract fees, title search or examination fees, title policy and
endorsement premiums and fees, uniform commercial code search fees, judgment and tax hien search
fees, escrow fees, attorneys’ fees, architect fees, engineer fees, construction consuitant fees,
environmental inspection fees, survey fees, and all other out-of-pocket costs and expenses of every
character incurred by Mortgagor or Mortgagee in connection with the preparation of the Loan
Documents, the evaluation, closing and funding of the Loan, and any and all amendments and
supplements to this Mortgage, the Notes or any other Loan Documents or any approval, consent,
waiver, release or other matter requested or required hereunder or thereunder, or otherwise attributable
or chargeable to Mortgagor as owner of the Property; and (ii) all costs and expenses, including
attorneys’ fees and expenses, incurred or expended in connection with the exercise of any right or
remedy, or the defense of any right or remedy or the enforcement of any obligation of Mortgagor,
hereundzr 00 under any other Loan Document.

(n) Indemnification.

a) Mortgagor will indemnify and hold harmless Mortgagee, the Lenders
and any Swap “Counterparty and their respective directors, officers, partners, employees and
agents and any persons-awned or controlled by, owning or controlling, or under common control
or affiliated with Meitgagee or any Lender or any Swap Counterparty (collectively, the
“Indemnified Parties”) froni and against, and reimburse the Indemnified Parties on demand for,
any and all Indemnified siaticrs (hereinafter defined). Without limitation, the foregoing
indemnities shall apply to each idemnified Party with respect to matters which in whole or in
part are caused by or arise out of thznegligence of such (and/or any other) Indemnified Party.
However, such indemnities shall not appiy 1o a particular Indemnified Party to the extent that the
subject of the indemnification is caused- by or arises out of the gross negligence or willful
misconduct of that Indemnified Party. Airy-amount to be paid under this paragraph (o) by
Mortgagor to an Indemnified Party shall be a femand obligation owing by Mortgagor (which
Mortgagor hereby promises to pay) to Mortgages for the benefit of such Indemnified Party
pursuant to this Mortgage. Nothing in this paragrapii, elsewhere in this Mortgage or in any other
Loan Document shall limit or impair any rights or ‘remedies of Mortgagee or any other
Indemnified Party (including without limitation any rights 5t contribution or indemnification)
against Mortgagor or any other person under any other provision. of this Mortgage, any other
Loan Document, any other agreement or any applicable Legal Requirement.

(i1) As used herein, the term “Indemnified Matters” means any and all
claims, demands, liabilities (including strict liability), losses, damages (inclading consequential
damages), causes of action, judgments, penalties, fines, costs and expenses {ircinding without
limitation, reasonable fees and expenses of attorneys and other professional consultants and
experts, and of the investigation and defense of any claim, whether or not such claim is
ultimately defeated, and the settlement of any claim or judgment including al} value paid or given
in settlement) of every kind, known or unknown, foreseecable or unforeseeable, which may be
imposed upon, asserted against or incurred or paid by any Indemnified Party at any time and
from time to time, whenever imposed, asserted or incurred, because of, resulting from, in
connection with, or arising out of any transaction, act, omission, event or circumstance in any
way connected with the Property or with this Mortgage or any other Loan Document occurring or
arising at any time on or before the Release Date (as hereinafter defined), including but not
limited to any bodily injury or death or property damage occurring in or upon or in the vicinity of
the Property through any cause whatsoever, any act performed or omitted to be performed
hereunder or under any other Loan Document, any breach by Mortgagor of any representation,
warranty, covenant, agreement or condition contained in this Mortgage or in any other Loan
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Document, any Default or any claim under or with respect to the Hotel Purchase Agreement, any
Lease or any Permitted Encumbrance. The term “Release Date™ as used herein means the
carliest of the following: (i) the date on which the indebtedness and obligations secured hereby
have been paid and performed in full, the Lenders have no further funding obligations under the
Loan Agreement and this Mortgage has been released, (ii) the date on which a court of competent
jurisdiction appoints a receiver for the Property; (iii) the date on which Mortgagee becomes a
mortgagee in possession pursuant to Section 5.1(¢)(iii) of this Mortgage and Mortgagor no longer
has possession of the Property, and (iv) the date on which the lien of this Mortgage is fully and
finally foreclosed or a conveyance by deed in licu of such foreclosure is fully and finally
effective, and possession of the Property has been given to the purchaser or grantee free of
occunancy and claims to occupancy by Mortgagor and Mortgagor's heirs, devisees,
representatives, successors and assigns; provided, that if such payment, performance, release,
foreclosure or conveyance is challenged, in bankruptcy proceedings or otherwise, the Release
Date shail“be deemed not to have occurred until such challenge is rejected, dismissed or
withdrawn with prejudice. The indemnities in this paragraph (o) shall not terminate upon the
Release Date of tmon the release, foreclosure or other termination of this Mortgage but will
survive the Release. Date, foreclosure of this Morigage or conveyance in lieu of foreclosure, the
repayment of the Secured Indebtedness, the termination of any and all Swap Contracts, the
discharge and release ot nis Mortgage and the other Loan Documents, any bankruptcy or other
debtor relief proceeding, ard ary other event whatsoever. The provisions of this paragraph (o)
shall not operate to limit the iydennification obligations of Mortgagor under the Environmental
Agreement.

(p) Taxes on Note or_Mortpage. Mortgagor will promptly pay all income,
franchise and other taxes owing by Mortgagor and any stamp, documentary, recordation and transfer
taxcs or other taxes (unless such payment by Mortgagor is prohibited by law) which may be required to
be paid with respect to the Notes, this Mortgage or any ofaer instrument evidencing or securing any of
the Secured Indebtedness. In the event of the enactment cfter this date of any law of any governmental
entity applicable to Mortgagee or any Lender, the Notes, tite Property or this Mortgage deducting from
the value of property for the purpose of taxation any lien or security-interest thereon, or imposing upon
Mortgagee or the Lenders the payment of the whole or any part of wie taxes or assessments or charges
or liens herein required to be paid by Mortgagor, or changing in any- way the laws relating to the
taxation of deeds of trust or mortgages or security agreements or debts sezured by deeds of trust or
mortgages or security agreements or the interest of the Mortgagee in the property covered thereby, or
the manner of collection of such taxes, so as to affect this Mortgage or the Sccured.Indebtedness, the
Mortgagee or the Lenders, then, and in any such event, Mortgagor, upon demand oy Mortgagee, shall
pay such taxes, assessments, charges or liens, or reimburse Mortgagee therefor; picvided, however,
that if in the opinion of counsel for Mortgagee (i) it might be unlawful to require Mortzagor to make
such payment or (ii) the making of such payment might result in the imposition of interest beyond the
maximum amount permitted by law, then and in such event, Mortgagee may elect, by notice in writing
given to Mortgagor, to declare all of the Indebtedness hereby to be and become due and payable sixty
(60) days from the giving of such notice.

(q) Statement Concerning Notes or Mortgage. Mortgagor shall at any time and
from time to time furnish within seven (7) days of request by Mortgagee a written statement in such
form as may be required by Mortgagee stating that (i) the Notes, this Mortgage and the other Loan
Documents are valid and binding obligations of Mortgagor, enforceable against Mortgagor in
accordance with their terms; (i) the unpaid principal balance of the Notes; (iii) the date to which
interest on the Notes is paid; (iv) the Notes, this Mortgage and the other Loan Documents have not
been released, subordinated or modified; and (v) there are no offsets or defenses agamst the
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enforcement of the Notes, this Mortgage or any other Loan Document. If any of the foregoing
statements are untrue or cannot be determined by Mortgagor, Mortgagor shall, alternatively, specify the
reasons therefor.

Section2.2.  Performance by Mortgagee on Mortgagor’s Behalf. Mortgagor agrees that, if
Mortgagor fails to perform any act or to take any action which under any Loan Document Mortgagor 18
required to perform or take, or to pay any money which under any Loan Document Mortgagor is required
to pay, and whether or not the failure then constitutes a Default hereunder or thereunder, and whether or
not there has occurred any Defauit or Defaults hereunder or the Secured Indebtedness has been
accelerated, Mortgagee, in Mortgagor’s name or its own name, may, but shall not be obligated to,
perform or cause to be performed such act or take such action or pay such money, and any expenses so
incurred by Mbrigagee and any money so paid by Mortgagee shall be a demand obligation owing by
Mortgagor to Martgagee {which obligation Mortgagor hereby promises to pay), shall be a part of the
indebtedness secuied hereby, and Mortgagee, upon making such payment, shall be subrogated 10 all of
the rights of the‘peisan, entity or body politic receiving such payment. Upon reasonable prior notice,
Mortgagee and its desigiices shall have the right to enter upon the Property at any time and from time to
time for any such purposes. -No such payment or performance by Mortgagee shall waive or cure any
Default or waive any right, reisedy or recourse of Mortgagee. Any such payment may be made by
Mortgagee in reliance on any siatement, invoice or claim without inquiry into the validity or accuracy
thereof. Fach amount due and owiiig by Mortgagor to Mortgagee pursuant to this Morigage shall bear
interest, from the date such amount beedines due until paid, at the Default Rate for Base Rate Principal
but never in excess of the maximum norusirious amount permitted by applicable law, which interest
shall be payable to Mortgagee on demand;cud all such amounts, together with such interest thereon,
shall automatically and without notice be a part’ot the indebtedness secured hereby. The amount and
nature of any expense by Mortgagee hereunder aid 4isz time when paid shall be fully established by the
certificate of Mortgagee or any of Mortgagee’s officers or.agents.

Section 2.3. Absence of Obligations of Moartgagee with Respect to Property.
Notwithstanding anything in this Mortgage to the contrary, ivcludirg, without limitation, the definition of
“Property” and/or the provisions of Article 3 hereof, (i) to the uxtent permitted by applicable law, the
Property s composed of Mortgagor’s rights, titlc and interests thercri but not Mortgagor’s obligations,
duties or liabilities pertaining thereto, (ii) Mortgagee neither assumes/nei” shall have any obligations,
duties or liabilities in connection with any portion of the items described in the definition of “Property”
herein, either prior to or after obtaining title to such Property, whether by foreclosure sale, the granting of
a deed in lieu of foreclosure or otherwise, and (iii) Mortgagee may, at any tilne rrior to or after the
acquisition of title to any portion of the Property as above described, advise any party i writing as to the
extent of Mortgagee’s interest therein and/or expressly disaffirm in writing anyrights, interests,
obligations, duties and/or liabilities with respect to such Property or matters related therctc. Without
limiting the generality of the foregoing, it is understood and agreed that Mortgagee shall have no
obligations, duties or liabilities prior to or after acquisition of title to any portion of the Property, as
lessee under any lease or purchaser or seller under any contract or option unless Mortgagee elects
otherwise by written notification.

Section 2.4.  Authorization to File Financing Statements; Power of Attorney.  Mortgagor
hereby authorizes Mortgagee at any time and from time to time to file any initial financing statements,
amendments thereto, and continuation statements with or without signature of Mortgagor as authorized
by applicable law, as applicable to the Collateral. For purposes of such filings, Mortgagor agrees to
furnish any information requested by Mortgagee promptly upon request by Mortgagee. Mortgagor also
ratifies its authorization for Mortgagee to have filed any like initial financing statements, amendments
thereto or continuation statements if filed prior to the date of this Mortgage. Mortgagor hereby
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irrevocably constitutes and appoints Mortgagee and any officer or agent of Mortgagee, with full power of
substitution, as its true and lawful attorneys-in-fact with full irrevocable power and authority in the place
and stead of Mortgagor or in Mortgagor’s own name to execute in Mortgagor’s name any such
documents and to otherwise carry out the purposes of this Section, to the extent that Mortgagor’s
authorization above is not sufficient. To the extent permitted by law, Mortgagor hereby ratifies all acts
said attorneys-in-fact shall lawfully do, have done in the past or cause to be done in the future by virtue
hereof. This power of attorney is a power coupled with an interest and shall be irrevocable.

ARTICLE 3

Assignment of Rents and Leases

Sectior 3.i Assignment. Mortgagor hereby assigns to Mortgagee all Rents, issues and
profits and all es Mortgagor’s rights in and under all Leases. So long as no Default has occurred,
Mortgagor shall have.a license (which license shall terminate automatically and without further notice
upon the occurrence of 4 IDefault) to collect, but not prior to accrual, the Rents under the Leases and,
where applicable, subleascs, such Rents to be held in trust for Mortgagee after the occurrence and during
the continuance of a Default ana 16 otherwise deal with all Leases as permitted by this Mortgage. Upon
the revocation of such license, to the exstent permitted by applicable law, all Rents shall be paid directly
to Mortgagee and not through Mortgapsi, all without the necessity of any further action by Mortgagee,
including, without limitation, any actiou {0 obtain possession of the Land, Improvements or any other
portion of the Property or any action for the aspointment of a receiver. Mortgagor hereby authorizes and
directs the tenants under the Leases to pay Rerits to Mortgagee upon written demand by Mortgagee,
without further consent of Mortgagor, without any-cbligation of such tenants to determine whether a
Default has in fact occurred and regardless of whether Mortgagee has taken possession of any portion of
the Property, and the tenants may rely upon any written’ statement delivered by Mortgagee to the tenants.
Any such payments to Mortgagee shall constitute paymernis to Mortgagor under the Leases, and
Mortgagor hereby irrevocably appoints Mortgagee as its atfoiney-in-fact to do all things, after a Default,
which Mortgagor might otherwise do with respect to the Property and the Leases thereon, including,
without limitation, (i) collecting Rents with or without suit and appWing the same, less expenses of
collection, to any of the obligations secured hereunder or to expenses ot sperating and maintaining the
Property (including reasonable reserves for anticipated expenses), at the optien of the Mortgagee, all in
such manner as may be determined by Mortgagee, or at the option of Mortgugee, holding the same as
security for the payment of the Secured Indebtedness, (i1) leasing, in the name of [Mor!gagor, the whole or
any part of the Property which may become vacant, and (iii) employing agents thereio: and paying such
agents reasonable compensation for their services. The curing of such Default, unless ctker Defaults also
then exist, shall entitle Mortgagor to recover its aforesaid license to do any such things which Mortgagor
might otherwise do with respect to the Property and the Leases thereon and to again collect such Rents.
The powers and rights granted in this paragraph shall be in addition to the other remedies herein provided
for upon the occurrence of a Default and may be exercised independently of or concurrently with any of
said remedies. Nothing in the foregoing shall be construed to impose any obligation upon Mortgagee to
exercise any power or right granted in this paragraph or to assume any liability under any Lease of any
part of the Property and no liability shall attach to Mortgagee for failure or inability to collect any Rents
under any such Lease. The assignment contained in this Section shall become null and void upon the
release of this Mortgage. As used herein: (i) “Lease” means each existing or future lease, sublease (to
the extent of Mortgagor’s rights thereunder) or other agreement under the terms of which any person has
or acquires any right to occupy or use the Property, or any part thereof, or interest therein, and each
existing or future guaranty of payment or performance thereunder, and all extensions, renewals,
modifications and replacements of each such lease, sublease, agreement or guaranty; and (ii) “Rents”
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means all of the rents, issues and profits, and all revenue, income, profits and proceeds derived and to be
derived from the Property or arising from the use or enjoyment of any portion thereof or from any Lease,
including but not limited to the proceeds from any negotiated Lease termination or buyout of such Lease,
liquidated damages following default under any such Lease, all proceeds payable under any policy of
insurance covering loss of remts resulting from untenantability caused by damage to any part of the
Property, all of Mortgagor’s rights to recover monetary amounts from any tenant in bankruptcy including,
without limitation, rights of recovery for use and occupancy and damage claims arising out of Lease
defaults, including rejections, under any applicable Debtor Relief Law, together with any sums of money
that may now or at any time hereafter be or become due and payable to Mortgagor by virtue of any and
all royalties, overriding royalties, bonuses, delay rentals and any other amount of any kind or character
arising under any and all present and al! future oil, gas, mineral and mining Leases covering the Property
or any part thereof, and all proceeds and other amounts paid or owing to Mortgagor under or pursuant to
any and all contracts and bonds relating to the construction or renovation of the Property.

Section 5.2« Covenants, Representations and Warranties Concerning, Leases and Rents,
Mortgagor covenants; represents and warrants that: (a) Mortgagor has good title to, and is the owner of
the entire landlord’s interest in, the Leases and Rents hereby assigned and authority to assign them; (b)
all Leases are valid and enforzeable, and in full force and effect, and are unmodified except as stated
therein; {(c¢) no Rents or Leasés™ have been or will be assigned, mortgaged, pledged or otherwise
encumbered and no other person hay or will acquire any right, title or interest in such Rents or Leases; (d)
no Rents have been waived, released; discounted, set off or compromised except in the normal course of
business consistent with the operation ¢i yesidential properties comparable to the Improvements; ()
except as stated in the Leases, Mortgagor Jiis not received any funds or deposits (other than security
deposits) from any tenant for which credit has riot already been made on account of accrued Rents; (f)
Mortgagor shall perform all of its obligations under tie Leases and enforce the tenants’ obligations under
the Leases to the extent enforcement is prudent under {ne circumstances; (g) Mortgagor will not execute
any Lease except in accordance with the Loan Docunients and for actual occupancy by the tenant
thereunder; (h) Mortgagor shall as often as requested by Mert2agee, within ten (10) days of each request,
deliver to Mortgagee a complete rent roll of the Property it such-detail as Mortgagee may require, and
deliver to such of the tenants and others obligated under the {eases specified by Mortgagee written
notice of the assignment in Section 3.1 hereof in form and content satis*zctory to Mortgagee; (i) promptly
upon request by Mortgagee, Mortgagor shall deliver to Mortgagee true; correct, and complete copies of
the executed originals of all Leases and all records relating thereto; (j) there-shall be no merger of the
leasehold estates created by the Leases, with the fee estate of the Land withcut the-nrior written consent
of Mortgagee; and (k) Mortgagee may at any time and from time to time by specifiz written instrument
intended for the purpose, unilaterally subordinate the lien of this Mortgage to any Lzasc, without joinder
or consent of, or notice to, Mortgagor, any tenant or any other person, and notice is heigoy given to each
tenant under a Lease of such right to subordinate. No such subordination shall constitute a suoordination
to any lien or other encumbrance, whenever arising, or improve the right of any junior lienholder; and
nothing herein shall be construed as subordinating this Mortgage to any Lease.

Section 3.3.  No Liability of Mortgagee. Mortgagee’s acceptance of this assignment shall not
be deemed to constitute Mortgagee a “mortgagee in possession,” nor obligate Mortgagee to appear in or
defend any proceeding relating to any Lease or to the Property, or to take any action hereunder, expend
any money, incur any expenses, or perform any obligation or liability under any Lease, or assume any
obligation for any deposit delivered to Mortgagor by any tenant and not as such delivered to and accepted
by Mortgagee. Mortgagee shall not be liable for any injury or damage to person or property in or about
the Property, or for Mortgagee’s failure to collect or to exercise diligence in collecting Rents, but shall be
accountable only for Rents that it shall actually receive. Neither the assignment of Leases and Rents nor
enforcement of Mortgagee’s rights regarding Leases and Rents (including collection of Rents) nor
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possession of the Property by Mortgagee nor Mortgagee’s consent to or approval of any Lease (nor all of
the same), shall render Mortgagee liable on any obligation under or with respect to any Lease or
constitute affirmation of, or any subordination to, any Lease, occupancy, use or option.

If Mortgagee seeks or obtains any judicial relief regarding Rents or Leases, the same shall in no
way prevent the concurrent or subsequent employment of any other appropriate rights or remedies nor
shall same constitute an election of judicial relief for any foreclosure or any other purpose. Mortgagee
neither has nor assumes any obligations as lessor or landlord with respect to any Lease. The rights of
Mortgagee under this Article 3 shall be cumulative of all other rights of Mortgagee under the Loan
Documents or otherwise.

ARTICLE 4
Defanlt

Section 4.1.  Events of Default. The occurrence of any one of the following shall be a default
under this Mortgage (“Default™:

(a) Failuré to-Tav Indebtedness. Any of the Secured Indebtedness is not paid
when due, regardless of how such amount may have become due.

(b) Nonperformance0f Covenants. Any covenant, agreement or condition herein
(other than covenants to pay the Secured Indebtedness and other covenants, agreements and conditions
expressly addressed in this Section 4.1 or Section 4.1 of the Loan Agreement) is not fully and timely
performed, observed or kept, and remains so foi. > reriod of thirty (30) days after written notice to
Mortgagor; provided, however, that Mortgagor shaillizve an additional sixty (60) days to cure such
failure if and so long as (i) such failure cannot reasonably be cured within the initial thirty (30) period,
(ii) Mortgagor has commenced actions to cure such failure *vithin the initial thirty (30) period, and (iii)
Mortgagor diligently prosecutes such cure, but in no event shill Mortgagor have more than a total of
ninety (90) days after the initial notice of default to cure such defarit:

(c) Default Under Other Loan Documents. The ocCirrence of a default under any
other Loan Document which is not cured within the applicable grace perioc (if any) provided therein;
or the occurrence of a default under any Swap Contract which is not cured wit'iin the applicable grace
period (if any) provided therein, including an Early Termination Event as denned in such Swap
Contract.

(d) Representations. Any statement, representation or warranty in aty of the Loan
Documents, or in any financial statement or any other writing heretofore or hereafter delivered to
Mortgagee or any Lender in connection with the Secured Indebtedness is false, misleading or erroneous
in any material respect on the date hereof or on the date as of which such statement, representation or
warranty 1s made.

(e) Transfer of the Property. Any sale, lease, conveyance, assignment, pledge,
encumbrance, or transfer of atl or any part of the Property or any interest therein, voluntarily or
involuntarily, whether by operation of law or otherwise, except: (i) sales or transfers of items of the
Accessories which have become obsolete or worn beyond practical use and which have been replaced
by adequate substitutes, owned by Mortgagor, having a value substantially equal to or greater than the
replaced items when new; and (ii) the grant, in the ordinary course of business, of a leasehold interest

23

PACLIENT\BANK OF AMERICAWNew Water Park\Construction Mortgage (12-8-12).doc




oA RTINS SR i R 8 S AR NN i S e AL 1 20t 4 e Bl

1234939036 Page: 25 of 35

UNOFFICIAL COPY

in a part of the Improvements to a tenant for occupancy, not containing a right or option to purchase
and not in contravention of any provision of this Mortgage or of any other Loan Document. Mortgagee
may, in its sote discretion, waive a Default under this paragraph, but it shall have no obligation to do
so, and any waiver may be conditioned wpon such one or more of the following (if any) which
Mortgagee may require: the grantee’s integrity, reputation, character, creditworthiness and
management ability being satisfactory to Mortgagee and the Lenders in their sole judgment and grantee
executing, prior to such sale or transfer, a written assumption agreement containing such terms as
Mortgagee may require, a principal paydown on the Notes, an increase in the rate of interest payable
under the Notes, a transfer fee, a modification of the term of the Notes, and any other modification of
the Loan Documents which Mortgagee may require. NOTICE - THE DEBT SECURED HEREBY 18
SUBJECT TO CALL IN FULL AND ANY AND ALL SWAP CONTRACTS ARE SUBJECT TO
TERMINATION OR THE TERMS THEREOF BEING MODIFIED IN THE EVENT OF SALE OR
CONVEYANMCE OF THE PROPERTY.

B [Intentionally Omitted].

() ‘Transfer of Ownership of Mortgagor. The sale, pledge, encumbrance,
assignment or transfer, voluntarily or involuntarily, whether by operation of law or otherwise, of any
mterest in Mortgagor (if Morigagor is not a natural person but is a corporation, partnership, limited
liability company, trust or otheriezal entity), without the prior written consent of Mortgagee
(including, without limitation, if Mertgagor is a partnership or joint venture, the withdrawal from or
admission into it of any general partner-Grjoint venturer).

(h) Grant of Easement, Etz.~ Without the prior written consent of Mortgagee,
Mortgagor grants any easement (other than a temrorary easement for construction or other similar
purposes on adjacent property that is reasonably aceeptable to Mortgagee) or dedication, files any plat,
condominium declaration, or restriction, or otherwise <nzumbers the Property, or seeks or permits any
zoning reclassification or variance, unless such action is exzressly permitted by the Loan Documents or
does not affect the Property.

() Abandonment. The owner of the Property sosiidons any of the Property.

{)] Default Under Other Lien. A default or event of cetanlt occurs under any lien,
security interest or assignment covering the Property or any part thereof (whether or not Mortgagee has
consented, and without hereby implying Mortgagee’s consent, to any such licn, s:curity interest or
assignment not created hereunder), or the holder of any such lien, security interés or assignment
declares a default or institutes foreclosure or other proceedings for the enforcement cf its remedies
thereunder.

(k) Destruction. The Property is so demolished, destroyed or damaged that, in the
reasonable opinion of Mortgagee, it cannot be restored or rebuilt with available funds to a profitable
condition within a reasonable period of time and in any event, prior to the Maturity Date (without, after
the occurrence of such demolition, destruction or damage, such Maturity Date being subject to
extension as provided in this Mortgage), notwithstanding the satisfaction of the conditions set forth in
Section 2.1(d) hereof; provided, that if no other Default has occurred, Mortgagor shall have ninety (90)
days from the date of the occurrence of such demolition, destruction or damage to pay the Secured
Indebtedness in full prior to such being a Default under this Mortgage.

{)] [Intentionally Omitted].
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(m)  Liquidation. Etc.  The liquidation, termination, dissolution, merger,
consolidation or failure to maintain good standing in the State of Illinois and/or the state of
incorporation or organization, if different (or in the case of an individual, the death or legal incapacity)
of the Mortgagor, any owner of the Property or any person obligated to pay any part of the Secured
Indebtedness; provided, that in the case of failure to maintain good standing, the entity not in good
standing shall have thirty (30) days to restore its good standing before a Default shail occur.

{n) [Intentionally Omitted].

(0} Enforceability; Priority. Any Loan Document shall for any reason without
Mortgagee’s specific written consent cease to be in full force and effect, or shall be declared null and
void or venforceable in whole or in part, or the validity or enforceability thereof, in whole or in part,
shall be chalienged or denied by any party thereto other than Mortgagee; or the liens, mortgages or
security interests of Mortgagee in any of the Property become unenforceable in whole or in part, or
cease 1o be of tie priority herein required, or the validity or enforceability thereof, in whole or in part,
shall be challenged-0r°denied by Mortgagor or any person obligated to pay any part of the Secured
Indebtedness.

Section 4.2.  Notice2nd Cure. If any provision of this Mortgage or any other Loan Document
provides for Mortgagee to give to Morigagor any notice regarding a Default or incipient Default, then if
Mortgagee shall fail to give such netice to Mortgagor as provided, the sote and exclusive remedy of
Mortgagor for such fatlure shail be to sec!cappropriate equitable relief to enforce the agreement to give
such notice and to have any acceleration ¢f the maturity of the Notes and the Secured Indebtedness
postponed or revoked and foreclosure proceeaings it connection therewith delayed or terminated pending
or vpon the curing of such Default in the manner-and during the period of time permitted by such
agreement, if any, and Mortgagor shall have no right 10 damages or any other type of relief not herein
specifically set out against Mortgagee, all of which ‘daunages or other relief are hereby waived by
Mortgagor. Nothing herein or in any other Loan Documert chall operate or be construed to add on or
make cumulative any cure or grace periods specified in any ¢f the |.2an Documents.

ARTICLE 5

Remedies

Section 5.1.  Certain Remedies. If a Default shall occur, Mortgagee mav-put shall have no
obligation to) exercise any one or more of the following remedies, without notice {rnless notice is
required by applicable statute):

(a) Acceleration. Mortgagee may at any time and from time to time declare any or
all of the Indebtedness immediately due and payable. Upon any such declaration, such Indebtedness
shall thereupon be immediately due and payable, without presentment, demand, protest, notice of
protest, notice of acceleration or of intention to accelerate or any other notice or declaration of any
kind, alt of which are hereby expressly waived by Mortgagor. Without limitation of the foregoing,
upon the occurrence of a Default described in clauses (A), (C) or (D) of subparagraph (i) or in any
clause of subparagraph (ii) of paragraph (w) of Section 4.1 of the Loan Agreement with respect to
Borrower, all of the Indebtedness shall thereupon be immediately due and payable, without
presentment, demand, protest, notice of protest, declaration or notice of acceleration or intention to
accelerate, or any other notice, declaration or act of any kind, all of which are hereby expressly waived
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by Mortgagor. Swap Contracts are subject to termination by the applicable Swap Counterparty in
accordance with the provisions thereof.

(b) Enforcement of Assignment of Rents. In addition to the rights of Mortgagee
under Article 3 hereof, prior or subsequent to taking possession of any portion of the Property or taking
any action with respect to such possession, Mortgagee may: (1) to the extent permitted by applicable
law, collect and/or sue for the Rents in Mortgagee’s own name, give receipts and releases therefor, and
after deducting all expenses of collection, including attorneys’ fees and expenses, apply the net
proceeds thereof to the Secured Indebtedness in such manner and order as Mortgagee may elect and/or
to the operation and management of the Property, including the payment of management, brokerage
and attorney’s fees and expenses; and (2) require Mortgagor to transfer all security deposits and
records theieo® to Mortgagee together with original counterparts of the Leases.

(¢} Foreclosure and Other Remedies.

() Foreclosure. If a Default has occurred hereunder, or when the
indebtedness hereky secured, or any part thereof, shall become due, whether by acceleration or
otherwise, Mortgagece shall have the right to foreclose the lien hereof for such indebtedness or
part thereof and pursue'ali *2medies afforded to a mortgagee under and pursuant to the llinois
Mortgage Foreclosure Law, 755 \ILCS 5/15-1101 et seq., as amended from time to time (the
“Act’)

(1) Receiver. Upea, or at any time prior or after, the filing of any complaint
to foreclose the lien of this Mortgage o1 ingtuwting any other foreclosure of the liens and security
interests provided for in this Mortgage cr any other legal proceedings under this Mortgage,
Mortgagee may, at Mortgagee’s sole option,-to.<he extent permitted by applicable law, make
application to a court of competent jurisdiction ted 2ppointment of a receiver pursuant to Section
15-1702 of the Act for all or any part of the Property as a matter of strict right and without
notice to Mortgagor, and Mortgagor does hereby snévocably consent to such appointment,
waives any and all notices of and defenses to such appoiitment and agrees not to oppose any
application therefor by Mortgagee, but nothing herein is constczed to deprive Mortgagee of any
other right, remedy or privilege Mortgagee may now have undor tiie law to have a receiver
appointed; provided that the appointment of such receiver, trustee or other appointee by virtue of
any court order, statute or regulation shall not impair or in any manne preiudice the rights of
Mortgagee to receive payment of all of the Rents, issues, deposits and prcfits pursuant to other
terms and provisions set forth in this Mortgage. To the extent permitted by apyplizable law, such
appointment may be made either before or after sale, without notice, withovi iczard to the
solvency or insolvency, at the time of application for such receiver, of the person 0 pirsons, if
any, liable for the payment of the Secured Indebtedness; without regard to the value of the
Property at such time and whether or not the same is then occupied as a homestead; without bond
being required of the applicant; and Mortgagee or any employee or agent thereof may be
appointed as such receiver. Such receiver shall have all powers and duties prescribed by Section
15-1704 of the Act, including the power to take possession, control and care of the Property and
to collect all Rents, issues, deposits, profits and avails thereof during the pendency of such
foreclosure suit and apply all funds received toward the Secured Indebtedness, and in the event
of a sale and a deficiency where Mortgagor has not waived its statutory rights of redemption,
during the full statutory period of redemption, as well as during any further times when
Mortgagor or its administrators, legal representatives, successors or assigns, except for the
intervention of such receiver, would be entitled to collect such Rents, issues, deposits, profits and
avails, and shall have all other powers that may be necessary or useful in such cases for the
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protection, possession, control, management and operation of the Property during the whele of
any such period. To the extent permitted by law, such receiver may extend or modify any then
existing Leases and make new Leases of the Property or any part thereof, which extensions,
modifications and new Leases may provide for terms to expire, or for options to lessees to extend
or renew terms to expire, beyond the Maturity Date, it being understood and agreed that any such
Leases, and the options or other such provisions to be contained therein, shall be binding upon
Mortgagor and all persons whose interests in the Property are subject to the lien hereof, and upon
the purchaser or purchasers at any such foreclosure sale, notwithstanding any redemption from
sale, discharge of indebtedness, satisfaction of foreclosure decree or issuance of certificate of
sale or deed to any purchaser. Without limiting the foregoing, any receiver shall have the power
and authority to sell and convey the Hotel Property pursuant to the Hotel Purchase Agreement,
ncleémy without limitation executing deeds and other closing documents required by the Hotel
Purchas< Agreement or otherwise necessary or desirable in connection therewith, and shall have
the power 2.1 authority to do all things necessary or desirable to effectuate any of the foregoing.

Mortgagor ackrowledges that it has entered into the Hotel Purchase Agreement with the intent
that conveyance o1 the Hotel Property occur in accordance therewith and waives any right to
object to a receiver buing so empowered.

(i) Mozgagee in Possession. In any case in which under the provisions of
this Mortgage Mortgagee has 4 right to institute foreclosure proceedings, whether before or after
the whole principal sum securcd hereby is declared to be immediately due as aforesaid, or
whether before or after the institution pf legal proceedings to foreclose the lien hereof or before
or after judgment thereunder, and 2¢ ail times until confirmation of sale, Mortgagor shall
forthwith, upon demand of Mortgagee, surrénazr to Mortgagee and Mortgagee shall be entitled to
take and upon Mortgagee’s request to the covrito be placed in actual possession of, Mortgagee
shall be placed in possession of the Property or-any part thereof, personally, or by its agent or
attorneys as provided in Subsections (b)(2) and (¢}t Section 1701 of the Act. In such event, to
the extent permitted by applicable law, Mortgagee 1 its discretion may, with or without force
and with or without process of law, enter upon and take and xiaintain or may apply to the court in
which a foreclosure is pending to be placed in possession.of 2il or any part of said Property,
together with all documents, books, records, papers and accoun(s.of Mortgagor or then owner of
the Property relating thereto, and may exclude Mortgagor, its ~oents or servants, wholly
therefrom and may, as attorney in fact or agent of Mortgagor, or in its ¢wn name as Mortgagee
and under the powers herein granted, hold, operate, manage and control e Prenerty and conduct
the business, if any, thereof, either personally or by its agents, and with full rower to use such
measures, legal or equitable, as in its discretion or in the discretion of its sucCessats or assigns
may be deemed proper or necessary to enforce the payment or security of the avails, Rents,
1ssues, and profits of the Property, including actions for the recovery of rent, actions 11t forcible
detainer and actions in distress for Rent, and with full power: (a) to cancel or terminate any
Lease or sublease for any cause or on any ground which would entitle Mortgagor to cancel the
same; (b) to elect to disaffirm any Lease or sublease which is then subordinate to the lien hereof:
(c) to extend or modify any then existing Leases and to make new [eases, which extensions,
modifications and new Leases may provide for terms to expire, or for options to lessees to extend
or renew terms to expire, beyond the maturity date of the indebtedness secured hereby and
beyond the date of the issuance of a deed or deeds to a purchaser or purchasers at a foreclosure
sale, it being understood and agreed that any such Leases, and the options or other such
provisions to be contained therein, shall be binding upon Mortgagor and all persons whose
interests in the Property are subject to the lien hereof and upon the purchaser or purchasers at any
foreclosure sale, notwithstanding any redemption from sale, discharge of the mortgage
indebtedness, satisfaction of any forectosure decree, or issuance of any certificate of sale or deed
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to any purchaser; (d) to enter into any management, leasing or brokerage agreements covering the
Property; (e) to make all necessary or proper repairs, decorating, renewals, replacements,
alterations, additions, betterments and improvements to the Property as to it may seem judicious;
(f) to insure and reinsure the same and all risks incidental to Mortgagee’s possession, operation
and management thereof, and (g) to receive all of such avails, Rents, issues and profits;
Mortgagor hereby granting to Mortgagee full power and authority to exercise each and every of
the rights, privileges and powers herein granted at any and all times hereafter, without notice to
Mortgagor. Without limiting the generality of the foregoing provisions of this Section,
Mortgagee shall also have all power, authority and duties as provided in Section 15-1703 of the
Act.

(iv)  Protective Advances. All advances, disbursements and expenditures
(collectively “advances”) made by Mortgagee or the Lenders before and during foreclosure, prior
to sale, and where applicable, after sale, for the following purposes, including interest thereon at
the Defauli Rate for Base Rate Principal, are hereinafter referred to as “Protective Advances”
and shall constitutzadditional indebtedness hereunder and shall be secured by the lien hereof:

(A)  any amount for restoration or rebuilding in excess of the actual
or estimated proceeds ¢f/insurance or condemnation award for the purpose of such repair or
replacement;

(B) aavaarces in accordance with the terms of this Mortgage to: (i)
protect, preserve or restore the Properiy; (ii) preserve the lien of this Mortgage or the priority
thereof; or (iii) enforce this Mortgage, as rérerred to in Subsection (b)(5) of Section 15-1302 of
the Act;

(©) payments of (i) wheon due installments of principal, interest or
other obligations in accordance with the terms of any Prior Encumbrance (as hereinafter
defined); (ii) when due installments of real estate-waxes and other impositions; (iit} other
obligations authorized by this Mortgage; or (iv) with court 2pproval any other amounts in
connection with other liens, encumbrances or interests reasoravly necessary to preserve the
status of titke, all as referred to in Section 15-1505 of the Act;

(D)  attorneys’ fees and other costs incurred 1n connection with the
foreclosure of this Mortgage as referred to in Sections 1504(d)(2) and 15-1510 of the Act and in
connection with any other litigation or administrative proceeding to which the Morgagee may be
or become or be threatened or contemplated to be a party, including probate =<pd- bankruptcy
proceedings, or in the preparation for the commencement or defense of any such suit or
proceeding; including filing fees, appraisers’ fees, outlays for documents and expert evidence,
witness fees, stenographer’s charges, publication costs, and costs (which may be estimated as to
items to be expended after entry of judgment) of procuring all such abstracts of title, title charges
and examinations, foreclosure minutes, title insurance policies, appraisals, and similar data and
assurances with respect to title and value as Mortgagee may deem reasonably necessary either to
prosecute or defend such suit or, in case of foreclosure, to evidence to bidders at any sale which
may be had pursuant to the foreclosure judgment the true condition of the title to or the value of
the Property;

(E) Mortgagee’s fees and costs arising between the entry of
judgment of foreclosure and the confirmation hearing as referred to in Subsection (b)(1) of
Section 15-1508 of the Act;
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(5 payment by Mortgagee of impositions as required of Mortgagor
by this Mortgage;

(G)  Mortgagee’s advances of any amount required to make up a
deficiency in deposits for installments of impositions, as may be required of Mortgagor under
this Mortgage;

(H)  expenses deductible from proceeds of sale referred to in
Subsections (a) and (b) of Section 15-1512 of the Act; and

H expenses incurred and expenditures made by Mortgagee for any
one or more of the following: (1) if any of the Property consists of an interest in a leasehold
estate under a Lease or sublease, rentals or other payments required to be made by the lessee
under the torms of the Lease or sublease; (2) premiums upon casualty and liability insurance
made by Mtoriwagee whether or not Mortgagee or a receiver is in possession, if reasonably
required, withotiesegard to the limitation to maintaining of insurance in effect at the time any
receiver or Mortgzges takes possession of the Property imposed by Subsection (c)(1) of Section
15-1704 of the Act;(3) nayments required or deemed by Mortgagee to be for the benefit of the
Property or required to be viade by the owner of the Property under any grant or declaration of
easement, easement agreemerii, reciprocal easement agreement, agreement with any adjoining
land owners or other instruments sreating covenants or restrictions for the benefit of or affecting
the Property; (4) shared or conyion expense assessments payable to any association or
corporation in which the owner of tiie ‘premises is a member in any way affecting the Property;
(5) operating deficits incurred by Morigasee\in possession or reimbursed by Mortgagee to any
receiver; (6) fees and costs incurred to obiain an environmental assessment report relating to the
Property; and (7) any monies expended in excessof the face amount of the Notes.

This Mortgage shall be a lien for” zil Protective Advances as to subsequent
purchasers and judgment creditors from the time-ihe Mortgage is recorded, pursuant to
Subsection (b)(5) of Section 15-1302 of the Act.

The Protective Advances shall, except to the exterit, if any, that any of the same
is clearly contrary to or inconsistent with the provisions of the Act, be included in:

(A)  determination of the amount of indebtedness secured by this
Mortgage at any time;

(B)  the indebtedness found due and owing to the Morigagse in the
judgment of foreclosure and any subsequent amendment of such judgment, supplemental
judgments, orders, adjudications or findings by the court of any additional indebtedness
becoming due after entry of such judgment, it being hereby agreed that in any foreclosure
Judgment, the court may reserve jurisdiction for such purpose;

(C)  determination of amounts deductible from sale proceeds
pursuant to Section 15-1512 of the Act;

(D)  determination of the application of income in the hands of any
receiver or mortgagee in possession; and
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(E) computation of any deficiency judgment pursuant to Subsections
(bX2) and (e) of Section 15-1508 and Section 15-1511 of the Act.

All moneys paid for Protective Advances or any of the other purposes authorized
in this Mortgage, the Loan Agreement or any other Loan Documents (including, without
limitation, monies expended pursuant to Section 2.2 of this Mortgage and Section 4.2 of the Loan
Agreement) and all expenses paid or incurred in connection therewith, including attorneys’ fees,
and any other moneys advanced by Mortgagee to protect the Property and the lien hereof, shall
be so much additional indebtedness secured hereby, and shall become immediately due and
payable without notice and with interest thercon at the Default Rate for Base Rate Principal.
Inaction of Mortgagee shall never be considered as a waiver of any right accruing to it on
acconat of any Default on the part of Mortgagor.

Should the proceeds of the Loan or any part thereof, or any amount paid out or
advanced v:i:der the Loan Documents by Mortgagee or the Lenders, be used directly or indirectly
to pay off, discharge or satisfy, in whole or in part, any senior mortgage (as described in
Subsection (1) of Sction 15-1505 of the Act) or any other lien or encumbrance upon the Property
or any part thereof un a parity with or prior or superior to the lien hereof (“Prior Encumbrance”),
then as additional security'bireunder, Mortgagee shall be subrogated to any and all rights, equal
or superior titles, liens and equities, owned or claimed by any owner or holder of said
outstanding liens, charges and-indebtedness, however remote, regardless of whether said liens,
charges and indebtedness are acyaried by assignment or have been released of record by the
holder thereof upon payment.

(v) Waivers and Other Matters.

(A)  Mortgagor acknuw!cdges that the Property does not constitute
agricultural real estate, as said term is defined in Sccticn 15-1201 of the Act or residential real
estate as defined in Section 15-1219 of the Act. Te'the extent permitted by applicable law,
Mortgagor hereby waives any and all rights of reinstatemer t and redemption with respect to any
foreclosure of this Mortgage on behalf of Mortgagor and or’b=half of each and every person
acquiring any interest in or title to the Property of any nature whatsorver, subsequent to the date
of this Mortgage. The foregoing waiver of all rights to reinstatement and redemption is made
pursuant to the provisions of Section 15-1601(b) of the Act.

(B)  Atall times, regardless of whether any Loan proczeds have been
disbursed, this Mortgage secures (in addition to the amounts secured hereby) the jzyiment of any
and all Loan commissions, service charges, liquidated damages, expenses and advancsz due to or
incurred by Mortgagee and the Lenders in connection with the Loan secured hereby; provided,
however, that in no event shall the total amount secured hereby exceed Six Hundred Thirty
Million Dollars ($630,000,000).

(C) At the option of Mortgagee, this Mortgage shall become subject
and subordinate, in whole or in part (but not with respect to priority of entitlement to insurance
proceeds or any condemnation proceeds), to any and all Leases of all or any part of the Property
upon the execution by Mortgagee and recording thereof, at any time hereafter in the appropriate
official records of the County wherein the Property is situated, of a unilateral declaration to that
effect.
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(d) Uniform Commercial Code. Without limitation of Mortgagee’s rights of
enforcement with respect to the Collateral or any part thereof in accordance with the procedures for
foreclosure of real estate, Mortgagee may exercise its rights of enforcement with respect to the
Collateral or any part thereof under the Illinois Uniform Commercial Code, as in effect from time to
time (or under the Uniform Commercial Code in force, from time to time, in any other state to the
extent the same 1s applicable law) and in conjunction with, in addition to or in substitution for those
rights and remedies: (1) Mortgagee may enter upon Mortgagor’s premises to take possession of,
assemble and collect the Collateral or, to the extent and for those items of the Collateral permitted
under applicable law, to render it unusable; (2) Mortgagee may require Mortgagor to assemble the
Collateral and make it available at a place Mortgagee designates which is mutually convenient to allow
Mortgagee to take possession or dispose of the Collateral; (3) written notice mailed to Mortgagor as
provided here'n at least five (5) days prior to the date of public sale of the Collateral or prior to the date
after which private sale of the Collateral will be made shall constitute reasonabie notice; provided that,
if Mortgagee {ai'sto comply with this clause (3) in any respect, its liability for such failure shall be
limited to the lizoilin-{if any) imposed on it as a matter of law under the Itlinois Uniform Commercial
Code, as in effect from time to time (or under the Uniform Commercial Code, in force from time to
time, in any other state (o ‘he extent the same is applicable law); (4) in the event of a foreclosure sale,
whether made by Mortgagee nader the terms hereof, or under judgment of a court, the Collateral and
the other Property may, at the sption of Mortgagee, be sold as a whole; (5) it shall not be necessary that
Maortgagee take possession of the Collateral or any part thereof prior to the time that any sale pursuant
to the provisions of this Section is corducted and it shall not be necessary that the Collateral or any
part thereof be present at the location of sich sale; (6) with respect to application of proceeds from
disposition of the Collateral under Section'..Z hereof, the costs and expenses incident to disposition
shall include the reasonable expenses of retaking, holding, preparing for sale or lease, selling, leasing
and the like and the reasonable attorneys’ fees and iegal expenses including, without limitation, the
allocated costs for in-house legal services incurred by Mortgagee; (7) any and all statements of fact or
other recitals made in any bill of sale or assignment or otiier instrument ¢videncing any foreclosure sale
hereunder as to nonpayment of the Secured Indebtedness ot s to the occurrence of any Default, or as
to Mortgagee having declared all of such indebtedness to be due-and payable, or as to notice of time,
place and terms of sale and of the properties to be sold having been duiy given, or as to any other act or
thing having been duly done by Mortgagee, shall be taken as prima facie evidence of the truth of the
facts so stated and recited; {8) Mortgagee may appoint or delegate any one or more persons as agent to
perform any act or acts necessary or incident to any sale held by Mortgagee,dincluding the sending of
notices and the conduct of the sale, but in the name and on behalf of Mortgagee;(9) Mortgagee may
comply with any applicable state or federal law or regulatory requirements in _sennection with a
disposition of the Collateral, and such compliance will not be considered to afiect adversely the
commercial reasonableness of any sale of the Collateral; (10) Mortgagee may seil the Collateral
without giving any warranties as to the Collateral and specifically disclaim any warranties of title,
merchantability, fitness for a specific purpose or the like and this procedure will not be considered to
affect adversely the commercial reasonableness any sale of the Collateral; (11) Mortgagor
acknowledges that a private sale of the Collateral may result in less proceeds than a public sale; and
(12) Mortgagor acknowledges that the Collateral may be sold at a loss to Mortgagor, and that, in such
event, Mortgagee shall have no liability or responsibility to Mortgagor for such loss.

(e) Lawsuits. Mortgagee may proceed by a suit or suits o equity or at law,
whether for collection of the mndebtedness secured hereby, the specific performance of any covenant or
agreement herein contained or in aid of the execution of any power herein granted, or for any
foreclosure hereunder or for the sale of the Property under the judgment or decree of any court or
courts of competent jurisdiction.
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(f) Entry_on Property. Mortgagee is authorized, prior or subsequent to the
institution of any foreclosure proceedings, to the fullest extent permitted by applicable law, to enter
upon the Property, or any part thereof, and to take possession of the Property and all books and records,
and all recorded data of any kind or nature, regardless of the medium of recording including, without
limitation, all software, writings, plans, specifications and schematics relating thereto, and to exercise
without interference from Mortgagor any and all rights which Mortgagor has with respect to the
management, possession, operation, protection or preservation of the Property. Mortgagee shall not be
deemed to have taken possession of the Property or any part thereof except upon the exercise of its
right to do so, and then only to the extent evidenced by its demand and overt act specifically for such
purpose. All costs, expenses and liabilities of every character incurred by Mortgagee in managing,
operating, maintaining, protecting or preserving the Property shall constitute a demand obligation of
Mortgagor (which obligation Mortgagor hereby promises to pay) to Mortgagee pursuant to this
Mortgage. Ifiiecessary to obtain the possession provided for above, Mortgagee may invoke any and all
legal remedies to'dispossess Mortgagor. In connection with any action taken by Mortgagee pursuant to
this Section, Mortgegee shall not be liable for any loss sustained by Mortgagor resulting from any
failure to let the Properiy.or any part thereof, or from any act or omission of Mortgagee in managing
the Property unless such'lossis caused by the willful misconduct and bad faith of Morigagee, nor shall
Mortgagee be obligated to periorm or discharge any obligation, duty or liability of Mortgagor arising
under any Lease or other agréement relating to the Property or arising under any Permitted
Encumbrance or otherwise arising’ Mortgagor hereby assents to, ratifies and confirms any and all
actions of Mortgagee with respect to th¢ Property taken under this Section.

(2) Termination of Coummitment to Lend. Mortgagee may terminate any
commitment or obligation to lend or disburse furds under any Loan Document.

(h) Other Rights and Remedies.” Miortgagee may exercise any and all other rights
and remedies which Mortgagee may have under the Zoan Documents, or at law or in equity or
otherwise.

Section 5.2.  Proceeds of Foreclosure. The proceeds o any {oreclosure sale of the Property
shal! be distributed and applied in accordance with the provisions of Subsection (c) of Section 15-1512 of
the Act. The judgment of foreclosure or order confirming the sale siail provide (after application
pursuant to Subsections (a) and (b) of said Section 15-1512) for application.of sale proceeds in the
manner set forth in the Loan Agreement.

Section 5.3.  Foreclosure as to Matured Debt. Upon the occurrence of a PPefzult, Mortgagee
shall have the right to proceed with foreclosure of the liens and security interests heieunder without
declaring the entire Secured Indebtedness due, and in such event any such foreclosure sale riay be made
subject to the unmatured part of the Secured Indebtedness; and any such sale shall not in any manner
affect the unmatured part of the Secured Indebtedness, but as to such unmatured part this Mortgage shall
remain in full force and effect just as though no sate had been made. The proceeds of such sale shall be
applied as provided in Section 5.2 hereof. Several sales may be made hereunder without exhausting the
right of sale for any unmatured part of the Secured Indebtedness.

Section 5.4.  Remedies Cumulative. All rights and remedies provided for herein and in any
other Loan Document are cumulative of each other and of any and all other rights and remedies existing
at law or in equity, and Mortgagee and the Lenders shall, in addition to the rights and remedies provided
herein or in any other Loan Document, be entitled to avail themselves of all such other rights and
remedies as may now or hereafter exist at law or in equity for the collection of the Secured Indebtedness
and the enforcement of the covenants herein and the foreclosure of the liens and security interests
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evidenced hereby, and the resort to any right or remedy provided for hereunder or under any such other
Loan Document or provided for by law or in equity shall not prevent the concurrent or subsequent
employment of any other appropriate right or rights or remedy or remedies.

Section 5.5.  Discretion as to Security. Mortgagee may resort to any security given by this
Mortgage or to any other security now existing or hereafter given to secure the payment of the Secured
Indebtedness, in whole or in part, and in such portions and in such order as may seem best to Mortgagee
in its sole and uncontrolled discretion, and any such action shail not in anywise be considered as a waiver
of any of the rights, benefits, liens or security interests evidenced by this Mortgage.

Section 5.6.  Mortgagor’s Waiver of Certain Rights. To the full extent Mortgagor may do so,
Mortgagor 2zrees that Mortgagor will not at any time insist upon, plead, claim or take the benefit or
advantage of any-law now or hereafter in force providing for any appraisement, valuation, stay, extension
or redemption, horaestead, moratorium, reinstatement, marshaling or forbearance, and Mortgagor, for
Mortgagor, Mortgager’s heirs, devisees, representatives, successors and assigns, and for any and all
persons ever claiming.apy. interest in the Property, to the extent permitted by applicable law, hereby
waives and releases all 7ights of redemption, valuation, appraisement, stay of execution, notice of
intention to mature or deciare due the whole of the Secured Indebtedness, notice of election to mature or
declare due the whole of the Sccured Indebtedness and all rights to a marshaling of assets of Mortgagor,
including the Property, or to a sale ip“myerse order of alienation in the event of foreclosure of the liens
and/or security interests hereby created: Mortgagor shall not have or assert any right under any statute or
rule of law pertaining to the marshaling of“assets, sale in inverse order of alienation, the exemption of
homestead, the administration of estates of d<zedents, or other matters whatsoever to defeat, reduce or
affect the right of Mortgagee under the terms of this Mortgage to a sale of the Property for the collection
of the Secured Indebtedness without any prior or different resort for collection, or the right of Mortgagee
under the terms of this Mortgage to the payment of thi¢ Secured Indebtedness out of the proceeds of sale
of the Property in preference to every other claimant whatsGever. Mortgagor waives any right or remedy
which Mortgagor may have or be able to assert pursuant to any provision of Illinois law pertaining to the
rights and remedies of sureties. If any law referred to in-this Secction and now in force, of which
Mortgagor or Mortgagor’s heirs, devisees, representatives, successors-or assigns or any other persons
claiming any interest in the Property might take advantage despiie this Section, shall hereafter be
repealed or cease to be in force, such law shall not thereafter be deemed to preclude the application of
this Section.

ARTICLE 6

Miscellancous

Section 6.1.  Scope of Mortgage. This Mortgage is a mortgage of both real and personal
property, a security agreement, an assignment of rents and leases, a financing statement and fixture filing
and a collateral assignment, and also covers proceeds and fixtures.

Section 6.2.  Fixture Financing Statement. From the date of its recording, this Mortgage shal
be effective as a fixture financing statement within the purview of Section 9-502(b) of the Uniform
Commercial Code of the State of Illinois with respect to the Collateral and all replacements of such
propetty, all substitutions for such property, additions to such property, and the proceeds thereof. The
addresses of Mortgagor (Debtor) and Mortgagee (Secured Party) are set forth below. This Mortgage is to
be filed for recording with the Recorder of Deeds of the county or the counties where the Property is
located. For this purpose, the following information is set forth:
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(a) Name and Address of Debtor:

New Water Park LLC

¢/o DRW Trading Group
540 West Madison Street
Chicago, Nllinois 60661-2555

(b) Name and Address of Secured Party:

Bank of America, N.A., as Administrative Agent
135 South LaSalle Street, 6 Floor
Chicago, Illinois 60603

(c) This document covers goods which are or are to become fixtures.
{d) Debtor is the record owner of the Property.

(&) Debotor’s chief executive office is located in the State of Illinois.
(H Debtor’s state-of formation is Delaware.

(2) Debtor’s exact ieoal name is as set forth in the first paragraph of this
Mortgage.

(h) Debtor’s organizational identification number is 4770082.
(i) Debtor agrees that:

(i) Where Collateral is in possession of a third party, Mortgagor will join
with Mortgagee in notifying the third party of Morigagee’s interest and obtaining an
acknowledgment from the third party that it is holding-such Collateral for the benefit of
Mortgagee;

(i) Mortgagor will cooperate with Mortgagee i obtaining control with
respect to Collateral consisting of: deposit accounts, investment property.ieiter of credit rights
and electronic chattel paper; and

(i)  Until the Secured Indebtedness is paid in full, Mortgagor will not change
the state where it is located or change its company name without giving Mortgagee at ieast thirty
(30) days prior written notice in each instance,

Section 6.3.  Security Agreement and Financing Statement. This Mortgage constitutes a
security agreement from Mortgagor to Mortgagee for the benefit of the Lenders and any Swap
Counterparty under the Uniform Commercial Code of the State of [llinois. This Mortgage shall also be
effective as a financing statement with respect to any other Property as to which a security interest may
be perfected by the filing of a financing statement and may be filed as such in any appropriate filing or
recording office. The respective mailing addresses of Mortgagor and Mortgagee are set forth in the
opening paragraph of this Mortgage. A carbon, photographic or other reproduction of this Mortgage or
any other financing statement relating to this Mortgage shall be sufficient as a financing statement for
any of the purposes referred to in this Section. Mortgagor hereby irrevocably authorizes Mortgagee at
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any time and from time to time to file any initial financing statements, amendments thereto and
continuation statements as authorized by applicable Law, reasonably required by Mortgagee to establish
or maintain the validity, perfection and priority of the security interests granted in this Mortgage. The
foregoing authorization includes Mortgagor’s irrevocable authorization for Mortgagee at any time and
from time to time to file any initial financing statements and amendments thereto that indicate the
Accessories (a) as “all assets” of Mortgagor or words of similar effect, regardless of whether any
particular asset comprised in the Accessories falls within the scope of the Uniform Commercial Code of
the State of Illinois or the jurisdiction where the initial financing statement or amendment is filed, or (b)
as being of an equal or lesser scope or with greater detail.

Section 6.4.  Notice to Account Debtors. In addition to the rights granted elsewhere in this
Mortgage, Morizagee may at any time notify the account debtors or obligors of any accounts, chattei
paper, general iniangibles, negotiable instruments or other evidences of indebtedness included in the
Collateral to pay Mortgagee directly.

Section 6.5. - Waiver by Mortgagee. Mortgagee may at any time and from time to time by a
specific writing intended for the purpose: (a) waive compliance by Mortgagor with any covenant herein
made by Mortgagor to the extent-and in the manner specified in such writing; {b) consent to Mortgagor’s
doing any act which hereunder Mo.igagor is prohibited from doing, or to Mortgagor’s failing to do any
act which hereunder Mortgagor is réquired to do, to the extent and in the manner specified in such
writing; (c) release any part of the Propesty or any interest therein from the lien and security interest of
this Mortgage, or (d) release any party liabiz; vither directly or indirectly, for the Secured Indebtedness or
for any covenant herein or in any other Loar Socument, without impairing or releasing the liability of
any other party. No such act shall in any way affect ihe rights or powers of Mortgagee hereunder except
to the extent specifically agreed to by Mortgagee in-such writing.

Section 6.6.  No Impairment of Security. The liew, security interest and other security rights
of Mortgagee hereunder or under any other Loan Document shall not be impaired by any indulgence,
moratorium ot release granted by Mortgagee including, but-uot limited to, any renewal, extension or
modification which Mortgagee may grant with respect to any Secured-Indebtedness, or any surrender,
compromise, release, renewal, extension, exchange or substitution which Mortgagee may grant in respect
of the Property, or any part thereof or any interest therein, or any release of indulgence granted to any
endorser, guarantor or surety of any Secured Indebtedness. The takinz of additional security by
Mortgagee shall not release or impair the lien, security interest or other secunty rights of Mortgagee
hereunder or affect the liability of Mortgagor or of any endorser, guarantor or surety, o) improve the right
of any junior lienholder in the Property (without implying hereby Mortgagee’s copsent fo any junior
lien).

Section 6.7.  Acts Not Constituting Waiver by Mortgagee. Mortgagee may waive any Default
without waiving any other prior or subsequent Default. Mortgagee may remedy any Default without
waiving the Default remedied. Neither failure by Mortgagee to exercise, nor delay by Mortgagee in
exercising, nor discontinuance of the exercise of any right, power or remedy (including but not limited to
the right to accelerate the maturity of the Secured Indebtedness or any part thereof) upon or after any
Default shall be construed as a waiver of such Default or as a waiver of the right to exercise any such
right, power or remedy at a later date. No single or partial exercise by Mortgagee of any right, power or
remedy hereunder shall exhaust the same or shall preclude any other or further exercise thereof, and
every such right, power or remedy hereunder may be exercised at any time and from time to time. No
modification or waiver of any provision hereof nor consent to any departure by Mortgagor therefrom
shall in any event be effective unless the same shall be in writing and signed by Mortgagee and then such
waiver or consent shall be effective only in the specific instance, for the purpose for which given and to
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the extent therein specified. No notice to nor demand on Mortgagor in any case shall of itself entitle
Mortgagor to any other or further notice or demand in similar or other circumstances. Remittances in
payment of any part of the Secured Indebtedness other than in the required amount in immediately
available U.S. funds shall not, regardless of any receipt or credit issued therefor, constitute payment until
the required amount is actually received by Mortgagee in immediately available U.S. funds and shall be
made and accepted subject to the condition that any check or draft may be handled for collection in
accordance with the practice of the collecting bank or banks. Acceptance by Mortgagee of any payment
in an amount less than the amount then due on any Secured Indebtedness shall be deemed an acceptance
on account only and shall not in any way excuse the existence of a Default hereunder notwithstanding
any notation on or accompanying such partial payment to the contrary.

Section 5.8, Mortgagor’s Successors. If the ownership of the Property or any part thereof
becomes vested 11 a person other than Mortgagor, Mortgagee may, without notice to Mortgagor, deal
with such successoror successors in interest with reference to this Mortgage and to the Secured
Indebtedness hereby fi-the same manner as with Mortgagor, without in any way vitiating or discharging
Mortgagor’s liability hereunder or for the payment of the indebtedness or performance of the obligations
secured hereby. No transfar of the Property, no forbearance on the part of Mortgagee, and no extension
of the time for the payment of the Secured Indebtedness hereby given by Mortgagee shall operate to
release, discharge, modify, chang¢ or affect, in whole or in part, the Hability of Mortgagor hereunder for
the payment of the indebtedness or prrformance of the obligations secured hereby or the liability of any
other persen hereunder for the payment-of the indebtedness secured hereby. Each Mortgagor agrees that
it shall be bound by any modification of t41$ Mortgage or any of the other Loan Documents made by
Mortgagee and any subsequent owner of the Picperty, with or without notice to such Mortgagor, and no
such modifications shall impair the obligations of suci; Mortgagor under this Mortgage or any other Loan
Document. Nothing in this Section or elsewhere~in this Mortgage shall be construed to imply
Mortgagee’s consent to any transfer of the Property.

Section 6.9.  Place of Payment; Forum:; Waiver ot Jury Trial. All Secured Indebtedness which
may be owing hereunder at any time by Mortgagor shall be payable-at the place designated in the Loan
Agreement or the applicable Swap Contract. Mortgagor hereby irrevocably submits generally and
unconditionally for itself and in respect of its property to the non-excitisive jurisdiction of any Iilinois
state court, or any United States federal court, sitting in Cook County, 1l!meis is payable, over any suit,
action or proceeding arising out of or relating to this Mortgage or the Secur:d Indebtedness. Mortgagor
hereby irrevocably waives, to the fullest extent permitted by law, any objection.that Mortgagor may now
or hereafter have to the laying of venue in any such court and any claim that'any such court is an
inconvenient forum. Nothing herein shall affect the right of Mortgagee to serve proccss'in any manner
permitted by law or limit the right of Mortgagee to bring proceedings against Mortgagoe: in any other
court or jurisdiction. TO THE FULLEST EXTENT PERMITTED BY LAW, MORTGAGUR WAIVES
THE RIGHT TO TRIAL BY JURY IN CONNECTION WITH ANY ACTION, SUIT OR OTHER
PROCEEDING ARISING OUT OF OR RELATING TO THIS MORTGAGE OR ANY OTHER LOAN
DOCUMENT.

Section 6.10.  Subrogation to Existing Liens. To the extent that proceeds of the Loan are used
to pay indebtedness secured by any outstanding lien, security interest, charge or prior encumbrance
against the Property, such proceeds have been advanced by Mortgagee at Mortgagor’s request, and
Mortgagee shall be subrogated to any and all rights, security interests and liens owned by any owner or
holder of such outstanding liens, security interests, charges or encumbrances, however remote,
irrespective of whether said liens, security interests, charges or encumbrances are released, and all of the
same are recognized as valid and subsisting and are renewed and continued and merged herein to secure
the Secured Indebtedness, but the terms and provisions of this Mortgage shall govern and control the
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manner and terms of enforcement of the Tiens, security interests, charges and encumbrances to which
Mortgagee is subrogated hereunder. It is expressly understood that, in consideration of the payment of
such indebtedness by Morigagee, Mortgagor hereby waives and releases all demands and causes of action
for offsets and payments in connection with the said indebtedness.

Section 6.11.  Application of Payments to Certain Indebtedness. If any part of the Secured
Indebtedness cannot be lawfully secured by this Mortgage or if any part of the Property cannot be
lawfully subject to the lien and sccurity interest hereof to the full extent of such indebtedness, then all
payments made shall be applied on said indebtedness first in discharge of that portion thereof which is
not secured by this Mortgage.

Sectiin 5.12.  Nature of Loan. The Loan is being made solely for the purpose of carrying on or
acquiring a busiess or commercial enterprise.

Section 6.75.~ -Release of Mortgage. If all of the Secured Indebtedness shall be paid as the
same becomes due and-payable and all of the covenants, warranties, undertakings and agreements made
in this Mortgage are kept‘ard performed, and all Swap Contracts and al} other obligations, if any, of
Mortgagee and the Lenders for further advances have been terminated, then, and in that event only, all
rights under this Mortgage shali «Craiinate (except to the extent expressly provided herein with respect to
indemnifications, representations and” warranties and other rights which are to continue following the
release hereof) and the Property shali-bezeme wholly clear of the liens, security interests, conveyances
and assignments evidenced hereby, and sucli liens and security interests shall be released by Mortgagee
in due form at Mortgagor’s cost. Without iir'tation, all provisions herein for indemnity of Mortgagee,
the Lenders and any Swap Counterparty shall suivive discharge of the Secured Indebtedness, the
termination of any and all Swap Contracts and any forsclosure, release or termination of this Mortgage.

Section 6.14. Notices. All notices, requests, contents, demands and other communications
required or which any party desires to give hereunder shall be’given and deemed delivered in the manner
set forth in the Loan Agreement.

Section 6.15. Invalidity of Certain Provisions. A determipation that any provision of this
Mortgage is unenforceable or invalid shall not affect the enforceability orvalidity of any other provision
and the determination that the application of amy provision of this ‘Norigage to any person or
circumstance is illegal or unenforceable shall not affect the enforceability or valiaity of such provision as
it may apply to other persons or circumstances.

Section 6.16.  Gender: Titles; Construction. Within this Mortgage, words of zay gender shall
be held and construed to include any other gender, and words in the singular number shatl e held and
construed to include the plural, unless the context otherwise requires. Titles appearing at ttic beginning
of any subdivisions hereof are for convenience only, do not constitute any part of such subdivisions, and
shall be disregarded in construing the language contained in such subdivisions. The use of the words
“herein,” “hereof,” “hereunder” and other similar compounds of the word “here” shall refer to this entire
Mortgage and not to any particular Article, Section, paragraph or provision. The term “person” and
words importing persons as used in this Mortgage shall include firms, associations, partnerships
(including limited partnerships), joint ventures, trusts, corporations, limited liability companies and other
legal entities, including public or governmental bodics, agencies or instrumentalities, as well as natural
persons.

Section 6.17.  Reporting Compliance. Mortgagor agrees to comply with any and all reporting
requirements applicable to the Loan which are set forth in any law, statute, ordinance, rule, regulation,
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order or determination of any governmental authority, including but not limited to The International
Investment Survey Act of 1976, The Agricultural Foreign Investment Disclosure Act of 1978, The
Foreign Investment in Real Property Tax Act of 1980 and the Tax Reform Act of 1986 and further agrees
upon request of Mortgagee to furnish Mortgagee with evidence of such compliance.

Section 6.18.  Mortgagee’s Consent. Except where otherwise expressly provided heren, in any
instance hereunder where the approval, consent or the exercise of judgment of Mortgagee is required or
requested, (a) the granting or denial of such approval or consent and the exercise of such judgment shall
be within the sole discretion of Mortgagee, and Morigagee shall not, for any reason or to any extent, be
required to grant such approval or consent or exercise such judgment in any particular manner, regardiess
of the reasonableness of either the request or Mortgagee’s judgment, and (b) no approval or consent of
Mortgagee siial! be deemed to have been given except by a specific writing intended for the purpose and
executed by anauthorized representative of Mortgagee.

Section 6.1% ~[Intentionally Omitted].

Section 6.20.  Erecution; Recording. This Mortgage has been executed in several counterparts,
all of which are identicai; and.all of which counterparts together shall constitute on¢ and the same
instrument. The date or dates refeeied in the acknowledgments hereto indicate the date or dates of actual
execution of this Mortgage, but such/execution is as of the date shown on the first page hereof, and for
purposes of identification and reference the date of this Mortgage shall be deemed to be the date reflected
on the first page hereof. Mortgagor wiil-Cause this Mortgage and all amendments and supplements
thereto and substitutions therefor and all Tirancing statements and continuation statements relating
thereto to be recorded, filed, re-recorded and refiied, in such manner and in such places as Mortgagee
shall reasonably request and will pay all such recerding, filing, re-recording and refiling taxes, fees and
other charges.

Section 6.21.  Successors and Assigns. The terms, provisions, covenants and conditions hereof
shall be binding upon Mortgagor, and the heirs, devisees,-ropresentatives, successors and assigns of
Mortgagor, and shall inure to the benefit of Mortgagee and shall constitute covenants running with the
Land. All references in this Mortgage to Mortgagor shall be deemed t include all such heirs, devisees,
representatives, successors and assigns of Mortgagor.

Section 6.22. Modification or Termination. The Loan Documents 11ay only be modified or
terminated by a written instrument or instruments intended for that purpose and excsuted by the party
against which enforcement of the medification or termination is asserted. Any alicgzd wodification or
termination which is not so documented shall not be effective as to any party.

Section 6.23. No Partnership. Etc. The relationship between Mortgagee and the Lenders, on
one hand, and Mortgagor, on the other, is solely that of lender and borrower. Neither Mortgagee nor any
Lender has any fiduciary or other special relationship with Mortgagor. Nothing contained in the Loan
Documents is intended to create any partnership, joint venture, association or special relationship
between Mortgagor and Mortgagee and the Lenders or in any way make Mortgagee and the Lenders
co-principals with Mortgagor with reference to the Property. All agreed contractual duties between
Mortgagee and the Lenders and Mortgagor are set forth herein and in the other Loan Documents and any
additional implied covenants or duties are hereby disclaimed. Any inferences to the contrary of any of
the foregoing arc hereby expressly negated.

Section 6.24.  Applicable Law. THIS MORTGAGE, ANDITS VALIDITY, ENFORCEMENT
AND INTERPRETATION, SHALL BE GOVERNED BY AND CONSTRUED, INTERPRETED AND
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ENFORCED IN ACCORDANCE WITH AND PURSUANT TO THE LAWS OF THE STATE OF
ILLINOIS (WITHOUT REGARD TO ANY CONFLICT OF LAWS PRINCIPLES) AND APPLICABLE
UNITED STATES FEDERAL LAW, EXCEPT AS OTHERWISE REQUIRED BY MANDATORY
PROVISIONS OF LAW AND EXCEPT TO THE EXTENT THAT REMEDIES PROVIDED BY THE
LAWS OF ANY JURISDICTION OTHER THAN THE STATE OF ILLINOIS ARE GOVERNED BY
THE LAWS OF SUCH OTHER JURISDICTION.

Section 6.25. Use of Proceeds. Mortgagor represents and warrants to Mortgagee (a) that the
proceeds of the Loan will be used for the purposes specified in 815 1LCS 205/4(1)(c) (or any substitute,
amended or replacement statute), and that the Secured Indebtedness constitutes a business loan which
comes within the purview of said 815 ILCS 205/4(1)(c), and (b} that the Loan is an exempted transaction
under the Trath 'n Lending Act, 15 U.S.C. §1601 et seq.

Section 6.2~ Future Advances and Other Amounts Secured: Maximum Indebtedness.
Mortgagor acknov/le2pec and agrees that this Mortgage secures the entire principal amount of the Loan
and interest accrued theredn, regardless of whether any or all of the Loan proceeds are disbursed on or
after the date hereof, and r5gardless of whether the outstanding principal is repaid in whole or part or are
future advances made at a later ate, any and all litigation and other expenses and any other amounts as
provided herein or in any of the ¢incr Loan Documents, including, without limitation, the payment of any
and all loan commissions, service charges, liquidated damages, expenses and advances due to or paid or
incurred by Mortgagee and the Lenders i connection with the Loan, all in accordance with the loan
commitment issued in connection wiiit “this. transaction and the Loan Documents. Under no
circumstances, however, shall the total indebtcness secured hereby exceed Six Hundred Thirty Million
Dollars ($630,000,000). It is agreed that any futur< advances made by Mortgagee and the Lenders for the
benefit of Mortgagor from time to time under this iMortzage or the other Loan Documents and whether or
not such advances are obligatory or are made at the opticat of Mortgagee, made at any time from and after
the date of this Mortgage, and all interest accruing thereonshall be equally secured by this Mortgage and
shall have the same priority as all amounts, if any, advanced as of the date hereof and shall be subject to
all of the terms and provisions of this Mortgage. This Morigage shall be valid and have priority to the
extent of the full amount of the Secured Indebtedness over all subssquent liens and encumbrances,
including statutory liens, excepting solely taxes and assessments levicd on the Property given priority by
law.

Section 6.27. Interest Rate; Maturity Date. The Loan bears interest at variable rates as more
particularly described in Exhibit C attached hereto and made a part hereof. The Loan has an initial
maturity date of December _[5_, 2015, subject to two one year extension options ‘o the terms and
conditions set forth in the Loan Agreement.

Section 6.28. Deed in Trust. If title to the Property or any part thereof is now or hereafter
becomes vested in a trustee, any prohibition or restriction contained herein against the creation of any
lien on the Property shall be construed as a similar prohibition or restriction against the creation of any
lien on or security interest in the beneficial interest of such trust.

Section 6.29.  Collateral Protection Act. Unless Mortgagor provides Mortgagee with evidence
of the insurance required by this Mortgage or any other Loan Document, Mortgagee may purchase
insurance at Mortgagor’s expense to protect Mortgagee’s interest in the Property or any other coliateral
for the Secured Indebtedness. This insurance may, but need not, protect Mortgagor’s interests. The
coverage Mortgagee purchases may not pay any claim that Mortgagor makes or any claim that is made
against Mortgagor in connection with the Property or any other collateral for the Secured Indebtedness.
Mortgagor may later cancel any insurance purchased by Mortgagee, but only after providing Mortgagee
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with evidence that Mortgagor has obtained insurance as required under this Mortgage or any other Loan
Document. If Mortgagee purchases insurance for the Property or any other collateral for the Secured
Indebtedness, Mortgagor shall be responsible for the costs of that insurance, including interest in any
other charges that Mortgagee may lawfully impose in connection with the placement of the insurance,
until the effective date of the cancellation or expiration of the insurance. The costs of the insurance may
be added to the Secured Indebtedness. The costs of the insurance may be more than the cost of insurance
that Mortgagor may be able to obtain on its own. For purposes of the Illinois Collateral Protection Act,
815 ILCS 180/1 et seq., Mortgagor hereby acknowledges Mortgagee’s right pursuant to this Section to
obtain collateral protection insurance.

Section 6.30.  Forbidden Entity. Mortgagor hereby certifies that it is not a “forbidden entity”
as that term/ic cefined in Section 22.6 of the Illinois Deposit of State Moneys Act, 15 TLCS 520/22.6;
Public Act 0940079,

Section 6.5 1.~ ~Rights of Tenants. Mortgagee shall have the right and option to commence a
civil action to foreclose this. Mortgage and to obtain a decree of foreclosure and sale subject to the rights
of any tenant or tenants ¢t fhe Premises having an interest in the Premises prior to that of Mortgagee.
The failure to join any such tepant or tenants of the Premises as party defendant or defendants in any
such civil action or the failure ¢£any decree of foreclosure and sale to foreclose their rights shall not be
asserted by Mortgagor as a defense i any civil action instituted to collect the Secured Indebtedness, or
any part thereof or any deficiency remzining unpaid after foreclosure and sale of the Premises, any
statute or rule of law at any time existing 04z contrary notwithstanding.

Section 6.32. Construction Mortgage. /Thie Notes evidence a debt created by one or more
disbursements to be made by Mortgagee and tie Lenders to Mortgagor to finance the cost of the
construction of certain improvements upon the Premises in accordance with the provisions of the Loan
Agreement, and this Mortgage is a construction mortgagé «5 such term is defined in Section 9-334(h) of
{he Uniform Commercial Code. The terms and conditions recited and set forth in the Loan Agreement
are fully incorporated in this Mortgage and made a part her<of. Ubpon the occurrence of any Default,
Mortgagee may at its option declare the Indebtedness immediatly dve and payable, or complete the
construction of said improvements and enter into the necessary cotfzacts therefore, in which case all
money expended shall be so much additional indebtedness secured hereby 2nd any money expended in
excess of the amount of the original principal shall be immediately due ard payable with interest until
paid at the Default Rate for Base Rate Principal. In the event of a conflict betwsen the terms of the Loan
Agreement and this Mortgage, the provisions of the Loan Agreement shall apply ard take precedence
over this Mortgage. All future advances shall be made within twenty (20) years of tiic 4a¢ hereof.
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IN WITNESS WHEREOQF, Mortgagor has executed this instrument as of the date first written on
page 1 hereof.

NEW WATER PARK LLC, a Delaware
limited liability company

By: DRW Real Estate Management [ LLC,

r

N /A

,.-‘ﬁameMﬁ R. ilson, Jr. _
- Title: Manager

State of Illinois

)
y )
County of mt L(’L&ﬂ }

I, N'{’ li‘j‘, L [_fﬂ' e y , anotarv public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY that Donald R. Wilson, Jr.,/the Manager of DRW Real Estate Management [ LLC,
as the Manager of New Water Park LLC, personaiiy Known to me to be the same person whose name is
subscribed to the foregoing instrument, appeared befors'ms this day in person and acknowledged that he
signed and delivered the said instrument in his capacity s *aid Manager as his free and voluntary act,
and as the free and voluntary act of New Water Park LLC, for thie uses and purposes therein set forth.

Given under my hand and official seal, this __b_ day | ,f]_) ¢ C@ﬂn b@/’ onz
{ ;f:/? 7 g /1/ f

Notary Public

My commission expires: ¥ / Loilée

Official Seal
Malissa Eades

Notary_Public State of inois
My Commission Expires 0B/07/2016

S-1
(Signature Page to Construction Mortgage)
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EXHIBIT A
LAND
[Legal Description}
Real property in the City of Chicago, County of Cook, State of IHlinois, described as follows:

Parcel 1:

That part of Lots 1 and 2 in Block 8 in Cityfront Center, being a resubdivision in the North Fraction of
Section 10, Tewnship 39 North, Range 14, East of the Third Principal Meridian, in Cook County,
[flinois, accorai:g to the plat thereof recorded on February 24, 1987 as Document 87106320, bounded
and described ag feliows: Beginning at a point on the East line of Block § (said East line being aiso the
West line of Nortli New Street) which is 175.00 feet, as measured along said East line, South of the
North line of said Block # and running thence southwardly along said East line of Block 8, a distance of
115.00 feet; thence westwardly along a line parallel with the North line of Block 8, a distance of 215.00
feet to an intersection with-ine West line of said Lots 1 and 2; thence northwardly along said West line of
Lots 1 and 2, a distance of 11500 teet, thence eastwardly along a line paratlel with said North line of
Block 8, a distance of 215.00 feet to the point of beginning.

Parcel 2:

That part of Lot 2 in Block 8 of Cityfront Center, eing a resubdivision in the North Fraction of Section
10, Township 39 North, Range 14, East of the Thizd Principal Meridian, in Cook County, Illinois,
according to the plat thereof recorded on February-24, 1987 as Document 87106320, bounded and
described as follows: Beginning at a point at the East linc o1 Block 8 (said East line being also the West
line of North New Street) which is 290.00 feet, as measured wtong said East line, South of the North line
of said Block 8 and running thence southwardly along said East line-2f Block 8, a distance of 38.25 feet;
thence westwardly along a line parallel with the North fine of Block 2/ a distance of 215.00 feet to an
intersection with the West line of said Lot 2; thence northwardly along jaild West line of Lot 2, a distance
of 38.25 feet; thence eastwardly along a line parallel with said North line ot Biock 8, a distance of 215.00
feet to the point of beginning.

Parcel 3:

The part of Lot 1 in Block 8 in Cityfront Center, being a resubdivision in the North Fractior of Section
10, Township 39 North, Range 14, East of the Third Principal Meridian in Cook County, IHinois,
according to the plat thercof recorded on February 24, 1987 as Document 87106320, bounded and
described as follows: Beginning at a point on the East line of Block 8 (said East line being also the West
line of North New Street) which is 160.00 feet, as measured along said East line, South of the North line
of said Block 8 and running thence southwardly along said East line of Block 8, a distance of 15.00 feet;
thence westwardly along a line paralle] with the North line of Block 8, a distance of 215.00 feet to an
intersection with the West line of said Lot 1; thence northwardly along said West line of Lot 1, a distance
of 15.00 feet; thence eastwardly along a line parallel with said North line of Block 8, a distance of 215.00
feet to the point of beginning.
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Parcel 4:

1ot 2 in Block 8 (Except the North 91.75 feet thereof) in Cityfront Center, being a resubdivision of the
North Fraction of Section 10, Township 39 North, Range 14 East of the Third Principal Meridian,
according to the plat thereof recorded February 24, 1987 as Document 87106320 in Cook County,
Illinois.

THE ABOVE DESCRIBED PARCELS 1 THROUGH 4, INCLUSIVE, MAY ALSO BE DESCRIBED
AS FOLLOWS:

Lot 1 (except <ne North 160.00 fect thereof) and Lot 2 in Block 8 in Cityfront Center, being a
resubdivision of ‘the North Fraction of Section 10, Township 39 North, Range 14 East of the Third
Principal Meridian, aceording to the plat thereof recorded February 24, 1987 as Document 87106320 in
Cook County, lilinois.

Common Address: 455 North Park Drive, Chicago, Illinois

PIN.: 17-10-219-019-0000 Vol. 501
17-10-219-020-0000 Vol. 501
17-10-219-018-0000 Vol. 501
17-10-219-021-0000 Vol. 501
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EXHIBIT B
PERMITTED ENCUMBRANCES

1. General real estate taxes for the year 2012 and subsequent years which are not yet due and
payable.

Permanent Index Numbers:

17-10-219019-0000 Vol. 501 (Affects Parcel 1)
17-10-219-020-0000 Vol. 501 (Affects Parcel 2)
17-10-219-018-0000 Vol. 501 (Affects Parcel 3 and other property)
17-10-218-021-0000 Vol. 501 (Affects Parcel 4)

2. Memorandum of'Agreement dated May 29, 2008 by and between TFC Park Street LLC and
Cityfront Hotel Astoriates Limited Partnership recorded June 2, 2008 as document 0815435227,
as amended by First Amesdment to Memorandum dated and recorded as
document made by and between Cityfront Hotel Associates Limited Partnership and
New Water Park, LLC.

3. Covenants, conditions and restrictions ceitained in Declaration of Protective Covenants,
Conditions and Restrictions for Cityfrort Center East, Chicago, Illinois, dated as of August 31,
1989 and recorded August 31, 1989 as Document 89410218, as amended by First Amendment to
Declaration of Protective Covenants, Conditions'2ad Restrictions for Cityfront Center East,
Chicago, Illinois, dated December 18, 1989 and reesidad December 20, 1989 as document
R9608952.

4. Terms, conditions and provisions of a certain Mutual Grant of Essements dated December 18,
1986 and recorded February 14, 1987 as document 87106321 made by and between the Chicago
Dock and Canal Trust, the Equitable Life Insurance Society of the Uliiter: States and the City of
Chicago to the extent such portions are located on the Land, in accordancs 'with the Ordinance
recorded as document 87106319, as further descended by reference to Exception (13) on page 1
of 4 of Survey No. N-128906 dated July 27, 2012 by National Survey Service, luc

5. Terms, conditions and provisions of an Agreement Regarding Development Rights dztec April
18, 1997 and recorded April 18, 1997 as document 97272956 by and between the Chicago Dock
and Canal Trust and the Hotel Land Company, L.L.C.

6. Restrictive Covenant Agreement made by and between TFC Park Street LLC (Fordham) and 319
E. lllincis Street, LLC (Hanover) recorded July 16, 2007 as document 0719733072,

7. Mutual Consent and Agreement dated July 6, 2012 and recorded July 9, 2012 as document

1219144071 made by and between 465 N. Park Drive, LLC and New Water Park, LLC, and the
terms and provision contained therein.
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8. Terms and obligations of grantee under Temporary Construction Easement dated August 3, 2012
and recorded August 14, 2012 as document 1222734076 made by and between 465 N. Park
Drive, LLC and New Water Park LLC; as amended and restated by Amended and Restated
Temporary Construction Easement dated December 7, 2012 and recorded as
document

PACLIENT\BANK OF AMERICA\New Water Park\Exhibit B to Constrution Loan 12.10.12.doc
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EXHIBIT C
INTEREST PROVISIONS
1.1 Interest Rates. The Principal Debt from day to day outstanding which is not past due shall
bear interest at a rate per annum equal to the following (computed as provided in Section 1.1.3 below) as
applicable:
(a) On Base Rate Principal, on any day, the Base Rate; and
(b) On LIBOR Rate Principal, for the applicable Interest Period, the applicable LIBOR Rate.

1.1.1  Iiteest Rate Elections.

(a) Subject 10 the conditions and limitations in this Exhibit C, Mortgagor may by written notice
to Mortgagee in the form spécified by Mortgagee (a “Rate Election Notice™):

(1) Elect, forasaew advance of funds, that such Principal Debt will be Base Rate
Principal, LIBOR Rate Principzi o+ a combination thereof;

(1) Elect to convert, on’2-LIBOR Business Day, all or part of Base Rate Principal into
LIBOR Rate Principal, ‘

(i) Elect to convert, on the las: day of the Interest Period applicable thereto, all or part
of any LIBOR Rate Principal into Base Rate Prmsiral; or

(tv}  Elect to continue, commencing on the’iast day of the Interest Period applicable
thereto, any LIBOR Rate Principal.

if, for any reason, an effective election is not made in accordance witii tii=-terms and conditions hereof for
any principal advance or for any LIBOR Rate Principal for which the-<orresponding Interest Period is
expiring, or to convert Base Rate Principal to LIBOR Rate Principal, then thes ims in question will be Base
Rate Principal until an effective LIBOR Rate Election is thereafter made for such sums.

(b) Each Rate Election Notice must be received by Mortgagee not lated than 10:00 am.,
Administrative Agent’s Time on the applicable date as follows:

(1) With respect to an advance of or conversion to Base Rate Principai, one (1)
Business Day prior to the proposed date of advance or conversion; and

(i) With respect to an advance of, conversion to or continuation of LIBOR Rate
Principal, three (3) LIBOR Business Days prior to the proposed date of advance, conversion or
continuation.

Unless otherwise specified herein, no conversion from LIBOR Rate Principal may be made other than at the
end of the corresponding Interest Period. Each Rate Election Notice shall stipulate: (A) the amount of the
advance or of the Principal Debt to be converted or continued; (B) the nature of the proposed advance,
conversion or continuation, which shall be either Base Rate Principal, LIBOR Rate Principal or a
combination thereof, and in the case of a conversion or continuation, the nature of the Principal Debt to be
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S Y -t



1234939036 Page: 48 of 35

UNOFFICIAL COPY

converted or continued; and (C) in the case of LIBOR Rate Principal, the proposed commencement date and
duration of the Interest Period. All such notices shall be irrevocable once given, and shall be deemed to
have been given only when actually received by Mortgagee in writing in form specified by Mortgagee.

(©) Mortgagee shall promptly notify Mortgagor and Lenders of the interest rate applicable to
each portion of the Principal Debt other than a Base Rate Principal upon determination of same.

1.1.2 General Conditions Precedent to LIBOR Rate Election. In addition to any other conditions
herein, a LIBOR Rate Election shall not be permitted if:

(a) A Default has occurred and has not been waived by Mortgagee or a Potential Default has
occurred and s continuing; or

(b) After giving effect to the requested LIBOR Rate Election, the sum of all LIBOR Rate
Principal plus all Pdse Rate Principal would exceed the combined Commitments; or

(©) The requested LIBOR Rate Election would cause more than five (5) LIBOR Rate Elections
by Mortgagor to be in effeciat any-.one time; or

(d) The amount of LIBOR Kate Principal requested in the LIBOR Rate Election is other than
$1,000,000 or a larger integral multiple-=f $100,000; or

(e) The requested interest period 22es not conform to the definition of Interest Period herein;
or

() Any of the circumstances referred to-in”"Section 1.1.4 or 1.1.5 below shall apply with
respect to the requested LIBOR Rate Election or the requesies 1.IBOR Rate Principal.

1.1.3  Computations and Determinations. All interest shall ke computed on the basis of a year of
360 days and paid for the actual number of days elapsed (including the first day but excluding the last day).
Mortgagee shall determine each interest rate applicable to the Principal LS in accordance with this Exhibit
C and its determination thereof shall be conclusive in the absence of manitest airor. The books and records
of Mortgagee shall be prima facie evidence of all sums owing to Lenders from tim= to time under the Loan,
but the failure to record any such information shall not limit or affect the obligations of Mortgagor under
the Loan Documents.

1.1.4  Illegality. If any Lender determines that any Law has made it unlawpa, or that any
Governmental Authority has asserted that it is unlawful, for any Lender or its Lending Otfice to make,
maintain or fund advances whose interest is determined by reference to the London Interbank Offered
Rate, or to determine or charge interest rates based upon the London Interbank Offered Rate, or any
Governmental Authority has imposed material restrictions on the authority of such Lender to purchase or
sell, or to take deposits of, U.S. Dollars in the London interbank eurodollar market, then, on notice
thereof by such Lender to Mortgagor through Mortgagee, (a) any obligation of such Lender to make or
continue LIBOR Rate Advances or to convert Base Rate Principal to LIBOR Rate Principal shall be
suspended, and (b) if such notice asserts the illegality of such Lender making or maintaining Base Rate
Advances the interest rate on which is determined by reference to the LIBOR Daily Floating Rate
compenent of the Base Rate, the interest rate on which Base Rate Advances of such Lender shall, if
necessary to avoid such illegality, be determined by Mortgagee without reference to the LIBOR Daily
Floating Rate component of the Base Rate, in each case until such Lender notifies Mortgagee and
Mortgagor that the circumstances giving rise to such determination no longer exist. Upon receipt of such
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notice, (x) Mortgagor shall, upon demand from such Lender (with a copy to Mortgagee), prepay or, if
applicable, convert all LIBOR Rate Principal of such Lender to Base Rate Principal (the interest rate on
which Base Rate Principal of such Lender shall, if necessary to avoid such illegality, be determined by
Mortgagee without reference to the LIBOR Daily Floating Rate component of the Base Rate), either on
the last day of the Interest Period therefor, if such Lender may lawfully continue to maintain such LIBOR
Rate Principal to such day, or immediately, if such Lender may not lawfully continue to maintain such
LIBOR Rate Principal and (y) if such notice asserts the illegality of such Lender determining or charging
interest rates based upon the LIBOR Daily Floating Rate, Mortgagee shall during the period of such
suspension compute the Base Rate applicable to such Lender without reference to the LIBOR Daily
Floating Rate component thereof until Mortgagee is advised in writing by such Lender that it is no Jonger
illegal for such Lender to determine or charge interest rates based upon the LIBOR Daily Floating Rate.

1.1.5 _inability_to Determine Rates. If Required Lenders determine that for any reason in
connection with anv LIBOR Rate Election or a conversion to or continuation of any LIBOR Rate
Principal that (a} U.$ Bollar deposits are not being offered to banks in the London interbank eurodoliar
market for the applicabls 2mount and Interest Period of such LIBOR Rate Election or LIBOR Rate
Principal, (b) adequate an¢ réasonable means do not exist for determining the London Interbank Offered
Rate for any requested Interest Period with respect to a proposed LIBOR Rate Advance or the LIBOR
Daily Floating Rate in connectics with any existing or proposed Base Rate Principal, or (¢) the LIBOR
Rate for any LIBOR Rate Election will ijot adequately and fairly reflect the cost to Lenders of funding
such LIBOR Rate Advance, Mortgagecviii! promptly so notify Mortgagor and each Lender. Thereafter,
(x) the obligation of Lenders to make or inzntain LIBOR Rate Advances shall be suspended, and (y) in
the event of a determination described in i -preceding sentence with respect to the LIBOR Daily
Floating Rate component of the Base Rate, the utiiization of the LIBOR Daily Floating Rate component
in determining the Base Rate shall be suspended, in 2ach case until Mortgagee (upon the instruction of
Required Lenders) revokes such notice. Upon receipt vf'such notice, Mortgagor may revoke any pending
LIBOR Rate Election for a borrowing of, conversion to.r continuation of LIBOR Rate Principal or,
failing that, will be deemed to have converted such LIBOR Rate Election into a request for a Base Rate
Advance in the amount specified therein.

1.1.6  Increased Costs.
(a) If any Change in Law shall:

() impose, modify or deem applicable any reserve, specia. depesit, compulsory
loan, insurance charge or similar requirement against assets of, deposits withor ior the account
of, or credit extended or participated in by, any Lender (except any reserve requicsment reflected
in the LIBOR Rate);

(it) subject Mortgagee or any Lender to any Taxes on its loans, loan principal, letters
of credit, commitments, or other obligations, or its deposits, reserves, other liabilities or capital
attributable thereto; or

(iiiy  impose on any Lender or the London interbank eurodollar market any other
condition, cost or expense affecting the Loan Agreement or any Note or the LIBOR Rate
Advances made by such Lender;

and the result of any of the foregoing shall be to increase the cost to such Lender of making, converting

to, continuing or maintaining any advance the interest on which is determined by reference to the London
Interbank Offered Rate or the LIBOR Daily Floating Rate (or of maintaining its obligation to make any
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such advance), or to reduce the amount of any sum received or receivable by such Lender hereunder
(whether of principal, interest or any other amount) then, upon request of such Lender, Mortgagor will
pay to such Lender such additional amount or amounts as will compensate such Lender for such
additional costs incurred or reduction suffered.

(b) Captital Requirements. If any Lender determines that any Change in Law affecting such
Lender or any Lending Office of such Lender or such Lender’s holding company, if any, regarding
capital or liquidity requirements has or would have the effect of reducing the rate of return on such
Lender’s capital or on the capital of such Lender’s holding company, if any, as a consequence of the
Loan Agreement, any Note, the Commitments of such Lender or the advances made by such Lender, to a
level below that which such Lender or such Lender’s holding company could have achieved but for such
Change in Yaw (taking into consideration such Lender’s policies and the poticies of such Lender’s
holding compary with respect to capital adequacy), then from time to time Mortgagor will pay to such
Lender such adcitroral amount or amounts as will compensate such Lender or such Lender’s holding
company for any suck reduction suffered.

(c) Certificat¢s tor Reimbursement. A certificate of a Lender setting forth the amount or
amounts necessary to compensare-such Lender or its holding company, as the case may be, as specified in
Subsection (a) or (b} of this Sect'on and delivered to Mortgagor shall be conclusive absent manifest
error.  Mortgagor shall pay such Leader, as the case may be, the amount shown as due on any such
certificate within 10 days after receipt ihicof.

(d) Delay in Responses. Failure 4idelay on the part of any Lender to demand compensation
pursuant to the foregoing provisions of this Section 1, 1.6 shall not constitute a waiver of such Lender’s
right to demand such compensation, provided that NMiortgagor shall not be required to compensate a
Lender pursuant to the foregoing provisions of this Section for any increased costs incurred or reductions
suffered more than nine months prior to the date that sucli Pender notifies Mortgagor of the Change in
Law giving rise to such increased costs or reductions anu of such Lender’s intention to claim
compensation therefor (except that, if the Change in Law giving rise-a such increased costs or reductions
is retroactive, then the mine-month period referred to above shall be extended to include the period of
retroactive effect thereof).

1.1.7  Late Charge. If Mortgagor shall fail to make any payment duc hereunder or under the
terms of any Note (other than payment due at maturity) within fifteen (15)-days-after the date such
payment is due, Mortgagor shall pay to the applicable Lender or Lenders on demand = Jate charge equal
to four percent (4%) of such payment. Such fifteen (15) day period shall not be constivzd as in any way
extending the due date of any payment. The “late charge” is imposed for the purpose of dzfraying the
expenses of a Lender incident to handling such defaulting payment. This charge shall be ir acdition to,
and not in lieu of, any other remedy Lenders may have and 1s in addition to any fees and charges of any
agents or attorneys which Mortgagee or Lenders may employ upon the occurrence of a Default, whether
authorized herein or by Law.

1.2 Prepayvment. Mortgagor may prepay the principal balance of this Loan, in full at any
time or in part from time to time, provided that: (i) Mortgagee shall have actually received from
Mortgagor prior written notice of Mortgagor’s intent to prepay, the amount of principal which will be
prepaid (the “Prepaid Principal”), and the date on which the prepayment will be made; (ii) each
prepayment shall be in the amount of $1,000 or larger integral multiple of $1,000 (unless the prepayment
retires the outstanding balance of the Loan in full); (iii} each prepayment shall be in the amount of 100%
of the Prepaid Principal, plus accrued unpaid interest thereon to the date of prepayment, plus any other
sums which have become due to Mortgagee and Lenders under the Loan Documents on or before the date
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of prepayment but have not been paid; and (iv) no portion of LIBOR Rate Principal may be prepaid
except on the last day of the Interest Period applicable thereto, unless (x) the prior written consent of
Mortgagee is obtained which consent, if given, shall provide, without limitation, the manner and order in
which the prepayment is to be applied to the Indebtedness, and (y) Mortgagor pays any Consequential
Loss as a result thereof. in accordance with Section 1.3 below. If the Loan is prepaid in full, any
commitment of Lenders for further advances shall automatically terminate.

1.3 Compensation for Losses. Upon demand by any Lender (with a copy to Mortgagee)
from time to time, Mortgagor shall, within ten (10) days following demand therefor, compensate such
Lender for and hold such Lender harmless from any loss, cost or expense incurred by it as a result of:

(a) any continuation, conversion, payment or prepayment of any LIBOR Rate Principal on a
day other than_tne last day of the Interest Period for such LIBOR Rate Principal (whether voluntary,
mandatory, autoraatic. by reason of acceleration, or otherwise, including, but not limited to, acceleration
upon any transfer orconveyance of any right, title or interest in the Property giving Mortgagee on behalf
of Lenders the right to acellerate the maturity of the Loan as provided in this Mortgage); or

(b) any failure by Martgagor (for a reason other than the failure of such Lender to make a
LIBOR Rate Advance) to prepay; torrow, continue or convert any LIBOR Rate Principal on the date or
in the amount notified by Mortgagor 17 any LIBOR Rate Election or otherwise;

including any loss of revenue, profit or yie'd, as determined by such Lender in its judgment reasonably
exercised (collectively, “Consequential Loss”}.Mortgagor shall also pay any customary administrative
fees charged by such Lender in connection with the toisgoing.

For purposes of calculating amounts payable by Mortzagor to Lenders under this Section 1.3, each
Lender shall be deemed to have funded each LIBOR Rate/Acvance made by it at the London Interbank
Offered Rate for such advance by a matching deposit or Other borrowing in the London interbank
eurodoliar market for comparable amount and for a comparabie perisd, whether or not such LIBOR Rate
Advance was in fact so funded. The foregoing notwithstanding, the amounts of the Consequential Loss
shall never be less than zero or greater than is permitted by applicatle Law. The obligations of
Mortgagor under this Section shall survive any termination of the Loan Dosuments and payment of the
Loan and shall not be waived by any delay by Mortgagee or Lenders in seekir.g such compensation,

14 Default Rate. After the occurrence of a Default (including tihe £xniration of any
applicable cure period), upon the request of the Required Lenders, Mortgagee, without'natice or demand,
may raise the rate of interest accruing on the outstanding principal balance under any Loan Document by
five hundred (500) basis points above the rate of interest otherwise applicable (“Defaul. Rate™),
independent of whether Mortgagee accelerates the outstanding principal balance under any Loan
Document; provided that the application of such Default Rate shall be automatic and shall not require the
request of the Required Lenders or any action by Mortgagee in the event of any Default arising from any
failure by Mortgagor to pay principal on the Loan when due or the occurrence of any event described in
Sectior 4. 1(w)(i) or (ii) of the Loan Agreement.

The following capitalized terms used in this Exhibit C shall have the meanings set forth below:

“Adjusted LIBOR Rate” means the quotient obtained by dividing (i} the applicable London interbank
Offered Rate by (ii) 1,00 minus the LIBOR Reserve Percentage, where,
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“London Interbank Offered Rate™ means, with respect to any applicable Interest Period with respect
to a LIBOR Rate Advance, the rate per annum equal to (a) LIBOR, as published by Reuters (or
other commercially available source providing quotations of LIBOR as may be designated by
Mortgagee from time to time) at approximately 11:00 a.m., London time, two (2) London Banking
Days prior to the commencement of such Interest Period, for U.S. Dollar deposits (for delivery on
the first day of such Interest Period) with a term equivalent to such Interest Period, or (b) if such
rate is not available at such time for any reason, the rate per annum determined by Mortgagee to be
the rate at which deposits in U.S. Dollars for delivery on the first day of such Interest Period in
same day funds in the approximate amount of the LIBOR Rate Advance being made, continued or
converted and with a term equivalent to such Interest Period would be offered by Bank of
America’s London Branch to major banks in the London interbank eurodoliar market at their
request at approximately 11:00 am. (London time) two (2) London Banking Days prior to the
commencement of such Interest Period; and

“LIBOR Reseive Percentage™ means, with respect to any applicable Interest Period, for any day that
percentage (expiessed as a decimal) which is i effect on such day, as prescribed by the Board of
Governors of the Fedoral Reserve System (or any successor) for determining the maximum reserve
requirement {includimg basic, supplemental, emergency, special and marginal reserves) generally
applicable to financial instiutions regulated by the Federal Reserve Board whether or not
applicable to any Lender, in/respect of “Eurocurrency liabilities™ (or in respect of any other
category of liabilities which inchudes deposits by reference to which the interest rate on LIBOR
Rate Principal is determined), whetlier or not any Lender has any Eurocurrency liabilities. The
LIBOR Rate shall be adjusted automa*«aily as of the effective date of each change in the LIBOR
Reserve Percentage.

“Administrative Agent’s Time” has the meaning set forin in the Loan Agreement.
“Alternative Hotel Payment™ has the meaning set forth in the “.0un Agreement.
“Bank of America” means Bank of America, N.A. and 1ts successors.

“Base Rate” means, on any day, a fluctuating rate per annum equal to {ne/Rase Rate Margin plus the
highest of: (a) the Federal Funds Rate plus ¥z of 1%, (b} the rate of interest in e.Yeci for such day as publicly
announced by Bank of America as its “Prime Rate,” and (c) the LIBOR Daily Floaimg Pate plus 1.00%.

“Base Rate Advance” means an advance of the Loan by a Lender to Mortgagor which beuts ‘interest at an
applicable Base Rate at the time in question.

“Base Rate Margin” means two percent (2.0%) per annum; provided, however, that so long as no
Default has occurred and is continuing, the Base Rate Margin shall reduce to one and twenty five
hundredths percent (1.25%) per annum on the date on which all of the following conditions are satisfied:
(1) either (A) the Hotel Sale Date has occurred, Mortgagor has made the prepayment of the Loan required
by Section 2.17 of the Loan Agreement, and Mortgagee has received any Hotel Excess Net Sale Proceeds
Deposit pursuant to Section 2.17 of the Loan Agreement, or (B) if a Hotel Buyer Default has occurred
(and closing has not occurred under the Hotel Purchase Agreement), Mortgagee has received the
Alternative Hotel Payment, and (ii) construction of the Improvements has been completed in accordance
with the requirements of the Loan Documents as evidenced by satisfaction of all of the conditions for the
final advance of the Loan for the Improvements pursuant to Section 5 of Exhibit “E” to the Loan
Agreement.
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“Base Rate Principal” means, at any time, the Principal Debt minus the portion, if any, of such Principal
Debt which is LIBOR Rate Principal.

“Business Day” has the meaning set forth in the Loan Agreement.

“Change in Law” means the occurrence, after the date of the Loan Agreement, of any of the following:
(a) the adoption or taking effect of any Law, (b) any change in any Law or in the administration,
interpretation, implementation or application thereof by any Governmental Authority, or (c) the making
or 1ssuance of any request, rule, guideline, or directive (whether or not having the force of Law) by any
Governmental Authority; provided that notwithstanding anything herein to the contrary, (x) the Dodd-
Frank Wall Street Reform and Consumer Protection Act and (y) all requests, rules, guidelines, or
directives pramulgated by the Bank for International Settlements, the Basel Committee on Banking
Supervision (or 2y successor or similar authority), or the United States or foreign regulatory authorities,
in each case pursuart.to Basel I11, shall in each case be deemed to be a “Change in Law”, regardless of
the date enacted, adopted, or issued.

“Commitment” has the meaning set forth in the Loan Agreement.
“Default” has the meaning set fert!s iicthe Loan Agreement.

“Federal Funds Rate” means, for any.dav, the rate per annum equal to the weighted average of the rates
on overnight Federal funds transactions—with members of the Federal Reserve System arranged by
Federal funds brokers on such day, as publisiiesi by the Federal Reserve Bank on the Business Day next
succeeding such day; provided that (a) if such day isuot a Business Day, the Federat Funds Rate for such
day shall be such rate on such transactions on the next preceding Business Day as so published on the
next succeeding Business Day, and (b) if no such ratc.is so published on such next succeeding Business
Day, the Federal Funds Rate for such day shall be the avarage rate (rounded upwards to the next higher
17100 of 1%} charged to Bank of America on such day on sucnransactions as determined by Mortgagee.

“Governmental Authority” has the meaning set forth in the Loan /.greement.

“Hotel Buyer Default” has the meaning set forth in the Loan Agreement.

“Hotel Excess Net Sale Proceeds Deposit” has the meaning set forth in the LoantAgreement.

“Hotel Purchase Agreement” has the meaning set forth in the Loan Agreement.

“Hotel Sale Date” has the meaning set forth in the Loan Agreement.

“Improvements” means all on-site and off-site improvements to the Land for the high-rise mixed use
development to be constructed on the Land in accordance with the Plans, together with all appurtenances,
all furniture, fixtures and equipment and all other property now or later to be located on the Land and/or in

such improvements.

“Indebtedness” means any and all indebtedness to Mortgagee or the Lenders evidenced, governed or
secured by, or arising under, any of the Loan Documents, including the Loan.

“Interest Period” means with respect to any LIBOR Rate Principal, the period commencing on the date
such LIBOR Rate Principal is disbursed or on the date on which the Principal Debt or any portion thereof is

EXHIBIT C-7




1234939036 Page: 54 of 35

UNOFFICIAL COPY

converted into or continued as such LIBOR Rate Principal, and ending on the date one (1), two (2) or three
(3) months thereafter, as elected by Mortgagor in the applicable Rate Election Notice; provided that:

(1) Each Interest Period must commence on a LIBOR Business Day;

(i1) In the case of the continuation of LIBOR Rate Principal, the Interest Period applicable after
the continuation of such LIBOR Rate Principal shall commence on the last day of the preceding
Interest Period;

(ii1)  The last day for each Interest Period and the actual number of days during the Interest

Period shall be determined by Mortgagee using the practices of the London interbank eurodollar
markei; and

(iv)  No Interest Period shall extend beyond the Maturity Date, and any Interest Period which
begins befeie the Maturity Date and would otherwise end after the Maturity Date shall instead
end on the Maturip: Date.

“Law” or “Laws” has the mcaning set forth in the Loan Agreement.
“Lending Office” has the meaning set forth in the Loan Agreement.

“LIBOR” means the British Bankers Asscciation LIBOR Rate or the successor thereto if the British
Bankers Association is no longer making a LIROK rate available.

“LIBOR Business Day” has the meaning set forth i the Loan Agreement.

“LIBOR Daily Floating Rate” means, for any interest calculation with respect to a Base Rate Advance on
any date, the rate per annum equal to (a) LIBOR, at approximate!y. 1 1:00 a.m., London time determined two
(2) London Banking Days prior to such date for U.S. Dollar/a¢posits being delivered in the London
interbank eurodollar market for a term of one month commencing that aay or (b) if such published rate is
not available at such time for any reason, the rate per annum determinréd-by Mortgagee to be the rate at
which deposits in U.S. Dollars for delivery on the date of determinaticii in same day funds in the
approximate amount of the Base Rate Advance being made or maintained ard with a term equal to one
month would be offered by Bank of America’s London Branch to major banks in the London interbank
eurodollar market at their request at the date and time of determination.

“LIBOR Margin” means three percent (3.0%) per annum; provided, however, that so lang 25 no Default
has occurred and is continuing, the LIBOR Margin shall reduce to two and twenty five ‘iundredths
percent (2.25%) per annum on the date on which all of the following conditions are satistiea: (i) either
(A) the Hotel Sale Date has occurred, Mortgagor has made the prepayment of the Loan required by
Section 2,17 of the Loan Agreement, and Mortgagee has received any Hotel Excess Net Sale Proceeds
Deposit pursuant to Section 2.17 of the Loan Agreement, or (B) if a Hotel Buyer Default has occurred
{and closing has not occurred under the Hotel Purchase Agreement), Mortgagee has received the
Alternative Hotel Payment, and (ii) construction of the Improvements has been completed in accordance
with the requirements of the Loan Documents as evidenced by satisfaction of all of the conditions for the
final advance of the Loan for the Improvements pursuant to Section 5 of Exhibit “E” of the Loan
Agreement.

“LIBOR Rate” means for any applicable Interest Period for any LIBOR Rate Principal, a simple rate per
annum equal to the LIBOR Margin plus the Adjusted LIBOR Rate.
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“LIBOR Rate Advance” means an advance of the Loan by a Lender to Mortgagor which bears interest at
an applicable LIBOR Rate at the time in question.

“LIBOR Rate Election” means an election by Mortgagor of an applicable LIBOR Rate in accordance with
this Exhibit C.

“LIBOR Rate Principal” means any portion of the Principal Debt which bears interest at an applicable
LIBOR Rate at the time in question.

“London Banking Day” means a day on which dealings in U.S. Dollar deposits are conducted by and
between banks in the London interbank eurodollar market.

“Maturity Date’ means December }f)_, 2015, as it may be earlier terminated or extended in accordance
with the terms of the Loan Agreement.

“Plans” has the meaning setforth in the Loan Agreement.

“Potential Default” has the ineaning set forth in the Loan Agreement.

“Prime Rate” means a rate set by Bank of America based upon various factors including Bank of
America’s costs and desired return, genesal economic conditions and other factors, and is used as a
reference point for pricing some loans, whichanay be priced at, above, or below such announced rate. Any

change in such Prime Rate announced by Bauik©f America shall take effect at the opening of business on
the day specified in the public announcement of such-<Ciiange.

“Principal Debt” means the aggregate unpaid principal balunce of the Loan at the time in question.
“Required Lenders™ has the meaning set forth in the Loan Apreement.

“Taxes” has the meaning set forth in the Loan Agreement,
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