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ILLINOIS

Permanent Tax Index Number:
14-28-101-001-0000

Property Address:

3161 N. Orchard Street, a’k/a
655 W. Belmzint Ave.
Chicago, IL 60657

This space reserved for Recorder 's use only.

CONSTRUCTION MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF LEASYS AND RENTS AND FIXTURE FILING

THIS CONSTRUCTION MORTGAG?Y, SECURITY AGREEMENT, ASSIGNMENT
OF LEASES AND RENTS AND FIXTURE yTLING, made as of December 12, 2012 by Fertile
Orchards LLC, an Hlinois limited liability company“Mortgagor") to NORTHBROOK BANK &
TRUST COMPANY, an Illinots banking corporation, its siiccessors and/or assigns ("Mortgagee"),
witnesseth:

RECITALS:

WHEREAS, in accordance with the terms and conditions of that < ertain Construction Loan
Agreement of even date herewith, by and among Mortgagee and Mortgagor (tiic “Loan Agreement”),
Mortgagee has agreed to provide a loan in the maximum principal amount of $2,330,000.00 (the
“Loan™). The Loan is evidenced by that certain Promissory Note of even date herevitii executed by
Mortgagor to the Mortgagee (the “Note™). All capitalized terms not otherwise defiréd herein shall
have the same meanings as such terms are defined in the Loan Agreement.

WHEREAS, interest on the outstanding principal balance of the Note from the date of
disbursement through December 10, 2017 (the “Maturity Date™) will accrue at a per annum rate of
interest equal to the greater from time to time of (i) Four and twenty five one-hundredths percent
(4.25%) per annum (the “Interest Rate Floor™), and (ii) a floating per annum rate of interest (the

THIS DOCUMENT PREPARED
BY AND AFTER RECORDING
RETURN TO:

Aaron B. Zarkowsky

Deutsch, Levy & Engel, Chartered
225 W. Washington Street, Suite 1700
Chicago, [llinois 60606




1300935015 Page: 3 of 28

UNOFFICIAL COPY

“Floating Rate”; the greater from time to time of the Interest Rate Floor and the Fioating Rate being
referred to herein as the “Interest Rate™) equal to the Prime Rate. As used herein, “Prime Rate” shall
mean the floating per annum rate of interest most recently published in The Wall Street Journal as
the prime or base rate. If publication of The Wall Street Journal is discontinued, the Mortgagee, in
its sole discretion, shall designate another daily financial or governmental publication of national
circulation to be used to determine the Prime Rate.

WHEREAS, a condition precedent to Mortgagee's making the Loan to Borrower is the
execution znd delivery by Mortgagor of this Mortgage.

The Mortgagor te<secure the payment of the Indebtedness (as defined below), and all
extensions, modifications /2ud renewals thereof, including any future advances which shall have the
same priority as any advances mid= on the date hereof, together with interest and charges as therein
provided, and the performance c1 the.covenants and agreements herein contained, by the Mortgagor
to be performed, and also in consid=ration of other good and valuable consideration the receipt and
sufficiency of which is hereby acknowledged, hereby mortgages, grants, assigns, remises, releases,
warrants and conveys to the Mortgagee, it5 siccessors and assigns, and grants a security interest in,
the following described property, rights and-interests (referred to collectively herein as the
“Premises™), all of which property, rights and interests are hereby pledged primarily and on a parity
with the Real Estate (as defined below) and not secondarily:

The real estate located in the County of Cook, Sate of Illinois and legally described on
Exhibit “A” attached hereto and made a part hereof (the “Real Estate™)

TOGETHER with all rights and easements now and/o: bereafier created which are
appurtenant to the Real Estate, including but not limited to those rightsand easements more fully
identified thereon, if any; and

TOGETHER with all and singular right, title and interest, including any afte{-=cquired title or
reversion, in and to any and all strips and gores of land adjacent to and used in conreeiion with the
Premises and in and to all other ways, easements, streets, alleys, passages, water, water-courses,
riparian rights, rights, liberties and privileges thereof, if any, and in any way appertaining thereto;
and

TOGETHER with all rents, issues, proceeds, income, royalties, revenue, profits, “accounts,”
escrows, letter-of-credit rights (each as defined in the Code hereinafter defined) accruing and to
accrue from said Premises (which are pledged primarily and on a parity with the real estate and not
secondarily); and

TOGETHER with all buildings and improvements of every kind and description now or
hereafter erected or placed thereon and all materials intended for construction, reconstruction,
alteration and repairs of such improvements now or hereafter erected thereon, all of which materials
shall be deemed to be included within the property subject to this Mortgage, immediately upon the
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delivery thereof to the said Premises, and all fixtures and articles of personal property now or
hereafter owned by Mortgagor and attached to, or located on, and used in the management or
operation of the Premises, including but not limited to all furniture, furnishings, apparatus,
machinery, motors, elevators, fittings, radiators, awnings, shades, blinds, office equipment, carpeting
and other furnishings, and all plumbing, heating, lighting, ventilating, refrigerating, incinerating, air-
conditioning and sprinkler equipment and fixtures and appurtenances thereto; and all renewals or
replacements thereof, proceeds therefrom, or articles in substitution therefor, whether or not the same
are or shall be attached to said building or buildings in any manner and all proceeds of any of the
foregoing; it bieing mutually agreed that all the aforesaid property owned by the Mortgagor and
placed by it ori the Premises shall, so far as permitted by law, be deemed to be fixtures and a part of
the realty, secusity.for the said Indebtedness, and as to the balance of the property aforesaid to the
extent that such agie¢raent and declaration may not be effective and that any of said articles may
constitute goods (as (hat térm is used in the Uniform Commercial Code of the State of Illinois in
effect from time to time (th¢*“Code”); and

TOGETHER with all awards and other compensation heretofore or hereafter to be made to
the present and all subsequent owaers of the property subject to this Mortgage for any taking by
eminent domain, either permanent of tzmporary, of all or any part of the said Premises or any
gasement or appurtenance thereof, includinz severance and consequential damage and change in
grade of streets, which said awards and compersation are hereby assigned to Mortgagee; and

TOGETHER with all of Mortgagor's intetestin all present and future leases, lettings and
licenses of the land, improvements and personally incivding, without limitation, cash or securities
deposited thereunder to secure performance by Mortgagor's lessees of their obligations thereunder,
whether such cash or securities are to be held until the expiratien of the terms of such leases or
applied to one or more of the expiration of such terms, as well as in 2ad to all judgments, awards of
damages and other proceeds relating to rent, tenancies, subtenancics ind occupancies of the land,
improvements and personally, and in and to present and future remainders, rents, issues and profits
thereof; and

TOGETHER with all of Mortgagor's right, title and interest in and to all un<g ned premiums
accrued, accruing or to accrue under any and all insurance policies now or hereaficr obtained by
Mortgagor insuring the Premises and in and to any and all proceeds payable under any on= or more
of said policies; and

TOGETHER with all of Mortgagor's interests in “general intangibles” including “payment
intangibles” and “software” (each as defined in the Code) now owned or hereafter acquired and
related to the Premises, including, without limitation, all of Mortgagor’s right, title and interest in and
to: (i) all agreements, licenses, permits and contracts to which Mortgagor is or may become a party
and which relate to the Premises; (ii) all obligations and indebtedness owed to Mortgagor thereunder;
(iii) all intellectual property related to the Premises; and (iv) all chooses in action and causes of
action relating to the Premises;

TOGETHER with all of Mortgagor's accounts now owned or hereafter created or acquired as
they relate to the Premises, including, without limitation, all of the following now owned or hereafier
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created or acquired by Mortgagor: (i) accounts, contract rights, health-care-insurance receivables,
book debts, notes, drafts, and other obligations or indebtedness owing to the Mortgagor arising from
the sale, lease or exchange of goods or other property and/or the performance of services; (ii) the
Mortgagor's rights in, to and under all purchase orders for goods, services or other property; (iii) the
Mortgagor's rights to any goods, services or other property represented by any of the foregoing;
(iv) monies due or to become due to the Mortgagor under all contracts for the sale, lease or
exchange of goods or other property and/or the performance of services including the right to
payment of any interest or finance charges in respect thereto (whether or not yet eaned by
performanc¢ ¢n the part of the Mortgagor); (v) “securities”, “investment property,” “financial
assets,” and “séeurities entitlements” (each as defined in the Code), and (vi) proceeds of any of the
foregoing and «!l.callateral security and guaranties of any kind given by any person or entity with
respect to any oi the-foregoing; and all warranties, guarantees, permits and licenses in favor of
Mortgagor with respect to-the Premises;

TOGETHER with all 57 Mortgagor's interest in all proceeds of any of the foregoing and any
renewals, replacements, substituiions. extensions, improvements, betterments, appurtenances and
additions to the improvements or perscnally made or acquired by Mortgagor after the date hereof,
and all licenses, permits and other like rights or interests now or hereafter held or acquired by
Mortgagor and necessary or useful for thegneration of the Premises.

The property hercinabove mentioned is hereinafter referred to as the "Real Property” to the
extent that the same is realty, and as the "Collater21" (o the extent that the same is personally. The
Real Property and the Collateral are collectively referrcd to herein as the "Premises”, except where
Real Property and Collateral are specifically referred to.

TO HAVE AND TO HOLD the above described Premises with the appurtenances and
fixtures thereto appertaining or belonging unto the Mortgagee, its successors and assigns, forever, for
the purposes herein set forth and for the security of the Indebtedness, «ne'interest thereon and free
from all rights and benefits under and by virtue of the Homestead Exempticn Laws of the State of
Illinois, which said rights and benefits the said Mortgagor does hereby expressly release and waive.

The conditions of this Mortgage are such that whereas the Mortgagor has executed and
delivered this Mortgage for the purpose of securing the performance of the covenants and agreements
contained herein and in any agreement made with respect to any loan secured hereby, and to secure
the payment when due, but not necessarily in the order set forth, of the following:

(a) any and all sums due or owing under the Note of even date herewith executed by
Borrower to Mortgage;

(b) all sums expended or advanced by Mortgagee pursuant to any term or provision
of the Note, this Mortgage, or any other instrument securing the Indebtedness;

(c) all advances or disbursements of Mortgagee with respect to the Premises for the
payment of taxes, levies, assessments, insurance, insurance premiums or costs incurred in the
protection of the Premises;
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(all of such debts and obligations being collectively referred to herein as the "Indebtedness"), and as
security for the payment of the Indebtedness, Mortgagor has granted to Mortgagee hereunder a lien
against the Premises. In accordance with the provisions of the Note, the whole of the principal sum
thereof then unpaid may be declared and become due and payable upon the occurrence of an Event of
Default (as hereinafter defined) hereunder, or thereunder. The maximum Indebtedness, other than
costs and expenses incurred in connection with actions to collect the Indebtedness, whether pursuant
to a foreclosure of this Mortgage or otherwise, shall not exceed $4,660,000.00.

IT IS FURTHER UNDERSTOOD AND AGREED THAT:

1. Tne b Zortgagor covenants with the Mortgagee, that (i) the Mortgagor is the absolute
owner in fee simple o the Premises and is well seized of the Premises and has a good and
indefeasible estate in fee simiple in the real property described in Exhibit A and has good right to
bargain, sell and convey the sarie.in manner and form as above written; (ii) the Mortgagor shall
forever warrant and defend the remises with the appurtenances thereunto belonging to the said
Mortgagee, its successors and assigns, forever against all lawful claims, and demands whatsoever;
(iii) the Premises is free and clear of al. lizns and encumbrances except those liens and encumbrances
gither in favor of Mortgagee or as set forth-or Exhibit B attached hereto and made a part hereof (the
“Permitted Encumbrances™), and, in either event,as otherwise accepted by Mortgagee in an ALTA
Mortgage Loan Policy of title insurance insurir.g the lien of this Mortgage as a first mortgage; (iv)
the Premises and the intended use thereof by Mortgzgor comply in all material respects with all
applicable restrictive covenants, zoning ordinances 2iad building codes, flood disaster laws,
applicable health and environmental laws and regulatioiisand all other applicable laws, rules and
regulations; and (v) the Mortgagor will execute, acknowledge apd deliver all necessary assurances
unto the Mortgagee of the title to all and singular the Premises hereoy conveyed and intended so to
be, or which Mortgagor may be or shall become hereafter bound s¢™t¢ do.

2. Mortgagor shall pay or cause to be paid, before any penally, interest or costs may be
imposed, all real estate taxes, assessments, levies, water charges, sewer service charges, charges for
public utilities and all other governmental charges, general and special, ordinary ar.d extraordinary,
foreseen and unforeseen, of any kind and nature whatsoever which at any time duriiigbe term of this
Mortgage may be assessed, levied, imposed upon, or become due and payable out of otin'respect of,
or become a lien on, the Premises or any part thereof or any appurtenance thereto (all such taxes,
assessments, levies, water and sewer rents and charges, charges for public utilities, and other
governmental charges being hereinafter referred to collectively as "Taxes", and any of the same being
hereinafter referred to singularly as a "Tax"). Mortgagor shall however, have the right to contest in
good faith any of such Taxes and assessments upon posting with Mortgagee sufficient security,
satisfactory to Mortgagee, for the payment thereof, with interest, costs and penalties, under written
agreement conditioning payment of such contested Taxes and assessments upon determination of
such contest, or prior thereto if the continuance of such contest shall put the Premises in jeopardy of
a tax sale or forfeiture.

3. Other than as stated in Paragraph 2 above, if at any time the United States or the State
of lilinois or any of their subdivisions having jurisdiction shall levy, assess, or charge any tax,
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assessment or imposition upon this Mortgage or the credit or Indebtedness or the interest of
Mortgagee in the Premises or upon Mortgagee by reason of or as holder of any of the foregoing, then
the Indebtedness and the accrued interest thereon become due and payable at the election of the
Mortgagee ninety (90) days after the mailing of notice of such election to Mortgagor; provided
however, said election and the right to elect shall be unavailing, if Mortgagor lawfully may pay for
such assessments or tax including interest and penalties thereon to or for Mortgagee and elects to pay
and does, in fact, pay when payable, for all such assessments or such Tax, as the case may be,
including interest and penalties thereon. In the event of default hereunder or in the event the
Mortgagor Zo¢s not pay the real estate taxes in a timely manner, Mortgagee shall have the right, but
not the obligatiun, to require the Mortgagor to establish a tax escrow with the Mortgagee for the
prompt paymert of'the real estate taxes.

4. Mortgagor shall keep the Premises free and clear from all mechanics liens and
statutory liens of every kind sther than Taxes and permitted assessments which may be a lien but not
yet due and payable, and Mortgagor will not voluntarily create or permit to be created or filed against
its interest in the Premises or suffer to exist, any mortgage lien or other lien or liens inferior or
superior to the lien of this Mortgage (otaer than the lien or liens for real estate taxes and assessments
not yet due and payable) or if filed, Niorteagor will have the same discharged of record either by
payment, the bonding thereof or other lav/ful ineans for discharging any such lien, within sixty (60)
days afier notice of filing; provided, howeve:, th2t Mortgagor shall have the right to contest in good
faith any such mechanics' lien or statutory liea upon posting sufficient security, satisfactory to
Mortgagee, for the payment thereof, with interes!. <osts and penalties, under written agreement
conditioning payment of such contested mechanics' lten o7 statutory lien upon determination of such
contest, or prior thereto if the continuance of such contést or litigation shall put the Premises in
jeopardy of foreclosure sale or forfeiture for such lien.

5. At the Mortgagee’s option, the Mortgagor shall depssit with the Mortgagee, on the
first day of each month until the Indebtedness is fully paid, a sum equal 10 one-twelfth (1/12th) of
one hundred five percent (105.00%) of the most recent ascertainable annual Taxes on the Premises.
If requested by the Mortgagee, the Mortgagor shall also deposit with the Mortgagee an amount of
money which, together with the aggregate of the monthly deposits to be made pursuant to the
preceding sentence as of one month prior to the date on which the next installmentoZ arinual Taxes
for the current calendar year become due, shall be sufficient to pay in full such installment of annual
Taxes, as estimated by the Mortgagee. Such deposits are to be held without any allowance of interest

and are to be used for the payment of Taxes next due and payable when they become due. So long
as no Event of Default shall exist, the Mortgagee shall, at its option, pay such Taxes when the same
become due and payable (upon submission of appropriate bills therefor from the Mortgagor) or shall
release sufficient funds to the Mortgagor for the payment thereof. If the funds so deposited are
insufficient to pay any such Taxes for any year (or installments thereof, as applicable) when the same
shall become due and payable, the Mortgagor shall, within ten (10} days after receipt of written
demand therefor, deposit additional funds as may be necessary to pay such Taxes in full. If the funds
so deposited exceed the amount required to pay such Taxes for any year, the excess shall be applied
toward subsequent deposits. Said deposits need not be kept separate and apart from any other funds
of the Mortgagee. The Mortgagee, in making any payment hereby authorized relating to Taxes, may
do so according to any bill, statement or estimate procured from the appropriate public office without
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inquiry into the accuracy of such bill, statement or estimate or into the validity of any tax,
assessment, sale, forfeiture, tax lien or title or claim thereof.

6. The Mortgagor, without the prior written consent of the Mortgagee, shall not effect,
suffer or permit any Prohibited Transfer (as defined herein). Any conveyance, sale, assignment,
transfer, lien, pledge, mortgage, security interest or other encumbrance or alienation (or any
agreement to do any of the foregoing) of any of the following properties or interests without the
Mortgagee’s prior written consent shall constitute a “Prohibited Transfer” (i) the sale, encumbrance
(including *~ithout limitation by means of subordinate mortgage or lien upon the Premises or any part
thereof or interest therein), assignment, lease (other than leases in the ordinary course of business) or
disposition of the'Pzemises or any part thereof or interest thereon, (ii) the entry into any contract or
agreement to do anytaing prohibited by clause (i) of this subsection, expressly including without
limitation any land coniract, lease/purchase, lease/option or option agreement; (iii) any conveyance,
sale, assignment, transfer. "izi1, pledge, mortgage, security interest or other encumbrance or alienation
(or any agreement to do any o th= foregoing) of all or any part of the member or manager interest, as
the case may be, in the Mortgagor or.2 limited liability company; or (iv) if there shall be any change
in control (by way of transfers of stcck, nartnership or member interests or otherwise) in any partner,
member, manager or shareholder, as apriizable, which directly or indirectly controls the day to day
operations and management of the Morigagor. Except as permitted above, any sale or lease not
actually approved by Mortgagee, shall, at the oztion of Mortgagee, be null and void and shall not
grant any rights in the Premises to the tenant nared therein. In the event of a Prohibited Transfer the
Indebtedness shall become due and payable in full atid/Zortgagee's option. In the event ownership of
the Premises, or any part thereof or interest therein, becoinzs vested in such person or persons other
than the parties hereto, the Morigagee may, without neize to the Mortgagor, deal with such
SUCCESSOr Or successors in interest with reference to this Mortgage, and the said obligations in the
same manner as with Mortgagor, without in any way releasing, discliarging or otherwise affecting
any liability hereunder, or the Indebtedness. Any lease or sublease of the Premises or any part
thereof or interest therein shall provide for the attornment by the sukenant thereof and of all
subtenants or estates thereunder to the owner of the Premises after foreclosure or after a deed in lieu
of foreclosure in the event the sublease would otherwise have been terminatcd because of the
foreclosure.

7. Mortgagor represents warrants and covenants that:

(a) Mortgagor is not now in default under any instruments or obligations relating to the
Premises and no party has asserted any claim of default against Mortgagor relating to the Premises.

(b) The execution and performance of this Mortgage and the consummation of the
transactions hereby contemplated will not result in any breach of, or constitute a default under, any
mortgage, lease, loan, or credit agreement, trust indenture, or other instrument to which Mortgagor is
a party or by which it may be bound or affected; nor do any such instruments impose or contemplate
any obligations which are or may be inconsistent with any other obligations imposed on Mortgagor
under any other instrument(s) heretofore or hereafter delivered by Mortgagor.
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(c) There are no actions, suits or proceedings (including, without limitation, any
condemnation or bankruptcy proceedings) pending or, to the best of Mortgagor's knowledge,
threatened against or affecting Mortgagor or the Premises, or which may adversely affect the validity
or enforceability of this Mortgage, at law or in equity, or before or by any governmental authority
and that Mortgagor is not in default with respect to any writ, injunction, decree or demand of any
court or any governmental authority affecting the Premises.

8. (a) Mortgagor shall keep all buildings, improvements, fixtures and articles of personal
property now or hereafier situated on the Premises insured by a policy or policies of All Risk
Replacement Cost Insurance (with Agreed Amount Endorsement) against loss or damage by, or
abatement of 1er.2! income resulting from fire, flood and such other hazards, casualties and
contingencies (irchuding, but not limited to, extended coverage, vandalism and malicious mischief),
in an amount reasonably srtisfactory to the Mortgagee; however, such amount will be at least equal
to the amount necessary so/that none of the parties hereto shall be deemed a co-insurer of a loss, and
for such length of time as shal e required by the Mortgagee, for the benefit of said Mortgagee, as its
interests may appear, and shall/place and keep the original policy of such insurance with said
Mortgagee or, at Mortgagee's election, a copy thereof and an original certificate thereof. Unless the
Mortgagor provides the Mortgagee evidence of the insurance coverages required hereunder, the
Mortgagee may purchase insurance at the Meitgagor’s expense to cover the Mortgagee’s interest in
the Premises. The insurance may, but need not.protect the Mortgagor’s interest. Mortgagor will
also maintain Flood Insurance, if required, pursuant to a designation of the area in which the
Premises are located as flood prone or a flood risk arca; as defined by the Flood Disaster Protection
Act of 1973, as amended, in an amount satisfactory to t'ie Mortgagee, however, such amount will be
at least equal to the amount necessary so that none of the pa:ties hereto shall be deemed a co-insurer
of a loss, as well as comply with any additional requirenicnts of the National Flood Insurance
Program as set forth in said Act.

(b} Mortgagor shall maintain for the mutual benefit of Morigagae and Mortgagor general
public liability insurance against claims for personal injury, death or pioperty damage occurring
upon, in or about the Premises or any elevators therein and on, in or about tiz¢ adinining streets and
passageways, such insurance to afford protection to the limits of not less than those then customarily
carried with respect to premises similar in construction, general location, use and dccvpancy to the
Premises, but in no event less than a single limit amount of $1,000,000.00. All of such insurance
shall be primary and non-contributing with any insurance which may be carried by Mortgagee.

(c) All such insurance policies shall be paid in accordance with the terms of the policies
currently in force. In the event such coverage is provided as part of a blanket policy, then in such
event the amount of the coverage specifically applicable to the Premises shall be stated on the face of
the policy. All insurance policies are to be held by and, to the extent of its interest, are to be for the
benefit of and first payable in case of loss to the Mortgagee as first mortgagee without contribution,
and the Mortgagor shall deliver to the Mortgagee a new policy of replacement insurance for any
expiring policy, with evidence of advance premium payments, to Mortgagee at its principal officein
Chicago, [llinois, at least fifteen (15) days before the date of such expiration or at such other place or
to such other party as the Mortgagee may, from time to time, designate in writing.
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(d) All amounts recoverable under any policy of casualty insurance are hereby assigned to
the Mortgagee. Mortgagee is authorized and empowered, at its option to adjust or compromise any
loss covered by any insurance policies on the Premises, subject to Mortgagor's consent which shall
not be unreasonably withheld or delayed, and to collect and receive the proceeds from any such
policy or policies. After deducting from said proceeds any reasonable expenses incurred by it in the
collection or handling thereof, and provided that the Note has not matured or no Event of Default (as
hereinafter defined) then exists, provided the Mortgagee determines that the work required to
complete the repair or restoration of the Premises necessitated by such loss can be completed no later
than six (6}‘months prior to the Maturity Date, and the total of the insurance proceeds and such
additional amsunts placed on deposit with the Mortgagee by the Mortgagor for the specific purpose
of rebuilding or restoring the Premises equals or exceeds, in the sole and absolute discretion of the
Mortgagee, the réasowable costs of such rebuilding or restoration, then Mortgagor shall be allowed to
use the insurance proceeds to restore and rebuild the Premises. To the extent the proceeds are not
used to restore ot rebuild the Premises, or if the Note has matured or an Event of Default then exists,
the insurance proceeds shall ke apnlied to the Indebtedness.

The Mortgagee is hereby irievocably appointed by the Mortgagor as attorney-in-fact for the
Mortgagor to assign any policy to itseli or its nominees in the event of the foreclosure of this
Mortgage. This power as attorney-in-fact ranted hereunder shall be a power coupled with an
interest and cannot be revoked by Mortgagoi. Inthe event of foreclosure of this Mortgage, or other
transfer of title in lieu of foreclosure of the Preraises, all right, title and interest of the Mortgagor in
and to any insurance policies then in force, shall pacs to the purchaser or grantee thereof.

9. Mortgagor will give Mortgagee immedisie notice of the actual or threatened
commencement of any proceedings under eminent domain aitecting all or any part of the Premises or
any easement therein or appurtenance hereof, including severance 2ad consequential damage and
change in grade of streets, and will deliver to Mortgagee copies'vi.2ny and all papers served in
connection with any such proceedings. Mortgagor agrees that all awards hereafter made by any
public or quasi-public authority to the present and all subsequent owners of the Premises by virtue of
an exercise of the right of eminent domain by such authority, including any awar<-{or taking of title,
possession or right of access to a public way, or for any change of grade or sires s affecting said
Premises, are hereby assigned to the Mortgagee and Mortgagee at its option is h¢rzoy authorized,
directed and empowered to settle or compromise, and to collect and receive the proceeds of any such
award and awards from the authorities making the same and to give proper receipts thereiore. After
deducting from such proceeds any reasonable expenses incurred by Mortgagee in the collection or
handling thereof, and provided that the Note has not matured or no Event of Default then exists, and
subject to Paragraph 10 below, Mortgagor shall be allowed to use such award or awards to restore
and rebuild the Premises. To the extent the award or awards are not used to restore or rebuild the
Premises, or if the Note has matured or an Event of Default then exists, the award or awards shall be
applied to the Indebtedness.

The Mortgagor hereby covenants and agrees to and with the Mortgagee upon request of the
Mortgagee to make, execute and deliver any and all assignments and other instruments sufficient for
the purpose of assigning all such awards to the Mortgagee, frec and clear and discharged of any and
all encumbrances of any kind or nature whatsoever except as above stated. Notwithstanding any
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taking under the power of eminent domain, alteration of the grade of any street, or other injury to or
decrease in value of the Premises by any public or quasi-public authority or corporation, Mortgagor
shall continue to pay the Indebtedness and any reduction in the principal sum resulting from the
application by the Mortgagee of such award or payment as hereinafter set forth shall be deemed to
take effect only on the date of such receipt.

10.  Inthe event that insurance proceeds or the proceeds of an eminent domain proceeding
are to be applied to pay for the cost of rebuilding or restoration of the building and improvements on
the Premiscs, such funds will be placed in an account at Mortgagee and made available for
disbursement by Mortgagee.

In the event'sach proceeds are applied toward restoration or rebuilding, the buildings and
improvements shall be 50 ~estored or rebuilt so that the Premises shall be of at least equal value and
the buildings and improve nent thetein shall be of substantially the same character as prior to such
damage or destruction. Sucli proceeds shall be made available, from time to time, upon the
Mortgagee being furnished with-satisfactory evidence of the estimated cost of completion thereof and
with all necessary architect's certif cates, waivers of lien, contractor's sworn statements and other
evidence of cost and of payments. All rlans and specifications for such rebuilding or restoration
shall be presented to and approved by Mertpugee prior to the commencement of any such repair or
rebuilding. At all times the undisbursed balance.of said proceeds remaining in the hands of the
Mortgagee shall be at least sufficient to pay for the cost of completion of the work free and clear of
liens.

11.  Mortgagor hereby agrees that in the event ivfortgagor shall fail to comply with any or
all of the respective covenants, agreements, conditions ara stipulations herein set forth, then the
Mortgagee, shall be and hereby is authorized and empowercd acits option, but without legal
obligation to do so, to pay, perform the same without waiver o1 4y other remedy, any unpaid
obligation secured by any lien on the premises, water rents, sewcr iental charges and other
governmental charges and rates and all or any part of the unpaid taxes, levies, assessments and
reassessments; to effect insurance on the Premises in the amounts above nainied:-and, subject to the
rights of tenants, to enter or have its agents enter upon the Premises whenever reesssary for the
purpose of inspecting the premises and curing any default hereunder. The Mortgagoragrees that the
Mortgagee shall thereupon have a claim against the Mortgagor for all sums paid by Mortgagee for
such water charges, sewer service charges and other governmental or municipal charges aud rates,
taxes, levies, assessments and re-assessments, insurance and defaults cured, together with a lien upon
the Premises for the sum so paid plus interest at the Default Rate.

12.  Mortgagor shall not commit waste upon the Premises or suffer waste to be committed
thereon. Mortgagor will keep the Premises in good order and repair and in material compliance with
any law, regulation, ordinance, or contract applicable to the use and occupation of the Premises, and
from time to time make all needful and proper replacements so that said buildings, fixtures,
machinery and appurtenances will at all times, be in good condition, fit and proper for the respective
purposes for which they were erected or installed. Mortgagor shall observe and comply with all
conditions and requirements necessary to maintain any and all rights, licenses, permits (including
but not limited to zoning variances, special exceptions and non-conforming uses), privileges, fran-
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chises and concessions which are applicable to the Premises or which have been granted to or
contracted for by Mortgagor in connection with any existing or presently contemplated use of the
Premises and shall obtain and keep in full force and effect all required governmental and municipal
approvals as may be required from time to time to comply with all environmental, ecological and
other requirements and with any and all conditions attached to the insurance relating to the Premises
and maintenance thereof, with all work that is outside the usual and ordinary course of Mortgagor's
business being subject to prior written approval by Mortgagee which Mortgagee shall not
unreasonably withhold. Mortgagor shall permit Mortgagee or its agents, at all reasonable times,
subject to fhe tights of tenants, to enter upon and inspect the Premises.

13.  Mdorigagor covenants and agrees that it will keep and maintain books and records of
account, or causé pocks and records of account to be kept and maintained in which full, true and
correct entries shall beinade of all dealings and transactions relative to the Premises, which books
and records of account sha'l,at reasonable times and on reasonable notice, be open to the inspection
of Mortgagee and its accountzints and other duly authorized representatives. Such books of record
and account shall be kept and «naintained in accordance with a cash basis or other recognized
comprehensive basis of accounting consistently applied.

14.  (a) In the event an action skl be instituted to foreclose this Mortgage, or prior to
foreclosure but after an Event of Default (as hereinafter defined), Mortgagee shall be entitled to the
appointment of a receiver of the rents, issues and profits of the Premises as a matter of right and
without notice, with power to collect the rents, issues 2nd profits of the Premises due and becoming
due during the period of default and/or the pendency ot such foreclosure suit to and including the
date of confirmation of the sale under such foreclosure ard during the redemption period, if any,
after such confirmation, such rents and profits being hercoy expressly assigned and pledged as
security for the payment of the Indebtedness without regard o the-value of the Premises or the
solvency of any person or persons liable for the payment of the liidzbtedness and regardless of
whether Mortgagee has an adequate remedy at law. The Mortgagor forits¢If and for any subsequent
owner hereby waives any and all defenses to the application for a receiver a5 above provided and
hereby specifically consents to such appointment but nothing herein contairicd is-to be construed to
deprive the holder of the Mortgage of any other right or remedy or privilege it rnav new have under
the law to have a receiver appointed. The provision for the appointment of a teCeiver and the
assignment of such rents, issues and profits is made an express condition upoa which the
Indebtedness is made. In such event, the court shall at once on application of the Mortgagee or its
attorney in such action, after notice, appoint a receiver to take immediate possession of, manage and
control the Premises, for the benefit of the holder or holders of the Indebtedness and of any other
parties in interest, with power to collect the rents and profits of said Premises during the pendency of
such action, and to apply the same toward the payment of the several obligations herein mentioned
and described, notwithstanding that the same or any part thereof is occupied by Mortgagor or any
other person. The rights and remedies herein provided for shall be deemed to be cumulative and in
addition to and not in limitation of, those provided by law and if there be no receiver so appointed,
Mortgagee itself may proceed to collect the rents, issues and profits from the Premises. From any
said rents, issues and profits collected by the receiver or by the Mortgagee prior to a foreclosure sale,
there shall be deducted the cost of collection thereof and the expenses of operation of the Premises,
including but not limited to real estate commissions, receiver's fee and the reasonable fees of its
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attorney, if any, and Mortgagee's reasonable attorneys' fees, if permitted by law, and court costs; the
remainder shall be applied against the Indebtedness in such order and in such manner as Mortgagee
may elect. In the event the rental and other income is not adequate to pay all tax and other expenses
of operation, the Mortgagee may, but is not obligated to, advance to any receiver the amounts
necessary to operate, maintain and repair, if necessary, the Premises and any such amounts so
advanced, together with interest thereon at the Default Rate, shall be secured by this Mortgage and
have the same priority of collection as the principal Indebtedness.

(b).<During the continuance of any Event of Default, which remains uncured after the
expiration of ny applicable cure period, Mortgagor shall forthwith upon demand of Mortgagee
surrender to Mortgnoee the possession of the Premises, and Mortgagee shall be entitled to take actual
possession of the Tramises or any part thereof personally or by its agents or attorneys, as for
condition broken, and Miogagee in its discretion may enter upon and take and maintain possession
of all or any part of the Prenises together with all documents, books, records, papers and accounts of
the Mortgagor or the then owriei of the Premises relating thereto, and may under the powers herein
granted:

(i) perform such construction, make all necessary and proper maintenance, repairs,
renewals, replacements, additionz 2rd improvements thercto and thereon, and purchase or
otherwise acquire additional fixtures 2ad personal property as may be necessary or
appropriate;

(ii) insure or keep the Premises insured;

(iii) hold, operate, manage or control the Premises and conduct the business, if any,
thereof, either personally or by its agents, and with full powerto use such measures, legal or
equitable, as in its discretion it deems proper or necessary to <n‘orce the payment or security
of the income, rents, issues and profits of the Premises, includiaig actions for the recovery of
rent, actions in forcible detainer and actions in distress for rents, liereby granting fuil power
and authority to exercise each and every of the rights, privileges and powers herein granted at
any and all times hereafter, without notice to Mortgagor;

(iv) enter into agreements with others to exercise the powers herein granted
Mortgagee, all as Mortgagee from time to time may determine; and Mortgagee raay collect
and receive all the proceeds from the rents, income and other benefits of the Premises,
including those past due as well as those accruing thereafter;

(v) cancel or terminate any lease or sublease for any cause or on any ground which
would entitle Mortgagor to cancel the same,;

(vi) extend or modify any then existing leases and make new leases, upon
commercially reasonable terms and conditions, which extensions, modifications and new
leases may provide for terms to expire, or for options to lessees to extend or renew terms to
expire, beyond the maturity date of the Notes and the issuance of a deed or deeds to a
purchaser or purchasers at a foreclosure sale, it being understood and agreed that any such

380778-1 12



1300935015 Page: 14 of 28

UNOFFICIAL COPY

leases, and the options or other such provisions to be contained therein, shall be binding upon
Mortgagor and all persons whose interests in the Premises are subject to the lien hereof and
shall be binding also upon the purchaser or purchasers at any foreclosure sale,
notwithstanding any redemption from sale, discharge of the Indebtedness, satisfaction of any
foreclosure decree, or issuance of any certificate of sale or deed to any purchaser,

(vii) make all necessary or proper repairs, decorating, renewals, replacements,
alterations, additions, betterments and improvements to the Premises as it may deem
judi<ions, insure and reinsure the same and all risks incidental to Mortgagee's possession,
operation and management thereof, and receive all income, rents, issues and profits.

Mortgagée shail not be obligated to perform or discharge, nor does it hereby undertake to
perform or discharge, 2iy sbligation, duty or liability under any lease, and the Mortgagor shall and
does hereby agree to ingernxify and to hold Mortgagee harmless of and from all liability, loss or
damage which it might incur uncer said leases or under or by reason of the assignment thereof, and
of and from any and all claims ordemands whatsoever which may be asserted against it by reason of
any alleged obligations or undertakings on its part to perform or discharge any of the terms,
covenants or agreements contained i1 said leases except, to the extent any such liability, loss,
damage, claim or demand is caused by the «ross negligence or willful misconduct of Mortgagee.
Should Mortgagee incur any such liability, 1oss 2 damage under any of said leases, or under or by
reason of the assignment thereof, or in the defense of any claims or demands, unless the claims or
demands are the result of Mortgagee's gross negligerce or willful misconduct, the amount thereof,
including costs, expenses and reasonable attorneys' fecs. including attorneys' fees on appeal, shall be
secured hereby and Mortgagor shall reimburse Mortgagce iherefor immediately upon demand.

(¢) Mortgagee in the exercise of the rights and powers hereinabove conferred upon it shall
have the full power to use and apply the avails, rents, issues and profits of the Premises to the
payment of or on account of the following, in such order as Mortgage< ray determine:

(i) to the payment of the reasonable expenses of operating itie Premises, including
cost of management and leasing thereof (which shall include reasonable compensation to
Mortgagee's agent or agents if management is delegated to an agent or agerits, snd shall also
include lease commissions and other compensation and expenses of seeking aad nrocuring
tenants and entering into leases), establishing claims for damages, if any, and premtiums on
insurance as hereinabove authoriz'ed;

(i) to the payment of Taxes and special assessments now due or which may
hereafter become due on the Premises;

(i) to the payment of all reasonable repairs, decorating, renewals, replacements,
alterations, additions, betterments and improvements of the Premises and of placing the
Premises in such condition as will in the judgment of Mortgagee make it readily rentable or
saleable;
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(iv) to the payment of any Indebtedness or any deficiency which may result from any
foreclosure sale.

15.  No sale of the Premises, no forbearance on the part of Mortgagee, no extension of the
time for the payment of the Indebtedness or any change in the terms thereof consented to by
Mortgagee shall in any way whatsoever operate to release, discharge, modify, change or affect the
liability of Mortgagor herein, either in whole or in part. No waiver by Mortgagee of any breach of
any covenant of Mortgagor herein contained shall be construed as a waiver of any subsequent breach
of the same or any other covenant herein contained. The failure of the Mortgagee to exercise the
option for acréieration of maturity and/or foreclosure following any default as aforesaid or to
exercise any othe: nption granted to the Mortgagee hereunder in any one or more instances, or the
acceptance by Mortgagee of partial payments hereunder shall not constitute a waiver of any such
default, nor extend or 2{fest the grace period, if any, but such option shall remain continuously in
force with respect to any urremedied or uncured default. Acceleration of maturity once claimed
hereunder by Mortgagee may. at the option of Mortgagee, be rescinded by written acknowledgment
to that effect by the Mortgagee, ut the tender and acceptance of partial payments alone shall not in
any way affect or rescind such acceleraiion of maturity, or extend or affect the grace period, if any.
Mortgagee may pursue its rights withcut first exhausting its rights hereunder and all rights, powers
and remedies conferred upon the Mortgages Kerein are in addition to each and every right which the
Mortgagee may have hereunder at law or equity.-and may be enforced concurrently therewith.

16.  If any action or proceeding be comirenced, to which action or proceeding the
Mortgagee is made a party by reason of the execution of this Mortgage or the Indebtedness or in
which it becomes necessary to defend or uphold the lien ofis Mortgage, or the priority thereof or
possession of the Premises, or otherwise to perfect the security herein under, or in any suit, action,
legal proceeding or dispute of any kind in which Mortgagee is marle a party or appears as party
plaintiff or defendant, affecting the Indebtedness, this Mortgage, o i€ interest created herein, or the
Premises, including, but not limited to, bankruptcy, probate and adniinistration proceedings,
foreclosure of this Mortgage or any condemnation action involving the Prem:ses, other than actions
or proceedings that result from Mortgagee's gross negligence or willful miscenduct, all sums paid by
the Mortgagee, including reasonable attorneys' fees, for the expense of any litiga.ion (o prosecute and
defend the rights and liens created hereby shall be paid by the Mortgagor togetiier with interest
thereon from the date of payment at the Default Rate. Any such sum and the interest tncreon shall be
immediatcly due and payable and be secured hereby, having the benefit of the lien hereby crcated, as
a part hereof and its priority.

17.  This Mortgage is hereby deemed to be a Security Agreement within the meaning of
the Code with respect to (a) all sums at any time on deposit for the benefit of Mortgagor or held by
the Mortgagee (whether deposited by or on behalf of Mortgagor or anyone else) pursuant to any of
the provisions of this Mortgage or the other Loan Documents, and (b) with respect to any personal
property included in the granting clauses of this Mortgage, which personal property may not be
deemed to be affixed to the Premises or may not constitute a “fixture” (within the meaning of
Section 9-102(41) of the Code) (which property is hereinafter referred to as “Personal Property”),
and all replacements of, substitutions for, additions to, and the proceeds thereof, and the “supporting
obligations” (as defined in the Code) (all of said Personal Property and the replacements,
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substitutions and additions thereto and the proceeds thereof being sometimes hereinafter collectively
referred to as “Collateral”), and that a security interest in and to the Collateral is hereby granted to
the Mortgagee, and the Collateral and all of Mortgagor's right, title and interest therein are hereby
assigned to Mortgagee, all to secure payment of the Indebtedness. All of the provisions contained in
this Mortgage pertain and apply to the Collateral as fully and to the same extent as to any other
property comprising the Premises; and the following provisions of this Paragraph shall not limit the
applicability of any other provision of this Mortgage but shall be in addition thereto. Mortgagor by
this Mortgage:

{a) grants to Mortgagee a security interest in all of Mortgagor's right, title and interest
in and to.a)! Collateral, including, but not limited to, the items referred to above, together
with all addivons, accessions and substitutions and all similar property hereafter acquired and
used or obtaitied o use on, or in connection with the Real Property. The proceeds of the
Collateral are interded to be secured hereby; however, such intent shall never constitute an
expressed or implied conisent on the part of the Mortgagee to the sale of any or all Collateral,

(b) agrees that the s=curity interest hereby granted by this Mortgage shall secure the
payment of the Indebtedness;

(c) unless otherwise provided ir-the other Loan Documents, agrees not to sell,
convey, mortgage or grant a security interest in, or otherwise dispose of (other than obsolete
equipment) or encumber, any of the Collatcral or any of the Mortgagor's right, title or interest
therein;

(d) agrees that if any of Mortgagor's rights in_the Collateral are voluntarily or
involuntarily transferred, whether by sale, creation of a security interest, attachment, levy,
garnishment or other judicial process, without the writteri gonsent of Mortgagee, such
transfer shall constitute an Event of Default by the Mortgagor under the terms of this
Mortgage, however nothing stated herein shall preclude the right ¢f the Mortgagor hereunder
to substitute Collateral of approximately equal value in the ordinary course of operation of
the Premises;

(e) agrees that upon or after the occurrence of any Event of Default neieunder or
under the Note, or any of the other Loan Documents, which is not remedied ‘wichin any
applicable grace periods, Mortgagee may, with or without notice to Mortgagor, exercise its
rights to declare all Indebtedness secured by the security interest created hereby immediately
due and payable, in which case Mortgagee shall have all rights and remedies granted by law
and more particularly the Uniform Commercial Code, including, but not limited to, the right
to take possession of the Collateral, and for this purpose may enter upon any Premises on
which any or all of the Collateral is situated without being deemed guilty of trespass and
without liability for damages thereby occasioned, and take possession of and operate said
Collateral or remove it therefrom. Mortgagee shall have the further right to take any action it
deems appropriate, necessary or desirable, at its option and in its discretion, to repair,
refurbish or otherwise prepare the Collateral for sale, lease or other use or disposition, and to
sell at public or private sales or otherwise dispose of, lease or utilize the Collateral and any
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part thereof in any manner authorized or permitted by law and to apply the proceeds thereof
toward payment of any costs and expenses including reasonable attorneys' fees and legal
expenses, to the extent permitted by law, incurred by Mortgagee and toward payment of
Mortgagor's obligations under the Note and all other Indebtedness described in this
Mortgage, in such order and manner as Mortgagee may elect. Any notice given by
Mortgagee depositing such notice for mailing, postage prepaid certified mail, to the
Mortgagor at the address designated herein at least ten (10) days before the time of sale or
disposition, shall be deemed reasonable and shall fully satisfy any requirements for giving of
said ziotice;

‘1)) agrees, to the extent permitted by law and without limiting any rights and
privileges'hecein granted to Mortgagee, that Mortgagee may dispose of any or all of the
Collateral at'ttiessame time and place upon giving the same notice provided for in this
Mortgage, and ir the same manner as the nonjudicial foreclosure sale provided under the
terms and conditions of this Mortgage; and

(g) authorizes Martgagee to prepare and file, in the appropriate jurisdictions,
financing statements covering the Collateral; Mortgagor will pay the cost of filing the same
in all public offices at any time aid from time to time wherever Mortgagee deems filing or
recording of any financing statemeits or of this instrument to be desirable or necessary.

(h) intends this to be a financing staieraent within the purview of Section 9-502(b) of
the Code with respect to the Collateral and the zoods described herein, which goods are or
may become fixtures relating to the Premises. This Mortgage is to be filed for recording with
the Recorder of Deeds of the county or counties where the Premises are located.

(i) to the extent permitted by applicable law, the security interest created hereby is
specifically intended to cover all Leases between Mortgagor Gt its agents as lessor, and
various tenants named therein, as lessee, including all extended te'ms and all extensions and
renewals of the terms thereof, as well as any amendments to or repiacement of said Leases,
together with all of the right, title and interest of Mortgagor, as lessor tner¢under.

(j) The Mortgagor represents and warrants that: (i) the Mortgago:” s the record
owner of the Premises; (ii) the Mortgagor’s chief executive office is located in t'1e State of
Ilinois; (iii) the Mortgagor’s state of formation is the State of Illinois; (iv) the Mortgagor’s
exact legal name is as set forth on Page 1 of this Mortgage; and (v) the Mortgagor’s
organizational identification number is 04093437,

(k) The Mortgagor hereby agrees that: (i) where Collateral is in possession of a third
party, the Mortgagor will join with the Mortgagee in notifying the third party of the
Mortgagee’s interest and obtaining an acknowledgment from the third party that it is holding
the Collateral for the benefit of the Mortgagee; (ii) the Mortgagor will cooperate with the
Mortgagee in obtaining control with respect to Collateral consisting of: deposit accounts,
investment property, letter of credit rights and electronic chattel paper; and (ii1) until the
Indebtedness is paid in full, Mortgagor will not change the state where it is located or change
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its name or form of organization without giving the Mortgagee at least thirty (30) days prior
written notice in ¢ach instance.

18.  Eachremedy or right of Mortgagee shall not be exclusive of but shall be in addition to
every other remedy or right now or hereafter existing at law or in equity. No delay in the exercise or
omission to exercise any remedy or right accruing on any default shall impair any such remedy or
right or be construed to be a waiver of any such default or acquiescence therein, nor shall it affect
any subsequent default of the same or different nature. Every such remedy or right may be exercised
concurrent!y or independently and when and as often as may be deemed expedient by Mortgagee.

19.  Cercurrently herewith the Mortgagor and the Guarantors have executed and delivered
to the Mortgagee that<ertain Environmental Certificate and Indemnification Agreement dated as of
the date hereof (the “Iaczmnity”) pursuant to which the Mortgagor and the Guarantors have
indemnified the Mortgager. far environmental matters concerning the Premises, as more particularly
described therein. The provisions of the Indemnity are hereby incorporated herein and this Mortgage

shall secure the obligations of the Mortgagor thereunder.

20.  If more than one prope-tv, lot, parcel, estate or interest is covered by this Mortgage,
and if this Mortgage is foreclosed upon, ¢rvdgment is entered upon any obligation secured hereby,
execution may be made upon any one or mor: of the properties, lots, estates, parcels or interests and
not upon the others, or upon all of such propetties or parcels, either together or separately, and at
different times or at the same time, and execution sules may likewise be conducted separately or
concurrently, in each case at Mortgagee's election.

21.  Incase of foreclosure of this Mortgage in azy court of law or equity, whether or not
any order or decree shall have been entered therein, and to the e¥'ten: permitted by law, a reasonable
sum as aforesaid shall be allowed for attorneys' fees of the plaintif{ it such proceedings, appraiser's
fees, broker's commissions, stenographer's fees and for all moneys‘expended for documentary
evidence and the cost of all abstracts of title, title searches and examinations-and publication costs,
such sums to be secured by the lien hercunder; and, to the extent permitted by !aw, there shall be
included in any judgment or decree foreclosing this Mortgage and be paid out of said rents, issues
and profits or out of the proceeds of any sale made in pursuance of any such judgmcnt or decree: (a)
all of the costs stated above; (b) all moneys advanced by Mortgagee, if any, for(any purpose
authorized in this Mortgage with interest as herein provided; (c) all the accrued interest reinaining
unpaid on the Indebtedness; (d) the Indebtedness, and (¢) the balance, if any, to Mortgagor or as
directed by the court.

22.  Mortgagee, in making any payment herein, and as hereby authorized in the place and
stead of the Mortgagor (i) relating to taxes, assessments, water rents, sewer rentals and other
governmental or municipal charges, fines, impositions or liens asserted against the Premises, may do
so according to any bill, statement or estimate procured from the appropriate public office without
inquiry into the validity of any tax, assessment, sale forfeiture, tax lien or title or claim thereof,
subject to the right to contest as otherwise provided herein; or (ii) relating to any adverse title, lien,
statement of lien, encumbrance, claim or charge, shall in good faith determine the legality or validity
of same; or (iii) otherwise relating to any purpose herein and hereby authorized, but not enumerated
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in this paragraph, may do so whenever in its good faith, judgment and discretion, such advance or
advances shall seem necessary to protect the full security intended to be created by this instrument,
and provided further that in connection with any advance, Mortgagee, in the event of apparent or
thereafter adverse title, lien or encumbrance, or foreclosure, by Mortgagee or any other lien claimant,
at its option, may and is hereby authorized to obtain a continuation report of title prepared by a title
insurance company, the cost and expenses of which shall be repayable by the Mortgagor upon
demand and shall be secured hereby.

23. . Should the proceeds of the Indebtedness, the repayment of which is hereby secured, or
any part thereof, or any amount paid out or advanced by the Mortgagee, be used directly or indirectly
to pay off, discliarze, or satisfy, in whole or in part, any prior lien or encumbrance upon the Premises
or any part thereci, tlien the Mortgagee shall be subrogated to such other liens or encumbrances and
to any additional security held by the holder thereof and shall have the benefit of the priority of all of
the same.

24,  Mortgagor agrees without affecting the liability of any person for payment of the
Indebtedness or affecting the lien o/ this Mortgage upon the Premises or any part thereof (other than
persons or property explicitly released ¢s a result of the exercise by Mortgagee of its rights and
privileges hereunder), that Mortgagee, without notice, and without regard to the consideration, if any,
paid therefor, and notwithstanding the existe:1ce af that time of any inferior liens thereon, may release
as to itself and this Mortgage any part of the security described herein or any person liable for any
Indebtedness, without in any way affecting the pricrity of the lien of this Mortgage to the full extent
of the Indebtedness remaining unpaid hereunder upor. 2:iv part of the security not expressly released,
and may agree with any party obligated on the Indebtedriess or having any interest in the security
described herein to extend the time for payment of any part or all of the Indebtedness. Such
agreement shall not, in any way, release or impair the lien herec’, butshall extend the lien hereof as
against the title of all parties having any interest in said security whic!cinterest is subject to said lien.

In the event the Mortgagee: (a) releases, as aforesaid, any part of tiie security described herein or
any person liable for any Indebtedness, (b) grants an extension of time for any payments of the
Indebtedness, (c) takes other or additional security for the payment thereof, <r (d) waives or fails to
exercise any right granted herein or in the Note, no such act or omission shall re_eas the Mortgagor,
subsequent purchasers of the Premises or any part thereof, or sureties or guarantors0f this Mortgage
or of the Indebtedness, under any covenant of this Mortgage or of the Indebtedness, or praclude the
Mortgagee from exercising any right, power of privilege herein granted or intended to be granted in
the event of any other default then made or any subsequent default.

25.  (a) To the extent permitted by law with respect to the Indebtedness or any renewals or
extensions thereof, Mortgagor waives and renounces any and all homestead and exemption rights, as
well as the benefit of all valuation and appraisement privileges, and also moratoriums under or by
virtue of the constitution and laws of the State of Illinois, or any other state or of the United States,
now existing or hereafter enacted.

(b) TO THE FULLEST EXTENT PERMITTED BY LAW, MORTGAGOR HEREBY
WAIVES ANY AND ALL RIGHTS OF REINSTATEMENT AND REDEMPTION FROM THE
FORECLOSURE, IF ANY, FOR ITSELF, THE TRUST ESTATE, AND ALL PERSONS
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BENEFICIALLY INTERESTED THEREIN, AND EACH AND EVERY PERSON ACQUIRING
ANY INTEREST IN OR TITLE TO THE PREMISES DESCRIBED HEREIN SUBSEQUENT TO
THE DATE OF THIS MORTGAGE, AND ON BEHALF OF ALL OTHER PERSONS TO THE
FULL EXTENT PERMITTED BY THE PROVISIONS OF ILLINOIS COMPILED
STATUTES 735 ILCS 5/15-1601 OR OTHER APPLICABLE LAW OR REPLACEMENT
STATUTES.

26.  Ifany provisions hereof are in conflict with any statute or rule of law of the State of
Illinois or ‘e wtherwise unenforceable for any reason whatsoever, then such provision(s) shall be
deemed null snd void to the extent of such conflict or unenforceability, but shall be deemed
separable from 2z shall not invalidate any other provisions of this Mortgage. All the covenants
hereof shall run withiis land. Nothing herein contained nor any transaction related hereto shall be
construed or shall so opérzte, either presently or prospectively to require Mortgagor to pay interest at
a rate greater than is now Jawful in such case to contract for, but shall require payment of interest
only to the extent of such lzwiul rate. Notwithstanding anything herein or in the Note to the
contrary, no provision containec herein or in the Note which purports to obligate Mortgagor to pay
any amount of interest or any fees, tosts or expenses which are in excess of the maximum permitted
by applicable law, shall be effective to'thz extent that it calls for the payment of any interest or other
sums in excess of such maximum.

27.  Any notices, communications and waivers under this Mortgage shall be in writing and
shall be (a) delivered in person, (b) mailed, postage prepaid, either by registered or certified mail,
return receipt requested, or (c) sent by overnight express-carrier, addressed in each case as follows:

To the Mortgagee Northbrook Bank & Trusi Campany
1100 Waukegan Road
Northbrook, IL 60062
Atn: James McGrogan

With a copy to: Deutsch, Levy & Engel, Chartered
225 W. Washington Street, Suite 1700
Chicago, lllinois 60606
Attn: Aaron B. Zarkowsky

To the Mortgagor: Fertile Orchards LLC
1800 West Berenice Avenue, Suite 200
Chicago, IL 60613

With copy to: Joseph D. Palmisano
19 S. LaSalle Street, Suite 900
Chicago, IL 60603
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or to any other address as to any of the parties hereto, as such party shall designate in a written notice
to the other party hereto. All notices sent pursuant to the terms of this section shall be deemed
received (i) if personally delivered, then on the date of delivery, (ii) if sent by overnight, express
carrier, then on the next federal banking day immediately following the day sent, or (iii) if sent by
registered or certified mail, then on the earlier of the third federal banking day following the day sent
or when actually received. In connection with the courtesy copy to Mortgagor’s counsel above, the
Mortgagee will exercise reasonable efforts to provide copies of any notices given to the Mortgagor to
Mortgagor’s counsel above; however, Mortgagee’s failure to furnish copies of such notices shall not
limit Mortgagor’s exercise of any of its rights and remedies under any document evidencing,
securing or geverning the Loan from the Mortgagee to the Morigagor.

28.  Wheraver used, the singular number shall include the plural, the plural the singular
and the use of any gendershall include all genders. All of the covenants of "Mortgagor” herein
contained are joint and several. All of the covenants and agreements herein contained shall bind the
parties hereto and their respeciive successors, permitted assigns and transferees and the benefits and
advantages thereof shall also inure to their respective successors, permitted assigns and transferees.

29.  Each of the following'skall constitute an “Event of Default” for purposes of this
Mortgage:

(a) The Mortgagor fails to pay (i) any installment of principal or interest payable
pursuant to the terms of the Note, or (ii) any-other amount payable to Bank under the Note,
this Mortgage or any of the other Loan Docunzéris within ten (10) days after the date when
any such payment is due in accordance with the terws hereof or thereof;

(b) The Mortgagor fails to perform or cause to b= performed any other obligation or
observe any other condition, covenant, term, agreemeit or provision required to be
performed or observed by the Mortgagor under the Note, this Mzrtgage or any of the other
Loan Documents; provided, however, that if such failure by its naturc can be cured, then so
long as the continued operation and safety of the Premises, and the pricrity, validity and
enforceability of the liens created by the Mortgage or any of the other Loar Pocuments and
the value of the Premises are not impaired, threatened or jeopardized, thenibe Mortgagor
shall have a period (the “Cure Period™) of thirty (30) days after the Mortgagor ¢btains actual
knowledge of such failure or receives written notice of such failure to cure the same and an
Event of Default shali not be deemed to exist during the Cure Period, provided further that if
the Mortgagor commences to cure such failure during the Cure Period and is diligently and in
good faith attempting to effect such cure, the Cure Period shall be extended for thirty (30)
additional days, but in no event shall the Cure Period be longer than sixty (60) days in the
aggregate,

(c) the existence of any inaccuracy or untruth in any material respect in any
certification, representation or warranty contained in this Mortgage or any of the other Loan
Documents or of any statement or certification as to facts delivered to the Mortgagee by the
Mortgagor or the Guarantors;
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(d) The Mortgagor or either of the Guarantors files a voluntary petition in bankruptcy
or is adjudicated a bankrupt or insolvent or files any petition or answer seeking any
reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar
relief under the present or any future federal, state, or other statute or law, or seeks or
consents 1o or acquiesces in the appointment of any trustee, receiver or similar officer of the
Mortgagor or of all or any substantial part of the property of the Mortgagor, either of the
Guarantors, the Premises or all or a substantial part of the assets of the Mortgagor or either of
the Guarantors are attached, seized, subjected to a writ or distress warrant or are levied upon
unless the same is released or located within thirty (30) days;

) the commencement of any involuntary petition in bankruptcy against the
Mortgagorci sither of the Guarantors, or the institution against the Mortgagor or either of the
Guarantors of ziry- reorganization, arrangement, composition, readjustment, dissolution,
liquidation or sirilar proceedings under any present or future federal, state or other statute or
law, or the appointmeri of a receiver, trustee or similar officer for all or any substantial part
of the property of the Moztgagor or either of the Guarantors which shall remain undismissed
or undischarged for a period of sixty (60) days;

(f) the dissolution, terminatici or merger of the Mortgagor or the occurrence of the
death or declaration of legal incomp:tency of either of the Guarantors;

() the occurrence of a Prohibited (rapsfer;

(h) the occurrence of an Event of Default upder the Note, the Loan Agreement or any
of the other Loan Documents; or

(i) the occurrence of any default or event of defanit, after the expiration of any
applicable periods of notice or cure, under any document or_agreement evidencing or
securing any other obligation or indebtedness of the Mortgegor-and/or either of the
Guarantors to the Mortgagee.

If an Event of Default occurs, the Mortgagee may, at its option, declare ib< whole of the
Indebtedness to be immediately due and payable without further notice to the Moitgagor, with
interest thereon accruing from the date of such Event of Default until paid at the Defau.t Rate.

30.  Upon the occurrence of any Event of Default as set forth in Paragraph 29 above, at the
option of the Mortgagee, the whole Indebtedness shall become immediately due and payable,
although the period specified for the payment thereof may not have expired, anything hereinbefore
contained to the contrary notwithstanding and thereupon or at any time during the existence of such
default, the Mortgagee shall have the right to foreclose the lien hereof for such the Loan or part
thereof and/or exercise any right, power or remedy provided in this Mortgage or any of the other
Loan Documents in accordance with the Illinois Mortgage Foreclosure Act (Chapter 735, Sections
5/15-1101 et seq., lllinois Compiled Statutes) (as may be amended from time to time, the “Act”), or
otherwise pursue any other right or remedy herein or by law not prohibited.
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31.  Upon any such Event of Default, the Mortgagee, its legal representatives, successors
and assigns are hereby authorized and empowered to exercise any right or remedy available under
this Mortgage, at law and in equity, including, but not limited to, the right, if and to the extent
permitied by law, to sell or cause to be sold at public auction, independent of formal foreclosure
proceedings, the Premises and to convey same by the execution and delivery to the purchaser at such
sale of good and sufficient deeds of conveyance in law. In any suit to foreclose the lien hereof, and
in any sale of the Premises, there shall be allowed and included as additional Indebtedness payable
by Mortgagor to Mortgagee and secured hereby all expenditures and expenses which may be paid or
incurred bv-Or on behalf of Mortgagee for attorneys' fees, including reasonable attorneys' fees on
appeal, appraiscrs' fees, expenditures for documentary and expert evidence, stenographer's charges,
publication and asvertising costs, survey costs and costs (which may be estimated as to items to be
expended after tie<ntry of any decree) of procuring all such abstracts of title, title searches and
examinations, title wisurence policies, and similar data and assurances with respect to title as
Mortgagee deems reasor:ably: necessary either to prosecute such suit or to consummate such sale or
to evidence to bidders at any sai= the true condition of the title to or the value of the Premises.

32.  MORTGAGOR HEREBY CONSENTS TO THE JURISDICTION OF ANY
LLOCAL, STATE OR FEDERAL COUR™ LOCATED WITHIN COOK COUNTY, ILLINOIS AND
WAIVES ANY OBJECTION WHICH MOXTGAGOR MAY HAVE BASED ON IMPROPER
VENUE OR FORUM NON CONVENIENS TO.THE CONDUCT OF ANY PROCEEDING IN
ANY SUCH COURT. MORTGAGOR WAIVES PERSONAL SERVICE OF PROCESS UPON
THE MORTGAGOR, AND AGREES THAT ALl SUCH SERVICE OF PROCESS MAY BE
MADE BY REGISTERED MAIL DIRECTED TG 7HE MORTGAGOR AT THE ADDRESS
STATED HEREIN AND SERVICE SO MADE WILL BE DEEMED TO BE COMPLETED UPON
ACTUAL RECEIPT. This Mortgage is to be construed in 2ccordance with and governed by the laws
of the State of Illinois.

33.  MORTGAGOR AND MORTGAGEE KNOWINGLY “VOLUNTARILY AND
INTENTIONALLY WAIVE IRREVOCABLY THE RIGHT THEY MAY HAVE TO TRIAL BY
JURY WITH RESPECT TO ANY LEGAL PROCEEDING BASED HEREIN, 2R ARISING OUT
OF, UNDER OR IN CONNECTION WITH THE NOTE, THE INDEBTEDMESS, OR THE
PREMISES, OR ANY AGREEMENT EXECUTED OR CONTEMPLATED TO BE ZXECUTED
IN CONJUNCTION HEREWITH OR ANY COURSE OF CONDUCT OR COURSE OF
DEALING IN WHICH MORTGAGEE AND MORTGAGOR ARE ADVERSE PART::S. THIS
PROVISION IS A MATERIAL INDUCEMENT FOR MORTGAGEE IN GRANTING ANY
FINANCIAL ACCOMMODATION TO MORTGAGOR.

34.  The proceeds of any foreclosure sale, or other sale of the Premises in accordance with
the terms hereof or as permitted by law shall be distributed and applied in the following order of
priority: First, to the payment of all costs and expenses incident to the foreclosure and/or sale
proceedings, including all items as are mentioned in any preceding or succeeding paragraph hereof;
second, to the payment of all other items which under the terms hereof constitute Indebtedness with
interest thereon as herein provided; third, to the payment of all principal and accrued interest
remaining unpaid on the Indebtedness, in such order and in such manner as Mortgagee may elect;
fourth, any overplus to the Mortgagor, its successors or assigns, as their rights may appear.
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35.  Itisspecifically agreed that time is of the essence of this Mortgage and that the waiver
of the rights or options, or obligations secured hereby, shall not at any time thereafter be held to be
an abandonment of such rights. Notice of the exercise of any right or option granted to the
Mortgagee herein, or in the Indebtedness, is not required to be given.

36.  In the event the Indebtedness and all other obligations hereby secured shall be
punctually paid when due and owing, and if Mortgagor shall punctually perform all of Mortgagor's
covenants 24d agreements herein contained, then this Mortgage shall be void and shall be released by
the Mortgagee; otherwise the same shall remain in full force and virtue in law.

37. Nothig herein contained shall be construed as constituting the Mortgagee a
mortgagee-in-possessieil ia the absence of the actual taking of possession of the Premises by the
Mortgagee pursuant to thg Mortgage.

38.  The Mortgagee shall in no event be construed for any purpose to be a partner, joint
venturer, agent or associate of the Nlortgagor or of any lessee, operator, concessionaire or licensee of
the Mortgagor in the conduct of their rasrective businesses, and, without limiting the foregoing, the
Mortgagee shall not be deemed to be sucl: rariner, joint venturer, agent or associate on account of the
Mortgagee becoming a mortgagee-in-possession.or exercising any rights pursuant to this Mortgage,
any of the other Loan Documents, or otherwise. The relationship of the Mortgagor and the
Mortgagee hereunder is solely that of debtor/credito:,

39.  This Mortgage, the Note and the other Lean Documents constitute the complete
agreement between the parties with respect to the subject wiatter hereof and the Loan Documents
may not be modified, altered or amended except by an agrecinen in writing signed by both the
Mortgagor and the Mortgagee.

40. The Note evidences a debt created by one or more ditbursements made by the
Mortgagee to the Mortgagor to finance the cost of the construction of certain imprevements upon the
Real Estate in accordance with the provisions of a Construction Loan Agrezment.of even date
herewith between the Mortgagor and the Mortgagee (the “Loan Agreement™), and this Mortgage is a
construction mortgage as such term is defined in Section 9-334(h) of the Code. 71ie terms and
conditions recited and set forth in the Loan Agreement are fully incorporated in this Mortgage and
made a part hereof, and an Event of Default under any of the conditions or provisions of the Loan
Agreement shall constitute a default hereunder. Upon the occurrence of any such Event of Default,
the holder of the Note may at its option declare the Indebtedness immediately due and payable, or
complete the construction of said improvements and enter into the necessary contracts therefor, in
which case all money expended shall be so much additional Indebtedness and any money expended
in excess of the amount of the original principal shall be immediately due and payable with interest
until paid at the Default Rate. Upon completion of the improvements described in the Loan
Agreement free and clear of mechanic’s lien claims, and upon compliance with all of the terms,
conditions and covenants of the Loan Agreement, the Loan Agreement and the terms of this section
shall become null and void and of no further force and effect. In the event of a conflict between the
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terms of the Loan Agreement and this Mortgage, the provisions of the Loan Agreement shall apply
and take precedence over this Mortgage.

Signature Page Follows

COOK COUNTY ™
RECORDER OF DEEDS

SCANNED BY
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IN WITNESS WHEREOF, Mortgagor has executed this CONSTRUCTION MORTGAGE,
SECURITY AGREEMENT, ASSIGNMENT OF LEASES AND RENTS AND FIXTURE
FILING as of the date set forth above.

Fertile Orchards LLC, an Illinois limited liability company

By: JAB Rea! Estate Opportunity Fund IIl, LP, a Delaware
limit<a oartnership, its manager

By: JATs Real Estate Opportunity Partners I1I, LLC, a
Delaviare limited liability company, its general

partner / ﬁ }

By:

Name: FrarfCis's. pise

Its: Managcr

By: l(\ i /k

-t

Name: James D, Jann /

Its: Manager '
STATE OF ILLINOIS )

SS:

)
countyor (ode )

I, the undersigned, a Notary Public, in and for the County and State aforesaid, DO HEREBY
CERTIFY, that Francis S. Campise and James D. Jann, the members of YA Real Estate Opportunity
Partners I, LLC, a Delaware limited liability company, the general pirrer of JAB Real Estate
Opportunity Fund 11, LP, a Delaware limited partnership, the manager of Fertile Orchards LLC, an
Iliinois limited liability company, personally known to me to be the same pe{son whose name is
subscribed to the foregoing instrument, appeared before me this day in person and acknuwledged that
he signed and delivered the said instrument as his own free and voluntary act and cs-ibe free and
voluntary act of said limited liability company, for the uses and purposes therein set fori,

GIVEN under my hand and notarial seal this I':! day of &CEME , 2012,

}  NOTARY PUBLIC - STATE OF ILLINOIS

PO N gy

....................... g W ot

OFFICIAL SEAL

MIRIAM MARTINEZ Notary Public

My Commission Expires: ‘a’, 1 aOl 5

MY COMMISSION EXPIRES: 121713 :

W W W W NN WNWANNN

Signature Page to
CONSTRUCTION MORTGAGE,
SECURITY AGREEMENT,
ASSIGNMENT OF LEASES AND RENTS
AND FIXTURE FILING
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EXHIBIT A

Legal Description

LOTS 27 AND 28 IN HITCHCOCK’S AND WILSON’S SUBDIVISION OF THE EAST Y2 OF
LOT 1 IN¢BICKERDIKE AND STEELE'S SUBDIVISION OF THE WEST ‘2 OF THE
NORTHWEST % OF SECTION 28, TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MEXIDIAN, IN COOK COUNTY, ILLINOIS.

Permanent Tax Index Muriber:
14-28-101-001-0000

Property Address:
3161 N. Orchard Street, a’k/a 655 W. Belmont Ave., Chicago, IL 60657

Exhibit “A” -1




1300935015 Page: 28 of 28

~UNOFFICIAL COPY

EXHIBIT B

Permitted Encumbrances

Real Estate taxes not yet due and payable.

~ “COOK COUNTY ™
RECORDER OF DEEDS
SCANNED BY

COOK COUNTY
RECORDER OF DEEDS
SCANNED BY

Exhibit “B” -1




