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Mortgage, Assignment, Security Aereement and Fixture Filing

This Mortgage, Assignment of Leases and Rents, Security Agreement and Fixture Filing
(hereinafter, is made as of the 25th day of February, 2013, by First FM, LLC, an [llinois limited liability
company (herein referred to as “Mortgagor™), whose address is ¢/o FHG 10275 West Higgins — Suite 300,
Rosemont, I1linois 60018, to Bank of America, N.A., a national banking association (“Lender™), whose
address is Bank of America, N.A., 135 South LaSalle Street, Suite 639, Chicago, IL. 60603.

Recitals
Mortgagor has requested that Lender make the Loan (as hereinafter defined) to Mortgagor. Asa
conditionpreczdent to making the Loan, Lender has required that Mortgagor execute and deliver this
Mortgage, Assisnment of Leases and Rents, Security Agreement and Fixture Filing to Lender.

Grants and Agreements

Now, therefore, 11 crder to induce Lender to make the Loan to Mortgagor, Mortgagor agrees as
follows:

Article |
Definitions.

As used in this Mortgage, the terms dzfined in the Preamble hereto shall have the respective
meanings specified therein, and the following i.dditional terms shall have the meanings specified:

“Accessories” means all fixtures, equipmeis, systems, machinery, furniture, furnishings,
appliances, inventory, goods, building and construction materials, supplies and other articles of personal
property, of every kind and character, tangible and intangibie fincluding software embedded therein), now
owned or hereafter acquired by Mortgagor, which are now or lieveafter attached to or situated in, on or
about the Land or Improvements, or used in or necessary to the'Complete and proper planning,
development, use, occupancy or operation thereof, or acquired (whither delivered to the Land or stored
elsewhere) for use or installation in or on the Land or Improvements, a:ic-all Additions to the foregoing,
all of which are hereby declared to be permanent accessions to the Land.

“Accounts” means all accounts of Mortgagor within the meaning of the, Uriform Commercial
Code of the State, derived from or arising out of the use, occupancy or enjoyment of tiie, Property or for
services rendered therein or thereon.

“Additions” means any and all alterations, additions, accessions and improvements (o property,
substitutions therefor, and renewals and replacements thereof.

“Beneficiary” means Lender and its successors and assigns.

“Claim” means any liability, suit, action, claim, demand, loss, expense, penalty, fine, judgment or
other cost of any kind or nature whatsoever, including fees, costs and expenses of attorneys, consultants,
contractors and experts.

“Condempation” means any taking of title to, use of, or any other interest in the Property under
the exercise of the power of condemnation or eminent domain, whether temporarily or permanently, by
any Governmental Authority or by any other Person acting under or for the benefit of a Governmental
Authority.
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“Condemnation Awards” means any and all judgments, awards of damages (including severance
and consequential damages), payments, proceeds, settlements, amounts paid for a taking in lieu of
Condemnation, or other compensation heretofore or hereafter made, including interest thereon, and the
right to receive the same, as a result of, or in connection with, any Condemnation or threatened
Condemnation,

“Contract of Sale” means any contract for the sale of all or any part of the Property or any interest
therein, whether now in existence or hereafter executed.

“Design and Construction Documents” means, collectively, (a) all contracts for services to be
rendered, work to be performed or materials to be supplied in the development of the Land or the
construction.o. repair of Improvements, including all agreements with architects, engineers or contractors
for such services; work or materials; (b) all plans, drawings and specifications for the development of the
Land or the constipetion or repair of Improvements; {c) all permits, licenses, variances and other rights or
approvals issued by-orobtained from any Governmental Authority or other Person in connection with the
development of the Land’or the construction or repair of Improvements; and (d) all amendments of or
supplements to any of the foregoing.

“Encumbrance” meant anv-Cien, easement, right of way, roadway (public or private), condition,
covenant or restriction (including anv-CC&Rs in connection with any condominium development or
cooperative housing development), Lease or other matter of any nature that would affect title to the
Property.

“Environmental Agreement”™ means tn; Environmental Indemnification and Release Agreement
of even date herewith by and between Mortgagor ind _ender pertaining to the Property, as the same may
from time to time be extended, amended, restated or eihvrwise modified.

“Event of Default” means an event or circumstance'spzcified in Article V1 and the continuance of
such event or circumstance beyond the applicable grace and/c: cure periods therefor, if any, set forth in
Article VI

“Expenses” means all fees, charges, costs and expenses of any.iynivre whatsoever incurred at any
time and from time to time (whether before or after an Event of Default) by eueficiary in making,
funding, administering or modifying the Loan, in negotiating or entering int iy “workout” of the Loan,
ot in exercising or enforcing any rights, powers and remedies provided in this Mcrigage or any of the
other Loan Documents, including attorneys’ fees, court costs, receiver's fees, managoment fees and costs
incurred in the repair, maintenance and operation of, or taking possession of, or selling b Property.

“Franchise Agreement” shall mean the franchise agreement between Franchisor gnd Mortgagor
and any subsequent franchise agreement providing a license to use a hotel brand to Mortgagor in
connection with its operation of the Property.

“Franchisor” shall mean HLT Existing Franchise LLC, a Delaware limited liability company
“Governmental Authority” means any governmental or quasi-governmental entity, including any
court, department, commission, board, bureau, agency, administration, service, district or other

instrumentality of any governmental entity.

“Guarantor” means River North Historic District Holdings LLC, an [llinois limited liability
company and its successors and assigns.

Page 3




1305713026 Page: 5 of 28

UNOFFICIAL COPY

“Guaranty” means the Guaranty Agreement of even date herewith executed by Guarantor for the
benefit of Lender, as the same may from time to time be extended, amended, restated, supplemented or
otherwise modified.

“Improvements” means all buildings, structures and other improvements now or hereafter
existing, erected or placed on the Land, together with any on-site improvements and off-site
improvements in any way used or to be used in connection with the use, enjoyment, occupancy or
operation of the Land.

“Insurance Proceeds” means the insurance claims under and the proceeds of any and all pelicies
of insurance covering the Property or any part thereof, including all returned and uncarned premiums with
respect to-any insurance relating to such Property, in each case whether now or hereafier existing or
arising.

“Land” ez the teal property described in Exhibit A attached hereto and made a part hereof.

“Laws” means al{ fideral, state and local laws, statutes, rules, ordinances, regulations, codes,
licenses, authorizations, decisions, injunctions, interpretations, orders or decrees of any court or other
Governmental Authority havirie jus'sdiction as may be in effect from time to time.

“Leases” means all leases, lizense agreements and other occupancy or use agreements (whether
oral or written), now or hereafter existirg, sahich cover or relate to the Property or any part thereof,
together with all options therefor, amendm=nts thereto and renewals, modifications and guaranties
thereof, including any cash or security depositcd under the Leases to secure performance by the tenants of
their obligations under the Leases, whether such cash or security is to be held until the expiration of the
terms of the Leases or applied to one or more of the irstallments of rent coming due thereunder.

“Letter of Credit” means any letter of credit issued by Beneficiary for the account of Mortgagor
or its nominee in connection with the development of the Land ¢r the construction of the Improvements,
together with any and all extensions, renewals or modifications therenf, substitutions therefor or
replacements thereof.

“Lien” means any mortgage, deed of trust, pledge, security interest assignment, judgment, lien or
charge of any kind, including any conditional sale or other title retention agréviment, any lease in the
nature thereof, and the filing of, or agreement to give, any financing statement under the Uniform
Commercial Code of any jurisdiction.

“[ oan” means the loan from Beneficiary to Mortgagor, the repayment obligations/ip connection
with which are evidenced by the Note.

“Loan Agreement” means the Term Loan Agreement of even date herewith between Mortgagor
and Lender which sets forth, among other things, the terms and conditions upon which the proceeds of the
Loan will be disbursed, as the same may from time to time be extended, amended, restated, supplemented
or otherwise modified.

“[ oan Documents” means this Mortgage, the Note, the Guaranty, the Environmental Agreement,
the Loan Agreement, application or reimbursement agreement executed in connection with any Letter of
Credit, and any and all other documents which Mortgagor, Guarantor or any other party or parties have
executed and delivered, or may hereafter execute and deliver, to evidence, secure or guarantee the
Obligations, or any part thereof, as the same may from time to time be extended, amended, restated,
supplemented or otherwise modified.
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“Mortgage” means this Mortgage, Assignment of Leases and Rents, Security Agreement and
Fixture Filing, as the same may from time to time be extended, amended, restated, supplemented or
otherwise modified.

“Note” means the Promissory Note of even date herewith in the original principal amount of
Thirty-Five Million and No/100 Dollars ($35,000,000.00) made by Mortgagor to the order of Lender, as
the same may from time to time be extended, amended, restated, supplemented or otherwise modified.

“Notice” means a notice, request, consent, demand or other communication given in accordance
with the provisions of Section 9.8 of this Mortgage.

“Culisations” means all present and future debts, obligations and liabilities of Mortgagor to
Beneficiary arising pursuant to, and/or on account of, the provisions of this Mortgage, the Note or any of
the other Loan Dacuments, including the obligations: (a) to pay all principal, interest, late charges,
prepayment premiwzs-{(if any) and other amounts due at any time under the Note; (b) to pay all Expenses,
indemnification payments; fees and other amounts due at any time under this Mortgage or any of the other
Loan Documents, together with interest thereon as herein or therein provided; (c) to perform, observe and
comply with all of the othicr terms, covenants and conditions, expressed or implied, which Mortgagor is
required to perform, observe or conoly with pursuant to this Mortgage or any of the other Loan
Documents; and (d) to pay and performall future advances and other obligations that Mortgagor or any
successor in ownership of all or part of the Property may agree to pay and/or perform (whether as
principal, surety or guarantor) for the benefit of Beneficiary, when a writing evidences the parties’
agreement that the advance or obligation be sccured by this Mortgage.

“Permitted Encumbrances” means (a) any/ mat ers set forth in the Title Insurance Policy, (b) the
Liens and interests of this Mortgage, and (¢) any otrier Eacumbrance that Beneficiary shall expressly
approve in its sole and absolute discretion, as evidenced Uy 4 “marked-up” commitment for title insurance
issued by the Title Insurer.

“Person” means an individual, a corporation, a partnessinp, a ioint venture, a limited liability
company, a trust, an unincorporated association, any Governmental Autiierity or any other entity,

“Personalty” means all personal property of any kind or nature whatsoever, whether tangible or
intangible and whether now owned or hereafter acquired, in which Mortgagerniow has or hereafter
acquires an interest and which is used in the construction of, or is placed upon, or is derived from or used
in connection with the maintenance, use, occupancy or enjoyment of, the Property, including (a) the
Accessories; (b) the Accounts; (c) with the exception of the Franchise Agreement, alvotlies franchise,
license, management or other agreements with respect to the operation of the Real Property or the
business conducted therein (provided all of such agreements, other than the Franchise Agreement, shall be
subordinate to this Mortgage, and Beneficiary shall have no responsibility for the performance’of
Mortgagor’s obligations thereunder) and a!l general intangibles (including payment intangibles,
trademarks, trade names, goodwill, software and symbols) related to the Real Property or the operation
thereof: (d) all sewer and water taps, appurtenant water stock or water rights, allocations and agreements
for utilities, bonds, letters of credit, permits, certificates, licenses, guaranties, warranties, causes of action,
judgments, Claims, profits, security deposits, utility deposits, and all rebates or refunds of fees, Taxes,
assessments, charges or deposits paid to any Governmental Authority related to the Real Property or the
operation thereof; (¢) all insurance policies held by Mortgagor with respect to the Property or
Mortgagor’s operation thereof; and (f) all money, mortgages and documents (whether tangible or
electronic) arising from or by virtue of any transactions related to the Property, and all deposits and
deposit accounts of Mortgagor with Beneficiary related to the Property, including any such deposit
account from which Mortgagor may from time to time authorize Beneficiary to debit and/or credit
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payments due with respect to the Loan; together with all Additions to and Proceeds of all of the
foregoing. Notwithstanding anything herein contained to the contrary, in no event, and under no
circumstances shall the term “Personalty” include any property, of any kind or nature (i) owned by
Franchisor or its affiliates, including, but not limited to, all Hilton trade dress and property branded with
any mark owned by Franchisor or its affiliates or (ii) which Mortgagor is expressly prohibited under the
terms of the Franchise Agreement from transferring or encumbering,

“Proceeds,” when used with respect to any of the Property, means all proceeds of such Property,
including all Insurance Proceeds and all other proceeds within the meaning of that term as defined in the
Uniform Commercial Code of the State,

“Pieperty” means the Real Property and the Personalty and all other rights, interests and benefits
of every kind.and character which Mortgagor now has or hereafter acquires in, to or for the benefit of the
Real Property and, or the Personalty and all other property and rights used or useful in connection
therewith, including!l-Leases, all Rents, all Condemnation Awards, all Proceeds, and all of Mortgagor’s
right, title and interest.an.and to all Design and Construction Contracts, all Contracts of Sale and all
Refinancing Commitments,

“Property Assessmentt” ricans all Taxes, payments in lieu of taxes, water rents, sewer rents,
assessments, condominium and owner’s-association assessments and charges, maintenance charges and
other governmental or municipal or public or private dues, charges and levies and any Liens (including
federal tax liens) which are or may be levied. imposed or assessed upon the Property or any part thereof,
or upon any Leases or any Rents, whether lavied directly or indirectly or as excise taxes, as income taxes,
or otherwise.

“Real Property” means the Land and Improve:ents, together with (a} all estates, title interests,
title reversion rights, remainders, increases, issues, proifs, rights of way or uses, additions, accretions,
servitudes, strips, gaps, gores, liberties, privileges, water rigits, water courses, alleys, passages, ways,
vaults, licenses, tenements, franchises, hereditaments, appurtenar.ces, easements, rights-of-way, rights of
ingress or egress, parking rights, timber, crops, mineral interests and ether rights, now or hereafter owned
by Mortgagor and belonging or appertaining to the Land or Improvements; (b} all Claims whatsoever of
Mortgagor with respect to the Land or Improvements, either in law or i1 cguity, in possession or in
expectancy; (c) all estate, right, title and interest of Mortgagor in and to aii siresis, roads and public
places, opened or proposed, now or hereafter adjoining or appertaining to the Land or Improvements; and
(d) all options to purchase the Land or Improvements, or any portion thereof or inerest therein, and any
greater estate in the Land or Improvements, and all Additions to and Proceeds of the lorezoing.

“Refinancing Commitment” means any commitment from or other agreement with a5y Person
providing for the financing of the Property, some or all of the proceeds of which are intended to he used
for the repayment of all or a portion of the Loan.

“Rents” means all of the rents, royalties, issues, profits, revenues, earnings, income and other
benefits of the Property, or arising from the use or enjoyment of the Property, including all such amounts
paid under or arising from any of the Leases and all fees, charges, accounts or other payments for the use
or occupancy of rooms or other public facilities within the Real Property.

“State” means the state in which the Land is located.
“Taxes” means all taxes and assessments, whether general or special, ordinary or extraordinary,

or foreseen or unforeseen, which at any time may be assessed, levied, confirmed or imposed by any
Governmental Authority or any community facilities or other private district on Mortgagor or on any of
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its properties or assets or any part thereof or in respect of any of its franchises, businesses, income or
profits.

“Title Insurance Policy” means the policy of title insurance issued by the Title Insurer to and for
the benefit of the Beneficiary and its successors and assigns.

“Title Insurer” shall mean First American Title Insurance Company and its successors and
assigns, or such other title company as first approved by the Beneficiary.

“Transfer” means any direct or indirect sale, assignment, conveyance or transfer, including any
Contract of Sale and any other contract or agreement to sell, assign, convey or transfer, whether made
voluntarily ot by operation of Law or otherwise, and whether made with or without consideration.

Article 11
Granting Clauses; Condition of Grant,

Section 2.1 Conveyarices and Security Interests,

In order to secure the yrorart payment and performance of the Obligations, including any and all
renewals, or extensions of the whole orany part thereof (and any such renewals or extensions shall not
impair in any manner the validity of or priority of this Mortgage), Mortgagor (a) MORTGAGES AND
WARRANTS to Beneficiary the Proper'y 7O HAVE AND TO HOLD the Real Property, with all rights,
appurtenances, and privileges thereunto belongitg, unto the Beneficiary, Beneficiary’s successors and
assigns forever; {b) grants to Beneficiary a secunty interest in the Personalty; (c) assigns to Beneficiary,
and grants to Beneficiary a security interest in, all Condemnation Awards and all Insurance Proceeds; (d)
assigns to Beneficiary, and grants to Beneficiary a sceurity interest in, all of Mortgagor’s right, title and
interest in, but not any of Mortgagor’s obligations or liaritities under, all Design and Construction
Documents, all Contracts of Sale and all Refinancing Corninntments, and all Letters of Credit; and (e)
assigns to Beneficiary, and grants to Beneficiary a security intcrest in, all Accounts arising from or related
to any transactions related to the Premises (including but not txiited to Mortgagor’s rights in tenants’
security deposits, deposits with respect to utility services to the Preriises, and any deposits, deposit
accounts or reserves hereunder or under any other Loan Documents), aud-any account or deposit account
from which Mortgagor may from time to time authorize Holder to debit and/Grcredit payments due with
respect to the Loan. All Persons who may have or acquire an interest in all ¢riany part of the Property
will be deemed to have notice of, and will be bound by, the terms of the Obligaticns and each other
agreement or Mortgage made or entered into in connection with each of the Obligaticns., Such terms
include any provisions in the Note or the Loan Agreement which provide that the interesc ~ate on one or
more of the Obligations may vary from time to time.

Section 2.2 Absolute Assignment of Leases and Rents.

In consideration of the making of the Loan by Beneficiary to Mortgagor, the sum of Ten and
No/100 Dollars ($10.00) and other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, Mortgagor absolutely and unconditionally assigns the Leases and Rents to
Beneficiary. This assignment is, and is intended to be, an unconditional, absolute and present assignment
from Mortgagor to Beneficiary of all of Mortgagor’s right, title and interest in and to the Leases and the
Rents and not an assignment in the nature of a pledge of the Leases and Rents or the mere grant of a
security interest therein. So long as no Event of Default shall exist, however, Mortgagor shall have a
license (which license shall terminate automatically and without notice upon the occurrence of an Event
of Default) to collect, but not prior to accrual, all Rents. Mortgagor agrees to collect and hold all Rents
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for Beneficiary and to use the Rents for the payment of the cost of operating and maintaining the Property
and for the payment of the other Obligations before using the Rents for any other purpose.

Section 2.3 Security Agreement and Financing Statement,

This Mortgage creates a security interest in the Personalty, and, to the extent the Personalty is not
real property, this Mortgage constitutes a security agreement from Mortgagor to Beneficiary under the
Uniform Commercial Code of the State. In addition to all of its other rights under this Mortgage and
otherwise, Beneficiary shall have all of the rights of a secured party under the Uniform Commercial Code
of the State, as in effect from time to time, or under the Uniform Commercial Code in force from time to
time in any other state to the extent the same is applicable Law. This Mortgage shall also be effective as a
financing state.nent with respect to any other Property as to which a security interest may be perfected by
the filing of amancing statement and may be filed as such in any appropriate filing or recording office.
The respective m2(ling addresses of Mortgagor and Beneficiary are set forth in the opening paragraph of
this Mortgage. A ¢2ihon, photographic or other reproduction of this Mortgage or any other financing
statement relating to thisi¥ortgage shall be sufficient as a financing statement for any of the purposes
referred to in this Section’ b [ortgagor hereby irrevocably authorizes Beneficiary at any time and from
time to time to file any initial financing statements, amendments thereto and continuation statements as
authorized by applicable Law, feaseiably required by Beneficiary to establish or maintain the validity,
perfection and priority of the security fiiterests granted in this Mortgage. The foregoing authorization
includes Mortgagor’s irrevocable autaorization for Beneficiary at any time and from time to time to file
any initial financing statements and amend-nents thereto that indicate the Personalty (a) as “all assets” of
Mortgagor or words of similar effect, regardless’of whether any particular asset comprised in the
Personalty falls within the scope of the Uniform Commercial Code of the State or the jurisdiction where
the initial financing statement or amendment is fild, o: (b) as being of an equal or lesser scope or with
greater detail.

Section 2.4 Fixture Financing Statement. From the <af: of its recording, this Mortgage shall be
effective as a fixture financing statement within the purview of Secticn 9-502(b) of the Uniform Commercial
Code of the State with respect to all sums on deposit with the Beneficiary pursuant to this Mortgage ("Deposits”),
and with respect to the Personalty and the goods described herein, which Personalty and goods are or are to
become fixtures related to the Property and all replacements of such property, ali substitutions for such property,
additions to such property, and the proceeds thereof (all of which shall be includ=d ' the meaning of the term
"Collateral");. The addresses of Mortgagor (Debtor) and Beneficiary (Secured Party) aie set forth below. This
Mortgage is to be filed for recording with the Recorder of Deeds of the county or the couaties where the Property
is located. For this purpose, the following information is set forth:

(a) Name and Address of Debtor:
First FM, LLC
¢/o FHG

10275 West Higgins — Suite 300
Rosemont, Illinois 60018

(b) Name and Address of Secured Party:
Bank of America, N.A.
135 South LaSalle Street, 12 Floor
Chicago, Illinois 60603

{c) This document covers goods which are or are to become fixtures.
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(d) Debtor is the record owner of the Property.

(e) Debtor's chief executive office is located in the State of Illinois.

(H Debtor's state of formation is [linois.

(g} Debtor's exact legal name is as set forth in the first paragraph of this Mortgage.
(h) Debtor's organizational identification number is 00796883.

(i) Debtor agrees that:

[1.4.i.1 Where Collateral is in possession of a third party, Mortgagor will join
v(th Beneficiary in notifying the third party of Beneficiary's interest and obtaining an
acknewledgment from the third party that it is holding such Collateral for the benefit of
Bencficiary;

114.i.2 Mortgagor will cooperate with Beneficiary in obtaining control with
respect to Collater=i consisting of: deposit accounts, investment property, letter of credit
rights and electronic slhiattel paper; and

I1.4.i.3 Until tile Ohligations are paid in full, Mortgagor will not change the state
where it is located or chariee its company name without giving Beneficiary at least thirty
(30) days prior written notice in each instance.

Mortgagor hereby appoints Beneficiary as its attorney-it-fact to execute and file on its behalf any
financing statements, continuation statements or other statgments in connection therewith which
Beneficiary deems necessary or reasonably advisable to preseive and maintain the priority of the lien
hereof, or to extend the effectiveness thereof, under the Unifeim Commercial Code of the State or any
other laws which may hereafter become applicable. This powei, being coupled with an interest, shall be
irrevocable so long as any part of the Obligations remains unpaid. Moripagor shall pay to Beneficiary,
from time to time, upon demand, any and all costs and expenses incurrée Ly Beneficiary in connection
with the filing of any such statements including, without limitation, reasunzbie-attorneys’ fees and all
disbursements and such amounts shall be part of the Obligations secured by ifs Mortgage.

Section 2.5 Release of Mortgage and Termination of Assignments and Financing Siatements.

If and when Mortgagor has paid and performed all of the Obligations, and no furtiier advances are
to be made under the Loan Agreement, Beneficiary will provide a release of the Property trom the lien of
this Mortgage and termination statements for filed financing statements, if any, to Mortgagor. (Mortgagor
shall be responsible for the recordation of such release and the payment of any recording and filing costs.
Upon the recording of such release and the filing of such termination statements, the absolute assignments
set forth in Section 2.2 shall automatically terminate and become null and void.

Article 111
Representations and Warranties.

Mortgagor makes the following representations and warranties to Beneficiary:

Page ¢




1305713036 Page: 11 of 28

UNOFFICIAL COPY

Section 3.1 Title to Real Property.

Mortgagor (a) owns fee simple title to the Real Property, (b) owns all of the beneficial and
equitable interest in and to the Real Property, and (c) is lawfully seized and possessed of the Real
Property. Mortgagor has the right and authority to convey the Real Property as hereinabove provided.
The Real Property is subject to no Encumbrances other than the Permitted Encumbrances.

Section 3.2 Title to Other Property.

Mortgagor has good title to the Personalty, and the Personalty is not subject to any Encumbrance
other than the Permitted Encumbrances. None of the Leases, Rents, Design and Construction Documents,
Contracts0f Sale or Refinancing Commitments are subject to any Encumbrance other than the Permitted
Encumbrances.

Section 3.3 Tlorerty Assessments.

The Real Property is assessed for purposes of Property Assessments as a separate and distinct
parcel from any other prep<itly, such that the Real Property shall never become subject to the Lien of any
Property Assessments levied oc assessed against any property other than the Real Property.

Section 3.4 Independence of the Real Property.

No buildings or other improvemenis ¢nproperty not covered by this Mortgage rely on the Real
Property or any interest therein to fulfill any rcjuirement of any Governmental Authority for the existence
of such property, building or improvements; and rone of the Real Property relies, or will rely, on any
property not covered by this Mortgage or any intetest thierein to fulfill any requirement of any
Governmental Authority. The Real Property has beeriproperly subdivided from all other property in
accordance with the requirements of any applicable Goveipinental Authorities.

Section 3.5 Existing Improvements.

The existing Improvements, if any, were constructed, and Murtgagor has received no written
notice that any of the Improvements are not being used and maintained in accordance with all applicable
Laws, including zoning Laws.

Section 3.6 Leases and Tenants.

The Leases are valid and are in full force and effect, and Mortgagor is not in defavit under any of
the terms thereof. Except as expressly permitted in the Loan Agreement, Mortgagor has notducepted any
Rents in advance of the time the same became due under the Leases and has not forgiven, coingromised
or discounted any of the Rents. Mortgagor has title to and the right to assign the Leases and Rents to
Beneficiary, and no other assignment of the Leases or Rents has been granted. To the best of Mortgagor’s
knowledge and belief, no tenant or tenants occupying, individually or in the aggregate, more than five
percent (5%} of the net rentable area of the Improvements are in default under their Lease(s) or are the
subject of any bankruptcy, insolvency or similar proceeding.
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Article [V
Affirmative Covenants.

Section 4.1 Obligations.
Mortgagor agrees to promptly pay and perform all of the Obligations.

Section 4.2 Property Assessments: Documentary Taxes.

Subject to Section 4.3, Mortgagor (a) will promptly pay in full and discharge all Property
Assessments. and (b) will furnish to Beneficiary, upon demand, the receipted bills for such Property
Assessmerniz. Property Assessments shall be considered delinquent as of the first day any interest or
penalty commeénces to accrue thereon. Mortgagor will promptly pay all stamp, documentary, recordation,
transfer and intanzikle taxes and all other taxes that may from time to time be required to be paid by
Mortgagor by any Guvernmental Authority with respect to the Loan, the Note, this Mortgage or any of
the other Loan Docuinentz.

Section 4.3 Permitted-Contests.

Mortgagor shall not be required.to pay any of the Property Assessments, or to comply with any
Law, so long as Mortgagor shall in ghod (aith, and at its cost and expense, contest the amount or validity
thereof, or take other appropriate action with respect thereto, in good faith and in an appropriate manner
or by appropriate proceedings; provided thit (4).such proceedings operate to prevent the collection of, or
other realization upon, such Property Assessmients or enforcement of the Law so contested, (b) there will
be no sale, forfeiture or loss of the Property during theicontest, (c) Beneficiary is not subjected to any
Claim as a result of such contest, and {d) Mortgagorprovides assurances satisfactory to Beneficiary
(including the establishment of an appropriate reserve acount with Beneficiary equal to the amount of
the Property Assessments being the subject matter of the Cozitest) of its ability to pay such Property
Assessments or comply with such Law in the event Mortgagorisunsuccessful in its contest. Each such
contest shall be promptly prosecuted to final conclusion or sett!cinent. and Mortgagor shall indemnify and
save Beneficiary harmless against all Claims in connection therewity. Promptly after the settlement or
conclusion of such contest or action, Mortgagor shall comply with suck’3.aw and/or pay and discharge the
amounts which shall be levied, assessed or imposed or determined to be pavablz, together with all
penalties, fines, interests, costs and expenses in connection therewith.

Section 4.4 Compliance with Laws,

Mortgagor will comply with and not violate, and cause to be complied with and'net violated, or,
to the extent Restaurant Tenant (as defined in the Loan Agreement) (and not Mortgagor) is ¢oligated
pursuant to the terms of the Restaurant Lease (as defined in the Loan Agreement), cause Restairant
Tenant to comply with and not violate, all present and future Laws applicable to the Property and its use
and operation; provided, however, without limitation on the applicable requirements under the Loan
Agreement, the foregoing shall not require Mortgage to comply with Laws solely applicable to the use of
the Restaurant (as defined in the Loan Agreement) as a food service establishment and with respect to
which Restaurant Tenant is obligated to comply.

Section 4.5 Maintenance and Repair of the Property.

Mortgagor, at Mortgagor’s sole expense, will (a) keep and maintain Improvements and
Accessories in good condition, working order and repair, and (b) make all necessary or appropriate
repairs and Additions to Improvements and Accessories, so that each part of the Improvements and all of
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the Accessories shall at all times be in good condition and fit and proper for the respective purposes for
which they were originally intended, erected, or installed.

Section 4.6 Additions to Security.

All right, title and interest of Mortgagor in and to all Improvements and Additions hereafter
constructed or placed on the Property and in and to any Accessories hereafter acquired shall, without any
further mortgage, conveyance, assignment or other act by Mortgagor, become subject to the Lien of this
Mortgage as fully and completely, and with the same effect, as though now owned by Mortgagor and
specifically described in the granting clauses hereof. Mortgagor agrees, however, to execute and deliver
to Beneficiary such further documents as may be required by the terms of the Loan Agreement and the
other Loar D¢ cuments,

Section 4.7 Suabrogation.

To the exterit tiermitted by Law, Beneficiary shall be subrogated, notwithstanding its release of
record, to any Lien now of hereafter existing on the Property to the extent that such Lien is paid or
discharged by Beneficiary‘whether or not from the proceeds of the Loan. This Section shall not be
deemed or construed, however, te obligate Beneficiary to pay or discharge any Lien.

Section 4.8 Leases.

(a) Except as express'y rermitted in the Loan Agreement, Mortgagor shall not enter
into any Lease with respect to all or any portion of the Property without the prior written consent of
Beneficiary.

(b) Beneficiary shall not be oblignied to perform or discharge any obligation of
Mortgagor under any Lease. The assignment of Leases provided for in this Mortgage in no manner places
on Beneficiary any responsibility for (i) the control, care, riziiagement or repair of the Property, (ii) the
carrying out of any of the terms and conditions of the Leases, (i1} anv waste committed on the Property,
or (v} any dangerous or defective condition on the Property (wheth’r kr.own or unknown).

(c) No approval of any Lease by Beneficiary shali-be {or-any purpose other than to
protect Beneficiary’s security and to preserve Beneficiary’s rights under tiiz-Loan Documents, and no
such approval shall result in a waiver of an Event of Default,

Section 4.9 [nsurance,

Mortgagor will, at all times, keep the Property insured in the manner and to the extent required in
the Loan Agreement. In addition, if the area where the Property is located is now or in the future
designated as a special flood hazard area pursuant to the Flood Disaster Protection Act of 1973 (as
amended), and if the community where the Property is located is participating in the National Flood
Insurance Program, Mortgagor will obtain and continuously maintain a National Flood Insurance
Program Standard Flood Insurance Policy or equivalent covering the Property.

Section 4,10  Insurance/Condemnation Proceeds.

All Insurance/Condemnation Awards will be paid to Beneficiary for application to the
Obligations in the manner and to the extent provided in the Loan Agreement.
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Section4.11  Beneficiary’s Right to Cause Performance of Covenants.

If Mortgagor fails to maintain any insurance and pay the premiums for insurance as required in
this Article, to pay all taxes, penalties, assessments, charges, and claims as required in this Article, or to
repair and maintain any of the Property as required in this Article, or if Mortgagor fails to keep or perform
any of Mortgagor’s other covenants herein, Beneficiary may obtain such insurance, cause such repairs
and maintenance to be made, pay such taxes, penalties, assessments, charges, or claims, or cause such
other covenants to be performed. Mortgagor will pay to Beneficiary on demand all amounts paid by
Beneficiary for the foregoing and the amount of all expenses incurred by Beneficiary in connection
therewith, together with interest thereon from the date when incurred. Such amounts and interest are
secured by this Mortgage, which creates a Lien in the Property prior to any right, title, interest, lien, or
claim in o« upun the Property subordinate to the Lien of this Mortgage. Any such payments by
Beneficiary will ot be deemed a waiver of an Event of Default. Beneficiary is not obligated to exercise
Beneficiary’s righis'under this Section and is not liable to Mortgagor for any failure to do so.

Article V
Negative Covenants.

Section 5.1 Encumbrances

Subject to the terms of Sectivn 4.3 of the Loan Agreement, Mortgagor will not permit any of the
Property to become subject to any Encuinbiance other than the Permitted Encumbrances.

Section 5.2 Transfer of the Property.

Mortgagor will not Transfer, or contract to Transfer, all or any part of the Property or any legal or
beneficial interest therein (except for certain Transfers 0fthe Accessories expressly permitted in this
Mortgage). The Transfer of any interest in Mortgagor shal!o¢ deemed to be a prohibited Transfer of the
Property.

Section 5.3 Removal, Demolition or Alteration of Accessories ind lmprovements.

Except to the extent permitted by the following sentence, no Improvements or Accessories shall
be removed, demolished or materially altered without the prior written conseii of Beneficiary. Subject to
the terms of the Franchise Agreement and Loan Agreement, Mortgagor may remeve and dispose of, free
from the Lien of this Mortgage, such Accessories as from time to time become worn sui.or obsolete,
provided that, at the time of, or prior to, of within a commercially reasonable period afte. such removal,
any such Accessories are replaced with other Accessories which are free from Liens otherinian Permitted
Encumbrances and have a value at least equal to that of the replaced Accessories (and by such temoval
and replacement Mortgagor shall be deemed to have subjected such Accessories to the Lien of tiis
Mortgage).

Section 5.4 Additional Improvements.

Except as expressly required under the Franchise Agreement, Mortgagor will not construct any
Improvements other than those presently on the Land and those described in the Loan Agreement without
the prior written consent of Beneficiary. Mortgagor will complete and pay for, within a reasonable time,
any Improvements which Mortgagor is permitted to construct on the Land. Mortgagor will construct and
erect any permitted Improvements (a) in accordance with all applicable Laws and any private restrictive
covenants, (b) entirely on lots or parcels of the Land, (¢} so as not to encroach upon any easement or right
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of way or upon the land of others without first obtaining written consent therefor, and (d) wholly within
any building restriction and setback lines applicable to the Land.

Section 5.5 Restrictive Covenants, Zoning, ete.

Without the prior written consent of Beneficiary, Mortgagor will not initiate, join in, or consent to
any change in, any restrictive covenant, easement, zoning ordinance, or other public or private restrictions
limiting or defining the uses which may be made of the Property. Mortgagor (a) will promptly perform
and observe, and cause to be performed and observed, all of the terms and conditions of all agreements
affecting the Property, and (b) will do or cause to be done all things necessary to preserve intact and
unimpaired any and all easements, appurtenances and other interests and rights in favor of, or constituting
any porticaof, the Property.

Article Vi
Events of Default.

The occurrence ¢ bappening, from time to time, of any one or more of the following shall
constitute an Event of Defadlt under this Mortgage:

Section 6.1 Payment Obligations

Mortgagor fails to pay any of the Cbligations when due, whether on the scheduled due date or
upon acceleration, maturity or otherwise.

Section 6.2 Transfers.

Mortgagor Transfers, or contracts to Transfer, 2il or any part of the Property or any legal or
beneficial interest therein (except for Transfers of the ACedssories expressly permitted under this
Mortgage). The Transfer of any interest in Mortgagor shali ke deemed to be a prohibited Transfer of the
Property constituting an Event of Default.

Section 6.3 Other Obligations.

Mortgagor fails to promptly perform or comply with any of the Obligations set forth in this
Mortgage (other than those expressly described in other Sections of this Article Vi}, and such failure
continues uncured for a period of thirty (30) days after Notice from Beneficiary to Mziigagor, unless
(a) such failure, by its nature, is not capable of being cured within such period, and (2) vithin such period,
Mortgagor commences to cure such failure and thereafter diligently prosecutes the cure<hsrecf, and
{¢) Mortgagor causes such failure to be cured no later than one hundred fifty (150) days afie:"the date of
such Notice from Beneficiary.

Section 6.4 Event of Default Under Other Loan Documents.
An Event of Default {as defined therein) occurs under the Note or the Loan Agreement, or

Borrower or Guarantor fails to promptly pay, perform, observe or comply with any obligation or
agreement contained in any of the other Loan Documents (within any applicable grace or cure period).
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Article VII
Rights and Remedies.

Upon the happening of any Event of Default, Beneficiary shall have the right, in addition to any
other rights or remedies available to Beneficiary under any of the Loan Documents or applicable Law, to
exercise any one or more of the following rights, powers or remedies:

Section 7.1 Acceleration.

Beneficiary may accelerate all Obligations under the Loan Documents whereupon such
Obligations shall become immediately due and payable, without notice of default, notice of acceleration
or intenti¢i o accelerate, presentment or demand for payment, protest, notice of protest, notice of
nonpayment or dishonor, or notices or demands of any kind or character (all of which are hereby waived
by Mortgagor).

Section 7.2 Foreclosure: Judicial Foreclosure.

In the event that any provision in this Mortgage shall be incensistent with any provision of the
Iltinois Mortgage Foreclosure Law#735 ILCS 5/15-1101 et seq. herein called the “Act”), the provisions
of the Act shall take precedence Gver the provisions of this Mortgage, but shall not invalidate or render
unenforceable any other provision oi this Mortgage that can be construed in a manner consistent with the
Act. Ifany provision of this Mortgage <ha!l grant to Beneficiary any rights or remedies upon an Event of
Default which are more limited than the rights liat would otherwise be vested in Beneficiary under the
Act in the absence of said provision, Beneficia'y shall be vested with the rights granted in the Act to the
full extent permitted by law. Without limiting the gencrality of the foregoing, all expenses incurred by
Beneficiary to the extent reimbursable under 735 ILC5 3/15-1510 and 735 ILCS 5/15-1512 of the Act,
whether incurred before or after any decree or judgmeiit of foreclosure, and whether or not enumerated in
this Mortgage, shall be added to the Obligations.

Beneficiary may institute one or more actions of forec!ssure on this Mortgage or to institute other
proceedings according to law for foreclosure, and prosecute the same to indgment, execution and sale, for
the collection of the Obligations and all costs and expenses of such procecdings, including reasonable
attorneys” fees and actual attorneys’ expenses.

To the extent permitted by law, Beneficiary has the option of proceeding as to both the Real
Property and the Personalty in accordance with its rights and remedies in respect of tie Property, in which
event the default provisions of the UCC will not apply. Beneficiary also has the option.ofexercising, in
respect of the Property consisting of Personalty, all of the rights and remedies available to'a secured party
upon default under the applicable provisions of the UCC in effect in the jurisdiction wher¢ tiie Real
Property is located. In the event Beneficiary elects to proceed with respect to the Personalty séparately
from the Real Property, whenever applicable provisions of the UCC require that notice be reasonable, ten
(10) days’ notice will be deemed reasonable.

Section 7.3 Remedies under the Loan Agreement.

Without limiting the other rights and remedies of Beneficiary set forth in this Mortgage,
Beneficiary may exercise any and all rights and remedies of Beneficiary specified in the Loan Agreement,
or at law or equity.
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Section 7.4 Possession of Property Not Required.

Upon any sale of any item of the Property made pursuant to judicial proceedings for foreclosure
(“Judicial Sale™), it will not be necessary for any public officer acting under execution or order of the
court (a “Selling Official”) to have any of the Property present or constructively in his possession.

Section 7.5 Mortgages of Conveyance and Transfer.

Upon the completion of every Judicial Sale, the Selling Official will execute and deliver to each
purchaser a bill of sale or deed of conveyance, as appropriate, for the items of the Property that are sold.
Mortgagor hereby grants every such Selling Official the power as the attorney-in-fact of Mortgagor to
execute ara. deliver m Mortgagor’s name all deeds, bills of sale and conveyances necessary to convey and
transfer to the‘purchaser all of Mortgagor’s rights, title and interest in the items of Property which are
sold. Mortgagor Lereby ratifies and confirms all that such attorneys-in-fact lawfully do pursuant to such
power. Nevertheizss, Mortgagor, if so requested by the Selling Official or by any purchaser, will ratify
any such sale by execnuryg and delivering to such Selling Official or to such purchaser, as applicable,
such deeds, bills of sale ¢l cther Mortgages of conveyance and transfer as may be specified in any such
request.

Section 7.6 Recitals.

The recitals contained in any Mortzage of conveyance or transfer made by a Selling Official to
any purchaser at any Judicial Sale will, to tne 2vient permitted by law, conclusively establish the truth and
accuracy of the matters stated therein, includinz the amount of the Obligaticns, the occurrence of a an
Event of Default, and the advertisement and condct of such Judicial Sale in the manner provided herein
or under applicable law, and the qualification of the-3<iiing Official. All prerequisites to such Judicial
Sale will be presumed from such recitals to have been satisfied and performed.

Section 7.7 Divestiture of Title; Bar.

To the extent permitted by applicable law, every Judicial Sile, and every sale made as
contemplated by this Mortgage, will operate to divest all rights, title, arJ interest of Mortgagor in and to
the items of the Property that are sold, and will be a perpetual bar, both at-ia7+ 2nd in equity, against
Mortgagor and Morigagor’s heirs, executors, administrators, personal repres<iiatives, successors and
assigns, and against everyone else, claiming the item sold either from, through oruader Mortgagor or
Mortgagor’s heirs, executors, administrators, personal representatives, successors or 4ssigns.

Section 7.8 Receipt of Purchase Money Sufficient Discharge,

A receipt from any person authorized to receive the purchase money paid at any Judiciai Sale, or
other sale contemplated by this Mortgage, will be sufficient discharge therefor to the purchaser, After
paying such purchase money and receiving such receipt, neither such purchaser nor such purchaser’s
heirs, executors, administrators, personal representatives, successors or assigns will have any
responsibility or liability respecting the application of such purchase money or any loss, misapplication or
non-application of any of such purchase money, or to inquire as to the authorization, necessity,
expediency or regularity of any such sale.

Section 7.9 Purchase by Beneficiary.

In any Judicial Sale, or other public sale made as contemplated by this Mortgage, Beneficiary
may bid for and purchase any of the Property being sold, and will be entitled, upon presentment of the
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relevant Loan Documents and documents evidencing the same, to apply the amount of the Obligations
held by it against the purchase price for the items of the Property so purchased. The amount so applied
will be credited against the Obligations in accordance with the terms of the Loan Agreement.

Section 7.10  Sale of Portion of Mortgaged Property.

The Lien created by this Mortgage, as it pertains to any Property that remains unsold, will not be
affected by a Judicial Sale of less than all of the Property.

Section 7.11  Judicial Action.

Benief ciary shall have the right from time to time to sue Mortgagor for any sums (whether
interest, damages for failure to pay principal or any installments thereof, taxes, or any other sums required
to be paid under fLe-terms of this Mortgage, as the same become due), without regard to whether or not
any of the other Ublieations shall be due, and without prejudice to the right of Beneficiary thereafter to
enforce any appropriate remedy against Mortgagor, including an action of foreclosure or an action for
specific performance, for/ar’ Event of Default existing at the time such earlier action was commenced.

Section 7.12 Collection of Rentz:

Upon the occurrence of an Event of Default, the license granted to Mortgagor to collect the Rents
shall be automatically and immediately (evoked, without further notice to or demand upon Mortgagor.
Beneficiary may, but shall not be obligatec to, perform any or all obligations of the landlord under any or
all of the Leases, and Beneficiary may, but ska'i not be obligated to, exercise and enforce any or all of
Mortgagor’s rights under the Leases. Without limitation to the generality of the foregoing, Beneficiary
may notify the tenants under the Leases that all Renisais to be paid to Beneficiary, and following such
notice all Rents shall be paid directly to Beneficiary and.iof to Mortgagor or any other Person other than
as directed by Beneficiary, it being understood that a demarid by Beneficiary on any tenant under the
Leases for the payment of Rent shall be sufficient to warrani rayment by such tenant of Rent to
Beneficiary without the necessity of further consent by Mortgagor. Mortgagor hereby irrevocably
authorizes and directs the tenants under the Lease to pay all Rents t) Beaeficiary instead of to Mortgagor,
upon receipt of written notice from Beneficiary, without the necessity srany inquiry of Mortgagor and
without the necessity of determining the existence or non-existence of an-Exeent of Default. Mortgagor
hereby appoints Beneficiary as Mortgagor’s attorney-in-fact with full power'y i substitution, which
appointment shall take effect upon the occurrence of an Event of Default and is.coupled with an interest
and is irrevocable prior to the full and final payment and performance of the Obligationz, in Mortgagor’s
name or in Beneficiary’s name: (a) to endorse all checks and other Mortgages received fnpayment of
Rents and to deposit the same in any account selected by Beneficiary; (b) to give receipisand releases in
relation thereto; (¢) to institute, prosecute and/or settle actions for the recovery of Rents: (1) to'modify the
terms of any Leases including terms relating to the Rents payable thereunder; (e) to cancel any vL.rases; (f)
to enter into new Leases; and (g) to do all other acts and things with respect to the Leases and Rents
which Beneficiary may deem necessary or desirable to protect the security for the Obligations. Any
Rents received shall be applied first to pay all Expenses and next in reduction of the other Obligations.
Mortgagor shall pay, on demand, to Beneficiary, the amount of any deficiency between (i) the Rents
received by Beneficiary, and (ii) all Expenses incurred together with interest thereon as provided in the
Loan Agreement and the other Loan Documents.

Section 7.13  Receiver

Upon, or at any time prior or after, the filing of any complaint to foreclose the lien of this
Mortgage or instituting any other foreclosure of the liens and security interests provided for in this

Page 17




1305713036 Page: 19 of 28

UNOFFICIAL COPY

Mortgage or any other legal proceedings under this Mortgage, Beneficiary may, at Beneficiary's sole
option, make application to a court of competent jurisdiction for appointment of a receiver pursuant to
Section 15-1702 of the Act for all or any part of the Property, as a matter of strict right and without notice
to Mortgagor, and Mortgagor does hereby irrevocably consent to such appointment, waives any and all
notices of and defenses to such appointment and agrees not to oppose any application therefor by
Beneficiary, but nothing herein is construed to deprive Beneficiary of any other right, remedy or privilege
Beneficiary may now have under the law to have a receiver appointed; provided that the appointment of
such receiver, trustee or other appointee by virtue of any court order, statute or regulation shall not impair
or in any manner prejudice the rights of Beneficiary to receive payment of all of the rents, issues, deposits
and profits pursuant to other terms and provisions set forth in this Mortgage. Such appointment may be
made either hefore or after sale, without notice; without regard to the solvency or insolvency, at the time
of applicaiien for such receiver, of the person or persons, if any, liable for the payment of the Obligations;
without regard 1o the value of the Property at such time and whether or not the same is then occupied as a
homestead; witheut-bond being required of the applicant; and Beneficiary hereunder or any employee or
agent thereof may bC appointed as such receiver. Such receiver shall have all powers and duties
prescribed by Section-1 341704 of the Act, including the power to take possession, contrel and care of the
Property and to collect ali rents, issues, deposits, profits and avails thereof during the pendency of such
foreclosure suit and apply-alt funds received toward the Obligations, and in the event of a sale and a
deficiency where Mortgagor hascot waived its statutory rights of redemption, during the full statutory
period of redemption, as well as durirgany further times when Mortgagor or its administrators, legal
representatives, successors or assigny, except for the intervention of such receiver, would be entitled to
collect such rents, issues, deposits, profits.and avails, and shall have all other powers that may be
necessary or useful in such cases for the protsction, possession, control, management and operation of the
Property during the whole of any such period. To the extent permitted by law, such receiver may extend
or modify any then existing Leases and make new leases of the Property or any part thereof, which
extensions, modifications and new leases may provid: for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the maturity da‘e of the Loan, it being understood and agreed
that any such leases, and the options or other such provisiciis fo.he contained therein, shall be binding
upon Mortgagor and all persons whose interests in the Property sre subject to the lien hereof, and upon
the purchaser or purchasers at any such foreclosure sale, notwimnstan<ing any redemption from sale,
discharge of indebtedness, satisfaction of foreclosure decree or issucnce of certificate of sale or deed to
any purchaser.

Section 7.14  Taking Possession or Control of the Property.

To the extent permitted by Law, and with or without the appointment of a re.eiver, or an
application therefor, Beneficiary may (a) enter upon, and take possession of (and Motigdgor-shall
surrender actual possession of), the Property or any part thereof, without notice to Mortgege: and without
bringing any legal action or proceeding, or, if necessary by force, legal proceedings, ejectment or
otherwise, and (b) remove and exclude Mortgagor and its agents and employees therefrom.

Section 7.15  Management of the Property.

Upon obtaining possession of the Property or upon the appointment of a receiver as described in
Section 7.13, Beneficiary or the receiver, as the case may be, may, at its sole option, (a) make all
necessary or proper repairs and Additions to or upon the Property, (b) operate, maintain, control, make
secure and preserve the Property, and (c) complete the construction of any unfinished Improvements on
the Property and, in connection therewith, continue any and al! outstanding contracts for the erection and
completion of such Improvements and make and enter into any further contracts which may be necessary,
either in their or its own name or in the name of Mortgagor (the costs of completing such Improvements
shall be Expenses secured by this Mortgage and shall accrue interest as provided in the Loan Agreement
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and the other Loan Documents). Beneficiary or such receiver shall be under no liability for, or by reason
of, any such taking of possession, entry, holding, removal, maintaining, operation or management, except
for gross negligence or wiliful misconduct. The exercise of the remedies provided in this Section shall
not cure or waive any Event of Default, and the enforcement of such remedies, once commenced, shall
continue for so long as Beneficiary shall elect, notwithstanding the fact that the exercise of such remedies
may have, for a time, cured the original Event of Default.

Section 7.16  Uniform Commercial Code.

Beneficiary may proceed under the Uniform Commercial Code as to all or any part of the
Personalty, 2nd in conjunction therewith may exercise all of the rights, remedies and powers of a secured
creditor uiger the Uniform Commercial Code. Upon the occurrence of any Event of Default, Mortgagor
shall assemb< a!! of the Accessories and make the same available within the Improvements. Any
notification requited by the Uniform Commercial Code shall be deemed reasonably and properly given if
sent in accordancewih the Notice provisions of this Mortgage at least ten (10) days before any sale or
other disposition of ti:e Pereonalty. Disposition of the Personalty shall be deemed commercially
reasonable if made pursuan’ to a public sale advertised at least twice in a newspaper of general circulation
in the community where e Property is located. [t shall be deemed commercially reasonable for the
Beneficiary to dispose of the Farsoialty without giving any warranties as to the Personalty and
specifically disclaiming all dispositic: viarranties.

Section 7.17  Application of Proceeds.

Unless otherwise provided by applicatle Law, all proceeds from the sale of the Property or any
part thereof pursuant to the rights and remedies set forth in this Article VII and any other proceeds
received by Beneficiary from the exercise of any of its other rights and remedies hereunder or under the
other Loan Documents shall be applied first to pay all txpenses and next in reduction of the other
Obligations, in such manner and order as Beneficiary may-cle:t

Section 7.18  Other Remedies.

Beneficiary shall have the right from time to time to protect, exercise and enforce any legal or
equitable remedy against Mortgagor provided under the Loan Documenis o: by applicable Laws.

Article V111
[Reserved).

Article IX
Miscellaneous.

Section 9.1 Rights, Powers and Remedies Cumulative.

Each right, power and remedy of Beneficiary as provided for in this Mortgage, or in any of the
other Loan Documents or now or hereafter existing by Law, shall be cumulative and concurrent and shall
be in addition to every other right, power or remedy provided for in this Mortgage, or in any of the other
Loan Documents or now or hereafter existing by Law, and the exercise or beginning of the exercise by
Beneficiary of any one or more of such rights, powers or remedies shall not preclude the simultaneous or
later exercise by Beneficiary of any or all such other rights, powers or remedies.
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Section 9.2 No Waiver by Beneficiary,

No course of dealing or conduct by or among Beneficiary and Mortgagor shall be effective to
amend, modify or change any provisions of this Mortgage or the other Loan Documents. No failure or
delay by Beneficiary to insist upon the strict performance of any term, covenant or agreement of this
Mortgage or of any of the other Loan Documents, or to exercise any right, power or remedy consequent
upon a breach thereof, shall constitute a waiver of any such term, covenant or agreement or of any such
breach, or preclude Beneficiary from exercising any such right, power or remedy at any later time or
times. By accepting payment after the due date of any of the Obligations, Beneficiary shall not be
deemed to waive the right either to require prompt payment when due of all other Obligations, or to
declare an Event of Default for failure to make prompt payment of any such other Obligations. Neither
Mortgagoe: nor any other Person now or hereafter obligated for the payment of the whole or any part of
the Obligatiors <hall be relieved of such liability by reason of (a) the failure of Beneficiary to comply
with any reque:t.of Mortgagor or of any other Person to take action to foreclose this Mortgage or
otherwise enforce anv-of the provisions of this Mortgage, or (b) any agreement or stipulation between any
subsequent owner or ewuers of the Property and Beneficiary, or (c) Beneficiary’s extending the time of
payment or modifying the tarms of this Mortgage or any of the other Loan Documents without first
having obtained the constiit of Mortgagor or such other Person. Regardless of consideration, and without
the necessity for any notice to ar<otsent by the holder of any subordinate Lien on the Property,
Beneficiary may release any Person at'any time liable for any of the Obligations or any part of the
security for the Obligations and may =xtend the time of payment or otherwise modify the terms of this
Mortgage or any of the other Loan Documc<nts without in any way impairing or affecting the Lien of this
Mortgage or the priority of this Mortgage Ccver any subordinate Lien. The holder of any subordinate Lien
shall have no right to terminate any Lease rega dless.of whether or not such Lease is subordinate to this
Mortgage. Beneficiary may resort to the security Dr ccllateral described in this Mortgage or any of the
other Loan Documents in such order and manner as Pen:ficiary may elect in its sole discretion.

Section 9.3 Waivers and Agreements Regarding Remedies.

To the full extent Mortgagor may do so, Mortgagor heieby:

(a) acknowledges that the transaction of whicn<this Mortgage s a part is a
transaction which does not include either agricultural real estate as defincd 1735 ILCS 5/15-1201 of the
Act, or residential real estate (as defined in 735 ILCS 15/1219 of the Act), and to'the full extent permitted
by law, hereby voluntarily and knowingly waives its rights to reinstatement and redemption as allowed
under 735 ILCS 5/15-1601 of the Act, and to the full extent permitted by law, waires the benefits of all
present and future valuation, appraisement, homestead, exemption, stay, extension or-redimntion, right to
notice of election to accelerate the Obligations, and moratorium laws under any state or fedecal law.

(b} waives all rights to a marshaling of the assets of Mortgagor, including the
Property, or to a sale in the inverse order of alienation in the event of a foreclosure of the Property, and
agrees not to assert any right under any Law pertaining to the marshaling of assets, the sale in inverse
order of alicnation, the exemption of homestead, the administration of estates of decedents, or other
matters whatsoever to defeat, reduce or affect the right of Beneficiary under the terms of this Mortgage to
a sale of the Property without any prior or different resort for collection, or the right of Beneficiary to the
payment of the Obligations out of the proceeds of sale of the Property in preference to every other
claimant whatsoever,

(c) waives any right to bring or utilize any defense, counterclaim or setoff, other than
one which denies the existence or sufficiency of the facts upon which any foreclosure action is grounded.
If any defense, counterclaim or setoff, other than one permitted by the preceding clause, is timely raised
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in a foreclosure action, such defense, counterclaim or setoff shall be dismissed. If such defense,
counterclaim or setoff is based on a Claim which could be tried in an action for money damages, such
Claim may be brought in a separate action which shall not thereafter be consolidated with the foreclosure
action. The bringing of such separate action for money damages shall not be deemed to afford any
grounds for staying the foreclosure action; and

(d) waives and relinquishes any and all rights and remedies which Mortgagor may

have or be able to assert by reason of the provisions of any Laws pertaining to the rights and remedies of
sureties.

Section 9.4 Successors and Assigns,

All o th= grants, covenants, terms, provisions and conditions of this Mortgage shall run with the
Land and shall'arp'y to and bind the successors and assigns of Mortgagor (including any permitted
subsequent owncrof the Property), and inure to the benefit of Beneficiary, its successors and assigns.

Section 9.5 No Warranty by Beneficiary.

By inspecting the Property,or by accepting or approving anything required to be observed,
performed or fulfilled by Mortgagor oxto be given to Beneficiary pursuant to this Mortgage or any of the
other Loan Documents, Beneficiary shali not be deemed to have warranted or represented the condition,
sufficiency, legality, effectiveness or legal offect of the same, and such acceptance or approval shall not
constitute any warranty or representation vith réspect thereto by Beneficiary.

Section 9.6 Amendments.

This Mortgage may not be modified or amended except by an agreement in writing, signed by the
party against whom enforcement of the change is sought.

Section 9.7 Severability.

In the event any one or more of the provisions of this Mortgage er.any of the other Loan
Documents shall for any reason be held to be invalid, illegal or unenforceacle, in whole or in part or in
any other respect, or in the event any one or more of the provisions of the Laci2ocuments operates or
would prospectively operate to invalidate this Mortgage or any of the other Loan Documents, then and in
either of those events, at the option of Beneficiary, such provision or provisions only-siall be deemed null
and void and shall not affect the validity of the remaining Obligations, and the remaining rrovisions of
the Loan Documents shall remain operative and in full force and effect and shall in no way be affected,
prejudiced or disturbed thereby.

Section 9.8 Notices.

All Notices required or which any party desires to give hereunder or under any other Loan
Document shall be in writing and, unless otherwise specifically provided in such other Loan Document,
shall be deemed sufficiently given or furnished if delivered by personal delivery, by nationally recognized
overnight courier service or by certified United States mail, postage prepaid, addressed to the party to
whom directed at the applicable address specified in the Preamble to this Mortgage (unless changed by
similar notice in writing given by the particular party whose address is to be changed) or by facsimile.
Any Notice shall be deemed to have been given either at the time of personal delivery or, in the case of
courier or mail, as of the date of first attempted delivery at the address and in the manner provided herein,
or, in the case of facsimile, upon receipt; provided that service of a Notice required by any applicable
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statute shall be considered complete when the requirements of that statute are met. Notwithstanding the
foregoing, no notice of change of address shall be effective except upon actual receipt. This Section shall
not be construed in any way to affect or impair any waiver of notice or demand provided in this Mortgage
or in any other Loan Document or to require giving of notice or demand to or upon any Person in any
situation or for any reason.

Section 9.9 Joint and Several Liability.

1f Mortgagor consists of two (2) or more Persons, the term “Mortgagor” shall also refer to all
Persons signing this Mortgage as Mortgagor, and to each of them, and all of them are jointly and severally
bound, obligated and liable hereunder. Beneficiary may release, compromise, modify or settle with any
of Mortgager, in whole or in part, without impairing, lessening or affecting the obligations and liabilities
of the others ot Mortgagor hereunder or under the Note. Any of the acts mentioned aforesaid may be
done without thearnroval or consent of, or notice to, any of Mortgagor.

Section 9.10  Rules ufConstruction,

The words “herea!,”” “herein,” “hereunder,” “hereto,” and other words of similar import refer to
this Mortgage in its entirety. The taims “agree” and “agreements” mean and include “covenant” and
“covenants.” The words “includé” apd-“including” shall be interpreted as if followed by the words
“without limitation.” The headings of this Mortgage are for convenience of reference only and shall not
be considered a part hereof and are not n 2nv way intended to define, limit or enlarge the terms hereof.
All references (a) made in the neuter, mas(uline’or feminine gender shall be deemed to have been made in
all such genders, (b) made in the singular or plaral number shall be deemed to have been made,
respectively, in the plural or singular number as well, (c) to the Loan Documents are to the same as
extended, amended, restated, supplemented or otherwise modified from time to time unless expressly
indicated otherwise, (d) to the Land, Improvements, Fersonalty, Real Property or Property shall mean al)
or any portion of each of the foregoing, respectively, and'(s} 1o Articles or Sections are to the respective
Articles or Sections contained in this Morigage unless expressiy indicated otherwise. Any term used or
defined in the Uniform Commercial Code of the State, as in effcct from time to time, which is not defined
in this Mortgage shall have the meaning ascribed to that term in the Uniform Commercial Code of the
State. If a term is defined in Article 9 of the Uniform Commercial Codewf the State differently than in
another Article of the Uniform Commercial Code of the State, the term sha!i have the meaning specified
in Article 9.

Section 9.11  Governing Law.

This Mortgage shall be construed, governed and enforced in accordance with thic Laws in effect
from time to time in the State.

Section 9.12  Use of Proceeds.

Mortgagor represents and warrants to Beneficiary (a) that the proceeds of the Note secured by
this Mortgage will be used for the purposes specified in 815 ILCS 205/4(1)(c) (or any substitute, amended
or replacement statute), and that the Obligations constitutes a business loan which comes within the
purview of said 815 ILCS 205/4(1)(c), and (b) that the Loan evidenced by the Note is an exempted
transaction under the Truth In Lending Act, 15 U.S.C. §1601 et seq.

Section 9.13  Intercst Laws.
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It being the intention of Beneficiary and Mortgagor to comply with the laws of the State of
Ilinois, it is agreed that notwithstanding any provision to the contrary in the Loan Agreement, the Note,
this Mortgage or any of the other Loan Documents, no such provision shall require the payment or permit
the collection of any amount (“Excess Interest”) in excess of the maximum amount of interest permitted
by law to be charged for the use or detention, or the forbearance in the collection, of all or any portion of
the indebtedness evidenced by the Note, If any Excess Interest is provided for, or is adjudicated to be
provided for, in the Loan Agreement, the Note, this Mortgage or any of the other Loan Documents, then
in such event: (a) the provisions of this Section 9.13 shall govern and control; (b) neither Mortgagor nor
any other party obligated under the terms of the Note or any of the other Loan Documents shall be
obligated to pay any Excess Interest; {c) any Excess Interest that Beneficiary may have received
hereunder shall, at the option of Beneficiary, be (i) applied as a credit against the then unpaid principal
balance uriderhe Note, accrued and unpaid interest thereon not to exceed the maximum amount
permitted by Jaws,-or both, (ii) refunded to the payor thereof, or (iii) any combination of the foregoing; (d}
the Interest Rate-fas that term is defined in the Note) shal! be subject to automatic reduction to the
maximum Jawfui Ceitact rate allowed under the applicable usury laws of the aforesaid State, and the
Note, this Mortgage and-iie-other Loan Documents shall be deemed to be automatically reformed and
modified to reflect such reduction in the Interest Rate; and (¢) neither Mortgagor nor any other party
obligated under the terms of the Note or any of the other Loan Documents shall have any action against
Beneficiary for any damages whaisever arising out of the payment or collection of any Excess Interest.

Section 9.14  Other Amounts Secured: Maximum Indebtedness.

Mortgagor acknowledges and agrees.tnat this Mortgage secures the entire principal amount of the
Note and interest accrued thereon, regardless o whether any or all of the Loan proceeds are disbursed on
or after the date hereof, and regardless of whetherthe outstanding principal is repaid in whole or part or
are future advances made at a later date, any and all Tiigation and other expenses and any other amounts
as provided herein or in any of the other Loan Documents, including, without limitation, the payment of
any and all loan commissions, service charges, liquidated damages, expenses and advances due to or paid
or incurred by Beneficiary in connection with the Loan, all inaccordance with the Loan commitment
issued in connection with this transaction and the Loan Docurients. !Mnder no circumstances, however,
shall the total indebtedness secured hereby exceed $70,000,000.00. It is 2greed that any future advances
made by Beneficiary for the benefit of Mertgagor from time to time urdss this Mortgage or the other
Loan Documents and whether or not such advances are obligatory or are made-at the option of
Beneficiary, made at any time from and after the date of this Mortgage, and all mierest accruing thereon,
shall be equally secured by this Mortgage and shall have the same priority as all amounts, if any,
advanced as of the date hereof and shall be subject to all of the terms and provisions ot this Mortgage.
This Mortgage shall be valid and have priority to the extent of the full amount of the indeliedness secured
hereby over all subsequent liens and encumbrances, including statutory liens, excepting solely taxes and
assessments levied on the Property given priority by law.

Section 9.15  Adjustable Mortgage L.oan Provision.

The Note which this Mortgage secures is an adjustable note on which the interest rate may be
adjusted from time to time in accordance with the terms and provisions set forth in the Note.

Section 9.16  Deed in Trust.
If title to the Property or any part thereof is now or hereafter becomes vested in a trustee, any
prohibition or restriction contained herein against the creation of any lien on the Property shall be

construed as a similar prohibition or restriction against the creation of any lien on or security interest in
the beneficial interest of such trust.
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Section 9.17  Collateral Protection Act.

Unless Mortgagor provides Beneficiary with evidence of the insurance required by this Mortgage
or any other Loan Document, Beneficiary may purchase insurance at Mortgagor's expense to protect
Beneficiary's interest in the Property or any other collateral for the Obligations. This insurance may, but
need not, protect Mortgagor's interests. The coverage Beneficiary purchases may not pay any claim that
Mortgagor makes or any claim that is made against Mortgagor in connection with the Property or any
other collateral for the Obligations. Mortgagor may later cancel any insurance purchased by Beneficiary,
but only after providing Beneficiary with evidence that Mortgagor has obtained insurance as required
under this Mortgage or any other Loan Document. If Beneficiary purchases insurance for the Property or
any other coMateral for the Obligations, Mortgagor shall be responsible for the costs of that insurance,
including4nierest in any other charges that Beneficiary may lawfully impose in connection with the
placement of {n#insurance, until the effective date of the cancellation or expiration of the insurance. The
costs of the insurapée may be added to the Obligations. The costs of the insurance may be more than the
cost of insurance tharvlortgagor may be able to obtain on its own. For purposes of the Illincis Collateral
Protection Act, 815 [LCS180/1 et seq., Mortgagor hereby acknowledges Beneficiary's right pursuant to
this Section 9.17 to obtaid collateral protection insurance.

Section 9.18  Forbidden Entity.

Mortgagor hereby certifies that it is not a "forbidden entity" as that term is defined in Section 1-
110.6 of the 11linois Pension Code.

Section 9.19  Rights of Tenants.

Beneficiary shall have the right and option . commence a civil action to foreclose this Mortgage
and to obtain a decree of foreclosure and sale subject to the rights of any tenant or tenants of the Property
having an interest in the Property prior to that of Beneficiary. 'The failure to join any such tenant or
tenants of the Property as party defendant or defendants in anysiuch civil action or the failure of any
decree of foreclosure and sale to foreclose their rights shall net've asserted by Mortgagor as a defense in
any civil action instituted to collect the Obligations, or any part theizof vrany deficiency remaining
unpaid after foreclosure and sale of the Property, any statue or rule of !avat any time existing to the
contrary notwithstanding.

Section 9.20  Entire Agresment.

The Loan Documents constitute the entire understanding and agreement betveeei Nortgagor and
Beneficiary with respect to the transactions arising in connection with the Loan, and supersede all prior
written or oral understandings and agreements between Mortgagor and Beneficiary with resoect to the
matters addressed in the Loan Documents. In particular, and without limitation, the terms of any
commitment by Beneficiary to make the Loan are metged into the Loan Documents. Except as
incorporated in writing into the Loan Documents, there are no representations, understandings,
stipulations, agreements or promises, oral or written, with respect to the matters addressed in the Loan
Documents.

[signature page follows]
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N WITNESS WHEREOF, Morttgagor has caused this Mortgage to be executed as of the day and
year first written above.

MORTGAGOR:

FIRST FM, LLC, an [linois limited liability
company

By: First FM Joint Venture
Its: Sole Member

By: First CRN, L.L.C., an Tlfinois limited liability

Its ‘AJoin Venturer,
By: /3//7%; “"’(

7

y. [
Stephcn L. Schwartz
Manager
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ACKNOWLEDGMENT
State of Illinois )
)ss
County of Lake )

l,‘{"‘ﬁ‘h gi b\ anotary public in and for said Cour;ty, in the State aforesaid, DO
HEREBY “LRTIFY hat $Aephen { Se Aﬂ,ﬁthe Ménace s of First CRN, L.L.C.,

a joint ventwierof First FM Joint Venture, the sol mber of First FM, LLC, personally known to me to
be the same persor whose name is subscribed to the oregoing instrument, appeared before me this day in
person and ackiGviisdged that he/she signed and delivered the said instrument in his/her capacity as

& AL of such limited liability company as his/her free and voluntary act,
and as the free'and voludtary act of such limited liability company, for the uses and purposes therein set
forth.

Given under my hand and offivial seal, this v day of’q‘ C)WG.A"' , 2013,

Notary PublicU r

s“«'NMﬂ\hbWMMMT\J\ﬁ\.&\:w o =
g COEFIGIAL SEALS

5 JEFERDY 8 LN
:

NQTARY THRR,. TTETT Gl

RE RN A
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Exhibit A

Legal Description

PARCEL |

LOT 7 (EXCEPT THE EAST 6 INCHES THEREOF) AND ALL OF LOTS 8, 9, 10, AND 11 IN
ASSESSOR'S SECOND DIVISION OF LOTS 9 TO 16 INCLUSIVE IN BLOCK 8 IN WOLCOTT'S
ADDITION TO CHICAGO IN SECTION 9, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL Z.

EASEMENT EQF. THE BENEFIT OF PARCEL 1 IN THE "HUBBARD SITE" TO THE EXTENT
REQUIRED TO/MAINTAIN, REPAIR, REPLACE OR RESTORE THE "SKYBRIDGE" AND THE
LOCATION AS SAME ZXISTS ON OCTOBER 25, 2002 AND FOR THE PURPOSES OF INGRESS
AND EGRESS AS CREATED BY RECIPROCAL EASEMENT AGREEMENT RECORDED
NOVEMBER 1, 2002 AS DOCUMENT 0021210542 MADE BY 40 WEST HUBBARD, LLC TO
FIRST FM JOINT VENTURE .AS PERMITTED BY ORDINANCE PASSED BY THE CITY
COUNCIL OF THE CITY OF CHICAGO ON APRIL 16, 1997 AS DOCUMENT NO. 097-734 FOR A
PERIOD OF FIVE YEARS, A COPY OF SAID ORDINANCE IS ATTACHED THERETO AS
EXHIBIT C.

THE "HUBBARD SITE" IS DEFINED AS L.JT 8 AND THE WEST 1/2 OF LOT 7 IN BLOCK 8 IN
WOLCOTTS ADDITION TO CHICAGO, A SURDIVISION IN THE EAST 1/2 OF THE NORTHEAST

1/4 OF SECTION 9, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS.

Permanent Real Estate Index Number(s): 17-09-255-001; 17-09-735-002; 17-09-255-003; 17-09-255-
004; and 17-09-255-005

Property Address: 33 West Illinois Street, Chicago, IL
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