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SUBORDINAT!ION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBOKXIINATION, NON-DISTURBANCE  AND ATTORNMENT
AGREEMENT (this “Agreement”) dated as of March /2. 2013, 18 made by and among C &0
CHICAGO, L.L.C.. an Tilinoie iimited liability company (“Subtenant”), PORTILLO’S HOT
DOGS, INC.. an [llinois corporat’on “Tenant”). ONTARIO GREAT LAKES PROPERTIES
CORP.. an lllinois corporation (“Leaglord™). and MB FINANCIAL BANK, N.A.. a national

banking association. its SUCCEssOrs and assigns (“Lender”).

WHEREAS, Lender has agreed to makc, a loan to Landiord in the maximum principal
. amount of $6.000,000.00 (the “Loan™). securcd vy, among other things, a Mortgage, Security
Agreement, Fixture Filing and Assignment of Ieases and Renis (herein, as may from time to
time be extended, amended, restated or supplemented. the “Qecurity Instrument’), covering.
Peat among other property, the land described in Exhibit A which is attached hereto and incorporated

herein by reference (the “Property™);

WHEREAS. Tenant is the tenant under a Lease from Landlord (or Landlord’s
predecessor in ownership of the Property) dated August 1, 19947 (herein, as may from time to
time be extended, amended. restated or supplemented, the “[ease”). covering the Property:

WHEREAS, Subtenant is the qubtenant under a Sublease dated Augast 30, 1994 with
Tenant (herein. as may from time to time be extended. amended, restated or supplemented. the
~Sublease™). covering the Property. and

papren s

WHEREAS. the term “Landlord” as used herein means the present landlord under the
{ease or, if the Landlord's interest is transferred in any manner, the successor(s) or assign(s)
occupying the position of Landlord under the Lease at the ime in question.

Freedom Titie Con
2280 Hicks Road
Suite 415

Rolling Meadows i,

NOW. THEREFORE, in consideration of the mutual agreements herein, and for other
good and valuable consideration. the receipt and sufficiency of which are hereby acknowledged.

the parties agree as follows:

1. Subordination. Subtenant agrees and covenants, subject to the terms of this
Agreement, that the Sublease and the rights of Subtenant thereunder, all of Subtenant’s right. title
and interest in and to the property covered by the Sublease, and any Sublease thereafter executed
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by Subtenant covering any part of the Property. are and shall be subject, subordinate and inferior
in all respects to (a) the Security Instrument and the rights of Lender thereunder, and all right.
iitle and interest of Lender in the Property, and (b) all other security documents now 0r hereafter
securing payment of any indebtedness of the Landlord (or any prior landlord) to Lender which
cover or affect all or any portion of the Property (collectively. the “Loan Documents”™), including
the Loan. This Agreement is not intended and shall not be construed 1o subordinate the Sublease
to any mortgage, deed of trust or other security document other than those referred to in the
immediately preceding sentence, securing the indebtedness owing to Lender. Without limiting
the generality of the foregoing subordination provision, the Subtenant hereby agrees that all of its
right, title and interest in and to insurance proceeds and condemnation awards (or other similar
awards ansiiy. from  eminent domain proceedings) with respect to damage to of the
condemnation (ot similar taking) of any portion of the improvements to the Property, shall not be
subject and subordinate to the Lender’s right, title and interest in and to such proceeds and
awards pursuant to theL.oan Documents.

2. Non-Disturbance. Lender agrees that so long as the Lease and the Sublease are in
full force and effect and neither-Tenant nor Subtenant are in default in the payment of rent,
additional rent or other payments dua under the Lease, Sublease or in the performance ol any of
the other ferms. covenants or concitions of the Lease or Sublease on Tenant's or Subtenant’s part
to be performed (beyond the period, «f any, specified in the Lease within which Tenant may cure
such default).

(@)  Subtenant’s possession. of the Property under the Sublease shall not be
disturbed or interfered with by Lender (in'the exercise of any of its foreclosure rights

under the Sccurity Instrument or in connection. with the conveyance of the Property by
deed in lieu of foreclosure. and

(o)  Lender will not join Subtenant as a/patty defendant for the purpose of
terminating Subtenant's interest and estate under the/Sublease mn any proceeding for
foreclosure of the Security Instrument.

3. Attornment.

(a) Subtenant covenants and agrees that in the event of the ‘areclosure of the
Security Instrument, whether by power of sale or by court action, or upon-a fransfer of the
Property by a deed in licu of foreclosure (the purchaser at foreclosure or the transferee in
cuch deed in lieu of foreclosure, including Lender if it is such purchaser or transferce,
being heremn called the “New Owner”), Subtenant shall attorn to the New Owner as the
owner of the Property. [nno event shall the New Owner be:

(0 liable for any act, omission. default. misrepresentation. or breach
of warranty. of any previous landlord (including Landlord) or obligations
accruing prior to New Ownert's actual ownership of the Property:

(1) subject to any offset. defense. claim or counterclaim which
Subtenant might be entitled to asserl against any previous landlord (including
Landlord):
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(iii)  bound by any payment of rent, additional rent or other payments,
made by Subtenant to any ptevious landlord (including Landlord) for more than
one (1) month in advance of the date when due under the Lease:

{iv)  bound by any amendment or modification of the Sublease hereafter
made, without the written consent of Lender; or

(v}  liable for any deposit that Subtenant may have given to any
previous Jandlord (including Landlord) which has not been wransferred to New
Owner.

() The provisions of this Agreement regarding attornment by Subtenant shall
be self-onerative and effective without the necessity of execution of any new lease or
other docusicat on the part of any party hereto or the respective legal representatives.
successors or assigns of any such party. Subfenant agrees. however, to execute and
deliver upon the request of New Owner. any reasonable instrument ot certificate which in
the reasonable judgment of New Owner may be necessary of appropriate to evidence
such attornment; provided, however, Subtenant shall not be required to change any term
or condition of the Subleate.

4. Acknowledgment and Agreement by Tenant. Subtenant acknowledges and agrees
as follows:

(a)  Subtenant will not amenids alter or waive any provision of. or consent (o
the amendment, alteration or waiver of any provision of. the Sublease without the prior
written consent of Lender. Subtenant shall not prepay any rents of othet sums due under
the Sublease for more than one (1) month in advance of the due date therefor. Subtenant
acknowledges that Lender will rely upon this instrugient in connection with the Loan as
secured, in part. by the Security Instrument.

(b)  From and after the date hereof. in the event of 2-default by Landiord under
the Lease or Sublease which would give Tenant oOr Qubienant the right, either
immediately or after the lapse of time, the giving of notice, O both. to terminate the
Lease. Sublease or to claim a partial or total eviction. Subtenant wiihmot exercise any
such right unless it has given written notice of such act or omission to-the Lender at the
came time as any required notice pursuant to the Lease or Sublease; proviged. however.
that Lender shall have no duty or obligation to cure Of remedy any default. [t 1S
specifically agreed that Subtenant shall not. as to Lender, require cure of any such default
which is personal to Landlord, and therefore not susceptible to cure by Lender.

(c) In the event that Lender notifies Tenant or Subtenant of a default under the
Security [nstrument or any of the other Loan Documents and demands that Tenant or
Subtenant pay its rent and all other sums due under the Lease or Sublease directly to
Lender. Subtenant shall honor such demand and pay the full amount of its rent and all
other sums due under the Sublease directly to Lender, without offset. or as otherwise
required pursuant to such notice beginning with the payment next due after such notice of
default, without inquiry as 1o whether a default actually exists under the Security

3
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Instrument or other Loan Documents, and notwithstanding any contrary instructions of ot
demands from Landlord.

() To the extent that Subtenant has a right or option to purchase the Property
or any interest therein. such right or option shall be subject and subordinate to the
Security Instrument and is hereby waived and released as against Lender and Lender’s
exercise of its remedies set forth in the Loan Documents or applicable law. but shall
remain in place as to any New Owner.

(¢)  Lender and any New Owner shall have no obligation nor incur agy
liability with respect to the erection or completion of any improvements on the Property
or any’Ipiprovements for Subtenant's use and occupancy. cither at the commencement of
the term wiihe Sublease or upon any renewal or extension thereof or upon the addition of
additional space, pursuant to any expansion rights contained in the Sublease.

() I the-event that Lender or any New Owner that is an affiliate of Lender
(~Lender Affiliate™). shall acquire title to the Property. Lender or such Lender Affiliate
(but not any subsequenrt New Qwner) shall have no obligation, nor incur any liability.
beyond Lender's or Lende” Affiliate’s then equity interest, if any. in the Property. as the
case may be, and Subtenant shull look exclusively to such equity interest of Lender or
Lender Affiliate for the payment “pd discharge of any obligations imposed upon Lender
or Lender Affiliate hereunder or un jer the Sublease or for recovery of any judgment from
I ender. or Lender Affiliate. and in no'eveat shall Lender, Lender Affiliate, or any of their
respective officers. directors, shareholdcrs, agents. representatives. servants, employees
or partners ever be personally liable for any syich judgment.

3. Acknowledgment and Agreement by Landlard. Landlord. as landlord under the
Lease and grantor under the Security Instrument. acknowlcdges and agrees for itself and its
representatives, successors and assigns, that. (a) this Agreenscnidoes not constitute a watver by
Lender of any of its rights under the Security Instrument or any of the other Loan Documents, of
in any way release Landlord from its obligations to comply iily the terms, provisions.
conditions. covenants, agreements and clauses of the Security Instrument and the other Loan
Documents: (b) the provisions of the Security Instrument and the other Loan Documents remain
i full force and effect and must and shall be complied with by Landlord, and (¢) Tenant or
Qubtenant are hereby authorized to pay its rent and all other sums due under-the Lease of
Sublease (as applicable) directly to Lender upon receipt of a notice as set forth in-pzragraph 4(c)
above trom Lender and that neither Tenant nor Subtenant are obligated to inquire as 1o whether a
default actually exists under the Security Instrument or any of the other Loan Documents.
Landlord hereby releases and discharges Tenant and Subtenant of and from any liability 10
Landlord resulting from Tenant's of Subtenant’s payment to Lender in accordance with this
Agreement. Landlord represents and warrants to Lender that a true and complete copy of the
Lease and Sublease has been delivered by Landlord to Lender.

6. Lease Status. Landlord. Tenant and Subtenant represent and warrant to Lender
that neither Landlord, Tenant nor Subtenant has knowledge of any default or event which with
the giving of notice or the passage of time. or both, would constitute a default on the part of the
other under the Lease or Sublease. that the Lease and Sublease are bona fide and contains all of

4
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the agreements of the parties thereto with respect to the letting of the Property and that all of the
agreements and provisions therein contained are in full force and effect.

7. Notices. All notices or other written communications hereunder shall be deemed
(o have been properly given (i} upon delivery, if delivered in person, (ii) one (1) business day
after having been deposited for overnight delivery with any reputable overnight courier service,
or (iii) five (5) business days after having been deposited in any post office or mail depository
regularly maintained by the U.S. Postal Service and sent by registered or certified mail, postage
prepaid, retum receipt requested. addressed to the addresses set forth at the end of this
Agreement 0r as such party may from dme to time designate by written notice 1o the other
parties.  Any-party by notice to the others in the manner provided herein may designate
additional or diffcrent addresses for subsequent notices or communications.

8. Misceiloneous.

(a)  Tois Agreement supersedes any inconsistent provision of the Lease and
Sublease.

(b)  Nothing coftained in this Agreement shall be construed to derogate from

or in any way impair. or affec) the lien. security interest of provisions of the Security
instrument or any of the other Loan Documents.

{c)  This Agreement <hall /oind and shall inure to the benefit of the parties
hereto. their respective successors and permitted assigns. and any New Owner, and its
heirs. personal representatives, SUCCESSOIS and assigns: provided, however. that in the
event of the assignment or transfer of the interest.of Lender, all obligations and liabilities
of the assigning Lender under this Agreement snall terminate. and thereupon all such
obligations and liabilities shall be the responsibility of the party 10 whom Lender's
interest is assigned or transferred.

(&)  THIS AGREEMENT AND IT5 VALIDITY. ENFORCEMENT AND
INTERPRETATION SHALL BE GOVERNED BY THE LAVS OF THE STATE OF
[LLINOIS AND APPLICABLE UNITED STATES FEDERAL L AW EXCEPT ONLY
TO THE EXTENT. [F ANY., THAT THE LAWS OF THE STATE W WHICH THE
PROPERTY IS LOCATED NECESSARILY CONTROL.

() The words “herein”, “hereof”. “hereunder” and other similar compounds
of the word “here” as used in this Agreement refer to this entire Agreement and not 1o
any particular section ot provision.

(f) This Agreement may not be modified orally or in any manner other than

by an agreement in writing signed by the parties hereto or their respective SUCCEssors in
mterest.

(g) If any provision of the Agreement shall be held to be invalid. illegal. or
unenforeeable in any respect. such invalidity. illegality or unenforceability shall not apply
to or affect any other provision hereof, but this Agreement shall be construed as if such
invalidity, illegality, or anenforceability did not exist.

J
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IN WITNESS WHEREOF. the

parties hercto have caused this Agreement to be duly

execuied and sealed as of the date first above written.

ADDRESS OF LENDER:

MB Financial Bank. N.A.
6111 North River Road
Rosemont, Tllinois 60018
Attention: Stephen Clingen

ADDRESS OF TENANMT:

c/o The Portillo Restautant Group
2001 Spring Road #500

Oak Brook. llinois 60523
Attention:

e e R

ADDRESS OF SUBTENANT:

c/o The Portillo Restaurant Group
2001 Spring Road #500

Oak Brook. lllinois 60523
Attention:

e ——————

ADDRESS OF LANDLORD:

Ontario Great Lakes Property Corp.
17 W. 170 Massel Court
Bensenville, [linois 60106
Attention: Barbara Katsigiannis

CHICAGUR 3808067 3
IINGIS - 103580014

LENDER:

MB FINANCIAL BANK, N.A.. a national banking
association

By: Mﬂq‘*pm ﬁg}w@"

Name: ' SM’\"/»'\ bCLm
Title:___Sealer e e Press

TENANT:

PORTILLO’S HOT DOGS, INC., an [Hinois
corporation

By:

Name:

“hle

SUBTENANT:

C & O CEICAGO, L.L. C., an Illinois limited Hability
company

By:
Name:
Title:

LANDLORD:

ONTARIO GREAT LAKES PROYVERTIES CORP.,

an Illinois corporation
% 7&
W

Barbara Katmg,kanms Prem nt
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
exceuled and sealed as of the date first above written.

ADDRESS OF LENDER:

MB Financial Bank., N.A.
6111 North River Road
Rosemont. IHinots 600138
Attentivi_Stephen Clingen

ADDRESS OF TENANT:

cfo The Portilio Restaurant Group
2001 Spring Road #500

Ouk Brook, lHinois 60323
Atlention: _Susan B. Shelton

ADDRESS OF SUBTENANT:

/o The Portillo Restaurant Group
2001 Spring Road #300

Ouk Brook. lllinois 60523
Altention; _Susan B. Shelton

ADDRESS OF LANDLORD:

Ontario Great Lakes Property Corp.

17 W. 170 Massel Court
Rensenville. Hlinois 60106
Attention: Barbara Katsigiannis

CHICAGR3BURORT 5
RO PS - 33N ]S

LENDER:

MB FINANCIAL BANK, N.A., a national banking

associaton

By:
Namg:
Title:

TENANT:

PORTILLO’S HOT DOGS, INC. un iinois

corporations

Mame:

Tide A

wn

SUBTENANT:

C&0O C['dr AGO, L.L.C.. an Illinois Timited fiability
wmpmw

Bbc__, o
I\dm:, i (}. €< A r"""; A
Title: vy y~
LANDLORD:

ONTARIO GREAT LAKES PROPERTIES CORP..
an Nlinois corporation

RBy:

Barbara Katsigiannis, President
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STATEOF _Jllswes )
) SS.

COUNTY OF T 1 Si )

The undersigned, a Notary Public in and for the said County. in the State aforesaid, DO
HEREBY CERTIFY that g£.b ,(,N/ic,cr gnna s the (A Ve of ONTARIO
GREAT LAKES PROPERTIES CORP.} an Illinois corporation, who is personally known 10
me to be the same person whose name is subscribed to the foregoing instrument appeared before
me this day in person and acknowledged that he/she signed and delivered the said mstrument as
his/her own fie= and voluntary act and as the free and voluntary act of said company. for the uses
and purposes therein sct forth.

GIVEN urder my hand and notarial seal this ’(M’ day of _ V4~ 46\ , 2015,

QD

V Notary Public

My Commission Expires: 7/ 20f i3

i TOTFICIAL SEAL"
FEAN CIANGIOLO
NOTARY “!JBL\C STHTE OFILLINOIS &
M rim b0 Exrir =‘;T4E2(.:;’2014§-‘
¢ PRI TN

10
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STATE OF ILLINOIS )
) SS.
COUNTY OF &.05¢é )

The undersigned, a Notary Public in and for the said County. in the State aforesaid, DO
HERERY CERTIFY that  Stepies T Clivyger - the Sy r of MB
FINANCIAL BANK, N.A. 2 national banking Association. who is personally known to me to be
the same person whose name is subscribed to the foregoing instrument appeared before me this
day in persor and acknowledged that he/she signed and delivered the said instrument as his/her
own free and voluntary act and as the free and voluntary act of said company. for the uses and
purposes thereir set forth.

GIVEN under tuy hand and notarial seal this )/ day of March. 2013.

P

-,LJ%éf/’Vf'{“
¢ ( Notary Public

My Commission Expires: &/ /7/ s

St N’

ST TIC AL SEAL'
§/ v anN GIANG D
3 MOV SBLIC, STe o itNOIS g
N, Lo TSSIoN ZXpY S Y20/20147
L i Gt AR I TN

Wialter
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NGRS - 1035890014



1309249050 Page: 10 of 12

UNOFFICIAL COPY

STATC OF 1118018 )
) SS.
COUNTY OF DUPAGE )

The undersigned, a Notary Public in and for the said County, in the State aforesaid. DO
HERERY CERTIFY that garen L. Petersom the Vice President of PORTILLO’S
HOT DOGS, INC.. an lllinois corporation, who is personally known to me 1o he the same
person whose name 18 subscribed to the foregoing instrument appeared before me this day in
person ana acknowledged that hefshe signed and delivercd the said instrument as histher own
{ree and vUientary act and as the free and voluntary act of said company. for the uses and
purposes thergimset forth.

GIVEN undger'my hand and notarial scal this _ 8th day of __ March 2013,

Notary Public

My Commission Expires:

I oFFICeL SEAL

Deysh.e B SHELTON
LACTA: Pt <7HTF OF LLNOIS
31 GOMMISSION EAPIRES 442013

P AR T e Ol
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STATE OF __ILLINOIS )
) SS.
COUNTY OF DUPAGE )

‘ o ‘ #7,P. of Portillo's Hpt Dogs, Inc.
The undersigned. a Notary Public in and for the said County. In the State a oresal(%. DO M ar’laging

HEREBY CERTIFY that Karen L. Petersonthe _* of C & O CHICAGO. Member,
LIL.C.. an Hinois limited liability company, who is personally known to me to be the same

person whose name is subscribed to the foregoing nstrument appeared before me this day in

person and acknowledged that he/she signed and delivered the sajd instrument as hisfher own

free and voluntary act and as the free and voluntary act of said company. for the uses and
purposes thevein set forth.

SIVEN utidecimy hand and notarial seal this 8¢h day of _March . 2013,

pa : i e

L
( J{d) L ~-£j /7)“”"
N Notary Public

My Commission Expires:

7 4.4 13

OFF?GIK{NSEAL T
¢ SUBAN B. SHELTE ! |
KITAR LY
: ""cov PUBLIC, STATE €71 i, |
M"ﬂ?ﬁ‘?“% g et q :

B e
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EXHIBIT A

LEGAL DESCRIPTION OF THE PROPERTY

LOTS 1.2 AND 3 IN BLOCK 22 IN WOLCOTT'S ADDITION TO CHICAGO ALSO LOT 5
IN A.J. MCBEANS SUBDIVISION OF LOTS 14 AND 15 AND 16 IN BLOCK 22 IN
WOLCOTT'S ADDITION TO CHICAGO ALL IN THE NORTH PART OF THE EAST 1/2 OF
THE NORTHEAST 1/4 OF SECTION 9. TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

Permanent Inzex Numbers:

|7-09-225-014
17-09-225-023

Property Address:

100 W. Onlario Street
Chicago. IL 60610

CHICAUGORRDEG6T 3
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