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Karen A, Yarbrough
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The property identified as: |

Address:
Street: 9201 BELMONT AVE
Street line 2;

City: FRANKLIN PARK State: ..

PIN: 12-27-127-006-0000

Lender KEYBANK NATIONAL ASSOCIATION

Borrower: GRE BELMONT LLC

Loan / Mortgage Amount: $10,500,000.00

it is commerciat property.

Certificate number: 86B09149-8398-4322-AE55-F7ASCBE4B971

ZIP Code: 60131

This property is located within the program area and is exempt from the requirements of 735 ILCS 77/70 et seq. because

Execution date: 05/06/2013
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This instrument was prepared by and after
recording should be returned to Dennis A.
Johnson, Attorney At Law BARNES &
THORNBURG LLP

11 South Meridian Street

Indianapolis, Indiana 46204

Property Address: 9201 Belmont Ave., Franklin Park, Illinois 60131

PIN: 12-27-127-005-0000, 12-27-127-007-0000 and 12-27-200-003-0000

LCHSTRUCTION MORTGAGE, ASSIGNMENT OF RENTS
SECURITY AGREEMENT AND FIXTURE FILING

THIS 1Nt RUMENT SECURES AN OBLIGATION
PROVIDING ¥OR A VARTABLE RATE OF INTEREST

THIS CONSTRUCTION MORTGAGE, ASSIGNMENT OF RENTS, SECURITY
AGREEMENT AND FIXTURE FILING (this “Mortgage™) is made as of May 6, 2013, by GRE
BELMONT LLC, a Delaware limited liabi'ity ‘company (“Mortgagor™), whose address is 500
Boylston Street, Suite 1300, Boston, Massachusetis 0211 6, in favor of KEYBANK NATIONAL
ASSOCIATION, a national banking association whose address is 4910 Tiedeman Rd., 3rd Flr,
Mail Code OH-01-51-0311, Brooklyn, Ohio 44144, 1ts successors and assigns (“Mortgagee™).

1. Grant and Secured Obligations.

I.1  Grant. For the purpose of securing payment and p:tformance of the Secured
Obligations defined and described in Section 1.2 hereof, Mortgagor hereby irrevocably and
unconditionally grants, remises, releases bargains, sells, conveys, assigns, mortgages and
warrants to Mortgagee, all estate, right, title and interest which Mortgagor nox kas or may later
acquire in and to the following property (all or any part of such property, or any“inigrest in all or
any part of it, as the context may require, the “Property™):

(@) The real property located in the County of Cook, State of Illinois, as
described in Exhibit A, together with all existing and future easements and rights

affording access to it (the “Premises™): together with

(b)  All buildings, structures and improvements now located or later to be
constructed on the Premises (the © mprovements™); together with

(c) All existing and future appurtenances, privileges, easements, franchises
and tenements of the Premises. including all minerals, oil, gas, other hydrocarbons and

INDSGL DIOHNSON 13891654 KEYCORP CONFIDENTIAL
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associated substances, sulphur, nitrogen, carbon dioxide, helium and other commercially
valuable substances which may be in, under or produced from any part of the Premises,
all development rights and credits, air rights, water, water rights (whether riparian,
appropriative or otherwise, and whether or not appurtenant) and water stock and any
premises lying in the streets, roads or avenues, open or proposed, in front of or adjoining
the Premises and Improvements: together with

(d)  Allexisting and future leases, subleases, subtenancies, licenses, occupancy
agreements and concessions relating to the use and enjoyment of all or any part of the
Premises and Improvements, and any and all guaranties and other supporting obligations
or sother agreements relating to or made in connection with any of such leases
(coiieztively, the “Leases™); together with

() All real property and improvements on it, and all appurtenances and other
property and-inferests of any kind or character, whether described in Exhibit A or not,
which may be” reasonably necessary or desirable to promote the present and any
reasonable future beneficial use and enjoyment of the Premises and [mprovements;
together with

(f) All goods, maierials, supplies, chattels, furniture, fixtures, equipment and
machinery now or later to be aitached to, placed in or on, or used in connection with the
use, enjoyment, occupancy oruperation of all or any part of the Premises and
Improvements, whether stored on the Premises or elsewhere, including all pumping
plants, engines, pipes, ditches and flunies, and also all gas, electric, cooking, heating,
cooling, air conditioning, lighting, refrigeration and plumbing fixtures and equipment, all
of which shall be considered to the fulles{ ex#ént of the law to be real property for
purposes of this Mortgage, and any manufacteér’s warranties with respect thereto;
together with

(g)  All building materials, equipment, work- 1 process or other personal
property of any kind, whether stored on the Premises or else where, which have been or
later will be acquired for the purpose of being delivered to, incerporated into or installed
in or about the Premises or Improvements: together with

(h)  All of Mortgagor’s interest in and to all operating accounis, the Loan
funds, whether disbursed or not, tenant security deposit accounts, capital wiplovements
reserves and impound, and any other bank accounts of Mortgagor; together with

(1) All rights to the payment of money, accounts, accounts receivable,
reserves, deferred payments, refunds, cost savings, payments and deposits, whether now
or later to be received from third parties (including all earnest money sales deposits) or
deposited by Mortgagor with third parties (including all utility deposits), contract rights,
development and use rights, governmental permits (including building permits) and
licenses, applications, architectural and engineering plans, specifications and drawings
(including all site plans and development, landscaping and engineering plans for the
Premises and the Improvements), as-built drawings, chattel paper, instruments,
documents, notes, drafts and letters of credit (other than letters of credit in favor of

INDSOL DIOHNSON 1389163vd KEYCORP CONFIDENTIAL

(8]

T,



1312945013 Page: 4 of 29

UNOFFICIAL COPY

Mortgagee), which arise from or relate to construction on the Premises or to any business
now or later to be conducted on it, or to the Premises and Improvements generally, and
any builder’s or manufacturer’s warranties with respect thereto; together with

)] All insurance policies and proceeds pertaining to the Premises and all
proceeds, including all claims to and demands for them, of the voluntary or involuntary
conversion of any of the Premises, Improvements or the other property described above
into cash or liquidated claims, including proceeds of all present and future fire, hazard or
casualty insurance policies and all condemnation awards or payments now or later to be
made by any public body or decree by any court of competent jurisdiction for any taking
or 1 connection with any condemnation or eminent domain proceeding, and all causes of
action-and their proceeds for any damage or injury to the Premises, Improvements or the
other oroperty described above or any part of them, or breach of warranty in connection
with the construction of the Improvements, including causes of action arising in tort,
contract, fraud or concealment of a material fact; together with

(k) All of Mortgagor’s rights in and to all Interest Rate Agreements; together
with

(D All books and 1ecords pertaining to any and all of the property described
above, including computer-readsble memory and any computer hardware or software
necessary to access and process suzh memory (“Books and Records™); together with

(m) All “Equipment” as that) term is defined in the Hlinois Uniform
Commercial Code as presently or hereafter in effect; together with

(n)  All “Goods™ as that term is defipe< in the Illinois Uniform Commercial
Code as presently or hereafter in effect: together with

(0)  All *Accounts” as that term is defined in the Mlinois Uniform Commercial
Code as presently or hereafter in effect; together with

(p)  All proceeds of. additions and accretions t¢, substitutions and
replacements for, and changes in any of the roperty described above:
P g P

Capitalized terms used above and clsewhere in this Mortgage without defisition have the

meanings given them in the Loan Agreement referred to in Subsection 1.2(a)(iii) hereof.

INDSOI

1.2 Secured Obligations.

(a}  Mortgagor makes the grant, conveyance, and mortgage set forth in
Section .1 hereof, and grants the security interest and lien set forth in Section 3 hereof
for the purpose of securing the following obligations {the “Secured Obligations™) in any
order of priority that Mortgagee may choose:

(1} Payment of all obligations at any time owing under that certain
Promissory Note of even date herewith payable by Mortgagor as maker in the
aggregate stated principal amount of Ten Million Five Hundred Thousand Dollars

DIOHNSON 138916354 KEYCORP CONFIDENTIAL
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($10,500,000) to the order of the Lender, as the same may be amended, restated,
modified, extended or renewed, including increases of principal (such Promissory
Note, as the same may be amended, restated, modified, extended or renewed,
being referred to herein as the “Note™). The Note has a maturity of May 6, 2018.
The loan evidenced by the Note bears interest as described on Exhibit C attached
hereto; and

(i)  Payment and performance of all obligations of Mortgagor under
this Mortgage; and

(iif)  Payment and performance of all obligations of Mortgagor under
that certain Loan Agreement of even date herewith between Mortgagor as
“Borrower” and Mortgagee, as “Lender”, as the same may be amended, restated
5¢ roodified (such Loan Agreement, as the same may be amended, restated or
modified, being referred to herein as the “Loan Agreement™); and

(iv) _Payment and performance of any obligations of Mortgagor under
any Loan Deoiments or other documents which are exccuted by Mortgagor
including, witheat ) limitation, documents executed in connection  with
Mortgagor’s obligations with respect to any letter of credit now or hereafter
issued for the benefit oi Mertgagor or the Property including, without limitation,
Mortgagor’s obligations” under any reimbursement agreement executed in
connection therewith; and

(v)  Payment and perforiaazce of all obligations up to Ten Million Five
Hundred Thousand Dollars ($10,500,000) of Mortgagor arising from any Interest
Rate Agreements. Interest Rate Agreemsnis shall mean an interest rate hedging
program through the purchase by Mortgagor from Mortgagee of an interest rate
swap, cap, or such other interest rate protection preduct with respect to the Note:
and

(vi)  Payment and performance of all futurs advances and other
obligations that Mortgagor or any successor in ownership of ‘all or part of the
Property may agree to pay and/or perform (whether as priniipal, surety or
guarantor) for the benefit of Mortgagee, when a writing eviderices: the parties’
agreement that the advance or obligation be secured by this Mortgage: and

(vii)  Payment and performance of all obligations of Mortgagor to
reimburse or pay Mortgagee for any taxes and insurance premiums paid or
advanced by Mortgagee with respect to the Property, any costs of enforcing and
toreclosing on the lien of this Mortgage, and any sums expended or incurred for
the protection of the security interest hereby created in the Property, regardless of
whether the foregoing was advanced, paid, incurred or expended now or at any
future time or times; and

INDSUT DIOHNSON | 389165+v4 KEYCORP CONFIDENTIAL
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(viti) Payment and performance of all modifications, amendments,
extensions, and renewals, however evidenced, of any of the Secured Obligations;
and

(ix) Interest on all of the foregoing to the extent it accrues under this
Mortgage or any other Loan Document, including, without limitation, interest
accruing after an Event of Default, acceleration and/or Judgment at the Default
Rate and all interest, fees and other costs that, but for the commencement of any
insolvency proceeding, would have accrued.

(b)  All persons who may have or acquire an interest in all or any part of the
Property will be considered to have notice of, and will be bound by, the terms of the
Securcd )Obligations and each other agreement or instrument made or entered into in
connection with each of the Secured Obligations. Such terms include any provisions in
the Note o1 the-Loan Agreement which permit borrowing, repayment and reborrowing, or
which provide ihit the interest rate on one or more of the Secured Obligations may vary
from time to tiiie.

All sums payable by Mortgagor Yicreunder and under the Loan Documents shall be paid without
demand (except as set forth in the L gan Agreement or the Note), counterclaim, offset, deduction,
reduction or defense. Mortgagor waives all rights now or hereafter conferred by statute or
otherwise to any such demand, countercla'm, offset, deduction, reduction or defense.

2. Assignment of Rents.

2.1 Assignment. Mortgagor hereby < irevocably, absolutely, presently and
unconditionally assigns to Mortgagee all rents, leases, rovaities, issues, profits, revenue, income,
accounts, proceeds and other benefits of the Property, whetlier now due, past due or to become
due, including all prepaid rents and security deposits (some oralicollectively, as the context may
require, “Rents™). To the extent permitted by applicable law, this i5-a2 absolute assignment, not
an assignment for security only.

22 Grant of License. Mortgagee hereby confers upon Mortgagor a license
(“License™) to collect and retain the Rents as they become due and payable, So'1211g as no Event
of Default, as defined in Section 6.2 hereof, shall exist and be continuing. If an Event of Default
has occurred and is continuing, Mortgagee shall have the right, which it may choosé to exercise
in its sole discretion, to terminate this License without notice to or demand upon Mortgagor. and
without regard to the adequacy of Mortgagee’s security under this Mortgage.

2.3 Collection and Application of Rents. Subject to the License granted to Mortgagor
under Section 2.2 hereof, Mortgagee has the right, power and authority to collect any and all
Rents. Mortgagor hereby appoints Mortgagee its attorney-in-fact to perform any and all of the
following acts, if and at the times when Mortgagee in its sole discretion may so choose:

(a) Demand, receive and enforce payment of any and all Rents; or
(b) Give receipts, releases and satisfactions for any and all Rents; or
INDSO! DIOHNSON 13891652 KEYCORP CONFIDENTIAL
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(¢)  Sue either in the name of Mortgagor or in the name of Mortgagee for any
and all Rents.

Mortgagee and Mortgagor agree that the mere recordation of the assignment granted herein
entitles Mortgagee immediately to collect and receive rents upon the occurrence and continuance
of an Event of Default, as defined in Section 6.2 hereof, without first taking any acts of
enforcement under applicable law, such as, but not limited to, providing notice to Mortgagor,
filing foreclosure proceedings, or seeking and/or obtaining the appointment of a receiver.
Further, Mortgagee’s right to the Rents does not depend on whether or not Mortgagee takes
possession of the Property as permitted under Subsection 6.3(c) hereof. In Mortgagee’s sole
discretion./Mortgagee may choose to collect Rents cither with or without taking possession of
the Property -. Mortgagee shall apply all Rents collected by it in the manner provided under
Section 6.6 héreof. If an Event of Default occurs while Mortgagee is in possession of all or part
of the Property «nd is collecting and applying Rents as permitted under this Mortgage,
Mortgagee and any.rezeiver shall nevertheless be entitled to exercise and invoke every right and
remedy afforded any oi them under this Mortgage and at law or in equity.

24 Mortgagee Notkesponsible. Under no circumstances shall Mortgagee have any
duty to produce Rents from the Froj erty. Regardless of whether or not Mortgagee, in person or
by agent, takes actual possession of/th= Premises and Improvements, unless Mortgagee agrees in
writing to the contrary, Mortgagee is not ard shall not be deemed to be:

(@) A “mortgagee in poss¢ssicn” for any purpose; or

(b)  Responsible for performing any of the obligations of the lessor under any
Lease; or

{c) Responsible for any waste committed by\lessees or any other parties, any
dangerous or defective condition of the Property, or any negligence in the management,
upkeep, repair or control of the Property; or

(d)  Liable in any manner for the Property or the use,.occupancy, enjoyment or
operation of all or any part of it.

2.5 Leasing. Mortgagor shall not accept any deposit or prepayment 0f rents under the
Leases for any rental period exceeding one (1) month without Mortgagee’s priotr wiitien consent.
Mortgagor shall not lease the Property or any part of it except strictly in accordance with the
Loan Agreement.

3. Grant of Security Interest.

3.1 Security Agreement. The parties intend for this Mortgage to create a lien upon
and a security interest in the Property, and an absolute assignment of the Rents, all in favor of
Mortgagee. The parties acknowledge that some of the Property and some or all of the Rents may
be determined under applicable law to be personal property or fixtures. To the extent that any
Property or Rents may be or be determined to be personal property, Mortgagor as debtor hereby
grants Mortgagee as secured party a lien upon and a security interest in all such Property and
Rents, to secure payment and performance of the Secured Obligations.  This Mortgage

INDSOT DIJOHNSON §3891635v4 KEYCORP CONFIDENTIAL
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constitutes a security agreement under the Uniform Commercial Code of the State in which the
Property is located, covering all such Property and Rents.

3.2 Financing Statements. Mortgagor hereby consents to the filing of one or more
financing statements. In addition, Mortgagor shall execute such other documents as Mortgagee
may from time to time require to perfect or continue the perfection of Mortgagee’s security
interest in any Property or Rents. As provided in Section 5.9 hereof and Section 5.10 hereof,
Mortgagor shall pay all fees and costs that Mortgagee actually incurs in filing such documents in
public offices and in obtaining such record searches as Mortgagee may reasonably require. In
case Mortgagor fails to execute any financing statements or other documents for the perfection or
continuation of any security interest, Mortgagor hereby appoints Mortgagee as its true and lawful
attorney-in-iact to execute any such documents on its behaif. If any financing statement or other
document is ‘iled in the records normaily pertaining to personal property, that filing shall never
be construed =5 in any way derogating from or impairing this Mortgage or the rights or
obligations of the paities under it.

4, Fixture F iling,

4.1 This Mortgage consiitutes a financing statement filed as a fixture filing under
Article 9 of the Uniform Commcreial Code in the State in which the Property is located, as
amended or recodified from time to ‘e, covering any Property which now is or later may
become fixtures attached to the Premisés or Improvements. For this purpose, the respective
addresses of Mortgagor, as debtor, and Mbrtgagee, as secured party, are as set forth in the
preamble of this Mortgage.

5. Rights and Duties of the Parties.

5.1 Representations and Warranties. Mortgagor répresents and warrants that:

(@)  Mortgagor lawfully possesses and holds fea simple title to all of the
Premises and Improvements, subject to the encumbrances set forih or Exhibit B attached
hereto (the “Permitted Encumbrances™);

(b)  Mortgagor has or will have good title to all Propcrty other than the
Premises and Improvements, subject to the Permitted Encumbrances;

{c) Mortgagor has the full and unlimited power, right and authority to
encumber the Property and assign the Rents;

(d}  This Mortgage creates a first and prior lien on the Property, subject to the
Permitted Encumbrances;

{e) Mortgagor owns any Property which is personal property free and clear of
any security agreements, reservations of title or conditional sales contracts, and there is
no financing statement affecting such personal property on file in any public office; and

(f) Mortgagor’s place of business, or its chief executive office if it has more
than one place of business. is located at the address specified below.

INDSOT DIOHNSON ]389163v4 KEYCORP CONFIDENTIAL
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52  Taxes, and Assessments. Mortgagor shall pay prior to delinquency all taxes,
levies, charges and assessments, in accordance with the Loan Agreement.

5.3 Performance of Secured Obligations. Mortgagor shall promptly pay and perform
each Secured Obligation in accordance with its terms.

54 Liens, Charges and Encumbrances. Mortgagor shall in accordance with the terms
of the Loan Agreement, immediately discharge, properly contest or bond any lien on the
Property which Mortgagee has not consented to in writing.

5.5+ Damages and Insurance and Condemnation Proceeds. In the event of any

casualty ‘0r-condemnation of the Property, the provisions of Article 16 of the Loan Agreement
shall govern.

5.6 Maln‘enance and Preservation of Property.

(a) Mortgagor shall insure the Property as required by the Loan Agreement
and keep the Proper(v .v-good condition and repair.

(b)  Mortgagor shall not remove or demolish the Property or any part of it, or
structurally alter, restore or-add to the Property, or initiate or allow any change or
variance in any zoning or other-Pzemises use classification which affects the Property or
any part of it, except as permitted or required by the Loan Agreement or with
Mortgagee’s express prior written consent in each instance, which consent shall not be
unreasonably withheld, conditioned or deiayed.

(c)  If all or part of the Property betomes damaged or destroyed, Mortgagor
shall promptly and completely repair and/or restore the Property in a good and
workmanlike manner in accordance with sound hyiiding practices, provided that
Mortgagee agrees to disburse any Proceeds collected or recaived by Mortgagee or other
sums to pay costs of the work of repair or reconstruction und«=the Loan Agreement,

(d)  Mortgagor shall not knowingly commit or allow any actupon or use of the
Property which would violate in any material respect: (1) any applicabie’l aws or order of
any Governmental Authority, whether now existing or later to be enacied.and whether
foreseen or unforeseen, including, without limitation, the Americans with-Disabilities
Act; or (ii) any public or private covenant, condition, restriction or equitabie servitude
affecting the Property. Mortgagor shall not bring or keep any article on the Property or
cause or allow any condition to exist on it, if that could invalidate or would be prohibited
by any insurance coverage required to be maintained by Mortgagor on the Property or
any part of 1t under the Loan Agreement.

(e) Mortgagor shall not commit or allow intentional physical waste of the
Property, including those acts or omissions characterized under the Loan Agreement as
waste which arises out of Hazardous Material.

INDSGL DIOHNSON 1389165v1 KEYCORP CONFIDENTIAL
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5.7  Releases, Extensions, Modifications and Additional Security. From time to time,
Mortgagee may perform any of the following acts without incurring any liability or giving notice
to any person and without releasing any Person obligated on any Loan Document:

(@  Release any person liable for payment of any Secured Obligation;

(b)  Extend the time for payment, or otherwise alter the terms of payment, of
any Secured Obligation;

(¢)  Accept additional real or personal property of any kind as security for any
Secured Obligation, whether evidenced by deeds of trust, mortgages, security agreements
0« any other instruments of security;

vy)  Alter, substitute or release any property securing the Secured Obligations;
(e) Consent to the making of any plat or map of the Property or any part of it;

(H Join (n’ granting any easement or creating any restriction affecting the
Property:

(g)  loin in any subordination or other agreement affecting this Mortgage or
the hen of it; or

(h)  Release the Property or any part of it

5.8  Release. When all of the Secured Qoligations have been paid in full and all fees
and other sums owed by Mortgagor under Section 5. bereof and Section 5.10 hereof and the
other Loan Documents have been received, Mortgagec shall release this Mortgage, the lien
created thereby, and all notes and instruments evidencing the Szcured Obligations. Mortgagor
shall pay any costs of preparation and recordation of such release’

5.9 Compensation, Exculpation, Indemnification.

(a)  Mortgagor agrees to pay or reimburse all of Mortgagee’s rcasonable costs
and expenses for any services that Mortgagee may render in comnzction with this
Mortgage. including Mortgagee’s providing a statement of the Secured Obligations or
providing the release pursuant to Section 5.8 hereof. Mortgagor shall ‘aiso pay or
reimburse all of Mortgagee’s costs and expenses which are actually incurred in rendering
any such services. Mortgagor further agrees to pay or reimburse Mortgagee for all costs,
expenses and other advances which are actually incurred or made by Mortgagee in any
efforts to enforce any terms of this Mortgage, including any rights or remedies afforded
to Mortgagee under Section 6.3 hereof, whether any lawsuit is filed or not, or in
defending any action or proceeding arising under or relating to this Mortgage, including
reasonable attorneys’ fees and other reasonable legal costs, costs of any Foreclosure Sale
(as defined in Subsection 6.3(i) hereof) and any cost of evidence of title. Such costs and
expenses shall be paid by Mortgagor even if incurred after the entry of one or more
Judgments. If Mortgagee chooses to dispose of Property through more than one
Foreclosure Sale, Mortgagor shall pay all costs, cxpenses or other advances that are

INDSOT DIOHNSON 13891654 KEYCORP CONFIDENTIAL

EO A

SRR



1312945013 Page: 11 of 29

UNOFFICIAL COPY

actually incurred or made by Mortgagee in each of such Foreclosure Sales. In any sutt to
foreclose the lien hereof or enforce any other remedy of Mortgagee under this Mortgage
or the Note or the other Loan Documents, there shall be ailowed and included as
additional indebtedness in the decree for sale or other judgment or decree all expenditures
and expenses paid or actually incurred by or on behalf of Mortgagee for reasonable
attorneys’ costs and fees (including the costs and fees of paralegals), survey charges,
appraiser’s fees, inspecting engineer’s and/or architect’s fees, fees for environmental
studies and assessments and all additional expenses incutred by Mortgagee with respect
to environmental matters, outlays for documentary and expert evidence, stenographers’
charges, publication costs, and costs {which may be estimated as to items to be expended
aftet entry of the decree) of procuring all such abstracts of title, title searches and
exarninations, title insurance policies, Torrens certificates and similar data and assurances
with tespect to title as Mortgagee may deem reasonably necessary in connection with
such feieelosure of enforcement of such other remedies or to evidence to bidders at any
foreclosure szic.the true condition of the title to, the value of or the environmental
condition of the F'roperty. All expenditures and expenses of the nature in this Subsection
mentioned, and sueli exvenses and fees as may be incurred in the protection of the
Property and the marienance of the lien of this Mortgage, including the fees of any
attorney (including the Costs and fees of paralegals) employed by Mortgagee in any
litigation or proceeding affectine this Mortgage, the Note, the other Loan Documents or
the Property, including probaie-asid bankrupicy proceedings, or in preparation for the
commencement or defense of any preceeding or threatened suit or proceeding, shall be
immediately due and payable by Morieagar, with interest thereon at the Default Rate, and
shall be secured by this Mortgage.

(b)  Neither Mortgagee nor Lendef stall be directly or indirectly liable to
Mortgagor or any other person as a consequence ot any-of the following:

(i) Mortgagee’s exercise of or failuie i exercise any rights, remedies
or powers granted to Mortgagee in this Mortgage;

(i)  Mortgagee’s failure or refusal to perform-~or discharge any
obligation or liability of Mortgagor under any agreement uncer ‘nis Mortgage; or

(iii)  Any loss sustained by Mortgagor or any third partyresulting from
Mortgagee’s failure to lease the Property, or from any other act or'aiission of
Mortgagee in managing the Property, after an Event of Default, unless the loss is
caused by the gross negligence of Mortgagee occurring after Mortgagee takes
actual possession of the Property pursuant to a sale hereunder or a deed in licu
thereof or the willful misconduct or bad faith of Mortgagee.

Mortgagor hereby expressly waives and releases all liability of the types described above,
and agrees that no such liability shall be asserted against or imposed upon Mortgagee.

(c) Mortgagor agrees to indemnify Mortgagee against and hold it harmless
from all losses, damages, liabilities, claims, causes of action, judgments, court costs,

INDSOT DIOHNSON 1389165v4 KLYCORP CONFIDENTIAL
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reasonable attorneys’ fees and other legal expenses, cost of evidence of title, cost of
evidence of value, and other costs and expenses which it actually suffers or incurs:

(i) In performing any act required or permitted by this Mortgage or
any of the other Loan Documents or by law;

(i)  Because of any failure of Mortgagor to perform any of its
obligations under this Mortgage; or

(i)  Because of any alleged obligation of or undertaking by Mortgagee
or any Lender to perform or discharge any of the representations, warranties,
conditions, covenants or other obligations in any document relating to the
Property other than the Loan Documents.

This agreeent by Mortgagor to indemnify Mortgagee shall survive the release and
cancellation of ary or all of the Secured Obligations and the full or partial release of this
Mortgage.

(d)  Mortgagor-shall pay all obligations to pay money arising under this
Section 5.9 within ten (10)-days after demand therefor by Mortgagee. FEach such
obligation shall be added to, and considered to be part of, the principal of the Note, and
shall bear interest from the date ilic obligation arises at the Default Rate. Mortgagor’s
indemnification obligations under ths Szction 5.9 shall not apply to liability and losses
primarily caused by Mortgagee gross izgiigence and wiliful misconduct occurring after
Mortgagor takes actual possession of the roperty pursuant to a sale hereunder or a deed
in lien thereof.

5.10  Defense and Notice of Claims and Actiors. | At Mortgagor’s sole expense,
Mortgagor shall protect, preserve and defend the Property any title to and right of possession of
the Property, and the security of this Mortgage and the rights and sowers of Mortgagee created
under it, against all adverse claims. Mortgagor shall give Mortgagee prompt notice in writing if
any claim is asserted which does or could affect any such matters, or if any action or proceeding
is commenced which alleges or relates to any such claim.

5.11  Subrogation. Mortgagec shall be subrogated to the liens of alznsumbrances,
whether released of record or not, which are discharged in whole or in part by Mortgagee in
accordance with this Mortgage or with the proceeds of any loan secured by this Mortgage.

512 Site Visits, Observation and Testing, Mortgagee and its agents and
representatives shall have the right at any reasonable time, subject to the rights of Tenants under
Leases, to enter and visit the Property for the purpose of performing appraisals, observing the
Property, taking and removing soil or groundwater samples or the conducting of any other
subsurface tests on any part of the Property, including so called Phase I environmental site
assessments in accordance with the Environmental Indemnity. Mortgagee has no duty, however,
to visit or observe the Property or to conduct tests. and no site visit, observation or testing by
Mortgagee or their agents or representatives shall impose any liability on any of Mortgagee, its
agents or representatives. In no event shall any site visit, observation or testing by Mortgagee,
its agents or representatives be a representation that Hazardous Material are or are not present in,
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on or under the Property, or that there has been or shall be compliance with any law, regulation
or ordinance pertaining to Hazardous Material or any other applicable governmental law.
Neither Mortgagor nor any other party is entitled to rely on any site visit, observation or testing
by any of Mortgagee, its agents or representatives.  None of Mortgagee or its agents or
representatives owe any duty of care to protect Mortgagor or any other party against, or to
inform Mortgagor or any other party of, any Hazardous Material or any other adverse condition
affecting the Property. Mortgagee shall give Mortgagor reasonable notice before entering the
Property. Mortgagee shall make reasonable efforts to avoid interfering with Mortgagor’s use of
the Property in exercising any rights provided in this Section 5.12.

5.15. Notice of Change. Mortgagor shall give Mortgagee prior written notice of any
change in: {2) the location of its place of business or its chief executive office if it has more than
one place of usiness, or its state of organization or formation; (b) the location of any of the
Property, including the Books and Records; and (¢) Mortgagor’s name or business structure,
Unless otherwise ‘aprioved by Mortgagee in writing, all Property that consists of personal
property (other than the Books and Records) will be located on the Premises and all Books and
Records will be located at Mortgagor’s place of business or chicf executive office if Mortgagor
has more than one place of tidsiness.

6. Accelerating Transfers, Defaul! and Remedies.

6.1 Accelerating Transfers.

(a) “Accelerating Transfer ™ raeans any Transfer not expressly permitted under
Article 17 of the Loan Agreement.

(b)  Mortgagor acknowledges that Lender is making one or more advances
under the Loan Agreement in reliance on the oxpertise, skill and experience of
Mortgagor; thus, the Secured Obligations include maierial-elements similar in nature to a
personal service contract. In consideration of Lender’s r¢liance, Mortgagor agrees that
Mortgagor shall not make any Accelerating Transfer, unless th¢ transfer is preceded by
Mortgagee’s express written consent to the particular trantdction and transterce.
Mortgagee may withhold such consent in its sole discretion. If any Acczlerating Transfer
occurs, Mortgagee in its sole discretion may declare all of the Secured( “oligations to be
immediately due and payable, and Mortgagee may invoke any rights-and remedies
provided by Section 6.3 of this Mortgage.

6.2 Events of Default. Mortgagor will be in default under this Mortgage upon the
occurrence of any one or more of the following events (some or all collectively, “Events of
Default.” any one singly, an “Event of Default™).

(a) An Accelerating Transfer occurs without the prior written consent of
Mortgagee; or

(b)  Any other “Event of Default” occurs under the Loan Agreement or any
other Loan Document.

INDSUOL DIOHNSON 1389165v4 KEYCORP CONFIDENTIAL

12



1312945013 Page: 14 of 29

UNOFFICIAL COPY

6.3 Remedies. At any time after an Event of Default, Mortgagee shall be entitled to
invoke any and all of the rights and remedies described below, in addition to all other rights and
remedies available to Mortgagee at law or in equity. All of such rights and remedies shall be

cumulative, and the exercise of any one or more of them shall not constitute an election of
remedies.

(@)  Acceleration. Mortgagee may declare any or all of the Secured
Obligations to be due and payable immediatety.

(b) Receiver. Mortgagee shall, as a matter of right, without notice and
without giving bond to Mortgagor or anyone claiming by, under or through Mortgagor,
and without regard for the solvency or insolvency of Mortgagor or the then value of the
Properiy)or any other collateral for the Secured Obligations, to the extent permitted by
applicabie law, be entitled to have a receiver appointed for all or any part of the Property
and the Rents ~and the proceeds, issues and profits thereof, with the rights and powers
referenced belew and such other rights and powers as the court making such appointment
shall confer, and Martgagor hereby consents to the appointment of such receiver and
shall not oppose any-such appointment. Such receiver shall have all powers and duties
prescribed by applicable 'aw) all other powers which are necessary or usual in such cases
for the protection, possession, control, management and operation of the Property, and
such rights and powers as Morgzpse would have, upon entering and taking possession of
the Property under subsection (¢) telow

(c)  Entry; Collection. Mortgasee, in person, by agent or by court-appointed
receiver, may enter, take possession of, manage and operate all or any part of the
Property, and may also do any and all other thirgs in connection with those actions that
Mortgagee may in its sole discretion consider recessary and appropriate to protect the
security of this Mortgage. Such other things may iclude: taking and possessing all of
Mortgagor’s or the then owner’s Books and Records; ertering into, enforcing, modifying
or canceling Leases on such terms and conditions as Meitgigee may consider proper;
obtaining and evicting tenants; fixing or modifying Rents; chllecting and receiving any
payment of money owing to Mortgagee; completing any unfinisiied construction; and/or
contracting for and making repairs and alterations. If Mortgagee so reguests, Mortgagor
shall assemble all of the Property that has been removed from the Prefhises and make all
of it available to Mortgagee at the site of the Premises. Mortgagor hereby irrevocably
constitutes and appoints Mortgagee as Mortgagor’s attorney-in-fact to performi such acts
and execute such documents as Mortgagee in its sole discretion may consider to be
appropriate in connection with taking these measures, including endorsement of
Mortgagor’s name on any instruments.

(d)  Cure; Protection ot Security; Waste. Mortgagee may cure any breach or
default of Mortgagor, and if it chooses to do so in connection with any such cure,
Mortgagee may also enter the Property and/or do any and all other things which it may in
its sole discretion consider necessary and appropriate to protect the security of this
Mortgage, including, without limitation, completing construction of the improvements at
the Property conternplated by the Loan Agreement. Such other things may include:
appearing in and/or defending any action or proceeding which purports to affect the
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security of, or the rights or powers of Mortgagee under, this Mortgage; paying,
purchasing, contesting or compromising any encumbrance, charge, lien or claim of lien
which in Mortgagee’s sole judgment is or may be senior in priority to this Mortgage, such
Judgment of Mortgagee or to be conclusive as among the parties to this Mortgage;
obtaining insurance and/or paying any premiums or charges for insurance required to be
carried under the Loan Agreement; otherwise caring for and protecting any and all of the
Property; and/or employing counsel, accountants, contractors and other appropriate
persons to assist Mortgagee. Mortgagee may take any of the actions permitted under this
Subsection 6.3(d) either with or without giving notice to any person. Any amounts
expended by Mortgagee under this Subsection 6.3(d) shall be secured by this Mortgage.
Meaiigagor’s failure to pay taxes, assessments or other charges of encumbrances, upon the
Propesty or any part thereof, shall constitute waste (although the meaning of the term
“wastt” shall not necessarily be limited to such nonpayment), and shall entitle Mortgagee
to all remedies provided for herein. For purposes of the foregoing, Mortgagor shall not
be deemed tohizve failed to pay taxes or assessments upon the Property or any part
thereof if Morigagor has deposited in escrow with Mortgagee sufficient funds to make
such payments and Mortgagee fails to make such payments.

(¢} Uniform Commercial Code Remedies. Mortgagee may exercise any or all
of the remedies granted to 1 szcured party under the Uniform Commercial Code in the
State in which the Property is 15cat«d,

() Foreclosure; Lawsuits, Mortgagee shall have the right, at its option, in
one or several concurrent or consecutive p.oceedings, to bring a court action to foreclose
the lien hereof upon the Property or any part thereof, for the Secured Obligations, or any
part thereof, by any proceedings in accordan<e with applicable law. Mortgagee or its
nominee may bid and become the purchaser ofafl or any part of the Property at any
foreclosure or other sale hereunder, and the amount of wlortgagee’s successful bid shall
be credited on the Secured Obligations. Without limiting the foregoing, Mortgagee may
proceed by a suit or suits in law or equity, whether for srecific performance of any
covenant or agreement herein contained or in aid of the executien of any power herein
granted, or for any foreclosure under the judgment or decree of any-court of competent
jurisdiction. [n addition to the right provided in Subsection 6.3(a) hereo’;-upon, or at any
time afier the filing of a complaint to foreclose this Mortgage, Mortgages chall be entitled
to the appointment of a receiver of the Property by the court in which su¢h complaint is
filed, and Mortgagor hereby consents to such appointment.

(8} Other Remedies. Mortgagee may exercise all rights and remedies
contained in any other instrument, document, agreement or other writing heretofore,
concurrently or in the future executed by Mortgagor or any other person or entity in favor
of Mortgagee in connection with the Secured Obligations or any part thereof, without
prejudice to the right of Mortgagee thereafter to enforce any appropriate remedy against
Mortgagor hereunder or under any other Loan Document. Mortgagor’s failure to pay
taxes, assessments or other charges of encumbrances, upon the Property or any part
thereof, shall constitute waste (although the meaning of the term “waste” shall not
necessarily be limited to such nonpayment), and shall entitle Mortgagee to all remedies
provided for herein. Mortgagee shall have the right to pursue all remedies afforded to a
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mortgagee under applicable law, and shall have the benefit of all of the provisions of such

applicable law, including all amendments thereto which may become effective from time
to time after the date hereof,

(h)  Sale of Personal Property. Mortgagee, as required by applicable law, shall
have the discretionary right to cause some or all of the Property, which constitutes
personal property, to be sold or otherwise disposed of in any combination and in any
manner permitted by applicable law.

(1) For purposes of this power of sale, Mortgagee, as required by
applicable law, may elect to treat as personal property any Property which is
intangible or which can be severed from the Premises or Improvements without
causing structural damage. If it chooses to do s0, Mortgagee, as required by
apr.icable law, may dispose of any personal property, in any manner permitted by
Articic 9 of the Uniform Commercial Code of the State in which the Property is
locatedincluding any public or private sale, or in any manner permitted by any
other applicable Jaw.

(i)  In Zonaection with any sale or other disposition of such Property,
Mortgagor agreestliat the following procedures constitute a commercially
reasonable sale: Mortgagie shall mail written notice of the sale to Mortgagor not
later than thirty (30) days‘prior to such sale. Mortgagee will publish notice of the
sale in a local daily newspaper of general circulation. Upon receipt of any written
request, Mortgagee will make the Froperty available to any bona fide prospective
purchaser for inspection during 122senable business hours. Notwithstanding,
Mortgagee shall be under no obligation t5. consummate a sale if, in its judgment,
none of the offers received by it equals i fair value of the Property oftered for
sale. The foregoing procedures do not constitute the only procedures that may be
commercially reasonable.

(1) Single or Multiple Foreclosure Sales. If the Property consists of more
than one lot, parcel or item of property, Mortgagee, as required by apnlicable law, may:

(1) Designate the order in which the lots, parcels and/ct items shall be
sold or disposed of or offered for sale or disposition; and

(i) Elect to dispose of the lots, parcels and/or items through a single
consolidated sale or disposition to be held or made under or in connection with
judicial proceedings, or by virtue of a judegment and decree of foreclosure and
sale; or through two or more such sales or dispositions; or in any other manner
Mortgagee may deem to be in its best interests (any such sale or disposition, a
“Foreclosure Sale,” and any two or more, “Foreclosure Sales™).

If Mortgagee chooses to have more than one Foreclosure Sale, Mortgagee at its
option may cause the Foreclosure Sales to be held simultaneously or successively,
on the same day, or on such different days and at such different times and in such
order as Mortgagee may deem to be in its best interests. No Foreclosure Sale
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shall terminate or affect the liens of this Mortgage on any part of the Property

which has not been sold, until all of the Secured Obligations have been paid in
full.

6.4  Credit Bids. At any Foreclosure Sale, any person, including Mortgagor or
Mortgagee, may bid for and acquire the Property or any part of it to the extent permitted by then
applicable law. Instead of paying cash for such property, Mortgagee may settle for the purchase
price by crediting the sales price of the property against the following obligations:

(a)  First, the portion of the Secured Obligations attributable to the expenses of
sale;.costs of any action and any other sums for which Mortgagor is obligated to pay or
remmvurse Mortgagee under Section 5.9 hereof or Section 5.10 hereof; and

th) ) Second, all other Secured Obligations in any order and proportions as
Mortgagee ivits sole discretion may choose.

6.5  Application of Foreclosure Sale Proceeds. Mortgagee shall apply the proceeds of
any Foreclosure Sale in the foll=wing manner:

(a) First, to pay the portion of the Secured Obligations attributable to the
expenses of sale, costs of any-astion and any other sums for which Mortgagor is obligated
to reimburse Mortgagee under Seztion 5.9 hereof or Section 5.10 hereof;

(b)  Second, to pay the poition-of the Secured Obligations attributable to any
sums expended or advanced by Mortgagce under the terms of this Mortgage which then
remain unpaid;

(c)  Third, to pay all other Secured Obligatiuns in any order and proportions as
Mortgagee in its sole discretion may choose; and

(d)  Fourth, to remit the remainder, if any, to the rerson or persons entitled to
it.

6.6 Application of Rents and Other Sums. Mortgagee shall applv/aav and all Rents
collected by it, and any and all sums other than proceeds of a Foreclosure Salé wkich Mortgagee
may receive or collect under Section 6.3 hereof, in the following manner:

(a) First, to pay the portion of the Secured Obligations attributable to the costs
and expenses of operation and collection that may be incurred by Mortgagee or any
receiver;

(b)  Second, to pay all other Secured Obligations in any order and proportions
as Mortgagee in its sole discretion may choose; and

{c) Third, to remit the remainder, if any, to the person or persons entitled to it.

Mortgagee shall have no liability for any funds which it does not actually receive.
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7. Miscellaneous Provisions.

7.1 Additional Provisions. The Loan Documents fully state all of the terms and
conditions of the parties’ agreement regarding the matters mentioned in or incidental to this
Mortgage. The Loan Documents also grant further rights to Mortgagee and contain further

agreements and affirmative and negative covenants by Mortgagor which apply to this Mortgage
and to the Property.

7.2 No Waiver or Cure.

(@) Each waiver by Mortgagee must be in writing, and no waiver shall be
coristiued as a continuing waiver. No waiver shall be implied from any delay or failure
by Morigagee to take action on account of any default of Mortgagor. Consent by
Mortgag e to any act or omission by Mortgagor shall not be construed as a consent to any
other or subsequent act or omission or to waive the requirement for Mortgagee’s consent
to be obtained i any future or other instance.

(b)  If any of‘ihe events described below occurs, that event alone shall not:
cure or waive any breach; Tyent of Default or notice of default under this Mortgage or
invalidate any act perfornied-pursuant to any such default or notice; or nullify the effect
of any notice of default or saie"(inless all Secured Obligations then due have been paid
and performed and all other defduiis under the Loan Documents have been cured); or
impair the security of this Mortgage; or prejudice Mortgagee or any receiver in the
exercise of any right or remedy afforded any of them under this Mortgage; or be
construed as an affirmation by Mortgages . of any tenancy, lease or option, or a
subordination of the lien of this Mortgage.

(1) Mortgagee, its agent or a reciiver takes possession of ail or any
part of the Property in the manner provided in Svbesction 6.3(b), (c) or (f) hereof.

(i) Mortgagee collects and applies Rimts as permitted under
Sections 2.3 and 6.6 hereof; either with or without taking possession of all or any
part of the Property.

(i)  Mortgagee receives and applies to any Secured.Cbligation any
proceeds of any Property, including any proceeds of insurance policies,
condemnation awards, or other claims, property or rights assigned to Mortgagee
under Section 5.5 hereof.

(iv)  Mortgagee makes a site visil, observes the Property and/or
conducts tests as permitted under Section 5.12 hereof.

(v) Mortgagee receives any sums under this Mortgage or any proceeds
of any collateral held for any of the Secured Obli gations, and applies them to one
or more Secured Obligations.

(vi)  Mortgagee or any receiver invokes any right or remedy provided
under this Mortgage.
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7.3 Powers of Mortgagee,

(a) If Mortgagee performs any act which it is empowered or authorized to
perform under this Mortgage, including any act permitted by Section 5.7 or Subsection
6.3(d) hereof, that act alone shall not release or change the personal liability of any
person for the payment and performance of the Secured Obligations then outstanding, or
the lien of this Mortgage on all or the remainder of the Property for full payment and
performance of all outstanding Secured Obligations. The liability of the original
Mortgagor shall not be released or changed if Mortgagee grants any successor in interest
to Mortgagor any extension of time for payment, or modification of the terms of
pavinent, of any Secured Obligation. Mortgagee shall not be required to comply with any
demard by the original Mortgagor that Mortgagee refuse to grant such an extension or
modificaion to, or commence proceedings against, any such successor in interest.

(b) " Mortgagee may take any of the actions permitted under Subsections 6.3(b)
and/or 6.3(c) dereof regardless of the adequacy of the security for the Secured
Obligations, or whether any or all of the Secured Obligations have been declared to be
immediately due and-payable, or whether notice of default and election to sell has been
given under this Mortgag:.

(¢} From time to time Mortgagee may apply to any court of competent
Jurisdiction for aid and direction exccuting and enforcing the rights and remedies
created under this Mortgage. Mortgegee may from time to time obtain orders or decrees
directing, confirming or approving ac’s in executing and enforcing these rights and
remedics.

74 Merger. No merger shall occur as a resa of Mortgagee’s acquiring any other
estate in or any other lien on the Property unless Mortgagee consents to a merger in writing.

7.5 Joint and Several Liability. If Mortgagor consists-of imore than one person, cach
shall be jointly and severally liable for the faithful performance of ail of Mortgagor’s obligations
under this Mortgage.

7.6 Applicable Law. WITH RESPECT TO MATTERS RELA/1ING TO THE
CREATION, PERFECTION AND PROCEDURES RELATING TO THE ENFORTEMENT OF
THIS MORTGAGE, THIS MORTGAGE SHALL BE GOVERNED BY, 4ND BE
CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF ILLINOIS
WITHOUT REGARD TO CONFLICT OF LAW PROVISIONS THEREOF. MORTGAGOR
AGREES THAT, EXCEPT AS EXPRESSLY SET FORTH ABOVE IN THIS PARAGRAPH,
THE LAW OF THE COMMONWEALTH OF MASSACHUSETTS SHALL GOVERN ALL
MATTERS RELATING TO THIS MORTGAGE AND ALL OF THE IN DEBTEDNESS OR
OBLIGATIONS ARISING HEREUNDER. MORTGAGOR HEREBY SUBMITS TO
PERSONAL JURISDICTION IN THE CITY OF BOSTON, COUNTY OF SUFFOLK AND
COMMONWEALTH OF MASSACHUSETTS AND THE STATE OR COMMONWEALTH
IN WHICH THE PREMISES ARE LOCATED AND THE FEDERAI. COURTS OF THE
UNITED STATES OF AMERICA HAVING JURISDICTION OVER THE CITY OF
BOSTON, COUNTY OF SUFFOLK, COMMONWEALTH OF MASSACHUSETTS AND
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THE STATE OR COMMONWEALTH IN WHICH THE PREMISES ARE LOCATED (AND
ANY  APPELLATE COURTS TAKING APPEALS THEREFROM) FOR THE
ENFORCEMENT OF MORTGAGOR’S OBLIGATIONS HEREUNDER AND WAIVES ANY
AND ALL PERSONAL RIGHTS UNDER THE LAW OF ANY OTHER STATE TO OBJECT
TO JURISDICTION WITHIN SUCH STATES OR COMMONWEALTHS FOR THE
PURPOSES OF SUCH ACTION, SUIT, PROCEEDING OR LITIGATION TO ENFORCE
SUCH OBLIGATIONS OF MORTGAGOR. MORTGAGOR HEREBY WAIVES AND
AGREES NOT TO ASSERT, AS A DEFENSE IN ANY ACTION, SUIT OR PROCEEDING
ARISING OUT OF OR RELATING TO THIS MORTGAGE(a) THAT IT IS NOT SUBJECT
TO SUCH JURISDICTION OR THAT SUCH ACTION, SUIT OR PROCEEDING MAY NOT
BE BROUGHT OR IS NOT MAINTAINABLE IN THOSE COURTS OR THAT THIS
MORTGAGE-MAY NOT BE ENFORCED IN OR BY THOSE COURT OR THAT IT IS
EXEMPT OR/IMMUNE FROM EXECUTION, (b) THAT THE ACTION, SUIT OR
PROCEEDING TS BROUGHT IN AN INCONVENIENT FORUM OR (c) THAT THE VENUE
OF THE ACTION,SUiT OR PROCEEDING IS IMPROPER.

7.7 Successors in-Interest. The terms, covenants and conditions of this Mortgage
shall be binding upon and irite to the benefit of the heirs, successors and assigns of the parties.
However, this Section 7.7 does n)dt waive the provisions of Section 6.1 hereof.

7.8 Interpretation.

(@)  Whenever the contex| rejuires, all words used in the singular will be
construed to have been used in the plwal) and vice versa, and each gender will include
any other gender. The captions of the sections of this Mortgage are for convenience only
and do not define or limit any terms or provisions. The word “include(s)” means
“include(s), without limitation,” and the word “including” means “including, but not
limited to.”

(b)  The word “obligations” is used in its broadest and most comprehensive
sense, and includes all primary, secondary, direct, induect,. fixed and contingent
obligations. It further includes all principal, interest, prepayment charges, late charges,
loan fees and any other fees and charges accruing or assessed at ary time, as well as all
obligations to perform acts or satisfy conditions.

(¢)  No listing of specific instances, items or matters in any way limits the
scope or generality of any language of this Mortgage. The Exhibits to this Mortgage are
hereby incorporated in this Mortgage.

7.9 Text Intentionally Omitted.

7.10 Waiver of Statutory Rights. To the extent permitted by law, Mortgagor hereby
agrees that it shall not and will not apply for or avail itself of any appraisement, valuation, stay,
extension or exemption laws, or any so-called “Moratorium Laws,” now existing or hereafter
enacted, in order to prevent or hinder the enforcement or foreclosure of this Mortgage, but
hereby waives the benefit of such laws. Mortgagor for itself and all who may claim through or
under it waives any and all right to have the property and estates comprising the Property
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marshalled upon any foreclosure of the lien hereof and agrees that any court having jurisdiction
to foreclose such lien may order the Property sold as an entirety. To the extent permitted by
applicable law, Mortgagor hereby waives any and all rights of redemption from sale under any
Judgment of foreclosure of this Mortgage on behalf of Mortgagor and on behalf of each and
Cvery person acquiring any interest in or title to the Property of any nature whatsoever,
subsequent to the date of this Mortgage. The foregoing waiver of right of redemption is made
pursuant to 735 ILCS 5/15 - 1601(b) and the provisions of all other applicable law,

7.11  Severability. If any provision of this Mortgage should be held unenforceable or
void, that provision shall be deemed severable from the remaining provisions and shall in no way
affect the validity of this Mortgage except that if such provision relates to the payment of any
monetary sur, then Mortgagee may, at its option, declare all Secured Obligations immediately
due and payable!

7.12  Notices:.  Any notice, demand, request or other communication which any party
hereto may be required to_give hereunder, or may desire to give hereunder, shall be in writing
and shall be deemed to have been properly given (a) if hand delivered, when delivered; (b) if
mailed by United States Certitied Mail (postage prepaid, return receipt requested), three Business
Days after mailing (c) if by Féderal Express or other reliable overnight courier service for
delivery on the next Business D4y, ¢n the next Business Day after delivered to such courier
service, or (d) if by confirmed facsimiils or e-mail transmission on the day of transmission so
long as copy is sent on the same day by 6vernj cht courier as sct forth below:

Mortgagor: GRE Belmont LLC
¢/o Guggenheim Real Estate
500 Boylston Street, Suite 1300
Boston, Massachusetts 02116
Telephone  (617) 536-5518
Facsimile (617) 536-5455

With a copy to: Goodwin Procter LLP
Exchange Place
53 State Street
Boston, MA 02109
Attention: Samuel L. Richardson, Esg.
Telephone  (617) 570-1878
Facsimile (617) 523-1231

Mortgagee: KeyBank National Association
225 Franklin Street - 18th Floor
Boston, Massachusetts 02110
Attention: Matthew Purtell
Telephone: (617) 385-6248
Facsimile: (617) 385-6291
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With copies to: KeyBank Real Estate Capital
4910 Tiedeman Rd., 3rd Flr
Mail Code OH-01-51-0311
Brooklyn, OH 44144
Attention: Real Estate Capital Client Services
Facsimile: (216) 357-6383

Bames & Thornburg LIP

11 South Meridian Street
Indianapolis, IN 46204

Attention: Dennis A. Johnson, Esq.
Telephone: (317)231-7736
Facsimile: (317)231-7433

or at such other adaress as the party to be served with notice may have furnished in writing to the
party seeking or desirtig to serve notice as a place for the service of notice. Failure of
Mortgagee to furnish Meitgagor’s attorney with a copy of any notice provided to Mortgagor
hereunder shall not be deeniec a-failure of Mortgagee to provide Mortgagor with such notice and
shall not affect or in any way prevent or estop Mortgagee from exercising any right or remedy of
Mortgagee hereunder.

Any notice or demand delivered *0 the person or entity named above to accept notices
and demands for Mortgagor shall constitute rotice or demand duly delivered to Mortgagor, even
if delivery is refused.

713 Future Advances. This Mortgage shall secure, in addition to the Secured
Obligations, future advances and obligations of Moitgagor to Mortgagee and advances by
Mortgagee to Mortgagor up to Fifty Million Dollars (550,008,000) to the same extent as if the
future advances and obligations were made on the date of thiv Mertgage. For the purposes hereof,
all obligations of Mortgagor to Mortgagee under all Interest Rate Agreements and any indebtedness
or obligation contained therein or evidenced thereby shall be corsidered a future obligation of
Mortgagor secured hereby. In any and all events, the maximum amoiiat of indebtedness and
obligations of Mortgagor secured hereby shall not exceed One Hundred Tty Million Dollars
($150,000,000). Nothing in this Section 7.13 or in any other provision of tiis Mortgage shall be
deemed either (a) an obligation on the part of Mortgagee to make any future advaices other than
in accordance with the terms and provisions of the Loan Documents, or (b) an agreesiient on the
part of Mortgagee to increase the amount of the loan evidenced by the Note, to any amount in
excess of Ten Million Five Hundred Thousand Dollars ($10,500,000) in the aggregate.

7.14  Mortgagee’s Lien for Service Charge and Expenses. At all times, regardless of
whether any proceeds of the Loan have been disbursed, this Mortgage secures (in addition to any
proceeds of the Loan disbursed from time to time) the payment of any and all loan commissions,
service charges, liquidated damages, expenses and advances due to or incurred by Mortgagee.
not to exceed the maximum amount secured hereby. For purposes hereof, all obligations of
Mortgagor to Mortgagee under all Interest Rate Agreements and any indebtedness or obligation
contained therein or evidenced thereby shall be considered an obligation of Mortgagor secured
hereby.
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7.15  WAIVER OF TRIAL BY JURY. TO THE EXTENT PERMITTED BY LAW,
MORTGAGOR HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY
WAIVES ANY RIGHT THAT IT MAY HAVE TO A TRIAL BY JURY IN ANY
LITIGATION ARISING IN ANY WAY IN CONNECTION WITH THIS MORTGAGE, THE
NOTE, OR ANY OF THE OTHER LOAN DOCUMENTS, THE LOAN OR ANY OTHER
STATEMENTS OR ACTIONS OF MORTGAGOR OR MORTGAGEE. MORTGAGOR
ACKNOWLEDGES THAT IT HAS BEEN REPRESENTED IN THE SIGNING OF THIS
MORTGAGE AND IN THE MAKING OF THIS WAIVER BY INDEPENDENT LEGAL
COUNSEL SELECTED OF ITS OWN FREE WILL, AND THAT IT HAS DISCUSSED THIS
WAIVER WITH SUCH LEGAL COUNSEL. MORTGAGOR FURTHER ACKNOWLEDGES
THAT (1yiT HAS READ AND UNDERSTANDS THE MEANING AND RAMIFICATIONS
OF THIS "W¥AIVER, (ii) THIS WAIVER IS A MATERIAL INDUCEMENT FOR
MORTGAGEE TO MAKE THE LOAN, ENTER INTO THIS MORTGAGE AND EACH OF
THE OTHER LOAN DOCUMENTS, AND (iii) THIS WAIVER SHALL BE EFFECTIVE AS
TO EACH OF SGCH.OTHER LOAN DOCUMENTS AS IF FULLY INCORPORATED
THEREIN.

7.16  Inconsistencics In the event of any inconsistency between this Mortgage and the
Loan Agreement, the terms herdof shall be controlling as necessary to create, preserve and/or
maintain a valid security interest (upon the Property, otherwise the provisions of the Loan
Agreement shall be controlling.

7.17  Business Loan. Mortgagor acknowledges and agrees that (a) the proceeds of the
loan evidenced by the Note will be used in conforpance with subparagraph (1)(1) of Section 4 of
“An Act in relation to the rate of interest and othet ensrges in connection with sales on credit and
the lending of money,” approved May 24, 1879, as zivended, 815 ILCS 205/4(1)(1); (b) the
indebtedness secured hereby constitutes a business lezi which comes within the purview of
subparagraph (1)(c) of said Section 4; (c) the loan evidenced by the Note is an exempt
transaction under the Truth-in-Lending Act, 15 U.S.C. Sec 160 ¢t seq.; and (d) the transaction
of which this Mortgage is a part is a transaction which does not iiclade either agricultural real
estate (as defined in 735 [LCS 5/15-1201) or residential real estate (as detined in 735 ILCS 5/15-
1219),

7.18  The Foreclosure Act. Mortgagor and Mortgagee shall have the denefit of all of
the provisions of the Illinois Foreclosure Act (735 ILCS 5/15, et seq.) (the “Forc¢closure Act™),
including all amendments thereto which may become effective from time to time affer the date
hereof.  If any provision of the Foreclosure Act which is specifically referred to herein is
repealed, Mortgagee shall have the benefit of such provision as most recently existed prior to
such repeal, as though the same were incorporated herein by express reference.

7.19  Construction Mortgage. This Mortgage is a construction Mortgage and it secures
a loan incurred, in part, to finance renovations to improvements on the Premises including the
cost of refinancing the Premises and certain costs incurred in planning, architectural and
engineering studies and similar expenses. It is understood and agreed that funds to be advanced
upon the Note are to be used, in part, for costs of renovations to the Improvements in accordance
with the Loan Agreement, which Loan Agreement is incorporated herein by references to the
same extent as is fully set forth herein and made a part of this Mortgage. It is acknowledged that
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this Mortgage secures a loan that, in whoie or in part, will be used by Mortgagor to renovate a
building on the Real Estate. This Mortgage is a “construction mortgage” within the meaning of
the Uniform Commercial Code in the State in which the Property is located, as amended or
recodified from time to time.

720 The Credit Agreements Act. This Mortgage shall not be amended, modified or
supplemented without the written agreement of Mortgagor and Mortgagee at the time of such
amendment, modification or supplement. Mortgagor expressly agrees that for purposes of this
Mortgage and each and every other Loan Document governed by Illinois law: (a) this Mortgage
and each and every other Loan Document governed by Illinois law shall be a “credit agreement”
under the dilinois Credit Agreements Act, 815 ILCS 160/1, et seq. (the “Credit Agreements
Act”); (b) thz-Credit Agreements Act applies to the execution of the Mortgage and each and
every other Loar. Document governed by [linois law; and (c) any action on or in any way related
to this Mortgage and each and every other Loan Document governed by [llinois law shall be
governed by the CrediAgreements Act,

721 Representation. Mortgagor hereby represents that it has been represented by
competent counsel of its choice'in the negotiation and execution of this Mortgage and other Loan
Documents, that it has read and fally'understood the terms hereof, that Mortgagor and its counsel
have been afforded an opportunity (0 review, negotiate and modify the terms of this Mortgage
and that Mortgagor intends to be bouid hereby. In accordance with the foregoing, the general
rule of construction to the effect that any imbiouities in a contract are to be resolved against the
party drafting the contract shall not be emploved in the construction and interpretation of this
Mortgage.

722 Ilinois Collateral Protection Act. The iollowing notice is provided pursuant
to 815 ILCS 180/10(3):

Unless Mortgagor provides evidence of the insurance caverage required by the
Loan Agreement, Mortgagee may purchase insurance at Mottgagor’s expense to
protect Mortgagee’s interests in the Property. This insuranée may, but need not,
protect Mortgagor’s interests. The coverage that Mortgagee purchases may not
pay any claim that Mortgagor makes or any claim that is made agaiast vortgagor
in connection with the Property. Mortgagor may later cancel any’ iisurance
purchased by Mortgagee, but only after providing evidence that Mortgazor has
obtained insurance as required by the Loan Agreement. If Mortgagee purchases
insurance for the Property, Mortgagor will be responsible for the costs of that
insurance, including the insurance premium, interest and any other charges
Mortgagee may impose in connection with the placement of the insurance, until
the effective date of the cancellation or expiration of the insurance. The costs of
the insurance may be added to Mortgagor’s total outstanding balance or
obligation secured hereby. The costs of the insurance may be more than the cost
of insurance Mortgagor may be able to obtain.

IN WITNESS WHEREOF, Mortgagor has executed this Mortgage under seal as of the
date first above written.
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SIGNATURE PAGE TO MORTGAGE, ASSIGNMENT OF RENTS,
SECURITY AGREEMENT AND FIXTURE FILING

“MORTGAGOR”

GRE BELMONT LLC, a Delaware limited liability
company

By:  Guggenheim Plus Leveraged LLC, a Delaware
limited liability company, its member

By: MWM/

Name:_Joseph M. Mahoney
Title: Authorized Signatory

COMMONWEALTH OF MASSACHUSETTS )

} SS;
COUNTY OF SUFFOLK )

Before me, a Notary Public in“and for said County and Commonwealth, personally
appeared Jasr0h ¥ Ao , krown to be an Authorized Signatory of Guggenheim
Plus Leveraged 'LLC, a Delaware limited liabtity company, a member of GRE BELMONT
LLC, a Delaware limited liability company, and ackioywledged the execution of the foregoing for

and on behalf of said limited liability company for.ard on behalf of said limited liability
company.

WITNE‘_SVSm.y hand and Notarial Seal, this Zz}ﬂ day of April, 2013.

Vah f

NoEry Pblic - Sigr';ature

Notary Public - Printed oS gg!jiE"!;émmi&"‘

_E Aotary Public

i

]

i / Sonmnunweath of Fassacnuselts i

\\ ;‘/ iy Commigsicn Expres i
N\ ‘

Decemper 13, 2013

My Commission Expires: My County of Residence:

J2-13-13 gosry
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EXHIBIT A

THAT PART OF FRACTIONAL SECTION 27, TOWNSHIP 40 NORTH, RANGE 12, EAST
OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHEAST CORNER OF SAID FRACTIONAL SECTION 27;
THENCE WEST ON THE NORTH LINE OF SAID FRACTIONAL SECTION 27, A
DISTANCE OF 873.41 FEET; THENCE SOUTH ALONG A LINE WHICH IS
PERPENDICULAR TO THE NORTH LINE OF SAID SECTION, A DISTANCE OF 577.74
FEET; THENCE WEST PERPENDICULAR TO THE LAST DESCRIBED LINE A
DISTANCE ~OF 5.0 FEET; THENCE SOUTH PERPENDICULAR TO THE LAST
DESCRIBED'IiME A DISTANCE OF 452.52 FEET; THENCE SOUTH 67 DEGREES, 5
MINUTES, 5 SECONDS EAST A DISTANCE OF 82.65 FEET; THENCE SOUTH 70
DEGREES 23 MINUTES 27 SECONDS EAST A DISTANCE OF 48.73 FEET; THENCE
SOUTH 75 DEGREES, 4-MINUTE, 1 SECOND EAST A DISTANCE OF 91.6]1 FEET TO A
POINT ON THE NORTHEXLY.RIGHT OF WAY LINE OF THE CHICAGO, MILWAUKEE,
ST. PAUL AND PACIFIC RAILROAD RIGHT OF WAY, SAID POINT BEING 1102.48
FEET SOUTH OF THE NORTH LINE OF SAID FRACTIONAL SECTION 27; THENCE
EASTERLY ON SAID NORTHERL.Y RIGHT OF WAY LINE BEING A CURVED LINE TO
THE LEFT HAVING A RADIUS OF 2814 93 FEET, AND ARC DISTANCE OF 142.24 FEET,
THE CHORD OF SAID ARC BEING 142.25-FEET, HAVING A BEARING OF SOUTH §2
DEGREES 3 MINUTES, 37 SECONDS EAST. TO A POINT OF TANGENCY OF SAID
RIGHT OF WAY, SAID POINT BEING 1122.12FEET SOUTH OF THE NORTH LINE OF
SAID FRACTIONAL SECTION 27; THENCE 5(G{'TH 83 DEGREES, 30 MINUTES, 28
SECONDS EAST ON SAID RIGHT OF WAY LINE 4 DISTANCE OF 536.32 FEET TO ITS
INTERSECTION WITH THE EAST LINE OF SAID FRACTIONAL SECTION 27; THENCE
NORTH 00 DEGREES 17 MINUTES 1 SECOND WEST-ON THE EAST LINE OF SAID
FRACTIONAL SECTION 27, A DISTANCE OF 1182.78( FEET TO THE POINT OF
BEGINNING (EXCEPTING THEREFROM THE NORTH 50 FEET TAKEN FOR BELMONT
AVENUE), IN COOK COUNTY, ILLINOQIS.

Common Address: 9201 Belmont Avenue
Franklin Park, IT. 60131

PINs: 12-27-127-005-0000
12-27-127-0607-0000
12-27-200-003-0000
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EXHIBIT B

PERMITTED EXCEPTIONS

Those exceptions set forth in Schedule B of the Loan Policy of Title Insurance issued by Chicago

Title Insurance Company, pursuant to that certain Commitment for Title Insurance dated April 3,
2013 as Order No. 1401008933140 CLT.
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EXHIBIT C

The loan evidenced by the Note will bear interest at the Applicable Rate, unless the
Default Rate is applicable. The Adjusted Prime Rate shall be the “Applicable Rate,” except that
the Adjusted LIBOR Rate shall be the “Applicable Rate” with respect to portions of the Loan as
to which a LIBOR Rate Option is then in effect.

Provided that no Event of Default exists, Mortgagor has the option (the “LIBOR Rate
Option”) to elect from time to time an Adjusted LIBOR Rate as the Applicable Rate for all or
any portion of the Loan which would otherwise bear interest at the Adjusted Prime Rate.

For the purposes of this Exhibit C, the following terms shall have the following
meanings:

Adjusted 1I5OR Rate: For any LIBOR Rate Interest Period, an interest rate per
annum equal to the sura 9f{a) the rate obtained by dividing (i) the LIBOR Rate for such LIBOR
Rate Interest Period by (i) 2 nercentage equal! to One Hundred Percent (100%) minus the
Reserve Percentage for such LIBOR Rate Interest Period and (b) the LIBOR Rate Margin.

Adjusted Prime Rate: A rate per annum equal to the sum of (a) the Prime Rate Margin
and (b) the greater of (i) the Prime Rate or(ii} One Percent (1%) (100 basis points) in excess of
the Federal Funds Effective Rate. Any ckange in the Prime Rate shall be effective immediately
from and afier such change in the Adjusted ’rime Rate (or the Federal Funds Effective Rate, as
applicable).

Business Day: A day of the year on whiell-Uanks are not required or authorized to
close in Cleveland, Ohio.

Federal Funds Effective Rate: For any day, the rat< jser annum (rounded upward to
the nearest One One-Hundredth of One Percent (1/100 of 1%)) zanounced by the Federal
Reserve Bank of Cleveland on such day as being the weighted averase of the rates on overni ght
federal funds transactions arranged by federal funds brokers on the ‘previous trading day, as
computed and announced by such Federal Reserve Bank in substantially the same manner as
such Federal Reserve Bank computes and announces the weighted average it tefers to as the
“Federal Funds Effective Rate.”

LIBOR Business Day: A Business Day on which dealings in U.S. dollars are carried
on in the London Interbank Market.

LIBOR Rate: For any LIBOR Rate Interest Period, the average rate (rounded upwards
to the nearest 1/16th) as shown by Reuters at which deposits in U.S. dollars are offered by first
class banks in the London Interbank Market at approximately 11:00 a.m. (London time) on the
day that is two (2) LIBOR Business Days prior to the first day of such LIBOR Rate Interest
Period with a maturity approximately equal to such LIBOR Rate Interest Period and in an
amount approximately equal to the amount to which such LIBOR Rate Interest Period relates,
adjusted for reserves and taxes if required by future regulations. If Reuters no longer reports
such rate or Mortgagor determines in good faith that the rate so reported no longer accurately
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reflects the rate available to KeyBank National Association in the London Interbank Market,
Mortgagor may select a replacement index.

LIBOR Rate Interest Period: With respect to each amount of the Loan bearing interest
at a LIBOR based rate, a period of one month, to the extent deposits with such a maturity are
available to Lender, commencing on a LIBOR Business Day, as selected by Mortgagor provided,
however, that (a) any LIBOR Rate Interest Period which would otherwise end on a day which is
not a LIBOR Business Day shall continue to and end on the next succeeding LIBOR Business
Day, unless the result would be that such LIBOR Rate Interest Period would be extended to the
next succeeding calendar month, in which case such LIBOR Rate Interest Period shall end on the
next precesutig LIBOR Business Day, (b) any LIBOR Rate Interest Period which begins on a day
for which th<re is no numerically corresponding date in the calendar month in which such
LIBOR Rate Intcrast Period would otherwise end shall instead end on the last LIBOR Business
Day of such calendar month and (¢) Mortgagor may not elect a LIBOR Rate Interest Period
which would end afieriize Scheduled Maturity Date.

LIBOR Rate Margin: Two and One-Tenth Percent (2.1%) (210 basis points) per
annum.

Prime Rate: That intercst yate established from time to time by KeyBank National
Association as its prime rate, whether ar not such rate is publicly announced; the Prime Rate may
not be the lowest interest rate charged by lieyBank National Association for commercial or other
extenstons of credit.

Prime Rate Margin: Zero Percent (0%) per‘annum.

Reserve Percentage: For any LIBOR Rate ‘Interest Period, that percentage which is
specified three (3) Business Days before the first day of suclk LIBOR Rate Interest Period by the
Board of Governors of the Federal Reserve System (or any suceéssor) or any other governmental
or quasi-governmental authority with jurisdiction over a Lender [nt determining the maximum
reserve requirement (including, but not limited to, any marginal” "es¢rve requirement) for a
Lender with respect to liabilities constituting of or including (ariong other liabilities)
Eurocurrency liabilities in an amount equal to that portion of the Loan aff:cted by such LIBOR
Rate Interest Period and with a maturity equal to such LIBOR Rate Interest Perio<.
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