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This document prepared by and after
Recording return to:

Dykema Gossett PLLC

10 South Wacker Drive

Suite 2300

Chicago, Illinois 60606

Attn: Michael S. Kurtzon, Esq.

AMENDED AND RESTATED
CONSTRUCTIGN MORTGAGE, SECURITY AGREEMENT, FIXTURE
FILING ANY, A SSIGNMENT OF LEASES AND RENTS

THIS AMENDED ANI'r RESTATED CONSTRUCTION MORTGAGE,
SECURITY AGREEMENT, FIXTUKE FILING AND ASSIGNMENT OF LEASES AND
RENTS (this “Mortgage™) is dated as of Ap:il 26, 2013, by ONB LLC, a Delaware limited
liability company (the “Borrower™), for the henefit of THE PRIVATEBANK AND TRUST
COMPANY, an Illinois state chartered bank, its successors and assigns (the “Agent”), as
administrative agent for itself and the other Lenders (b<reinafter defined).

WITNESSETH:

A. The PrivateBank and Trust Company, an Illinois stawe-chartered bank (in its
individual capacity, “PrivateBank™) previously made an acquisition and-Construction loan in the
amount of $26,575,000.00 to Borrower (the “Original Loan™) pursvani to that certain
Construction Loan Agreement dated March 14, 2008 between PrivateBan. and Borrower
(“Initial Loan Agreement”), as amended by that certain First Modification of Luan PJocuments
dated as of the 20" day of September, 2010, but effective as of June 30, 2010, by und among
Borrower, PrivateBank, and MJH Realty LLC, a Delaware limited liability company (ir< ‘First
Modification”). The Initial Loan Agreement, as amended from time to time, including by the
First Modification, is hereinafter referred to as the “Original Loan Agreement”.

B. The Original Loan was secured by that certain Construction Mortgage, Security
Agreement, Fixture Filing and Assignment of Leases and Rents dated as of March 14, 2008,
made by Borrower in favor of PrivateBank, and recorded with the Recorder of Deeds of Cook
County, lllinois (the “Recorder’s Office™) on March 19, 2008, as Document No. 0807933026, as
amended by the First Modification (as amended, the “Original Mortgage™). The Original
Mortgage encumbered certain real estate located in Cook County, Illinois, legally described on
Exhibit A attached hereto.

CRICAGO\3845519.5
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C. Pursuant to that certain Amended and Restated Loan Agreement dated as of the
date hereof (the “Loan Agreement™) by and among Borrower, Agent, The PrivateBank and Trust
Company, an Illinois state chartered bank (in its individual capacity, “PrivateBank™) and those
certain other financial institutions that are or may become, from time to time, parties thereto
(collectively with PrivateBank and each of their respective successors and assigns, the
“Lenders”), Lenders have agreed to make a loan to Borrower in the maximum principal amount
of $20,000,000.00 (the “Loan™), which shall refinance the Original Loan and provide financing
for certain tenant improvements and leasing commissions. (Any capitalized terms used and not
defined herein shall have the meanings ascribed to such terms in the Loan Agreement.)

D. I'he Loan is evidenced by those certain Promissory Notes dated as of even date
herewith in the aggregate principal amount of $20,000,000.00 from Borrower to the Lenders
named as the payees. therein (the “Notes”™). The payment of the Notes is secured by this
Mortgage, financing sizioments and other security documents.

E. The Loan ic ave and payable in full on March 14, 2016 (the “Maturity Date™),
except as such date may be extended to March 14, 2017 and to March 14, 2018 pursuant to the
terms of the Loan Agreement or zccelerated pursuant to the terms hereof or of any other Loan
Document (as hereinafter defined).

F. This Mortgage amends, restates and replaces in its entirety the Original Mortgage.

G. This Mortgage, the Notes, the Loan Agreement, the Interest Rate Protection
Agreements (as defined below), and all other documznts evidencing or securing the Loan (as
amended, modified, replaced or restated from time to timie) are collectively hereinafter referred
to as the “Loan Documents™). As used herein, “Interest Kate:Protection Agreements”™ shall mean
any agreement providing for payments which are related to fluctuations of interest rates,
exchange rates, forward rates, or equity prices, including, but ne: hitited to, dollar-denominated
or cross-currency interest rate exchange agreements, forward currency exchange agreements,
interest rate cap or collar protection agreements, forward rate currencv or interest rate options,
puts and warrants, and any agreement pertaining to equity derivative trasisactions (e.g., equity or
equity index swaps, options, caps, floors, collars and forwards), including without limitation, any
ISDA Master Agreement between Borrower and PrivateBank, and any schedul’s, confirmations
and documents and other confirming evidence between the parties confirming  ivansactions
thereunder, all whether now existing or hereafter arising, and in each case as amended odified
or supplemented from time to time.

H. The Loan bears interest at a variable rate of interest.

To secure (i) the payment when and as due and payable of the principal of and interest on
the Loan or so much thereof as may be advanced from time to time, and any and all late charges,
Make Whole Costs, and all other indebtedness evidenced by or owing under the Note and any of
the other Loan Documents, together with any extensions, modifications, renewals or refinancings
of any of the foregoing, (ii) the payment of all other indebtedness which this Mortgage by its
terms secures, and (iii) the performance and observance of the covenants and agreements
contained in this Mortgage, the Loan Agreement, the Note and each of the other Loan
Documents, and (iv) all obligations and liabilities of the Borrower to Agent under the Interest
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Rate Protection Agreements (all of such indebtedness, obligations and liabilities identified in (1),
(i), (iii) and (iv) above being hereinafter referred to as the “Debt™), the Borrower does hereby
GRANT, SELL, CONVEY, MORTGAGE and ASSIGN unto the Agent, its successors and
assigns, and does hereby grant to Agent, its successors and assigns a security interest in, all and
singular the properties, rights, interests and privileges described in Granting Clauses I, I1, 111, 1V,
V, VI, VII, and VIII below, all of same being collectively referred to herein as the “Mortgaged

Property™
GRANTING CLAUSE I:

THE J.AND located in Cook County, Illinois which is legally described on Exhibit A
attached hereto ar.d made a part hereof (the “Land”);

GRANTING CLAUSE II:

TOGETHER W{Ti1 all buildings, structures and improvements of every nature
whatsoever now or hercaiter situated on the Land, including all extensions, additions,
improvements, betterments, rencvials, substitutions and replacements to or for any such
buildings, structures and improvemerss and all of the right, title and interest of the Borrower now
or hereafter acquired in and to any of ike caregoing (the “Improvements™);

GRANTIN-CLAUSE III:

TOGETHER WITH all easements, rights of xvay, strips and gores of land, streets, ways,
alleys, sidewalks, vaults, passages, sewer rights, waters, water courses, water drainage and
reservoir rights and powers (whether or not appurtera:iit), all estates, rights, titles, interests,
privileges, liberties, tenements, hereditaments, easemcnis. franchises, appendages and
appurtenances whatsoever, in any way belonging, relating or appertaining to the Land or the
Improvements, whether now owned or hereafter acquired by thie. Rorrower, including without
limitation all existing and future mineral, oil and gas rights which (e appurtenant to or which
have been used in connection with the Land, all existing and future watar-stock relating to the
Land or the Improvements, all existing and future share of stock respectiing water and water
rights pertaining to the Land or the Improvements or other evidence of ownersuip, thereof, and
the reversions and remainders thereof (the “Appurtenant Rights™);

GRANTING CLAUSE 1V:

TOGETHER WITH all machinery, apparatus, equipment, fittings and fixtures of every
kind and nature whatsoever, and all furniture, furnishings and other personal property now or
hereafter owned by the Borrower and forming a part of, or used or obtained for use in connection
with, the Land or the Improvements or any present or future operation, occupancy, maintenance
or leasing thereof; including, but without limitation, any and all heating, ventilating and air
conditioning equipment and systems, antennae, appliances, apparatus, awnings, basins, bathtubs,
bidets, boilers, bookcases, cabinets, carpets, communication systems, coolers, curtains,
dehumidifiers, dishwashers, disposals, doors, drapes, drapery rods, dryers, ducts, dynamos,
elevators, engines, equipment, escalators, fans, fittings, floor coverings, furnaces, furnishings,
furniture, hardware, heaters, humidifiers, incinerators, lighting, machinery, motors, ovens, pipes,
plumbing and electric equipment, pool equipment, pumps, radiators, ranges, recreational
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facilities and equipment, refrigerators, screens, sprinklers, stokers, stoves, shades, shelving,
sinks, security systems, toilets, ventilators, wall coverings, washers, windows, window covering,
wiring and all extensions, renewals or replacements thereof or substitutions therefor or additions
thereto, whether or not the same are or shall be attached to the Land or the Improvements in any
manner (collectively, the “Fixtures™); it being agreed that all of said property owned by the
Borrower and placed on the Land or on or in the Improvements (whether affixed or annexed
thereto or not) shall, so far as permitted by law, conclusively be deemed to be real property and
conveyed hereby for purposes of this Mortgage.

GRANTING CLAUSE V:
TOGETHER WITH the following (the “Personal Property”):

All persona!oronerty of every nature whatsoever now or hereafter owned by Borrower or
used in connection witl~the Land or the improvements thereon, including all extensions,
additions, improvements, betierments, renewals, substitutions and replacements thereof and all of
the right, title and interest of Berrower in and to any such personal property together with the
benefit of any deposits or payuicnts now or hereafter made on such personal property by
Borrower or on its behalf, including without limitation, any and all Goods, Investment Property,
Instruments, Chattel Paper, Documenis; 1etter of Credit Rights, Accounts, Deposit Accounts,
Commercial Tort Claims and General Intangibles, each as defined in the Uniform Commercial
Code of the State of Illinois;

All proceeds of the foregoing, including, without limitation, all judgments, awards of
damages and settlements hereafter made resulting frora condemnation proceeds or the taking of
the Land or improvements thereon or any portion thereof under the power of eminent domain,
any proceeds of any policies of insurance, maintained with respect to the Land or improvements
thereon or proceeds of any sale, option or contract to sell the Lana or improvements thereon or
any portion thereof, ‘

Any and all additions and accessories to all of the foregoing arii-any and all proceeds
(including proceeds of insurance, eminent domain or other governmental takings and tort
claims), renewals, replacements and substitutions of all of the foregoing;

All of the books and records pertaining to the foregoing;
GRANTING CLAUSE VI:

TOGETHER WITH all right, title and interest which the Borrower hereafter may acquire
in and to all leases and other agreements now or hereafter entered into for the occupancy or use
of the Land, the Appurtenant Rights, the Improvements, the Fixtures and the Personal Property
or any portion thereof, whether written or oral (herein collectively referred to as the “Leases”),
and all rents, issues, incomes and profits in any manner arising thereunder (herein collectively
referred to as the “Rents™), and all right, title and interest which the Borrower now has or
hereafter may acquire in and to any bank accounts, security deposits, and any and all other
amounts held as security under the Leases, reserving to the Borrower any statutory rights;

CHICAGO3845519.5 4
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GRANTING CLAUSE VII:

TOGETHER WITH any and all Awards and Insurance Proceeds, as each are hereinafter
respectively defined, or proceeds of any sale, option or contract to sell the Mortgaged Property or
any portion thereof (provided that no right, consent or authority to sell the Mortgaged Property or
any portion thereof shall be inferred or deemed to exist by reason hereof); and the Borrower
hereby authorizes, directs and empowers the Agent, at its option, on the Borrower’s behalf, or on
behalf of the successors or assigns of the Borrower, to adjust, compromise, claim, collect and
receive such proceeds; to give acquittances therefor; and, after deducting expenses of collection,
including reasonable attorneys’ fees, costs and disbursements, to apply the Net Proceeds, as
hereinafter detinzd, to the extent not utilized for the Restoration of the Mortgaged Property as
provided in Section 7 or 8 hereof, to payment of the Debt, notwithstanding the fact that the same
may not then be due and payable or that the Debt is otherwise adequately secured; and the
Borrower agrees ¢ cxzcute and deliver from time to time such further instruments as may be
requested by the Agent ic’confirm such assignment to the Agent of any such proceeds;

GRANTING CLAUSE VIIL

TOGETHER WITH all esteie, right, title and interest, homestead or other claim or
demand, as well in law as in equity, wiich the Borrower now has or hereafter may acquire of, in
and to the Mortgaged Property, or any par( thereof, and any and all other property of every kind
and nature from time to time hereafter (by deuvery or by writing of any kind) conveyed, pledged,
assigned or transferred as and for additional security hereunder by the Borrower or by anyone on
behalf of the Borrower to the Agent;

TO HAVE AND TO HOLD the Mortgaged Properiv; unto the Agent, and its successors
and assigns, IN FEE SIMPLE forever; subject, however, to those encumbrances which the Agent
has approved in the Loan Agreement or otherwise approvid in writing (the “Permitted
Encumbrances™);

UPON CONDITION for which Agent has not delivered a “%waiver of Default” (as
defined in the Loan Agreement) that, subject to the terms hereof and untilitise occurrence of an
Event of Default hereunder, the Borrower shall be permitted to possess and use tte Mortgaged
Property;

SUBJECT to the covenants and conditions hereinafter set forth.

PROVIDED, NEVERTHELESS, that if (i) the Borrower shall pay and perform in full
when due the Debt and shall duly and timely perform and observe all of the covenants and
conditions herein and in the other Loan Documents required to be performed and observed by
the Borrower, and (ii) the Agent shall have no further obligation to make any further
disbursements of the Loan to or for the benefit of Borrower under the provisions of the Loan
Agreement, then the Agent shall execute and deliver to the Borrower such instruments as may be
reasonably requested by the Borrower which are sufficient to release this Mortgage.

THE BORROWER FURTHER COVENANTS AND AGREES AS FOLLOWS:

CHICAG(\3843519.5 5
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Representations of Borrower. Borrower hereby represents and warrants to the

Agent as follows:

(a)

(b)

(c)

(d)

(f)

Borrower (i} is a limited liability company duly formed and validly existing under
the laws of the State of Delaware and has complied with all conditions
prerequisite to its doing business in the State of Illinois; (ii) has the power and
authority to own its property and to carry on its business as now being conducted,
(ii1) is qualified to do business in every jurisdiction in which the nature of its
business or its property makes such qualification necessary; and (iv)is in
compliance with all laws, regulations, ordinances and orders of public authorities
applicable to it.

The Lerrower has good and marketable title to an indefeasible fee simple estate in
the ivicitzaged Property, subject to no liens, charges or encumbrances, other than
the Permaiticd Encumbrances; that it has good, right and lawful authority to
mortgage the Mortgaged Property in the manner and form herein provided; that
this Mortgage is-and shall remain a valid and enforceable lien on the Mortgaged
Property subject ouly to the Permitted Encumbrances; that Borrower and its
successors and assigns shall defend the same and the priority of this lien forever
against the lawful claims and demands of all persons whomsoever, and that this
covenant shall not be extingiusiied by any foreclosure hereof but shall run with
the Land.

As of the date hereof, there has beenno material change in the financial condition
of Borrower or any guarantor of the NOte from that set forth in Borrower’s most
recent financial statement, and the financial information contained therein was
true and correct on the date the statements wcre issued and there has been no
material adverse change as of the date hereof.

There are no suits or proceedings pending, or to the knowledge of Borrower,
threatened against or affecting Borrower, which, if adveisely determined, would
have a material adverse effect on the financial condition or business of Borrower
or its ability to perform its obligations under this Mortgage or(any of the other
Loan Documents executed by it, and there are no proceedings by or before any
court, governmental commission, board, bureau, or other administrati»<,agency
pending or, to the knowledge of Borrower, threatened against Borrower, vehich, if
adversely determined, would have a material adverse effect on the financial
condition or business of Borrower or its ability to perform its obligations under
this Mortgage or any of the other Loan Documents executed by it.

To the best of Borrower’s knowledge, the Mortgaged Property complies with all
requirements of law, municipal ordinances and restrictions and covenants of
record with respect to the Mortgaged Property and the use thereof.

The Borrower has and shall maintain title to the collateral for the Loan, including
any additions or replacements thereto, free of all security interests, liens and
encumbrances, other than the security interest hereunder.

CHICAGO3845519.5 6
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No person who owns twenty percent (20.00%) or more of the equity interests in
the Borrower, or otherwise controls the Borrower or any of its subsidiaries, is
listed on the Specially Designated Nationals and Blocked Person List or other
similar lists maintained by the Office of Foreign Assets Control (“OFAC™), the
Department of the Treasury or included in any Executive Orders, and the
proceeds of the Loan will not violate any of the foreign asset control regulations
of OFAC or any enabling statute or Executive Order relating thereto.

The Borrower is able to pay its debts as such debts become due, and has capital
sufficient to carry on its present businesses and transactions and all businesses and
transactions in which it is about to engage. The Borrower (i) is not bankrupt or
irsulvent, (ii) has not made an assignment for the benefit of its creditors, (iii) has
no: lind a trustee or receiver appointed, (iv)has not had any bankrupicy,
reorganization or insolvency proceedings instituted by or against it, or (v} shall
not be renderad insolvent by its execution, delivery or performance of the Loan
Documents or by the transactions contemplated thereunder.

Borrower’s Covenazits.

Payment of Debt. The Buriower shall, prior to the expiration of any grace period:
(1) pay the Debt when due, un¢ (:i) duly and punctually perform and observe all of
the covenants and conditions ‘o be performed or observed by the Borrower as
provided in the Note, the Loan Agreement, this Mortgage and the other Loan
Documents.

Repair/Maintenance. The Borrower shali (i} promptly repair, restore, replace or
rebuild any portion of the Mortgaged Piorerty which may be damaged or
destroyed whether or not Insurance Proceeds (as bereinafter defined) are available
or sufficient for that purpose; (ii) keep the Mortgaged Property in good condition
and repair, free from waste; (iii) pay all operating cusis and expenses of the
Mortgaged Property when due; (iv) comply with all legal‘rsquirements applicable
to all or any portion of the Mortgaged Property, or the use ara occupancy, thereof
(subject to the right of the Borrower to contest the enforceability or applicability
of any such legal requirements in good faith, diligently and at it eapense by
appropriate proceedings which shall not subject the Borrower or the Agcit to any
risk of civil or criminal lability and which shall operate during the pcidency
thereof to prevent the imposition or foreclosure of any lien upon, or any
interference with the availability, use or occupancy of, the Mortgaged Property or
any part thereof), and observe and comply with any conditions and requirements
necessary to preserve and extend any and all rights, licenses, permits (including
without limitation zoning variances, special exceptions and nonconforming uses),
privileges, franchises and concessions that are applicable to all or any portion of
the Mortgaged Property or the use and occupancy thereof; (v) refrain from any
action, and correct any condition known to the Borrower, which would materially
increase the risk of fire or other hazard to the Mortgaged Property or any portion
thereof; and (vi) cause the Mortgaged Property to be managed in a competent and
professional manner.

CHICAGO3845519.5 7
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(c)  Alteration of Mortgaged Property. Without the prior written consent of the
Agent, the Borrower shall not cause, suffer or permit (i) any material alteration of
the Mortgaged Property, except as required by any applicable legal requirement or
as otherwise contemplated by the Loan Agreement which consent of Agent shall
not be unreasonably withheld, conditioned or delayed; (ii) any change in the
zoning classification or intended use or occupancy of the Mortgaged Property,
including without limitation any change which would increase any fire or other
hazard; (iii) any change in the identity of the Borrower or the person or entity
responsible for managing the Mortgaged Property; or (iv) any modification of the
licenses, permits, privileges, franchises, covenants, conditions or declarations of
use applicable to the Mortgaged Property, except as required to operate the
Mortgaged Property in the manner required hereunder which consent of Agent
shall’not be unreasonably withheld, conditioned or delayed.

(d)  Operating Ayreement of Borrower, The Operating Agreement of the Borrower
shall not, without the prior written consent of the Agent, be amended or modified
if such amendmeni or modification could have a material adverse effect on the
Borrower’s ability 0 perform its obligations under any of the Loan Documents,
nor shall any member or raanager of the Borrower be released or discharged from
its or his obligations under the Borrower’s Operating Agreement, nor shall any
member of the Borrower tiansfer, pledge or encumber in any way any member
interest in the Borrower or the right to receive income or proceeds from the
Borrower. At all times prior to the repayment of the Loan, Marvin J. Herb shall
be the sole manager of the Borrowe: ro'ess replaced with a manager reasonably
satisfactory to Agent.

(e)  Continuing Existence. The Borrower, withoui the prior written consent of the
Agent, shall not (i) permit itself to be dissolved or'its existence terminated, or
(it) amend or modify its organizational documeutsif such amendment or
modification could have a material adverse effect on (A)iiz Borrower’s ability to
perform its obligations under any of the Loan Documents, or (B) the validity or
priority of the Agent’s liens or security interests under the Loan Documents.

() Compliance with Laws. The Borrower shall comply with all regularions, rules,
ordinances, statutes, orders and decrees of any governmental authoricy or court
applicable to the Borrower or to the Mortgaged Property or any part therecl.

(g)  [Intentionally Omitted]

(h)  Distributions. Borrower shall make no distributions to its partners, shareholders
or members, as the case may be, of any revenue received by or on behalf of the
Borrower from the operation or ownership of the Mortgaged Property if an Event
of Default, or an event that, with the giving of notice or passage of time or both,
would constitute an Event of Default has occurred and is not subject to a Waiver
of Default (as defined in the Loan Agreement), in either case, which has not been
waived in writing by Agent, but such distributions shall only be made after the
effective date of such written waiver. In all cases, Gross Revenues shall first be

CHICAG(\3845519.5 8
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used in the manner specified in the Loan Agreement, including without limitation,
Section 3.13 thereof,

(i) Condominium Act. Borrower shall not submit the Mortgaged Property to the
Iilinois Condominium Property Act, 765 ILCS 605/1, et seq. without the prior
written consent of Agent.

3. Liens, Contest and Defense of Title.

(a)  The Borrower shall not create or suffer or permit any lien, charge or encumbrance
w, attach to or be filed against the Mortgaged Property or any part thereof, or
interest thereon, or any other rights and properties conveyed, mortgaged,
trans’erred and granted hereunder (except for Permitted Encumbrances), whether
such lien, charge or encumbrance is on a parity, inferior or superior to the lien of
this Mortgaze, including liens for labor or materials with respect to the Mortgaged
Property (“Mechanic’s Liens™).

(b)  Notwithstanding zaragraph (a) of this Section, the Borrower may in good faith
and with reasonable diligsnce contest the validity or amount of any Mechanic's
Liens and defer paymcri and discharge thereof during the pendency of such
contest, provided that: (i) such sontest shall prevent the sale or forfeiture of the
Mortgaged Property, or any part thereof or any interest therein, to satisfy such
Mechanic’s Liens and shall not resuli in a forfeiture or impairment of the lien of
this Mortgage; and (ii) within ten (1%5) days after the Borrower has been notified
of the filing of any such Mechanic’s Liers, the Borrower shall have notified the
Agent in writing of the Borrower’s intentior: t= contest such Mechanic’s Liens, or
to cause such other party to contest such Mcchanic’s Liens, and shall have
obtained a title insurance endorsement over or/oonded over such Mechanic’s
Liens in form and substance reasonably satisfactuiy to the Agent, insuring the
Agent against loss or damage by reason of such Mecraric’s Liens; provided that
in lieu of such title insurance endorsement the Borrower inay deposit and keep on
deposit with the Agent (or such depositary as may be desigra‘ed by the Agent) a
sum of money sufficient, in the judgment of the Agent, to Oay in full such
Mechanic's Liens and all interest thereon. Any such deposits are 10-0¢ield in an
interest bearing account and may be used by the Agent in its sole but'rcasonable
discretion to protect the priority of this Mortgage. In case the Borrower siia’l fail
to maintain such title insurance or deposit, or to prosecute or cause the
prosecution of such contest with reasonable diligence, or to pay or cause to be
paid the amount of the Mechanic’s Lien, plus any interest finally determined to be
due upon the conclusion of such contest; then the Agent may, at its option, apply
any money and liquidate any securities then on deposit with the Agent (or other
depositary designated by the Agent) in payment of or on account of such
Mechanic’s Liens, or that part thereof then unpaid, together with all interest
thereon according to any written bill, notice or statement, without inquiring into
the amount, validity or enforceability thereof. If the amount of money so
deposited shall (in Agent’s reasonable judgment) be insufficient for the payment
in full of such Mechanic’s Liens, together with all interest thereon, then the

CHICAGO\3845519.5 9
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Borrower shall forthwith, upon demand, deposit with the Agent (or other
depositary designated by the Agent) the sum which shall (in Agent’s reasonable
judgment, when added to the funds then on deposit with Agent) be necessary to
make such payment in full (or such other security as shall be reasonably
satisfactory to Agent). If a Mechanic’s Lien claim is ultimately resolved in the
claimant’s favor, then the monies so deposited shall be applied in full payment of
such Mechanic’s Lien or that part thereof then unpaid, together with all interest
thereon (provided no Event of Default shall then exist) when the Agent has been
furnished with satisfactory evidence of the amount of payment to be made. Any
excess monies remaining on deposit with the Agent (or other depositary) under
this Section 3(b) shall be paid to the Borrower, provided that no Event of Default
siiai! then exist.

(cy  If the iz and security interest of the Agent in or to the Mortgaged Property, or
any part therzof, shall be endangered or shall be attacked, directly or indirectly,
the Borrower shall immediately notify the Agent and shall appear in and defend
any action or procesding purporting to affect the Mortgaged Property, or any part
thereof, and shatl-file_and prosecute such proceedings and take all actions
necessary to preserve and protect such title, lien and security interest in and to the
Mortgaged Property.

4. Payment and Contest of Taxes.

(a)  The Borrower shall pay or cause t¢ bz paid when due and before any penalty
attaches, all general and special taxes, ¢sséssments, water charges, sewer charges,
and other fees, taxes, charges and assessinents of every kind and nature
whatsoever levied or assessed against the ‘Afortgaged Property, or any part
thereof, or any interest therein, or any income or'revenue therefrom, or any
obligation or instrument secured hereby, and all instzilwents thereof (collectively,
the “Taxes”™), on or before the date such Taxes are due, except to the extent Agent
makes payments with Borrower’s deposits under Secticn 26 hereof} and the
Borrower shall discharge any claim or lien relating to Taxes vpon the Mortgaged
Property. The Borrower shall provide the Agent with copies of pail receipts for
Taxes, if requested by the Agent, within ten (10) days after being regucsted to do
so by the Agent.

(b)  Notwithstanding paragraph (a) of this Section, the Borrower may, in good faith
and with reasonable diligence, contest or cause to be contested the validity or
amount of any such Taxes, provided that: (i) no Event of Default has occurred
which has not been waived in writing by Agent; (ii) such proceeding shall stay the
collection of the applicable Taxes from Borrower and from the Mortgaged
Property or Borrower shall have paid all of the applicable Taxes under protest,
(iit) such proceeding shall be permitted under and be conducted in accordance
with the provisions of any other instrument to which Borrower is subject and shall
not constitute a default thereunder, (iv) neither the Mortgaged Property nor any
part thereof or interest therein will be in danger of being sold, forfeited,
terminated, cancelled or lost so long as the contest is being pursued, and
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(v) Borrower shall have deposited with Agent adequate reserves for the payment
of the applicable Taxes, together with all interest and penalties thereon, unless
Borrower has paid all of the applicable Taxes under protest, or Borrower shall
have furnished such other security as may be accepted by Agent, in its sole and
absolute but reasonable discretion, to insure the payment of any contested Taxes,
together with all interest and penalties thereon. If the Borrower fails to prosecute
such contest with reasonable diligence or fails to maintain sufficient funds as
hereinabove provided, the Agent may, at its option, liquidate any securities and
apply the monies then on deposit with the Agent (or other depositary), in payment
of, or on account of, such Taxes, or any portion thereof then unpaid, including all
venalties and interest thereon according to any written bill, notice or statement,
without inquiry as to the amount, validity or enforceability thereof. If the amount
of micney and any such security so deposited shall (in the Agent’s reasonable
judgmicne) at any time be insufficient for the payment in full of such Taxes,
together witk-all penalties and interest which are or might become due thereon,
the Borrower shall forthwith, upon demand, either deposit with the Agent (or
other depositary aesignated by the Agent) a sum (or such other security as shall be
reasonably satisfaciory. to the Agent) which when added to the funds then on
deposit, shall (in the'Agent’s reasonable judgment) be sufficient to make such
payment in full, or, if ths _Agent (or other depositary) has applied funds so
deposited on account of -sucn Taxes, restore such deposit to an amount
satisfactory to the Agent. Afler final disposition of such contest and upon the
Borrower’s written request and delivery to the Agent of an official bill for such
Taxes, the Agent (or other depositary)-shall liquidate any securities and apply the
monies, if any, then on deposit under this Section 4 to the payment of such Taxes
or that part thereof then unpaid and the baizace, if any, in excess of the amount
required to be on deposit with the Agent (cr other-depositary) under Section 26
hereof shall be refunded to the Borrower after suca final disposition, provided that
no Event of Default shall then exist.

5. Change in Tax Laws.

{a) I, by the laws of the United States of America, or of any stat¢ or municipality
having jurisdiction over the Agent, the Borrower or the Mortgaged Pronerty, any
tax is imposed or becomes due in respect of the Note or this Mortgage fexcluding
income, excise or franchise taxes imposed upon the Agent, except as proided in
Section 5(c) below), or any liens on the Mortgaged Property created thereby, then
the Borrower shall pay such tax in the manner required by such law.

(b)  If any law, statute, rule, regulation, order or court decree effects a deduction from
the value of the Mortgaged Property for the purpose of taxation by creating any
lien thereon, or imposing upon the Agent any liability for the payment of all or
any part of the Taxes required to be paid by the Borrower, or changing in any way
the laws relating to the taxation of mortgages or deeds of trusts or debts secured
by mortgages or deeds of trust or the interest of the Agent in the Mortgaged
Property, or the manner of collection of Taxes so as to adversely affect this
Mortgage, the Debt, or the Agent, then, and in any such event, the Borrower, upon
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demand by the Agent, shall pay such Taxes, or reimburse the Agent therefor on
demand, unless the Agent determines, in the Agent’s reasonable judgment, that
such payment or reimbursement by the Borrower is unlawful or that the payment
might, in the Agent’s reasonable judgment, constitute usury or render the Debt
wholly or partially usurious; in which event the Agent may elect to declare the
Debt to be due and payable within the lesser of (i) ninety (90) days after written
notice, or (i1) such shorter period as may be required to ensure compliance by
Agent with applicable law.

Nothing contained herein shall require the Borrower to pay any income, franchise
on excise tax imposed upon the Agent, excepting only such income, franchise or
excise tax which may be levied against the income of the Agent as a complete or
paitia).zubstitute for Taxes required to be paid by the Borrower hereunder.

Insurance Zeverage. For so long as this Mortgage is in effect, Borrower shall

continuously maintain insuraice in accordance with the following provisions:

(a)

(b)

Borrower shall obirini and maintain at all times during the term of the Loan the
insurance required by Agznt pursuant to Exhibit B attached hereto. In addition,
Borrower shall cause Ageni to be named as a named insured under the insurance
policies required by Agent anc A.gent shall be identified in each policy as follows:
The PrivateBank and Trust ‘Company, its successors and/or assigns as their
respective interests may appear. doriower shall provide Agent with evidence of
all such insurance required hereunder.

The policies of insurance to be obtained ‘ard maintained by Borrower under the
provisions of this Mortgage shall be issued by responsible insurance carriers with
a Best’s rating of no less than A/VII, licensed to do business in the State of
Mllinois, who are acceptable to Agent and shall be io-such form and with such
endorsements (including a mortgagee clause in faver &£ Agent), waivers and
deductibles (in no event to exceed $10,000) as Agent shai” dcsignate or approve.
Without limitation on the foregoing:

(1) All policies shall name Borrower as the insured, and (wiii tiie-exception
of policies for workmen’s compensation insurance) shall nain<.Agent as
mortgagee and as an additional insured (under a standard non-coiit::outing
mortgagee protection clause, in form reasonably satisfactory to Agent,
attached to such policy or policies whenever applicable, and providing,
among other matters, that all insurance proceeds shall be paid to Agent).

(ii)  All policies shall contain: (1) the agreement of the insurer to give Agent
at least 30 days’ written notice prior to cancellation or expiration of or
change in such policies, or any of them; (2) a waiver of subrogation rights
against Agent and, if available Borrower; (3)an agreement that such
policies are primary and non-contributing with any insurance that may be
carried by Agent; (4)a statement that the insurance shali not be
invalidated should any insured waive in writing prior to a loss any or all
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right of recovery against any party for loss accruing to the property
described in the insurance policy; and (5) if obtainable, a provision that no
act or omission of Borrower shall affect or limit the obligation of the
insurance carrier to pay the amount of any loss sustained. As of the date
hereof, and subject to any changes in such requirements which Agent may,
in its discretion, make from time to time pursuant to its rights under this
Section 6, each policy of property insurance hereunder shall contain a
lender’s loss payable endorsement, lender clause, or other
non-contributory mortgagee clause of similar form and substance
acceptable to Agent in favor of Agent as a mortgagee.

Concurrently herewith, Borrower shall deliver to Agent original policies or
certifinates with premiums prepaid evidencing the insurance required hereunder.
Boriovwe« shall procure and pay for renewals of such insurance (or shall cause the
procurenieit and payment) from time to time before the expiration thereof, and
Borrower shiall deliver to Agent such original renewal policies or certificates with
premiums prepaia st least 30 days before the expiration of any existing policy.

Borrower, for itself, axd cn behalf of its insurers, hereby releases and waives any
right to recover against Aigent on any liability for: damages for injury to or death
of persons; any loss or damiege to property, including the property of any
occupant of the Mortgaged Property; any loss or damage to buildings or other
improvements comprising the Mortgaged Property; any other direct or indirect
loss or damage caused by fire or oth¢r risks, which loss or damage is or would be
covered by the insurance required to ‘b carried hereunder by Borrower, or is
otherwise insured; or claims arising by reasoi of any of the foregoing, except to
the extent caused solely by the gross negligenceor willful misconduct of Agent.

Agent shall not, by reason of accepting, rejecting, srizining or failing to obtain
insurance, incur any liability for (i) the existence, non-¢xistznce, form, amount or
legal sufficiency thereof, (ii) the solvency or insolvency of anv. insurer, or (iii) the
payment of losses. All insurance required hereunder or carriel by Borrower shall
be procured at Borrower’s sole cost and expense. Borrower shall del ver to Agent
receipts satisfactory to Agent evidencing full prepayment of the ‘nremiums
therefor, except to the extent Agent makes payments with Borrowei’s (eposits
under Section 26 hereof (for the periods and payments so covered liy. such
payments). In the event of foreclosure on, or other transfer of title in lieu of
foreclosure of, the Mortgaged Property, all of Borrower’s interest in and to any
and all insurance policies in force shall pass to Agent, or the transferee or
purchaser as the case may be, and Agent is hereby irrevocably authorized to
assign in Borrower’s name to such purchaser or transferee all such policies, which
may be amended or rewritten to show the interest of such purchaser or transferee.

Borrower is hereby notified pursuant to the illinois Collateral Protection Act (815
ILCS 180/1 et. seq.) that unless Borrower provides Agent with evidence of the
insurance coverage required by this Agreement, Agent may purchase the required
insurance at Borrower’s expense to protect Agent’s interest in the Mortgaged
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Property. This insurance may, but need not, protect Borrower’s interests. The
coverage that Agent purchases may not pay any claim that Borrower makes or
any claim that is made against Borrower in connection with the Mortgaged
Property. Borrower may later cancel any insurance purchased by Agent, but only
after providing Agent with evidence that Borrower has obtained insurance as
required by this Mortgage. If Agent purchases insurance for the Mortgaged
Property, Borrower will be responsible for the costs of that insurance, including
interest at the Default Rate and any other charges Agent may impose in
connection with the placement of the insurance until the effective date of the
cancellation or the expiration of the insurance. The costs of the insurance shall be
acded to Borrower’s total outstanding balance or obligation and shall constitute
auditional Debt. The costs of the insurance may be more than the cost of
insurance Borrower may be able to obtain on its own.

()  Approvai by.the Agent of any policies of insurance (“Policies™) shall not be
deemed a representation by the Agent as to the adequacy of coverage of such
Policies or the scivency of the insurer.

7. Casualty Loss: Proceeds of Insurance.

(@)  The Borrower will give the Agent prompt written notice of any loss or damage to
the Mortgaged Property, or any, part thereof, by fire or other casualty.

(b)  In case of loss or damage covercd Uy any one of the Policies in excess of
$250,000.00, the Agent is hereby autherized to settle and adjust any claim under
such Policies (and after the entry of a decres of foreclosure, or a sale or transfer
pursuant thereto or in lieu thereof, the decies creditor or such purchaser or
transferee, as the case may be, are hereby authorized 1o settle and adjust any claim
under such Policies) upon consultation with, but withont requiring the consent of,
the Borrower; and the Agent shall, and is hereby autherizud to, collect and receipt
for any and all proceeds payable under such Policies in connection with any such
loss (collectively, the “Insurance Proceeds”). Borrower hereby irrevocably
appoints Agent as its attorney-in-fact for the purposes set forth/in the preceding
sentence. Each insurance company is hereby authorized and direcied to make
payment (i} of 100% of all such losses (if such loss exceeds said amouvot) directly
to Agent alone, and (ii) of 100% of all such losses (if such loss is less/than or
equal to said amount) directly to Borrower alone, and in no case to Borrower and
Agent jointly. All reasonable costs and expenses incurred by the Agent in the
adjustment and collection of any such Insurance Proceeds (including without
limitation reasonable attorneys’ fees and expenses) shall be so much additional
Debt, and shall be reimbursed to the Agent upon demand or may be paid and
deducted by the Agent from such Insurance Proceeds prior to any other
application thereof. Agent shall not be responsible for any failure to collect any
Insurance Proceeds due under the terms of any policy regardless of the cause of
such failure, other than the gross negligence or willful misconduct of Agent.
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(¢)  Net Insurance Proceeds received by the Agent under the provisions of this
Mortgage or any instrument supplemental hereto or thereto or any policy or
policies of insurance covering any improvements on the Mortgaged Property or
any part thereof shall be applied by the Agent at its option as and for a
prepayment on the Note, without a prepayment fee (whether or not the same is
then due or otherwise adequately secured), or shall be disbursed for restoration of
such improvements (“Restoration”), in which event the Agent shall not be
obligated to supervise Restoration work nor shall the amount so released or used
be deemed a payment of the indebtedness evidenced by the Note. If Agent elects
to permit the use of Insurance Proceeds to restore such improvements it may do
al' necessary acts to accomplish that purpose, including advancing additional
funds and all such additional funds shall constitute part of the Debt. If Agent
elects @ make the Insurance Proceeds available to Borrower for the purpose of
effectiig the Restoration, or, following an Event of Default, elects to restore such
improvements, any excess of Insurance Proceeds above the amount necessary to
complete the Pcstoration shall be applied as and for a prepayment on the Note,
without a prepayment.fee or premium. No interest shall be payable to Borrower
upon Insurance Proceeds held by Agent,

(d)  Notwithstanding the pro“isions of subsection 7(c) above, Agent agrees to allow
the Insurance Proceeds to Le-disbursed for Restoration provided: (i) no Event of
Default, and no default with which-the passage of time or giving of notice would
constitute and Event of Default, sh.all have occurred which has not been waived in
writing by Agent; (ii} Agent shall be satisfied in its sole and absolute discretion,
that by expenditure of the Insurance Procecds hereunder the Mortgaged Property
damaged or destroyed shall be fully restored within a reasonable period of time to
the condition and value contemplated by this-iviortoage and the Restoration Plans
(as hereinafter defined), and all payments requircd under the Loan will continue
to be paid as and when the same become due and payable; (iii) in Agent’s good
faith judgment, such work of repair and restoration <ar be completed in the
ordinary course of business not later than the earlier of (A) six-{6) months prior to
the Maturity Date; (B) the outside date, if any, under any Lcase-cr any federal,
state, county, municipal or other governmental statute, law, rule, order-regulation,
ordinance, judgment, decree or injunction, or any permit, license, covenant,
agreement, restriction or encumbrance; (iv) the Mortgaged Property ccntinues to
comply with the Debt Service Coverage Ratio set forth in the Loan Agrecment
after giving effect to any Lease terminations due to such casualty; (v) Agent shall
have reviewed and approved Borrower’s plans and specifications for the repair
and restoration of the Mortgaged Property involving costs in excess of
$250,000.00 (the “Restoration Plans”), Borrower’s architect and any general
contractors, subcontractors and material suppliers employed to perform such
work; (vi)if so required by Agent in its sole and absolute but reasonable
discretion, all general contractors, all major subcontractors and material suppliers
shall have supplied 100% performance and completion bonds; (vii)if the net
Insurance Proceeds available are insufficient for payment of the full cost of
restoration or repair and the payments under the Loan during the completion
period, as estimated by Agent, then Borrower shall have deposited with Agent
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sufficient additional funds to insure payment of all such costs, or made
arrangements acceptable to Agent for such sufficient additional funds; (viii) rent
loss or business interruption insurance is available to cover the full amount of any
loss of income from the Mortgaged Property during its repair and restoration;
(ix) Borrower shall provide evidence of the implementation of builder’s risk
coverage for the Mortgaged Property with coverage and in such amounts as Agent
shall request and which otherwise complies with the insurance requirements set
forth in Section 6 hereof; and (x) Borrower shall have satisfied such other
conditions as Agent may in good faith determine to be appropriate.

So long as any Debt shall be outstanding and unpaid, and whether or not
Insurance Proceeds are available or sufficient therefor, the Borrower shall
premotly commence and complete, or cause to be commenced and completed,
with all ~casonable diligence, the Restoration of the Mortgaged Property as nearly
as possitle‘iv-the same value, condition and character which existed immediately
prior to such less or damage in accordance with the Restoration Plans and in
compliance with-all legal requirements. Any Restoration shall be effected in
accordance with procedures to be first submitted to and approved by the Agent in
accordance with Section'9 hereof. The Borrower shall pay all costs of such
Restoration to the exteit Insurance Proceeds are not made available or are
insufficient.

Condemnation and Eminent Domdin.

Any and all awards (the “Awards™) (ir excess of $250,000.00 heretofore or
hereafter made or to be made to the Borroraar (or any subsequent owner of the
Mortgaged Property, or any part thereof) by 2ny governmental or other lawful
authority for the taking, by condemnation or eminent domain, of all or any part of
the Mortgaged Property (including any award froni the-United States government
at any time after the allowance of a claim therefor, tlic ascertainment of the
amount thereto, and the issuance of a warrant for paymeat thereof), are hereby
assigned by the Borrower to the Agent, which Awards the Agent is hereby
authorized to collect and receive from the condemnation authorities, and the
Agent is hereby authorized to appear in and prosecute, in the naricwf and on
behalf of the Borrower, any action or proceeding to enforce any such-vause of
action in which an award in excess of $250,000.00 is sought and to make any
compromise or settlement in connection therewith and to give appropriate receipts
and acquittance therefor in the name and in behalf of the Borrower. The
Borrower shall give the Agent immediate notice of the actual or threatened
commencement of any condemnation or eminent domain proceedings affecting all
or any part of the Mortgaged Property and shall deliver to the Agent copies of any
and all papers served in connection with any such proceedings. All reasonable
costs and expenses incurred by the Agent in the adjustment and collection of any
such Awards (including without limitation reasonable attorneys’ fees and
expenses) shall be so much additional Debt, and shall be reimbursed to the Agent
from any Award prior to any other application thereof. The Borrower further
agrees to make, execute and deliver to the Agent, at any time upon request, free,
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clear, and discharged of any encumbrance of any kind whatsoever (other than
Permitted Encumbrances), any and all further assignments and other instruments
deemed necessary by the Agent for the purpose of validly and sufficiently
assigning all Awards in excess of $250,000.00 and other compensation heretofore
and hereafter made to the Borrower for any permanent taking, under any such
proceeding.

(b)  The proceeds of any Award received by the Agent under the provisions of this
Mortgage or any instrument supplemental hereto shall be applied by the Agent at
its option as and for a prepayment of the Debt, without a prepayment fee (whether
ox not the same is then due or otherwise adequately secured), or shall be disbursed
fer Restoration of the Mortgaged Property, in which event the Agent shall not be
obligatad to supervise Restoration work nor shall the amount so released or used
be desired a payment of the Debt. If Agent elects to permit the use of the
proceeds o en Award to restore such improvements it may do all necessary acts
to accompiisi-that purpose, including advancing additional funds, all such
additional funds-io constitute part of the Debt. If Agent elects to make the
proceeds of an Award available to Borrower for the purpose of effecting the
Restoration, or, fol'owing an Event of Default, elects to restore such
improvements, any exciss of such proceeds above the amount necessary to
complete the Restoration saall-be applied as and for a prepayment of the Debt,
without a prepayment fee or pieminm. No interest shall be payable to Borrower
upon such proceeds held by Agen..

{¢)  Notwithstanding the provisions of sublesiion 8(b) above, Agent agrees to allow
the Award to be disbursed for Restoration piovided: (i) all conditions to the use of
casualty proceeds under subsection 7(d) ‘ave been satisfied, and (ii) the
condemnation, in the judgment of Agent, shall have r.o material adverse effect on
the operation or value of the Mortgaged Propoity remaining after the
condemnation is completed, and (iii) Borrower shall kavz satisfied such other
conditions as Agent may in good faith determine to be appropriate.

(d)  So long as any Debt shall be outstanding and unpaid, and whether o- not Awards
are available or sufficient therefor, the Borrower shall promptly ceminence and
complete, or cause to be commenced and completed, with all reasonablediligence
the Restoration of the portion of the Mortgaged Property not so taken as nearly as
possible to the same value, condition and character, which existed immediately
prior to such taking in compliance with all legal requirements. Any Restoration
of the Mortgaged Property involving costs in excess of $250,000.00 shall be
effected in accordance with Restoration Plans to be first submitted to and
approved by the Agent as provided in Section 9 hereof. The Borrower shall pay
all costs of such Restoration to the extent the Award is not made available or is
insufficient.
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9, Disbursement of Insurance Proceeds and Awards.

(@)  All Insurance Proceeds and/or Awards received by the Agent as provided in
Section 7 or Section 8 hereof shall, after payment or reimbursement therefrom of
all reasonable costs and expenses (including without limitation reasonable
attorneys’ fees and expenses) incurred by the Agent in the adjustment and
collection thereof {collectively, the “Net Proceeds”), shall be deposited with the
Agent, or such other depositary as may be designated by the Agent, and applied as
provided in this Section.

(b) _<The Agent may elect to apply the Net Proceeds to prepayment of the Debt,
wiicther then due or not. If the Debt is not prepaid in full, then the Net Proceeds
shall'o= applied to the installments of principal and interest in the inverse order of
maturity

(c)  All Net Proceeds which are not applied to the payment of the Debt shall be
applied to Tund *he payment of the costs, fees and expenses incurred for the
Restoration of the Miortgaged Property as required under Section 7 or Section 8
hereof and such Net Procieds shall be disbursed through the title company which
has insured the lien of the Mortgage to complete the Restoration; provided that
the Agent shall receive the following:

(1) Restoration Plans (unless ne costs involved in such Restoration shall not
exceed $250,000.00), which shall be subject to the reasonable approval of
the Agent prior to the commencement of the Restoration.

(iiy  Such architect’s and engineer’s certificates, waivers of lien, contractor’s
sworn statements, payment and performeiice. bonds (if applicable), title
insurance endorsements, plats of survey, spinions of counsel and such
other evidences of cost, payment and performiznce as the Agent may
reasonably require and approve.

(d)  If the Borrower shall fail to commence Restoration within sixty (fu)days afier the
settlement of the claim involving loss or damage to the Mortgaged Fionerty, and
diligently proceed to complete Restoration in accordance with the” Pestoration
Plans and Applicable Laws (as defined in the Loan Agreement), or if 2py other
Event of Default shall occur hereunder at any time (whether before or aiter the
commencement of such Restoration), which Event of Default is not subject to a
Waiver of Default (as defined in the Loan Agreement), all or any portion of the
Debt may be declared to be immediately due and payable and such Net Proceeds,
or any portion thereof, then held, or subsequently received, by the Agent or other
depositary hereunder may be applied, at the option and in the sole discretion of
the Agent, to the payment or prepayment of the Debt in whole or in part, or to the
payment and performance of such obligations of the Borrower as may then be in
default hereunder.
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()  Any surplus which may remain out of such Net Proceeds after payment of all
costs, fees and expenses of such Restoration shall be applied to prepayment of the
Debt, without the payment of a prepayment fee or prepayment premium,

10.  The Agent’s Performance of the Borrower’s Obligations.

(@)  Upon the occurrence of an Event of Default hereunder that has not previously
been waived in writing by Agent, the Agent may, but without any obligation to do
so, upon simultaneous notice to the Borrower, make any payment or perform any
act which the Borrower is required to make or perform hereunder or under any
other Loan Document (whether or not the Borrower is personally liable therefor)
in‘any form and lawful manner deemed expedient to the Agent, including without
liniit<tion, the right to enter into possession of the Mortgaged Property, or any
porticn thereof, and to take any action (including without limitation the release of
any information regarding the Mortgaged Property, the Borrower and the
obligations ‘secrred hereby) which the Agent deems necessary or desirable in
connection therewvith, all at the sole cost and expense of the Borrower. The
Agent, in additioi ‘o any rights or powers granted or conferred hereunder but
without any obligation to 'do so, may complete construction of, rent, operate, and
manage the Mortgaged Property, or any part thereof, including payment of
management fees and oth¢r orerating costs and expenses, of every kind and
nature in connection therewith, so that the Mortgaged Property shall be
operational and usable for their intended purposes. All monies paid, and all
reasonable expenses paid or incurred in_connection therewith, including but not
limited to reasonable costs of surveys, ¢vidence of title, court costs and attorneys’
fees and expenses and other monies advariced by the Agent to protect the
Mortgaged Property and the lien hereof, to corapiete construction of, rent, operate
and manage the Mortgaged Property or to pay any . such operating costs and
expenses thereof or to keep the Mortgaged Property operational and usable for
their intended purposes shall be so much additionai Delt, and shall become
immediately due and payable on demand, and with interes! thereon at the Default
Rate.

(b)  The Agent, in making any payment, may do so according to any v«itten bill,
notice, statement or estimate, without inquiry into the amount, wvaiidity or
enforceability thereof.

(¢)  Nothing contained herein shall be construed to require the Agent to advance or
expend monies for any purpose mentioned herein, or for any other purposes.

11. Security Agreement.

(a)  Grant of Security Interest. Borrower hereby grants to Agent a security interest in
the Personal Property to secure the Debt. This Mortgage constitutes a security
agreement with respect to all Personal Property in which Agent is granted a
security interest hereunder, and Agent shall have all of the rights and remedies of
a secured party under the Uniform Commercial Code of Illinois, as the same may
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be amended from time to time (the “Code”) as well as all other rights and
remedies avatlable at law or in equity.

(b)  Perfection. Borrower hereby consents to any instrument that may be requested by
Agent to publish notice or protect, perfect, preserve, continue, extend, or maintain
the security interest and lien, and the priority thereof, of this Mortgage or the
interest of Agent in the Mortgaged Property, including, without limitation, deeds
of trust, security agreements, financing statements, continuation statements, and
instruments of similar character, and Borrower shall pay or cause to be paid (i) all
filing and recording taxes and fees incident to each such filing or recording,
(1)) all expenses, including without limitation, actual attorneys’ fees and costs (of
baih in house and outside counsel), incurred by Agent in connection with the
prenacation and acknowledgement of all such instruments, and (iii) all federal,
stat¢, -county and municipal stamp taxes and other taxes, duties, imposts,
assessmeints, and charges arising out of or in connection with the delivery of such
instruments. /dorrower hereby consents to, and hereby ratifies, the filing of any
financing statemeiiis relating to the Loan made prior to the date hereof. Borrower
hereby irrevocabiy constitutes and appoints Agent as the attorney-in-fact of
Borrower, to file witn the appropriate filing office any such instruments. In
addition, Borrower heretiy authorizes Agent to cause any financing statement or
fixture filing to be filed or 1=curded without the necessity of obtaining the consent
of Borrower.

(¢)  Place of Business. Borrower maint:uns its chief executive office as set forth as
the address of Borrower in Section 31 oelow, and Borrower will notify Agent in
writing of any change in its place of business “within five (5) days of such change.

(d)  Fixture Filing. This Mortgage is intended to be « firancing statement within the
purview of Section 9-502(b} of the Code and will beiecorded as a "fixture filing"
in accordance with the Code.

(¢)  Representations and Warranties. The Borrower represents and warrants that:
(i) the Borrower is the record owner of the Mortgaged Troperty; (ii) the
Borrower’s chief executive office is located in the State of Iliimois; (iii) the
Borrower’s state of formation is the State of Delaware; (iv) the Borrorwsi’s exact
legal name is as set forth on Page 1 of this Mortgage; (v)the Buriawer’s
organizational identification number is 4488273, (vi) Borrower is the owner of the
Personal Property subject to no liens, charges or encumbrances other than the lien
hereof, (vii) the Personal Property will not be removed from the Mortgaged
Property without the consent of the Agent (which consent shall not be
unreasonably withheld, conditioned or delayed) excepting sales of Obsolete
Collateral in accordance with Section 12(a) below, and (viii)no financing
statement covering any of the Personal Property or any proceeds thereof is on file
in any public office except pursuant hereto.

12.  Restrictions on Transfer. For the purpose of protecting the Agent’s security, and
keeping the Mortgaged Property free from subordinate financing liens, the Borrower agrees that
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it, the members of Borrower, and the members, partners or stockholders of any entity controlling,
directly or indirectly, Borrower, will not:

(@)  sell, assign, transfer, hypothecate, grant a security interest in or convey title to
(i) the Mortgaged Property or any part thereof, excepting only sales or other
dispositions of Personal Property no longer useful in connection with the
operation of the rest of the Mortgaged Property (the “Obsolete Collateral”),
provided prior to the sale or other disposition thereof, such Obsolete Collateral, or
(ii) any membership interest in Borrower, or (iii) any membership interest,
partnership interest or stock in any entity controlling, directly or indirectly,
Borrower;

(b)  oblainany financing, all or a part of which, will be secured by (i) the Mortgaged
Propertv—or (ii) any membership interest in Borrower, or (iii) any membership
interest, -purinership interest or stock in any entity controlling, directly or
indirectly, Bcrrower; or

(c)  convert the Borrower from one type of legal entity into another type of legal
entity,

without, in each instance, the Agent’s prior written consent.

Notwithstanding the foregoing, Agent’s conseat shall not be required for the transfer of
membership interests in Borrower to a permitted 4rensferee (general or limited partnerships,
limited liability companies, corporations or to one or rmore Herb Family Members, as hereinafter
defined), and such transfer shall not increase the luterest Rate (as defined in the Loan
Agreement) or require the payment of a fee, subject to the following terms and conditions:

(a)  The Loan shall not be in default at the time of the transfer or immediately
thereafter;

(b)  After such transfer, one or more Herb Family Members must 1€tain not less than a
51% ownership interest in the Borrower and Marvin J. Herb; or such other
individual as Agent shall approve in its reasonable discretion, shat<control the
management and operation of Borrower and the Mortgaged Property;

(¢)  Any transfer must be to an entity “controlled” (as defined herein) by one er' more
Herb Family Members;

(d)  Borrower shall provide Agent with notice not less than thirty (30) days prior to
such transfer. Such notice shall include the name and address of the transferee
and the interest to be transferred and copies of all relevant organizational
documents. Such notice shall also contain a certification to Agent that all required
ownership and control described above shall continue to exist after the transfer;
and
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(e)  No such transfer will have any adverse effect either on the bankruptcy-remote
status of Borrower or on the status of Borrower as a continuing legal entity liable
for the payment of the Loan.

For purposes of this Section 12, the term “Herb Family Member” shall mean the spouse
of Marvin J. Herb, his children and grandchildren and spouses of his children and grandchildren
(provided such person is at least 21 years of age), and any trusts established for estate planning
purposes for the benefit of Marvin J. Herb or any of the foregoing specified family members
{provided the trustee of such trust is at least 21 years of age).

An entity. shall be deemed controlled by a Herb Family Member if it meets one of the
following tests;

(@)  Inth< cuse of a general or limited partnership, one or more Herb Family Members
or an entiiv-owned or controlled by one or more Herb Family Members or a trust
for the beneitt of one or more Herb Family Members is the general partner of the
partnership, and .one or more Herb Family Member or an entity owned or
controlled by onc-or'more Herb Family Members or trust for the benefit of one or
more of the Herb Farnily Members owns not less than a 51% interest in such
partnership; or

(b)  In the case of a limited liatli'y company, a Herb Family Member or an entity
owned or controlled by one or riore Herb Family Members or a trust for the
benefit of one or more Herb Fanii'y Members is the manager of the limited
liability company, and on¢ or more Hero Family Members or an entity owned or
controlled by one or more Herb Family Nienibers or a trust for the benefit of one
or more Herb Family Members owns not less than a 51% interest in such limited
liability company; or

(¢)  In the case of a corporation, a Herb Family Member ‘wiust be the chief operating
officer of the corporation and one or more Herb Family Members or an entity
owned or controlled by one or more Herb Family Member or a trust for the
benefit of one or more Herb Family Members must own and coniroi not less than
51% of the voting stock of such corporation and is entitled to elecia/ipajority the
corporation’s board of directors.

Any violation of this Section 12 shall be deemed a “Prohibited Transfer.”

13.  Events of Default. Any one or more of the following events shall constitute an
“Event of Default” under this Mortgage:

(a)  If the Borrower shall fail (i} to make any payment of principal or interest under
the Note within five (5) days following the date when due, or (ii) to make any
other payment under the Loan Documents within five (5) days of the date when
due or, if no date is stated, five (5) days after demand (or such shorter period as
may be expressly provided for herein or therein); or
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If the Borrower shall fail to maintain the insurance coverages in effect as required
in Section 6 hereof’ or

If a Prohibited Transfer shall occur; or

If any representation or warranty made by Borrower or any member thereof or
any guarantor of the Note pursuant to or in connection with this Mortgage shall
prove to be untrue or incorrect in any material respect; or

Borrower fails to perform or cause to be performed any other obligation or
observe any other condition, covenant, term, agreement or provision required to
be-performed or observed by Borrower contained in this Mortgage and not
spéeilically referred to elsewhere in this Section 13; provided, however, that if
such failure by its nature can be cured, then so long as the continued operation
and safety «f the Mortgaged Property, and the priority, validity and enforceability
of the lienscrzated by this Mortgage or any of the other Loan Documents and the
value of the Mortgaged Property are not impaired, threatened or jeopardized, then
Borrower shall havs a period (“Cure Period”) of thirty (30) days after Borrower
obtains actual knowleige of such failure or receives written notice of such failure
to cure the same and an Zvint of Default shall not be deemed to exist during the
Cure Period (provided, hovvey e, such period shall be limited to ten (10) days if
such failure can be cured by the payment of money), provided further that if
Borrower commences to cure sucl: failure during the Cure Period and is diligently
and in good faith attempting to effect svch cure, the Cure Period shall be extended
for sixty (60) additional days, but in no‘event shall the Cure Period be longer than
ninety (90) days in the aggregate; or

Borrower or any guarantor of the Loan, or any successors or permitted assigns of
any of them, shall:

(iy file a voluntary petition in bankruptcy or an arrangement or reorganization
under any federal or state bankruptcy, insolvency ot Jdebtor relief law or
statute (hereinafter referred to as a “Bankruptcy Proceedirg’™)

(i)  file any answer in any Bankruptcy Proceeding or any other action or
proceeding admitting insolvency or inability to pay its debts;

(i)  fail to oppose, or fail to obtain a vacation or stay of, any involuntary
Bankruptcy Proceeding within sixty (60) days after the filing thereof,

(iv)  solicit or cause to be solicited petitioning creditors for any involuntary
Bankruptcy Proceeding against Borrower or any guarantor of the Loan;

(v)  be granted a decree or order for relief, or be adjudicated a bankrupt or
declared insolvent in any Bankruptcy Proceeding, whether voluntary or
involuntary;
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(vi)  have a trustee or receiver appointed for or have any court take jurisdiction
of its property, or the major part thereof, or all of any portion of the
Mortgaged Property, in any voluntary or involuntary proceeding for the
purpose of reorganization, arrangement, dissolution or liquidation, and,
with respect to an involuntary proceeding only, such trustee or receiver is
not discharged or such jurisdiction is not relinquished, vacated or stayed
on appeal or otherwise, within sixty (60) days after the commencement
thereof;

(vii) make an assignment for the benefit of creditors;

(viii} consent to any appointment of a receiver or trustee or liquidator of all of
its property, or the major part thereof, or all or any portion of the
vortgaged Property; or

(ix)  have e2a attachment or execution levied with respect to, or other judicial
seizure be-effected for, all or substantially all of its assets or all or any
portion olipe Mortgaged Property, or the placing of any attachment, levy
of execution, charging order, or other judicial seizure on the interest of
Borrower’s parent i1, Borrower; or

(g)  The dissolution, termination o1 merger of the Borrower or any guarantor of the
Loan; or

(h)  If any Event of Default occurs under auy other Loan Document, and such Event
of Default is not waived in writing by Agent

14. Remedies. Upon the occurrence of an Event i Default (regardless of the
pendency of any proceeding which has or might have the effect-of preventing Borrower from
complying with the terms of this instrument) which has not been vzaivaed in writing by Agent,
and in addition to such other rights as may be available under any other lican-Document or under
applicable law, but subject at all times to any mandatory legal requirements:

(a)  Acceleration. Agent may declare the outstanding principal balance of the Note
and all unpaid indebtedness of Borrower hereby secured, including interest then
accrued thereon, to be forthwith due and payable, whereupon the sams. shall
become and be forthwith due and payable, without other notice or demand-of any
kind.

(by  Uniform Commercial Code. Agent shall, with respect to the Personal Property,
have all the rights, options and remedies of a secured party under the Code,
including without limitation, the right to the possession of any such property or
any part thereof, and the right to enter with legal process any premises where any
such property may be found. Any requirement of said Code for reasonable
notification shall be met by mailing written notice to Borrower at its address set
forth in Section 31 hereof at least ten (10) days prior to the sale or other event for
which such notice is required. Any such sale may be held as part of and in
conjunction with any foreclosure sale of the other properties and rights
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constituting the Mortgaged Property in order that the Mortgaged Property,
including the Personal Property, may be sold as a single parcel if the Agent elects.
The Borrower hereby agrees that if the Agent demands or attempts to take
possession of the Personal Property or any portion thereof in exercise of its rights
and remedies hereunder, the Borrower will promptly turn over and deliver
possession thereof to the Agent, and the Borrower authorizes, to the extent the
Borrower may now or hereafter lawfully grant such authority, the Agent, its
employees and agents, and potential bidders or purchasers to enter upon the
Mortgaged Property or any other office, building or property where the Personal
Property or any portion thereof may at the time be located (or believed to be
located) and the Agent may (i) remove the same therefrom or render the same
inorerable (with or without removal from such location); (ii) repair, operate, use
or metoge the Personal Property or any portion thereof; (iii) maintain, repair or
store iz Personal Property or any portion thereof; (iv) view, inspect and prepare
the Personal Troperty or any portion thereof for sale, lease or disposition; (v) sell,
lease, dispos-uf or consume the same or bid thereon; or (vi) incorporate the
Personal Property nr.any portion thereof into the Land or the Improvements or
Fixtures and sell, convev or transfer the same. The expenses of retaking, selling
and otherwise disposiag of the Personal Property, including reasonable attorneys’
fees and legal expenses iacurred in connection therewith, shall constitute so much
additional Debt and shall bg ravable upon demand with interest at the Default
Rate.

(c)  Foreclosure. Agent may proceed o protect and enforce the rights of Agent
hereunder (i) by any action at law, suit 1'eguity or other appropriate proceedings,
whether for the specific performance of any agreement contained herein, or for an
injunction against the violation of any of the t<rms hereof, or in aid of the exercise
of any power granted hereby or by law, or (ii) by the {oreclosure of this Mortgage.
In any suit to foreclose the lien hereof, there shall be allowed and included as
additional Debt in the decree of sale, all expenditures ard <xpenses authorized by
the Illinois Mortgage Foreclosure Law, 735 ILCS 5/15-11C1 et seq., as from time
to time amended (the “Act”) and all other expenditures and ¢xpenzas which may
be paid or incurred by or on behalf of Agent for reasonable attcrney’s fees,
appraiser’s fees, outlays for documentary and expert evidence, steacgrapher’s
charges, publication costs, and costs (which may be reasonably estimated as to
items to be expended after entry of the decree) of procuring all such absiracts of
title, title searches and examinations, title insurance policies, and similar data and
assurance with respect to title as Agent may deem reasonably necessary either to
prosecute such suit or to evidence to bidders at sales which may be had pursuant
to such decree the true conditions of the title to or the value of the Mortgaged
Property.  All expenditures and expenses of the nature mentioned in this
paragraph, and such other expenses and fees as may be incurred in the protection
of the Mortgaged Property and rents and income therefrom and the maintenance
of the lien of this Mortgage, including the reasonable fees of any attorney
employed by Agent in any litigation or proceedings affecting this Mortgage, the
Note or the Mortgaged Property, including bankruptcy proceedings, or in
preparation of the commencement or defense of any proceedings or threatened
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suit or proceeding, or otherwise in dealing specifically therewith, shall be so much
additional Debt and shall be immediately due and payable by Borrower, with
interest thereon at the Default Rate until paid.

Appointment of Receiver. Agent shall, as a matter of right, without notice and
without giving bond to Borrower or anyone claiming by, under or through it, and
without regard to the solvency or insolvency of Borrower or the then value of the
Mortgaged Property, be entitled to have a receiver appointed pursuant to the Act
of all or any part of the Mortgaged Property and the rents, issues and profits
thereof, with such power as the court making such appointment shall confer, and
Borrower hereby consents to the appointment of such receiver and shall not
oppnse any such appointment. Any such receiver may, to the extent permitted
unde; -applicable law, without notice, enter upon and take possession of the
Moitgaged Property or any part thereof by summary proceedings, ejectment or
otherwise./and may remove Borrower or other persons and any and all property
therefrom, and-may hold, operate and manage the same and receive all earnings,
income, rents, issves and proceeds accruing with respect thereto or any part
thereof, whether during_the pendency of any foreclosure or until any right of
redemption shall expiie o1 otherwise.

Taking Possession, Collecting Rents, Etc. Upon demand by Agent, Borrower
shall surrender to Agent and Agent may enter and take possession of the
Mortgaged Property or any part tlereof personally, by its agent or attorneys or be
placed in possession pursuant to court order as mortgagee in possession or
receiver as provided in the Act, and Agent, in its discretion, personally, by its
agents or attorneys or pursuant to court gragr as mortgagee in possession or
receiver as provided in the Act may enter uperand take and maintain possession
of all or any part of the Mortgaged Property, togcther with all documents, books,
records, papers, and accounts of Borrower relating ibereto, and may exclude
Borrower and any agents and servants thereof wholiy trérefrom and may, on
behalf of Borrower, or in its own name as Agent and urder-the powers herein
granted:

(1) hold, operate, manage and control all or any part of the ivortgaged
Property and conduct the business, if any, thereof, either perscraliy or by
its agents, with full power to use such measures, legal or equitab’e; as in
its discretion may be deemed proper or necessary to enforce the payment
or security of the rents, issues, deposits, profits, and avails of the
Mortgaged Property, including without limitation actions for recovery of
rent, actions in forcible detainer, and actions in distress for rent, all
without notice to Borrower;

(i)  cancel or terminate any lease or sublease of all or any part of the
Mortgaged Property for any cause or on any ground that would entitle
Borrower to cancel the same;
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(1)  elect to disaffirm any lease or sublease of all or any part of the Mortgaged
Property made subsequent to this Mortgage without Agent’s prior written
consent;

(iv)  extend or modify any then existing leases and make new leases of all or
any part of the Mortgaged Property, which extensions, modifications, and
new leases may provide for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the Maturity Date of the Loan
and the issuance of a deed or deeds to a purchaser or purchasers at a
foreclosure sale, it being understood and agreed that any such leases, and
the options or other such provisions to be contained therein, shall be
binding upon Borrower, all persons whose interests in the Mortgaged
Property are subject to the lien hereof, and the purchaser or purchasers at
zity foreclosure sale, notwithstanding any redemption from sale, discharge
oi «ne Debt, satisfaction of any foreclosure decree, or issuance of any
certifizate of sale or deed to any such purchaser;

(v)  make all necessary or proper repairs, renewals, replacements, alterations,
additions, befternients, and improvements in connection with the
Mortgaged Property as may seem judicious to Agent, to insure and
reinsure the Mortgagy! Property and all risks incidental to Agent’s
possession, operation and management thereof, and to receive all rents,
issues, deposits, profits, and avails therefrom;

(vi)  apply the net income, after allowirg a reasonable fee for the collection
thereof and for the management of the Mortgaged Property, to the
payment of taxes, premiums and ‘ciiter charges applicable to the
Mortgaged Property, or in reduction of the Debt in such order and manner
as Agent shall select, in its sole discretion; an4

(vit} receive and collect the rents, issues, profits and revenues of the Mortgaged
Property personally or through a receiver so long as.an Event of Default
shall exist and during the pendency of any foreclosure (proseedings and
during any redemption period, and the Borrower agrees to-coiisent to a
receiver if it is believed necessary or desirable by the Agent tc eiiiorce its
rights under this subsection. The collection of rents, issues, prutits or
revenues of the Mortgaged Property by the Agent shall in no way waive
the right of the Agent to foreclose this Mortgage in the event of any said
Event of Default.

Nothing herein contained shall be construed as constituting Agent a mortgagee in possession in
the absence of the actual taking of possession of the Mortgaged Property. The right to enter and
take possession of the Mortgaged Property and use any personal property therein, to manage,
operate, conserve and improve the same, and to collect the rents, issues and profits thereof, shall
be in addition to all other rights or remedies of Agent hereunder or afforded by law, and may be
exercised concurrently therewith or independently thereof or under the other Loan Documents.
The expenses (including any receiver’s fees, reasonable counsel fees, costs and agent’s
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compensation) incurred pursuant to the powers herein contained shall be secured hereby which
expenses Borrower promises to pay upon demand together with interest thereon at the Default
Rate. Agent shall not be liable to account to Borrower for any action taken pursuant hereto other
than to account for any rents actually received by Agent. Without taking possession of the
Mortgaged Property, Agent may, in the event the Mortgaged Property become vacant or are
abandoned, take such steps as it deems appropriate to protect and secure the Mortgaged Property
(including hiring watchmen therefor) and all costs incurred in so doing shall constitute so much
additional Debt payable upon demand with interest thereon at the Default Rate.

(f)  Indemnity. The Borrower hereby agrees to indemnify, defend, protect and hold
nermless the Agent and its employees, officers and agents from and against any
and all liabilities, claims and obligations which may be incurred, asserted or
impesed upon them or any of them as a result of or in connection with any use,
operaiion, or lease of any of the Mortgaged Property, or any part thereof, or as a
result o1 the Agent seeking to obtain performance of any of the obligations due
with respect 'o-the Mortgaged Property; provided, however, that the foregoing
indemnity shall noi extend to such liabilities, claims or obligations as result from
the gross negligerce or intentional misconduct of the Agent, its employees,
officers or agents.

15, Compliance with Illinois Mort2zaze Foreclosure Law,

(a)  In the event that any provision i1 this Mortgage shall be inconsistent with any
provision of the Act, the provisions of the Act shall take precedence over the
inconsistent provisions of this Mortgage. but shall not invalidate or render
unenforceable any other provision of this Mcrtgage that can be construed in a
manner consistent with the Act.

(b)  If any provision of this Mortgage shall grant to Agentany rights or remedies upon
the occurrence of an Event of Default which are more-liniited than the rights that
would otherwise be vested in Agent under the Act ir the absence of said
provision, Agent shall be vested with the rights granted in the Act to the full
extent permitted by law.

(c)  Without limiting the generality of the foregoing, all expenses incuried kv Agent
to the extent reimbursable under Sections 5/15-1510 and 5/15-1512 of tle Act,
whether incurred before or after any decree or judgment of foreclosure, and
whether enumerated in Sections 14(c} or 17 of this Mortgage, shall be added to
the Debt and shall be immediately due and payable by Borrower, with interest
thereon at the Default Rate until paid or shall be included in the judgment of
foreclosure.

16. Waiver of Right to Redeem - Waiver of Appraisement, Valuation, Etc. Borrower
shall not and will not apply for or avail itself of any appraisement, valuation, stay, extension or

exemption laws, or any so-called “Moratorium Laws,” now existing or hereafter enacted in order
to prevent or hinder the enforcement or foreclosure of this Mortgage, but hereby waives the
benetit of such Moratorium Laws, Borrower for itself and all who may claim through or under it
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waives any and all right to have the property and estates comprising the Mortgaged Property
marshalled upon any foreclosure of the lien hereof and agrees that any court having jurisdiction
to foreclose such lien may order the Mortgaged Property sold as an entirety. In the event of any
sale made under or by virtue of this instrument, the whole of the Mortgaged Property may be
sold in one parcel as an entirety or in separate lots or parcels at the same or different times, all as
the Agent may determine in its sole discretion. Agent shall have the right to become the
purchaser at any sale made under or by virtue of this instrument and Agent so purchasing at any
such sale shall have the right to be credited upon the amount of the bid made therefor by Agent
with the amount payable to Agent out of the net proceeds of such sale. In the event of any such
sale, the outstanding principal amount of the Loan and the other Debt, if not previously due, shall
be and becor.ie immediately due and payable without demand or notice of any kind. Borrower
acknowledges thaf-the Mortgaged Property does not constitute agricultural real estate, as defined
in Section 5/15-1251¢f the Act, or residential real estate, as defined in Section 5/15-1219 of the
Act. To the fullest ¢xient permitted by law, Borrower, on behalf of Borrower, and each and
every person acquiring -any interest in, or title to the Mortgaged Property described herein
subsequent to the date of this viortgage, and on behalf of all other persons to the extent permitted
by applicable law, hereby voluritatily and knowingly waives (i) any and all rights of redemption
pursuant to Section 5/15-1601(b) of the-Act, and (ii) any and all rights of reinstatement.

17.  Costs and Expenses of Forzclosure. In any suit to foreclose the lien hereof there
shall be allowed and included as additional-irndebtedness in the decree for sale all expenditures
and expenses which may be paid or incurred by-or on behalf of Agent for appraiser’s fees,
outlays for documentary and expert evidence, stenographic charges, publication costs and costs
(which may be estimated as to items to be expended afier the entry of the decree) of procuring all
such abstracts of title, title searches and examination,guarantee policies, and similar data and
assurances with respect to title as Agent may deem to be r¢esonably necessary either to prosecute
any foreclosure action or to evidence to the bidder at any sal< pursuant thereto the true condition
of the title to or the value of the Mortgaged Property, and reasonoble zitorneys’ fees, all of which
expenditures shall become so much additional Debt which Borrower agrees to pay and all of
such expenditures shall be immediately due and payable with interest'thireon from the date of
expenditure until paid at the Default Rate.

18. Protective Advances.

(a)  Advances, disbursements and expenditures made by Agent for th¢ following
purposes, whether before and during a foreclosure, and at any time prior te sale,
and, where applicable, after sale, and during the pendency of any related
proceedings, for the following purposes, shall, in addition to those otherwise
authorized by this Mortgage, constitute “Protective Advances™:

(i) all advances by Agent in accordance with the terms of this Mortgage to:
(A) preserve or maintain, repair, restore or rebuild the improvements upon
the Mortgaged Property; (B) preserve the lien of this Mortgage or the
priority thereof; or (C) enforce this Mortgage, as referred to in Subsection
{b)(5) of Section 5/15-1302 of the Act;
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payments by Agent of: (A) when due, installments of principal, interest or
other obligations in accordance with the terms of any prior lien or
encumbrance; (B) when due, installments of real estate taxes and
assessments, general and special and all other taxes and assessments of
any kind or nature whatsoever which are assessed or imposed upon the
mortgaged real estate or any part thereof, (C) other obligations authorized
by this Mortgage; or (D) with court approval, any other amounts in
connection with other liens, encumbrances or interests reasonably
necessary to preserve the status of title to the Mortgaged Property, as
referred to in Section 5/15-1505 of the Act;

advances by Agent in settlement or compromise of any claims asserted by
claimants under any prior liens;

rcasanable attorneys’ fees and other costs incurred: (A) in connection
with the foreclosure of this Mortgage as referred to in Section 5/15-
1504(d)(2;and 5/15-1510 of the Act; (B) in connection with any action,
suit or proceeding brought by or against the Agent for the enforcement of
this Mortgage or asising from the interest of the Agent hereunder or under
any of the other l'oan Documents; or (C)in the preparation for the
commencement or defense of any such foreclosure or other action;

Agent’s fees and costs, (inc.uding reasonable attorneys’ fees, arising
between the entry of judgmen: of foreclosure and the confirmation hearing
as referred to in Subsection (b)( 1) of Section 5/15-1508 of the Act;

advances of any amount required to make up a deficiency in deposits for
installments of taxes and assessments and insirance premiums as may be
authorized by this Mortgage;

expenses deductible from proceeds of sale as referica to in Subsections (a)
and (b) of Section 5/15-1512 of the Act; and

expenses incurred and expenditures made by Agent for any-or< er more of
the following: (A} premiums for casualty and liability insurarce paid by
Agent whether or not Agent or a receiver is in possession, if reazonably
required, in reasonable amounts, and all renewals thereof, without regard
to the limitation to maintaining of existing insurance in effect at the time
any receiver or mortgagee takes possession of the mortgaged real estate
imposed by Subsection (c)(1) of Section 5/15-1704 of the Act; (B) repair
or restoration of damage or destruction in excess of available Insurance
Proceeds or condemnation awards; (C) payments required or deemed by
Agent to be for the benefit of the Mortgaged Property under any grant or
declaration of easement, easement agreement, agreement with any
adjoining land owners or instruments creating covenants or restrictions for
the benefit of or affecting the Mortgaged Property; (D) shared or common
expense assessments payable to any association or corporation in which
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the owner of the mortgaged real estate is a member in any way affecting
the Mortgaged Property; (E) pursuant to any lease or other agreement for
occupancy of the mortgaged real estate.

All Protective Advances shall be so much additional Debt, and shall become
immediately due and payable without notice and with interest thereon from the
date of the advance until paid at the Default Rate.

This Mortgage shall be a lien for all Protective Advances as to subsequent
purchasers and judgment creditors from the time this Mortgage is recorded
pursuant to Subsection (b)(5) of Section 5/15-1302 of the Act.

Ali Protective Advances shall, except to the extent, if any, that any of the same is
cleaziy.contrary to or inconsistent with the provisions of the Act, apply to and be
includedanihe:

(1) determination of the amount of Debt at any time;

(i)  indebtedness found due and owing to the Agent in the judgment of
foreclosure and ~any subsequent supplemental judgments, orders,
adjudications or firdings by the court of any additional indebtedness
becoming due after suviv entry of judgment, it being agreed that in any
foreclosure judgment, the comt may reserve jurisdiction for such purpose;

(ii1)  determination of amounts deguctible from sale proceeds pursuant to
Section 5/15-1512 of the Act;

(iv)  application of income in the hands of any receiver or mortgagee in
possession; and

(v)  computation of any deficiency judgment pursudant 'to Subsections (b)(2)
and (e) of Section 5/15-1508 and Section 5/15-1511 of the Act.

Application of Proceeds. The proceeds of any foreclosure sale of the Mortgaged

Property or of any sale of property pursuant to Section 14(c) hereof shall be distiibuted in the
following order of priority: First, on account of all costs and expenses incident to the foreclosure
or other proceedings including all such items as are mentioned in Sections 14(c) and Section 17
hereof’, second, to all items, other than principal and interest evidenced by the Note, which under
the terms hereof constitute Debt with interest thereon as herein provided; third, to all unpaid
interest on the Note; fourth, to all unpaid principal on the Note; fifth, to whomsoever shall be
lawfully entitled to the same.

20.  Rights Cumulative.

(a)  Each right, power and remedy herein conferred upon the Agent is cumulative and
in addition to every other right, power or remedy, express or implied, now or
hereafter provided by law or in equity, and each and every right, power, and
remedy herein set forth or otherwise so existing may be exercised from time to
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time concurrently or independently and as often and in such order as may be
deemed expedient by the Agent.

(b) By accepting payment of any sums secured by this Mortgage after the due date
thereof, by accepting performance of any of the Borrower’s obligations hereunder
after such performance is due, or by making any payment or performing any act
on behalf of the Borrower which the Borrower was obligated but failed to perform
or pay, the Agent shall not waive, nor be deemed to have waived, its rights to
require payment when due of all sums secured hereby and the due, punctual and
complete performance of the Borrower’s obligations under this Mortgage, the
Note, and all other Loan Documents. No waiver or modification of any of the
terms of this Mortgage shall be binding on the Agent unless set forth in writing
signed by the Agent and any such waiver by the Agent of any Event of Default by
the Boiravzer under this Mortgage shall not constitute a waiver of any other Event
of Defauit‘urder the same or any other provision hereof. 1f the Agent holds any
additional security for any of the obligations secured hereby, it may pursue its
rights or remedies with respect to such security at its option either before,
contemporaneously with, or after a sale of the Mortgaged Property or any portion
thereof.

(¢c)  No act or omission by the /szent shall release, discharge, modify, change or
otherwise affect the liability of Borrower under the Note, this Mortgage, or any of
the other Loan Documents, or «ny other obligation of the Borrower, or any
subsequent purchaser of the Mortgaged Property or any part thereof, or any
maker, co-signer, endorser, surety or gozrantor, or preclude the Agent from
exercising any right, power or privilege heiein granted or intended to be granted
in the event of any Event of Default then made or of any subsequent Event of
Default, or alter the security interest or lien of this Mortgage or any of the other
Loan Documents except as expressly provided in arinstrument or instruments
executed by the Agent. The exercise of one right, powe: or remedy shall not be a
waiver of the right to exercise at the same time or therzafter any other right,
power or remedy; and no delay or omission of the Agent in-he exercise of any
right, power or remedy accruing hereunder or under any of the ather Loan
Documents or arising otherwise shall impair any such right, power-ortemedy, or
be construed to be a waiver of any Event of Default or acquiescence therein,
Except as otherwise specifically required herein, notice of the exercise o1 any
right, remedy or power granted to the Agent by this Mortgage is not required to be
given.

21.  Successors and Assigns; Assignment.

(a)  This Mortgage and each and every provision hereof shall be binding upon the
Borrower and its successors and assigns (including, without limitation, each and
every record owner from time to time of the Mortgaged Property or any other
person having an interest therein), and shall inure to the benefit of the Agent and
its successors and assigns.
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All of the covenants of this Mortgage shall run with the Land and be binding on
any successor owners of the Land. In the event that the ownership of the
Mortgaged Property or any portion thereof becomes vested in a person or persons
other than the Borrower, the Agent may, without notice to the Borrower, deal with
such successor or successors in interest of the Borrower with reference to this
Mortgage and the Debt in the same manner as with the Borrower without in any
way releasing or discharging the Borrower from its obligations hereunder. The
Borrower will give immediate written notice to the Agent of any conveyance,
transfer or change of ownership of the Mortgaged Property, but nothing in this
Section shall vary or negate the provisions of Section 12 hereof.

The rights and obligations of Borrower under this Mortgage may not be assigned
and =py purported assignment by Borrower shall be null and void. Agent shall
have theright to sell, assign or transfer portions of its right, title and/or interest in
and to tlws Mortgage and the other Loan Documents (including the sale of
participatioa ioterests therein), without the consent or approval of Borrower, and
Borrower agrees v, cooperate in all respects with Agent in connection therewith,
including, without iimitation, the execution of all documents and instruments
reasonably requested by .\gent or such transferee provided that such documents
and instruments do not (naterially adversely affect any of Borrower’s duties or
obligations under this Mortgace and the other Loan Documents,

Execution of Separate Security Ajreements, Financing Statements, Etc.; Estoppel

Letter; Corrective Documents.

(a)

(b)

()

The Borrower will do, execute, acknowiedgs and deliver or cause to be done,
executed, acknowledged and delivered all suon-further acts, conveyances, notes,
mortgages, security agreements, financing statements'and assurances as the Agent
shall reasonably require for the better assuring, convcving, mortgaging, assigning
and confirming unto the Agent all property mongazcd hereby or property
intended so to be, whether now owned by the Borrower or hereafter acquired.
Without limitation of the foregoing, the Borrower will assign to the Agent, upon
request, as further security for the Debt, its interest in all agreemerts, contracts,
licenses and permits affecting the Mortgaged Property, such assigirients to be
made by instruments reasonably satisfactory to the Agent, but no such-assignment
shall be construed as a consent by the Agent to any agreement, contract, licerse or
permit or to impose upon the Agent any obligations with respect thereto,

From time to time, but not more than twice per calendar year, the Borrower will
furnish, within ten (10} days after request from the Agent, a written and duly
acknowledged statement of the amount due under the Note and this Mortgage and
whether any alleged offsets or defenses exist against the Debt.

The Borrower and the Agent shall, at the request of the other, promptly correct
any defect, error or omission which may be discovered in the contents of this
Mortgage or in the execution or acknowledgment hereof or in any other
instrument executed in connection herewith or in the execution or
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acknowledgment of such instrument and will execute and deliver any and all
additional instruments as may be requested by the Agent or the Borrower, as the
case may be, to correct such defect, error or omission.

23.  Subrogation. If any part of the Debt is used directly or indirectly to pay off,
discharge or satisfy, in whole or in part, any prior lien or encumbrance upon the Mortgaged
Property or any part thereof, then by advancing the monies to make such payment, the Agent
shall be subrogated to the rights of the holder thereof in and to such other lien or encumbrance
and any additional security held by such holder, and shall have the benefit of the priority of the
same.

24, Gzverning Law, The validity, enforcement and interpretation of this Mortgage
shall for all purposes be governed by and construed in accordance with the laws of the State of
Ilinois, without referepce to the conflicts of law principles of that State, and applicable United
States federal law, and-1s-intended to be performed in accordance with, and only to the extent
permitted by, such laws,

25. Business Loan.

(a) The Borrower declares; rcpresents, certifies and agrees that the proceeds of the
Note will be used solely foi business purposes and that the loan is exempt from
interest limitations pursuant i the provisions of 815 ILCS 205/4 and is an
exempted transaction under the Tuth in Lending Act, 15 U.S.C. Section 1601 et
seq.

(b)  All rights, remedies and powers provided oy this Mortgage may be exercised only
to the extent that the exercise thereof does nét violate any applicable provisions of
law, and all the provisions of this Mortgage arc intended to be subject to all
applicable mandatory provisions of law which may be controlling and to be
limited to the extent necessary so that they will not 1=tider this Mortgage invalid
or unenforceable under the provisions of any applicable lev .

26.  Escrow Deposits. Upon Agent’s request, and without limiting the effect of
Sections 4, 5, and 6 hereof, the Agent may require that the Borrower pay to the Agéri en the first
business day of each calendar month an amount equal to one-twelfth (1/12th) of whiat the Agent
estimates is necessary to pay, on an annualized basis, (1) all Taxes, and (2) all premiums ior the
insurance policies required under Section 6 hereof (“Premiums”) and to enable the Agent to pay
same at least thirty (30) days before the Taxes would become delinquent and the Premiums are
due, and, on demand, from time to time shall pay to the Agent additional sums necessary to pay
the Premiums and Taxes. No amounts so paid shall be deemed to be trust funds, but may be
commingled with the general funds of the Agent, and no interest shall be payable thereon. In the
event that the Borrower does not pay such sums for Premiums and Taxes, then the Agent may,
but shall not be obligated to, pay such Premiums and Taxes and any money so paid by the Agent
shall constitute additional Debt hereunder and shall be payable by Borrower to Agent on demand
with interest thereon from the date of disbursement by Agent at Default Rate until repaid to
Agent. If an Event of Default occurs and is not subject to a Waiver of Default, the Agent shall
have the right, at its election, to apply any amounts so held under this Section 26 against all or
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any part of the Debt, or in payment of the Premiums or Taxes for which the amounts were
deposited. The Borrower will furnish to the Agent bills for Taxes and Premiums not less than
thirty (30} days before Taxes become delinquent and such Premiums become due.

27.  Assignment of [eases and Other Agreements Affecting the Mortgaged Property.
In order to further secure payment of the Debt and the observance, performance and discharge of
the Borrower’s obligations under the Loan Documents, the Borrower hereby assigns to the Agent
all of the Borrower’s right, title, interest and estate in, to and under all of the Leases and in and to
all of the Rents and Profits (defined as all rents, income, issues and profits arising from any
Leases, or other agreements affecting the use, enjoyment or occupancy of the Mortgaged
Property now< oy hereafter made affecting the Mortgaged Property or any portion thereof), as
more particularly described in that certain Amended and Restated Assignment of Leases and
Rents dated as of even herewith from Borrower to and for the benefit of Agent. Unless and until
an Event of Defauti-orcurs that is not subject to a Waiver of Default (as defined in the Loan
Agreement), the Borrows: shall be entitled to collect the Rents and Profits (except as otherwise
provided in this Mortgager-as and when they become due and payable. Neither these
assignments nor Agent’s enforcement of the provisions of these assignments (including the
receipt of the Rents) will operate 1o subordinate the lien of this Mortgage to any of the rights of
any tenant of all or any part of the Mortgaged Property, or to subject Agent to any liability to any
such tenant for the performance of any Obligations of Borrower under any such Lease unless and
until Agent agrees to such subordination c: assumes such liability by an appropriate written
instrument.

28.  Inspection of Mortgaged Property and Fiecords. The Agent and its representatives
and agents shall have the right to inspect the Mortgage? Property and all books, records and
documents relating thereto at all reasonable times, afiei giving reasonable notice to the
Borrower, and access thereto, subject to the rights of tenants pursuant to Leases. The Agent shall
use reasonable efforts to avoid disturbing business operations or. the Mortgaged Property during
such inspections. The Borrower or the Agent thereof shall keep urd maintain full and correct
books and records showing in detail the income and expenses of the/viurtgaged Property and
permit the Agent or its agents to examine such books and records and ¢ll supporting vouchers
and data at any time and from time to time on request at its offices at the-address hereinafier
identified or at such other location as may be mutually agreed upon.

29.  Financial Statements. The Borrower represents and warrants that the tinancial
statements for the Borrower and, to Borrower’s knowledge, the Mortgaged Property, préviously
submitted to the Agent are true, complete and correct in all material respects, disclose all actual
and contingent liabilities of the Borrower or relating to the Mortgaged Property and do not
contain any untrue statement of a material fact or omit to state a fact material to such financial
statements. No material adverse change has occurred in the financial condition of the Borrower
or the Mortgaged Property from the dates of said financial statements until the date hereof. The
Borrower shall furnish to the Agent such financial information regarding the Borrower, and the
Mortgaged Property as the Agent may from time to time reasonably request, which shall include,
such financial statements, reports and related information as is required by Sections 8.8 and 8.9
of the Loan Agreement.
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30.  Environmental Matters, Concurrently herewith, Borrower and Guarantors shall
execute and deliver an Environmental Indemnity Agreement in form satisfactory to Agent (the
“Environmental Indemnity Agreement”). The performance of the covenants, undertakings and
obligations of the indemnitors under the Environmental Indemnity Agreement shall be secured
by this Mortgage.

31.  Notices. All notices or other written communications hereunder shall be deemed
to have been properly given (i) upon delivery, if delivered in person, (ii) one (1} business day
after having been deposited for overnight delivery with any reputable overnight courier service,
or (ii1) three (3) business days after having been deposited in any post office or mail depository
regularly mainained by the U.S. Postal Service and sent by registered or certified mail, postage
prepaid, return receipt requested, addressed to the addresses set forth below in this Section or as
such party may from fime to time designate by written notice to the other parties. Either party by
notice to the otherantbe manner provided herein may designate additional or different addresses
for subsequent notices or communications:

To Agent: The PrivateBank and Trust Company
120 South LaSalle Street
Chicago, Illinois 60603
Attn: Katie Janik, Managing Director

With copy to: Dykema Gossett PLLC
10/South Wacker Drive
Suite 2300
Chicago, IMinois 60606
Attn: Michact 3. Kurtzon, Esq.

To Borrower: ONB LLC
c¢/o Herbco LLC
6000 Garlands Lane
Barrington, lllinois 60010
Attn: Marvin J. Herb

With copy to: Rothschild, Barry & Myers LLP
55 West Monroe Street
Suite 3900
Chicago, Illinois 60603
Attn: Jonathan E. Rothschild, Esq.

32. Releases.

(a)  Upon payment in full of all sums due under the Note and this Mortgage and the
other of the Loan Documents, the Agent shall, upon the request of, and at the cost
of, the Borrower, execute a proper release of this Mortgage.

(b)  The Agent may, regardless of consideration, cause the release of any part of the
Mortgaged Property from the lien of this Mortgage without in any manner
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affecting or impairing the lien or priority of this Mortgage as to the remainder of
the Mortgaged Property not so released.

33.  Single Asset Bomrower. Borrower was organized solely for the purpose of
owning, developing, managing and disposing of the Mortgaged Property and does not own any
real property other than the Mortgaged Property and does not operate any business other than the
development, construction, ownership, management and operation of the Mortgaged Property.
Borrower shall not during the term of the Loan, including any extensions, modifications,
renewals or refinancings thereof, acquire any real property or assets other than the Mortgaged
Property, operate any business other than the acquisition, development, management and
disposition of the Mortgaged Property, or incur any liability or obligation other than those
incurred in the ewnership and operation of the Mortgaged Property. Borrower will not
commingle any ¢( i's funds or assets with those of any other entity and has held, and will hold,
all of its assets and ceaduct all of its business in its own name. Borrower has paid and will pay
all of its liabilities our-of“its own funds and assets. Borrower has allocated and will allocate
fairly and reasonably any cverhead for shared office space and will use separate stationery,
invoices and checks in connection with the conduct of its business, Borrower has not entered
into and will not enter into, or be 2 party to, any transaction with any of its equity interest holders
or its aftiliates, except in the ordinary course of its business and on terms which are intrinsically
fair and no less favorable to it than wouid be obtained in a comparable arm’s-length transaction
with an unrelated third party. Borrower viil' not engage in, seek, or consent to any dissolution,
winding up or liquidation, without the exprzss consent of Agent. Borrower’s certificate of
formation and operating agreement limit iti purpose to the acquisition, development,
management, operation and disposition of the Mortgazed Property, and such purposes shall not
be amended without the prior written consent of Age:t; which consent may be withheld by
Agent in its sole and absolute discretion.

34, Indemnification by the Borrower. The Borrower shall protect and indemnify the
Agent from and against all habilities, obligations, claims, damages, cenalties, causes of action,
costs and expenses {including, without limitation, reasonable attorneys’1¢ss and disbursements),
imposed upon or incurred by or asserted against the Agent or ite members, partners,
stockholders, directors, officers, agents or employees of the Agent by reasoa of (a) ownership of
the Mortgaged Property or any interest therein, or receipt of any Rents or other sum therefrom,
(b) any accident to, injury to or death of persons or loss of or damage to Mortgugsd Property
occurring on or about the Mortgaged Property or the adjoining sidewalks, curbs, vaul:s or vault
space, if any, streets or ways, (c) any failure on the part of the Borrower or any guarantcr of the
Note to perform or comply with any of the terms, covenants, conditions and agreements set forth
in this Mortgage, the Note, any of the other Loan Documents, or any agreement, reimbursement
agreement, guaranty, or any other agreements executed by the Borrower, or any guarantor of the
Note, or any other persons directly or indirectly liable for the payment of the Debt, (d) any
failure on the part of the Borrower to perform or comply with (i) any other agreement executed
by the Borrower or any guarantor of the Note, or (ii) any requirement of law, (¢) payment of
sums for the protection of the lien and security interest of the Agent in and to the Mortgaged
Property, (f) performance of any labor or services or the furnishing of any materials or other
Mortgaged Property in respect of the Mortgaged Property or any part thereof for construction or
maintenance or otherwise, or (g) any action brought against the Agent attacking the validity,
priority or enforceability of this Mortgage, the Note, any other Loan Document, or any
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agreement, reimbursement agreement, guaranty, or any other agreements executed by the
Borrower or any other persons directly or indirectly liable for the payment of the Debt. Any
amounts payable to the Agent under this paragraph shall bear interest at the Default Rate and
shall be secured by this Mortgage. In the event any action, suit or proceeding is brought against
the Agent or the members, partners, stockholders, directors, officers, agents or employees of the
Agent by reason of any such occurrence, the Borrower, upon the request of the Agent and at
Borrower’s sole expense, shall resist and defend such action, suit or proceeding or cause the
same to be resisted and defended by counsel designated by Borrower and approved by the Agent.
Such obligations under this paragraph shall survive the termination, satisfaction or release of this
Mortgage.

35. OFAC Covenant. Borrower shall ensure, and cause each of its subsidiaries to
ensure, that (i) n¢ pzrson who owns twenty percent (20.00%) or more of the equity interests in
the Borrower, or otiierwise controls the Borrower or any of its subsidiaries is or shall be listed on
the Specially Designatea vationals and Blocked Person List or other similar lists maintained by
the OFAC, the Department cf the Treasury or included in any Executive Orders, (ii) the proceeds
of the Loan do not violate any o1 the foreign asset control regulations of OFAC or any enabling
statute or Executive Order relavug thereto, and (iii) it shall comply, and cause each of its
subsidiaries to comply, with all app'icatle Bank Secrecy Act (“BSA”) laws and regulations, as
amended.

36. Miscellaneous.

(a) Time is of the Essence. Time is of in¢ ¢ssence of this Mortgage.

(b)  Captions and Pronouns. The captions anc hzedings of the various Sections of this
Mortgage are for convenience only, and arc rot to be construed as confining or
limiting in any way the scope or intent of the provizions hereof. Whenever the
context requires or permits, the singular shall inciud¢ the plural, the plural shall
include the singular, and the masculine, feminine and-peuter shall be freely
interchangeable.

(¢) Maximum Indebtedness. Notwithstanding anything contained herein to the
contrary, in no event shall the Debt exceed an amount equal to $4,220,000.00;
provided, however, in no event shall the Agent be obligated to advance-funds in
excess of the face amount of the Note.

(dy  The Borrower Not a Joint Venturer or Partner. The Borrower and the Agent
acknowledge and agree that in no event shall the Agent be deemed to be a partner
or joint venturer with the Borrower. Without limitation of the foregoing, the
Agent shall not be deemed to be such a partner or joint venturer on account of its
becoming a mortgagee in possession or exercising any rights pursuant to this
Mortgage or pursuant to any other instrument or document evidencing or securing
any of the Debt, or otherwise.

(e) Replacement of the Note. Upon notice to the Borrower of the loss, theft,
destruction or mutilation of the Note, the Borrower will execute and deliver, in
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lieu thereof, a replacement note, identical in form and substance to the Note and
dated as of the date of the Note and upon such execution and delivery all
references in any of the Loan Documents to the Note shall be deemed to refer to
such replacement note.

() Waiver of Consequential Damages. The Borrower covenants and agrees that in
no event shall the Agent be liable for consequential damages, whatever the nature
of a failure by the Agent to perform its obligation(s), if any, under the Loan
Documents, and the Borrower hereby expressly waives all claims that it now or
may hereafter have against the Agent for such consequential damages.

(g) = After Acquired Mortgaged Property. The lien hereof will automatically attach,
withcut further act, to all after-acquired Mortgaged Property attached to and/or
used(n.connection with or in the operation of the Mortgaged Property or any part
thereof.

(h)  Severability.” 1f any provision hereof should be held unenforceable or void, then
such provision sn2il t¢ deemed separable from the remaining provisions and shall
in no way affect the vaniaity of this Mortgage except that if such provision relates
to the payment of any meuctary sum, then the Agent may, at its option declare the
Debt immediately due and payable.

(1) Interpretation of Agreement. Shkould any provision of this Mortgage require
interpretation or construction in any judicial, administrative, or other proceeding
or circumstance, it ts agreed that the parties hereto intend that the court,
administrative body, or other entity interpreling or construing the same shall not
apply a presumption that the provisions hereof shall be more strictly construed
against one party by reason of the rule of construction that a document is to be
construed more strictly against the party who itself ei through its agent prepared
the same, it being agreed that the agents of both._ parties hereto have fully
participated in the preparation of all provisions of this Mortgage, including,
without limitation, all Exhibits attached to this Mortgage.

() Joint and Several Obligations; Counterparts. [f this Mortgage -is <¥ecuted by
more than one Borrower, (i) the obligations and liabilities of Borrower i'nder this
Mortgage shall be joint and several and shall be binding upon and enferceable
against each Borrower and their respective successors and assigns, and (ii) this
Mortgage may be executed in counterparts, and all said counterparts when taken
together shall constitute one and the same Mortgage.

(k)  Effect of Extensions and Amendments. If the payment of the Debt, or any part
thereof, be extended or varied, or if any part of the security or guaranties therefor
be released, all persons now or at any time hereafter liable therefor, or interested
in the Mortgaged Property shall be held to assent to such extension, variation or
release, and their liability, and the lien, and all provisions hereof, shall continue in
full force and effect; the right of recourse against all such persons being expressly
reserved by the Agent, notwithstanding any such extension, variation or release,
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() Mortgagee-in-Possession.  Nothing herein contained shall be construed as
constituting the Agent a mortgagee-in-possession in the absence of the actual
taking of possession of the Mortgaged Property by the Agent pursuant to this
Mortgage.

(m)  No Merger. The parties hereto intend that the Mortgage and the lien hereof shall
not merge in fee simple title to the Mortgaged Property, and if the Agent acquires
any additional or other interest in or to the Mortgaged Property or the ownership
thereof, then, unless a contrary intent is manifested by the Agent as evidenced by
an express statement to that effect in an appropriate document duly recorded, this
nortgage and the lien hereof shall not merge in the fee simple title and this
Mcrtgage may be foreclosed as if owned by a stranger to the fee simple title.

(n)  Complewe Agreement. This Mortgage, the Note and the other Loan Documents
constitute the complete agreement between the parties with respect to the subject
matter herest and the Loan Documents may not be modified, altered or amended
except by ar agreament in writing signed by both the Borrower and the Agent.

37.  JURISDICTION ANDI> vENUE. BORROWER HEREBY AGREES THAT ALL
ACTIONS OR PROCEEDINGS INITIATED BY BORROWER AND ARISING DIRECTLY
OR INDIRECTLY OUT OF THIS MORTGAGE SHALL BE LITIGATED IN THE CIRCUIT
COURT OF COOK COUNTY, ILLINOIS,/oR THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLiNOQIS OR, IF AGENT INITIATES SUCH
ACTION, ANY COURT IN WHICH AGENT SHALL INITIATE SUCH ACTION AND
WHICH HAS JURISDICTION. BORROWER HZREBY EXPRESSLY SUBMITS AND
CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION OR
PROCEEDING COMMENCED BY AGENT IN ANY Oy SUCH COURTS, AND HEREBY
WAIVES PERSONAL SERVICE OF THE SUMMONS AN COMPLAINT, OR OTHER
PROCESS OR PAPERS ISSUED THEREIN, AND AGREES TiHAT SERVICE OF SUCH
SUMMONS AND COMPLAINT OR OTHER PROCESS OR PAFERS MAY BE MADE BY
REGISTERED OR CERTIFIED MAIL ADDRESSED TO BORROWEK AT THE ADDRESS
TO WHICH NOTICES ARE TO BE SENT PURSUANT TO TEIS MORTGAGE.
BORROWER WAIVES ANY CLAIM THAT CHICAGO, ILLINOIS OR THE NORTHERN
DISTRICT OF ILLINOIS IS AN INCONVENIENT FORUM OR AN IMPRUPE:R FORUM
BASED ON LACK OF VENUE. SHOULD BORROWER, AFTER BEING SOSERVED,
FAIL TO APPEAR OR ANSWER TO ANY SUMMONS, COMPLAINT, PROCESS OR
PAPERS SO SERVED WITHIN THE NUMBER OF DAYS PRESCRIBED BY LAW AFTER
THE MAILING THEREOF, BORROWER SHALL BE DEEMED IN DEFAULT AND AN
ORDER AND/OR JUDGMENT MAY BE ENTERED BY AGENT AGAINST BORROWER
AS DEMANDED OR PRAYED FOR IN SUCH SUMMONS, COMPLAINT, PROCESS OR
PAPERS. THE EXCLUSIVE CHOICE OF FORUM FOR BORROWER SET FORTH IN THIS
SECTION SHALL NOT BE DEEMED TO PRECLUDE THE ENFORCEMENT BY AGENT
OF ANY JUDGMENT OBTAINED IN ANY OTHER FORUM OR THE TAKING BY AGENT
OF ANY ACTION TO ENFORCE THE SAME IN ANY OTHER APPROPRIATE
JURISDICTION, AND BORROWER HEREBY WAIVES THE RIGHT, IF ANY, TO
COLLATERALLY ATTACK ANY SUCH JUDGMENT OR ACTION.
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38.  Waiver of Jury Tria. BORROWER AND AGENT HEREBY VOLUNTARILY,
KNOWINGLY, IRREVOCABLY AND UNCONDITIONALLY WAIVE ANY RIGHT TO
HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE (WHETHER BASED
UPON CONTRACT, TORT OR OTHERWISE) BETWEEN OR AMONG BORROWER AND
AGENT ARISING OUT OF OR IN ANY WAY RELATED TO THIS MORTGAGE, ANY
OTHER LOAN DOCUMENT, OR ANY RELATIONSHIP BETWEEN BORROWER AND
AGENT. THIS PROVISION IS A MATERIAL INDUCEMENT TO AGENT TO PROVIDE
THE LOAN DESCRIBED HEREIN AND IN THE OTHER LOAN DOCUMENTS.

39.  Additional Waivers. BORROWER EXPRESSLY AND UNCONDITIONALLY
WAIVES, IN'CONNECTION WITH ANY SUIT, ACTION OR PROCEEDING BROUGHT
BY AGENT OM THIS MORTGAGE, ANY AND EVERY RIGHT IT MAY HAVE TO
(A) INTERPOSE ANY COUNTERCLAIM THEREIN UNLESS UNDER THE APPLICABLE
RULES OF COUR7. SUCH COUNTERCLAIM MUST BE ASSERTED IN SUCH
PROCEEDING, OR {B¥iJAVE THE SAME CONSOLIDATED WITH ANY OTHER OR
SEPARATE SUIT, ACTiCN. OR PROCEEDING UNLESS UNDER THE APPLICABLE
RULES OF COURT SUCH SUIT, ACTION OR PROCEEDING MUST BE CONSOLIDATED
WITH THE PROCEEDING BKOUGHT BY AGENT.

40.  Compliance with Loan Agtzement. Borrower will abide by and comply with and
be governed and restricted by all of the terms, covenants, provisions, restrictions and agreements
contained in the Loan Agreement, and in euch and every supplement thereto or amendment
thereof which may at any time or from time to time be executed and delivered by the parties
thereto or their successors and assigns.

41.  Provisions of Loan Agreement. The proceeusof the Notes are to be disbursed by
the Agent in accordance with the terms contained in the Lcan Agreement, the provisions of
which are incorporated herein by reference to the same exteat as if fully set forth herein.
Borrower covenants that any and all monetary disbursements made in-accordance with the Loan
Agreement shall constitute adequate consideration to Borrower for it enforceability of this
Mortgage and the Note, and that all advances and indebtedness arising #ind accruing under the
Loan Agreement from time to time, whether or not the total amount thereof raay exceed the face
amount of the Note, shall be secured by this Mortgage; provided, however, that the total Debt
shall not in any event exceed two hundred percent of the stated principal amount of tns Totes.

42.  Construction Loan. The Note evidences a debt created by one ¢i more
disbursements made by Agent to Borrower to finance the cost of the construction of certain
improvements upon the Land in accordance with the provisions of the Loan Agreement, and this
Mortgage is a construction mortgage as such term is defined in Section 9-334(h) of the Code.

[The remainder of this page is left blank intentionally]
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IN WITNESS WHEREOF, the Borrower has caused this Mortgage to be duly executcd
and dellvered as of the day and year first above written.

- BORROWER:
ONB LLC, a Delaware limited liability company

Signature Page 1o Amended & Restated Construction Morigage
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STATE OF ILLINOIS )
) SS.

COUNTY OFCOOK =~ )

- The undersigned, a Notary Public in and for the said County, in the State aforesaid, DO
HEREBY CERTIFY that Marvin J. Herb, the Manager of ONB LLC, a Delaware limited
liability company, who is personally known to me to be the same person whose name is
subscribed to the foregoing instrument appeared before me this day in person and acknowledged
that he signed and delivered the said instrument as his own free and voluntary act and as the free

~ and volunfziry act of said company, for the uses and purposes therein set forth. -

GIVEN wder my hand and notarial seal this 26  day of% 2013.

Notary Public

APVAAAAAAAAAANAAAAAAANA -~
) OFFICIAL SEAL vi My Commission Expires:
. MICHAELEEN R MENNELLA (3

4
NOTARY PUBLIC - STATE OF ILLINOIS  § :
MY COMMISSION EXPRES 092314 i 9/ 23 / 14
' - . -

Notary Page to Amended & R.estated_ Construction Mortgage
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EXHIBIT “A”

LEGAL DESCRIPTION

PARCEL I:

LOT 8 (EXCEPT THEREFROM THAT PART THEREQF CONVEYED TO THE COUNTY
OF COOK BY DEED RECORDED JULY 14, 1994 AS DOCUMENT 94615160 AND
DESCRIBED AS FOLLOWS: BEGINNING AT THE NORTHEAST CORNER OF SAID LOT
8; THENCE WLZST ALONG THE NORTH LINE THEREOF, 528.03 FEET TO THE WEST
LINE OF SAID EGT 8; THENCE SOUTH ALONG SAID WEST LINE 12 FEET; THENCE
WEST PARALLEL WITH THE NORTH LINE OF SAID LOT 8, 15 FEET; THENCE SOUTH
44 DEGREES, 35 MINUTES, 43 SECONDS WEST TO ITS INTERSECTION WITH THE
SOUTH LINE OF THE'NORTH 19 FEET OF SAID LOT 8; THENCE EAST ALONG SAID
SOUTH LINE TO ITS INTERSECTION WITH A LINE 70 FEET WESTERLY OF (AS
MEASURED AT RIGHT ANGLES) AND PARALLEL WITH THE EASTERLY LINE OF
SAID LOT 8; THENCE SOUTHEFASTERLY ALONG SAID PARALLEL LINE TO ITS
INTERSECTION WITH THE SOUTH-LINE OF THE NORTH 70 FEET OF SAID LOT §;
THENCE EAST ALONG SAID SOUTii ZINE TO THE EASTERLY LINE OF SAID LOT 8;
THENCE NORTHWESTERLY ALONG $4iD EASTERLY LINE TO THE PLACE OF
BEGINNING )IN NORTHBROOK COURT OFFICE PLAZA, BEING A SUBDIVISION OF
PART OF THE NORTHWEST % OF SECTIGN 2, TOWNSHIP 42 NORTH, RANGE 12,
EAST OF THE THIRD PRINCIPAL MERIDIAN, INCCOK COUNTY, ILLINOIS.

PARCEL 2:

EASEMENTS IN FAVOR OF PARCEL | AS CREATED EY THE DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS, MADE BY £ {CHANGE NATIONAL
BANK OF CHICAGO, A NATIONAL BANKING ASSOCIATION, A= TRUSTEE UNDER
TRUST AGREEMENT DATED AUGUST 1, 1972 AND KNOWN AS TRUST NUMBER
26882, DATED FEBRUARY 22, 1979 AND RECORDED FEBRUARY 22, 1979 AS
DOCUMENT 24856662 AS AMENDED BY AMENDMENT TO DECLAXATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS OF NORTHBROOK COUXY OFFICE
PLAZA RECORDED JANUARY 5, 1984 AS DOCUMENT 26917736, ALSO AS AIMENDED
BY DOCUMENT NO. 90133411, DOCUMENT NO. 96494814, DOCUMENT NO.
0020732138 AND DOCUMENT NO. 0321934000, OVER THE LAND DESCRIBED
THEREIN.

COMMON ADDRESS: 5 Revere Drive, Northbrook, Illinois.

PINNOS.: 04-02-101-021-0000

CHICAG(13845519.5
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EXHIBIT “B”

INSURANCE REQUIREMENTS

Property Insurance. For so long as any of the Debt is outstanding, Borrower shall

continuously maintain property insurance in accordance with the following provisions:

(a)

(b)

(c)

Special Perils Form/All Risk Property Coverage. Borrower shall maintain
property insurance with respect to the Improvements, Fixtures and Personal
Property insuring against any peril now or hereafter included within the
lassification “All Risks of Physical Loss,” including, without limitation, losses
trem fire, lightning, building collapse, debris removal, windstorm, hail, explosion,
siroke. aircraft and vehicle damage, riot, vandalism and malicious mischief]
fallizg ohiects, impact of vehicles and aircraft, weight of snow, ice or sleet,
collapse,- inadslide, sinkhole, subsidence, tsunami, water damage and sprinkler
leakage, indaraounts at all times sufficient to prevent Borrower or Agent from
becoming a co-insurer within the terms of the applicable law, but in any event
such insurance shiail e maintained in an amount equal to the full replacement cost
of the Improvements Fixtures and Personal Property. The term “replacement
cost” means the actual replacement cost (without taking into account any
depreciation and exclusive (of ‘excavations, footings and foundation, landscaping
and paving) determined aninally by an insurer, a recognized independent
insurance agent or broker or ar independent appraiser selected and paid by
Borrower. The policy shall include en 7.greed amount endorsement or a waiver of
the coinsurance requirement and an inflation guard endorsement.

Flood and Mudslide. Flood and mudslide insurance in amount equal to the
lesser of (1) the amount required for one hundied percent (100%) of the full
replacement value of the Improvements, Fixtures a0d Personal Property, with
co-insurance clause if any, only as acceptable to Age:nt.or (2) the maximum
limit of coverage available with respect to the Mortgag:a Property under the
Federal Flood Insurance Program, provided that such flcod and mudslide
insurance shall not be required if Borrower shall provide Agent with
evidence satisfactory to Agent that the Mortgaged Property is nat-situated
within an area identified by the Secretary of Housing and Urban Decvelppment
(or any other appropriate governmental department, agency, bureau, board, or
instrumentality) as an area having special flood or mudslide hazard, and that no
flood or mudslide insurance is required on the Mortgaged Property by any
regulations under which the Agent is governed;

Boiler and Machinery Coverage. Borrower shall maintain broad form,

CHICAG(O\3845519.5

replacement cost basis boiler and machinery insurance (without exclusion for
explosion) covering all boilers or other pressure vessels, machinery, equipment
and air conditioning or heating units located in, on or about the Mortgaged
Property and insurance against physical loss, rental loss, extra expense,
expediting loss and loss of occupancy or use arising from any breakdown in such
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amounts as are generally required by institutional lenders for properties
comparable to the Mortgaged Property.

Rent Loss/Business Interruption/Extra Expense.  Borrower shall maintain
business interruption and/or loss of “rental income” insurance in an amount
sufficient to avoid any co-insurance penalty and to provide proceeds that will
cover a period of not less than twelve (12) months from the date of casualty or
loss, the term “rental income” to mean the sum of (i) the total then ascertainable
rents escalations and all other recurring sums payable under the leases affecting
the subject property and (ii) the total ascertainable amount of all other amounts to
be received by Borrower from third parties which are the legal obligation of the
tedants, reduced to the extent such amounts would not be received because of
operating expenses not incurred during a period of non-occupancy to that portion
of the-subject property then not being occupied. The policy shall include an
agreed ainaurt endorsement or a waiver of the coinsurance requirement.

Building Ordinpnice or Law. Borrower shall maintain building ordinance
coverage in amount-of at least 25% of the building coverage limit.

Builder’s Risk. Borrower shall maintain at all times during which structural
construction, repair or alteratiors are being made with respect to the Mortgaged
Property (1) owner’s contingent or_protective liability insurance covering claims
not covered by or under the te'ms' or provisions of the commercial general
liability insurance policy, and (2) tlie insurance provided for in subsection (a)
above written on a builder’s risk complzied value form (a) on a non-reporting
basis, (b) against all risks of physical loss; iicluding earthquake and flood, (c)
including permission to occupy the subject/zioperty, and (d) with an agreed
amount endorsement (including soft costs), specifications, blueprints/models,
demolition, increased cost of construction and remeal interruption for delayed
opening as pertinent, waiving co-insurance provisions.

Terrorism Coverage. Upon Agent’s request, in the event that such coverage with
respect to terrorist acts is not included as part of the insurance polic required by
subsection (a) above, coverage against loss or damage by terrorist acts in an
amount equal to one hundred percent (100%) of the full replacement valuz of the
Improvements, Fixtures and Personal Property, with a co-insurance clause; iV any,
only as acceptable to Agent.

Liability Insurance. For so long as any of the Debt is outstanding, Borrower shall

continuously maintain liability insurance in accordance with the following provisions:

(a)

Commercial General Liability Insurance. Borrower shall maintain commercial
general liability insurance, including bodily injury and property damage liability
insurance against any and all claims, including all legal liability to the extent
insurable and imposed upon Agent and all court costs and attorneys’ fees and
expenses, arising out of or connected with the possession, use, leasing, operation,
maintenance or condition of the subject property in amounts not less than

B-2
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$2,000,000 per occurrence per year and an excess/umbrella liability coverage in
an amount not less than $10,000,000. Such liability insurance must be
occurrence-based coverage, rather than claims made coverage. This insurance
must stand on its own with no shared participation or proration and be on a
following form basis, except umbrella coverage covering the Property and other
properties shall be permitted, provided that the umbrella coverage equates to
$10,000,000.00 per property.

(b)  Liquor Liability/Dram Shop. If alcoholic beverages are sold or served at the
Mortgaged Property, by Borrower or tenants, Borrower shall maintain dram
stiop, host liquor liability of liquor liability coverage of at least Ten Million
Doilars (310,000,000) per occurrence and annual aggregate. The combination of
primary, and umbrella/excess liability policies can be obtained to satisfy these
liability limits requirements.

(c)  Automobile. ‘Borrower shall maintain automobile liability insurance if and when
over the road veliivles that are owned by Borrower are operated in conjunction
with the Mortgaged Property. The combination of the primary automobile
liability and applicab’e wnbrella/excess liability must equal a minimum of Ten
Million Dollars ($10,000/000) combined single limit.

(d)  Workers’ Compensation and Employer's Liability Insurance. If and when
Borrower has employees, Borrovver shall maintain workers’ compensation and
employers’ liability insurance witli respect to any work on or about the
Mortgaged Property. Liability limits shali he a minimum of:

(1) Workers Compensation — Statutory as raguired by state law

(i)  Employers’ Liability ~

Bodily injury by accident  $1,000,00 zach accident
Bodily injury by disease $1,000,000 exch employee
Bodily injury by disease $1,000,000 policy Bimit

3. Additional Insurance. Borrower shall maintain such other insurance with -ospect
to Borrower and the subject property against loss of damage of the kinds from time i time
required by Agent. Without limitation to the foregoing, Borrower shall cause each Contractor to
maintain General Liability insurance, including without limitation, products and completed
operations and auto liability insurance, with limits of no less than $10,000,000 per occurrence
and in the aggregate through primary and umbrella liability policies. Borrower shall also ensure
that all subcontractors maintain similar coverage with limits reasonably appropriate to the hazard
associated with their respective work on the Tenant Improvements (as defined in the Loan
Agreement). All parties engaged in work on the Tenant Improvements shall maintain statutory
Workers Compensation and employers liability insurance with limits of at least $1,000,000.
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