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ACCESS AGREEMENT

1
This Access Agreement ("Agreement”), dated as of the d{"% day of July, 2013, is by
and between Equilon Enterprises (LL.C d/b/a Shell Qil Products US, a Delaware limited
liability company ("Equilon”), with olfices located at 700 Milam Street, Office 2069A,
Houston, Texas 77002 and MY SAFI, LLC, an lllinois limited liability company, with offices
located at 8060 Lawndale Avenue, Skokie, lliinoic 80076 ("Licensor").

RECITALS

WHEREAS, Equiton and Riteline Properties LLC an lllinois limited liability company
(‘Riteline”) are parties to that certain Asset Purchase and/ Szle Agreement dated as of the
19 day of May, 2010 (the "Purchase Agreement"), pursuarit-ts which Equilon transferred to
Riteline and Riteline accepted from Equilon, all of Equilon’s right; title and interest in and to
certain assets, including without limitation the real property and zssets located at 5600
Dempster, Morton Grove, lilinois as more particularly describea nii\Exhibit A attached
hereto (the "Bremises"} and all pertinent section/provisions of the Purchase Agrecinent referenced in
this Agreement are set out in Exhibit B attached hereto;

WHEREAS, as part of the transaction pursuant to the Purchase Agreement. Riteline
and Equilon are parties to that certain Access Agreement dated May 19, 2010, recorded on
May 23, 2010, recorded with the Cook County Recorder of Deeds as Document No.
1014541009 affecting the Premises (‘Riteline Access”);

WHEREAS, Licensor and Riteline have entered into a Real Estate Sale Contract
pursuant to which Licensor shall contemporaneously herewith acquire the Premises by
deed from Riteline;

WHEREAS, in accordance with the Purchase Agreement, Riteiine is obtaining this
Agreement, as Riteline is required to obtain a right of access for Equilon over the Premises, to
run directly to Equilon, contain the grants provided in the Riteline Access and be binding upon
Riteline’s transferee, its successors and assigns; and
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WHEREAS, Equilon may require access to the Premises in connection with certain
post-closing activities contemplated by the terms of the Riteline Access.

NOW, THEREFORE, in exchange for the mutual promises and considerations stated
herein and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, Equilon and Licensor agree as follows:

ARTICLE1.
GRANT OF LICENSE

1.1 Crond of License (a) Licensor, as owner or tenant of the Premises, hereby
grants a nonexclustve irrevocable license from the date of this Agreement to Equilon, its
employees, authorized agents and contractors, to enter the Premises to perform any and all
post Closing activities contzmplated bySection 4 6(UST System Matters), Section 9.6(Future
Conveyances/Leases), Articlz 12 (Environmental Indemnification) and Article 13 (Cooperation
and Performance of Envirunirniental Remediation and Indemnification) of the Purchase
Agreement, which activities inciude, but are not limited to, tank removal or closure
activities, remediation activities, mritoring, and engineering or environmental studies, tests,
survey, appraisals or inspections (“Corrective Action”).

(b)  This Agreement is intended and shall be construed only as a
temporary license and is not intended to be a grexit of an easement or any other interest in the
Premises.

ARTICLE 2.
COVENANTS

2.1 Assignment. Sugcessor and Assians. In the evant Licensor's interest in the
Premises is conveyed, transferred or in any way assigned in 4whole or in part to any
other person or entity, whether by contract, operation of law or othé'wise, Licensor shall (a)
provide prior written notice to Equilon of such conveyance or transfer.and receive Equilon’s
prior written consent to such conveyance or transfer; and (b) comply with/ the provisions of
Section 9.6 of the Purchase Agreement (Future Conveyances/l.eases).

ARTICLE 3.
CONSTRUCTION/EXCAVATION

3.1 Construction/Excavation On Property. Licensor shall provide Equilon with written
notification at least thirty (30} days in advance of the date on which Licensor plan(s) to begin
excavation at the Property for development ("Development”). Equilon shall be responsible for
costs and expenses associated with the disposal of contaminated soil and disposal or treatment
of contaminated groundwater caused by the UST System on the Property and encountered
during the Development, in accordance with the following guidelines and requirements:

3.2 Licensor's written notification to Equilon shall state the dates during which the
construction work will be performed and contain detailed work plans;
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3.3  During the thirty (30) day period following the notice from Licensor, the Parties
will coordinate and cooperate with each other in planning the simultanecus performance of the
Development and activities Equilon’s at the Property in such a manner as to minimize cost and
time for each Party, including agreeing upon the scope and schedule of the removal activities
and the schedule of the transporters and trucks needed for disposal. Licensor shall not
commence excavation activities on the Property until the expiration of the thirty (30) day notice
period;

3.4 ~Licensor shall notify Equilon no later than forty-eight (48) hours in advance of
excavation”oiany soils at the Property. For purposes of this sub-section, notification may be
made by facsimiie or electronic mail. Equilon will screen excavated soils for the presence of
Substances using a Photo lonization Detector (“PID") or other similar method. Equilon will
collect representative soil samples for analysis of Substances. Soil with Substances ievels
below the applicable Gtaie cleanup standard for commercialf/industrial property use will be
considered "clean." Soil.d=termined to be "clean" shall be used by Licensor for back-filling or
other Development purpose &t the Property. Licensor shall, at its cost and expense, remove and
properly dispese of any such clean soil if Licensor decides not to use such clean soil for back-
filling or other Development purpoise. Soil with levels of Substances above the applicable State
cleanup standard for commercialfinciustrial property use will be considered “contaminated.”
Licensor, under the direction of Equilcn. shall segregate contaminated soil from clean soil.
Licensor shall place, at its sole cost and expense, contaminated soil in trucks provided by
Equilon. Equilon shall, at its sole cost and expensz, transport and properly dispose of any such
contaminated soil at a permitted treatment, storagi and disposal facility, or any other facility
legaily capable of accepting such soll.

3.5  Licensor shall notify Equilon no later than to/tv-eight (48} hours in advance of the
removal of any liquids at the Property. For purposes of this-sub-section, notification may be
made by facsimile or electronic mail. Liquids with Substances levais below the applicable State
cleanup standard for commercial/iindustrial property use will be considered "clean." Licensor
shall, at its cost and expense remove and properly dispose of any such clean liquids. Liquids
with levels of Substances above the applicable State cleanup standard for-commercial/industrial
property use will be considered “contaminated.” Licensor shall place-at_ i*s sole cost and
expense, such contaminated liquids in trucks or tanks provided by Equilon. Eavilan shall, at its
sole cost and expense, transport and properly dispose of any such contaminated liquids at a
permitted treatment, storage and disposal facility, or any other facility legaliy capable of
accepting such fiquids.

Faiiure of Licensor to give Equilon notice of Development activities as required herein
shall relieve Equilon from any responsibility or liability to Licensor for any costs, expenses or
consequential damages that may result from Licensor undertaking such Development activities.
For purposes of this section, ali notifications shall be made to John Robbins, Environmental
Program Manager, Shel! Oil Products US, Soil and Groundwater FDG, 1511 North Convent 700-
293, Bouronnais, lllinois 60914, Phone: +1815-468-8824, Fax: +1 713-423-0544, E-mail-
john.robbins@shell.com.
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ARTICLE 4.
TERMINATION

41 Termination, This Agreement shall automatically terminate, without any further
action of either Equilon or Licensor, upon the earlier to occur of (a) termination of Equilon’s
rights and obligations under Section 4.6 of the Purchase Agreement (UST System Matters);
or {b) completion of its Corrective Action at the Property. Upon termination of this Agreement
Equilon shall have no further obligation or responsibility to perform Corrective Action at the
Property. <Licensor agrees that Equilon will have completed its Corrective Action upon the
earliest of (a4 determination by the Agency (i) that no further action is required by Equilon, or
(i1) that the Carrective Action taken by Equilon at the Property has been completed; or (b) one
year following e date Equilon submitted its written and supporting documentation to the
Agency that Equilon censiders its Corrective Action at the Property to be complete; or (c) one
year following the datz that the Agency directs Equilon to monitor only at the Property,
regardless of whether Equilon has provided written notice (as provided in (a) above).

ARTICLE 5.
INDEMNITIES

5.1 Indemnities. Equilon agrecs to indemnify, defend and hold Licensor (collectively
referred to as “Indemnified Party”) harmless frorm-any and all liabilities, losses, claims, demands,
or orders arising out of the Corrective Action Eauilon performs pursuant to this Agreement,
except to the extent that any said liabilities, loss2s, claims, demands, or orders may be
attributed in whole or in part to the negligence, gioss negligence or intentional act of one or
more of the Indemnified Parties. Equilon's indemnificatiori obligation shall not include direct or
indirect economic loss attributable to short term business witerruptions as a result of Equilon’s
activities on the Property. This indemnity shall terminate at/the time the Corrective Action is
complete as set forth in this Agreement and be of no further force ¢ effect.

if underground or above ground storage tank systems are ussifor any purpose on the
Property at any time subsequent to the execution of this Agreement, ther. Licensor agrees to
indemnify, defend and hold harmless Equilon, their respective parerits,, predecessors,
subsidiaries, affiliates, officers, directors, employees, agents, and each of \rzirpredecessors,
successors, heirs and assigns from any and all liabilities, losses, claims, demaiics. or orders,
including without limitation attorney's fees, litigation costs, money damages, fines ‘or zenalties,
environmental response costs, natural resource damage assessments or awards (coilectively
referred to as “Liabilities”), arising out of the purchase, use, operation, maintenance, installation
or removal or abandonment of underground or above ground storage tank systems at the
Property by Licensor or any person allowed by Licensor to install, use, maintain, operate,
remove or abandon underground or above ground storage tank systems at the Property (“Third
Party”) which may be found to be contributing to or causing: a) personal injury, disease or death:
b) damage or ioss to property; or ¢) the need for Corrective Action at the Property or any other
property, regardless of whether or not such Liabilities are caused by the sole negligence,
concurrent negligence, gross negligence, or intentional conduct of Licensor or Third Party, and
regardless of whether or not such Liabilities are strictly imposed by operation of law with or
without fault. This indemnity shall survive the termination of this Agreement.
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ARTICLE 6.
MISCELLANEOUS

6.1 Dispute Resolution All disputes between Equilon and Licensor arising out of,
relating to, or in connection with this Agreement, including, without limitation, any Claim or
question relating to this Agreement's negotiation, performance, non-performance,
interpretation or termination or the relationship between Equilon and Licensor contemplated or
establishec by this Agreement, shall be referred to and finally and exclusively resolved by
arbitration irr accordance with the CPR Rules for Non-Administered Arbitration as such rules
may be in effect on the date this Agreement. This Section 6.1 shall survive indefinitely.

6.2 Nolicz.’ Any notice, consent, request, report, demand, or other document
required to be given 10 one party by the other shall be in writing and be delivered to or mailed
to the receiving party at 'ts address set out in the introductory paragraph of this Agreement or
such other address as one Ca'tv-may provide to the other by written notice hereunder and be
deemed to have been received only.if and when (a) personally delivered or (b) on the third day
after mailing, by United States mail, first class, postage prepaid, by certified mail return receipt
requested, or (c) one day after depisii with a reputable overnight courier, addressed in each
case to the address set forth above.

6.3 Environmental _ Investigation (ang Remediation. Licensor agrees that
Equilon is under no obligation to Licersor to remedy or respond to any
Environmental Condition at the Premises for wkich Equilon is not responsible under
the Purchase Agreement. Equilon and Licenser agree that no provision of this
Agreement shall expand Equilon's obligations to resuend to Environmental Conditions
not specifically identified in the Purchase Agreement 7nd, shall not be construed to
be an admission of liability, wrongdoing or violation rf any Law by Equilon or
Licensor or their predecessors, successors or permitted assiyns.

6.4 Governing Law. This Agreement shall be construed inCaccordance with the
internal laws of the State of lilinois, excluding any conflict of law principles~that would direct
application of the laws of another jurisdiction.

6.5 Waiver. No waiver by any party of any breach of the covérarts and/or
agreements set forth herein, or any rights or remedies provided hereunder and nc course
of dealing shall be deemed a continuing waiver of the same or any other breach, right or
remedy, unless such waiver is in writing and signed by the party sought to be bound. The
failure of a party to exercise any right or remedy shall not be deemed a waiver of such right
or remedy in the future.

[Signatures on Following Pages]




1321418032 Page: 6 of 23

UNOFFICIAL COPY

IN WITNESS WHEREOF, the parties have executed this Agreement to be
effective as of the date set forth above.

"EQUILON":

EQUILON ENTERPRISESLLC
d/b/a Shell Oil Products US

Name: kca-‘/\ Wovof
Title: G&J.Sil\(>> Mmo_-}cf‘

State of Texas §
§

County of Harris §

The foregaing instrument was acknowledged me his Z/(’ day of \qu :
2013, by Yot W) the e | ' of Equilon
Enterprrées LLC, a Delaware limited liability com any, on behaif ni the company.

- MM 4 /,,&,,\,(_

Notary Public in and *or e State of Texas

G 'Jz"?! ES

ON\

r2(1'5\3

(e

O Kbt Bt s e s e
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“LICENSOR":

MY SAFI, LLC

By__ IV /Q[//

Name: Mc‘? Woamae] “Tadaiv
Title: W\@m hewv -

State of _ TN\ oS §
§
County of __Cmg §

BEFORE ME, a Notary Public in and foi said County and State, personally appeared

Mohammed Taka of i who acknowledged the execution of

the foregoing Access Agreement, and who, having been caly sworn, stated that any
representations therein contained are true.

}_Qdav of _4&@‘/‘_ 2013.

my hggglﬁml\é%ﬂial seal thig

T GREINER oIS
TARY PUBLIC, STATE OF ILL
Nn.%’ COMMISSION EXPIRES 2-24-2016 ¢

| NMUUBLIC
My Commission Expires: 9«},).4/1 @

ol

e e e
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Exhibit A
Legal Description

CC# 137105
Address: 5600 Dempster Street, Morton Grove, lllinois
Tax Parcel No.: 10-17-431-045-0000

LOTS 21, 22, 23 AND 24 IN BLOCK 13 (EXCEPT THE SOUTH 7 FEET CONDEMNED
FOR W!DENING OF DEMPSTER STREET) IN HIELD AND MARTIN'S DEMPSTER
STREET 1ZRMINAL SUBDIVISION, BEING A SUBDIVISION IN THE SOUTHWEST 1/4
OF SECTIGN 16, AND IN THE SOUTH EAST 1/4 OF SECTION 17, TOWNSHIP 41
NORTH, RAMNGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

AND BEING ALL OF THAT CERTAIN TRACT 125 DESCRIBED IN DEED FROM SHELL

OIL CO. TO EQUILON ENTcXPRISES LLC RECORDED UNDER DOCUMENT NO.
98748469,

SURVEYOR'S DESCRIPTION

BEGINNING AT THE NORTHEAST CORNER OF SAID LOT 24; THENCE SOUTH 00
DEGREES 00 MINUTES 00 SECONDS WES7/ALONG THE EASTERLY LINE OF SAID
LOT 24, A DISTANCE OF 118.00 FEET TO A ©0OINT ON THE NORTHERLY RIGHT
OF WAY LINE OF DEMPSTER (VARYING WID7H) STREET; THENCE SOUTH 88
DEGREES 48 MINUTES 00 SECONDS WEST, ALCNG_SAID RIGHT OF WAY LINE, A
DISTANCE OF 107.00 FEET TO A POINT ON THE WZSTERLY LINE OF SAID LOT 21;
THENCE NORTH 00 DEGREES 00 MINUTES 00 SEZTMNDS EAST, ALONG SAID
WESTERLY LINE, A DISTANCE OF 118.00 FEET TO THE NORTHWEST CORNER
OF SAID LOT 21; THENCE NORTH 99 DEGREES 48 MINUTI:S 00 SECONDS EAST.
ALONG THE NORTHERLY LINE OF SAID LOT 21 AND TS PROLONGATION
THEREOF, A DISTANCE OF 107.00 FEET TO THE POINT (OF BEGINNING,
CONTAINING 12,623 SQUARE FEET, OR 0.29 ACRES, MORE OR LESS:
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Exhibit B
Purchase Agreement Provisions/Sections

SEE ATTACHED.

T o e
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EXECUTION COPY

ASSET PURCHASE AND SALE AGREEMENT
BY AND AMONG

EQUILON ENTERPRISES LLC
d/b/a SHELL OIL PRODUCTS US,
RITELINE FROPERTIES LLC,
AND
RM PETROLEUM, G
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46  UST Systems Matters.

, (a)  USTs To Be Runqved or Upgraded Schedule 4.8(a)(i) of the
Disclosure Schedules identifies the Purchasad Fremises on which there are UST Systems that
constitute Excluded Assets (collectively, tHe  "Pre-Closing Removal Premises’), and
Schedule 4.6(a)(ii) of the Disclosure Sthedules dentifies the Purchased Premises on which
there are UST Systems that are included in the Asseis ‘o be conveyed at Closing but which
Seller and Buyers have agreed will be removed by Buyers following the Closing (collectively, the
"Post-Closing Removal Premises”) and the Purchased Pramises on which there are UST
Systems that are included in the Assets to be conveyed at Closing for which Seller and Buyers
have agreed that Buyers will remove andfor perform other upaiades as set forth in such
Schedule 4.6{a){ii) following the Closing (colleciively, the "Post-Ciosing Upgrade Premises”).

- (b} Timing of UST Systems to be Removed. UST Systems located at
Pre-Closing Removal Premises shall be removed by Seller, at any time as detzirained by Seller,
prior to the Closing. Seller shall notify Buyers of the date for removal of the LLST System at
each Pre-Closing Removal Premises. UST Systems located at Post-Closing Rerioal Premises
or Post-Closing Upgrade Premises shall be removed or upgraded, as applicable, by Fu ers at a
date following Closing mutually agreed to by Seller and Buyers, provided such US1 Zysiem is
removed or upgraded before the deadling for removal or upgrading, as applicable, idetitified in

Schedule 4.6(a)(ii) of the Disclosure Schedules.

(c) Changes to UST Systems to be Removed and Dropped Premises
Due to UST Systems. Based on further reviews of UST Systems which may be'performed by
Seller after the Execution Date, changes may be made to the UST Systems to be removed,
upgraded and/or Seller may drop a Purchased Premises as described below.

(i) Sale of UST System Previously Identified to be Removed.
From and.after the Execution Date until the Closing, Seller, in its sole discretion, may elect to
sell to Riteline Properties as part of the Assets a UST System previously identified as an

-9-
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Excluded Asset on Schedule 4.6{a)(i) of the Disclosure Schedules or to delete a UST System
which was to be removed following the Closing Date as identified on Schedule 4.6(a)(ii) of the
Disclosure Schedules. If Seller so elects, Seller shall notify Buyers in writing and the UST
System shall be removed from the applicable Schedule 4.6(a){i) or Schedule 4.6{a){ii), as the
case may be, and the-Purchase Price shall be Increased by the amount of $125,000,00 (the
"UST Removal Amount") per UST System included,

(i) Removal of UST System Previcusly Identified as Asset,
From and after the Execution Date until the Closing, Seller, in its sole discretion, may elect to
remove.or require Buyers to remove, as applicable, a UST System that was not previously
identined on either Schedule 4.6{a)(i) or Schedule 4.6{a)(ii) of the Disclosure Schedules as a
UST Sysiem to be removed. If Selier shall so elect to remove or require Buyers to remove, as
applicable,_suzh UST System pursuant to Section 4.6(a)(ii), Seller shall give written notice of
such electicii to Buyers and identify the Purchased Premises where the UST System Is to be
removed, togethier. with the date specified for removal.  Schedule 4.6(a)(i) and/or
Schedule 4.6(a)(it) “25 the case may be, shall be amended and updated to identify the
additional UST Systeivi to be remaved and the Purchase Price shall be reduced by the amount
of the UST Removal Amaunt per UST System. ‘ :

(i} ' Declsions Regarding Upgrading. From and after the

Execution Date untll the Closing, Seiler, in its sole discretion, may elect to not require Buysrs to
perform the upgrades identified it-Schedule 4.6{a)(ii) following the Closing for a Purchased
Premises previously identified as a Fus’-Closing Upgrade Premises. If Seller so elects, Seller
shall notify Buyers in writing and the UST System shall be removed from Schedule 4.6(a)(ii)
and the Purchase Price shall be increased by the amount: of $125,000 (the "UST Upgrade
Amount”) per UST System included. ‘

{iv)  Additional Poel-Cicsing Upgrade Premises. From and
after the Execution Date until the Closing, Seller mgy lect in its sole discretion to require
Buyers to perform upgrades following the Closing for'& Purchased Premises not previously
identified on Scheduie 4.5(a)(ii) as a UST System for whicl upgrading was required, If Seller
shall so elect upgrading for such UST System pursuant to Se<iion 4.6(b), Seller shall give
written notice of such election to Buyers and Identify the Purchiases Premises where the UST
System is fo be upgraded, together with the date specifisd for upgrating. Schedule 4.6(a)(ii)

“shall be amended and updated to identify the additional UST System to'b3 upgraded and the

Purchase Price shall be reduced by the amount of the UST Upgrade Amountper UST System,
provided in the event the upgrade is solely replacing an individual tank line suck, ST Upgrade
Amount with respect to such individual tank Iine only shall be $70,000.00.

(v} Dropped Premises Due to UST System. From une after
the Execution Date until the Closing, Seller may determine in its sole discretion that based on its
review of the UST Systems, it is appropriate to drop & Purchased Premises associated with a
certain UST System. |f Seller makes such a determination, the Purchased Premises shall be
dropped pursuant to the provisions in Section 2.3 (Dropped Premises), : '

{vi)  Timing Change for Removal of UST System. If, pursuant
to Section 4.6(c)(ii} above, Seller shall elect to require Buyers to remove a UST System on
Schedule 4.6(a)(i) following the Clasing, Seller shall give written notice of such election to
Buyers and identify the Pre-Closing Removal Premises where the UST System is now to be
removed by Buyers following the Closing Date, including therewith the date specified for
removal. Thereafter, (A} Seller shall amend Schedule 4.6(a}(i) to delete such Pre-Closing

-10-
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Removal Premises, (B} Seller shall amend Schedule 4.6(a){if) to include such Pre-Closing
Removal Premises as a Post-Closing Removal Premises (including therewith the date identified
for removal); (C) the Purchase Price shall automatically be reduced by the amount of
$125,000.00 for each such UST System, provided in the event the an upgrade is only required
and such upgrade is solely replacing an individual tank line such amount with respect 1o such
individual tank line only shall be $70,000.00: and (D) Seiler shall deliver to Buyers revised
Disclosure Schedules to reflect the changes to Schedute 4.6{a)(i) and Schedule 4.6(a)(ii).

(d)  Conditions and Procedures_Applicable fo Pre_a-'QClosiriq Removal
Pramises. The following shall apply to the removal of UST Systems at the Pre-Closing Removal
Prerases: .

(i)  Forthe Pre-Closing Removal Premises, Sefler, at Selier's
expense, shall select (A) the contractor to be used to remove the UST System and (B) the
environmenta! consultant to oversee and document UST System closure activities. With raspect

to any Pre-Closing” Removal Premises, Seller will backfill any compleled excavation with

uncompacted fill oi Selier's own choosing.

: (i) ~ The area to be excavated for removal of a UST System at
a Pre-Closing Removal Premises shall be determined in the sole discretion of Seller, The area
to be excavated following the Closing for any UST System replacement by Buyers is subject to
Selfer's prior approval, '

() Wih resnect fo the Pre-Closing Removal Premises, Seller
shall be permitted to conduct and document the UST Systems' closure assessment in Seller's
sole discretion pursuant to Seller's customay policies and procedures, which may Include,
without fimitation, testing and sampling of soil. soil vapor extraction, removal and proper
disposal of contaminated soll, if any, and the “deregistration” of the UST System.

(iv)  Pursuant fo the ‘Access Agreement fo be executed
between Sefler and Buyers, Buyers grant Seller access folowing the Closing Date to each of
the Pre-Closing Removal Premises for the purpose of complesiine-any and all actions necessary
or advisable relating to the removed UST System, including, with:ont ‘limitation, the right to
inspect and monitor Buyers' replacement of the UST Syslem after th¢ Closing Date, the right to
inspect, monitor activities, the right to review Inventory reconciliation records and UST permits
or insurance records, and the right to inspect any tank closure activities fol'swing the Closing
Date at the Pre-Closing Removal Premises. :

o (v)  Following Closing, each Party shall cooperdte, with the
other Party to file any and all closure documents with the applicable Governmenta Eniity,
Buyers will provide Seller with a copy of any and all correspondence and written documents
provided to and received from any Governmental Entity regarding or relating to the tank closure
and deregistration of any UST System. '

(vi)  Buyers and Seller acknowledge that, except with respect to
an addition of a UST System to Schedule 4.6(a)(i) as contemplated by Section 4.6(c)(it), the
Purchase Price has already been reduced to take into account removal of the UST Systems at
the Pre-Closing Removal Premises and Buyers' replacement of such UST System following the
Closing. )

11- -

T A R S U e B e TILE E  U fabtoTa A E h e o b A miee e e ¢



1321418032 Page: 14 of 23

UNOFFICIAL COPY

(6)  Conditions and_Procedures Applicable to Post-Closing UST

Removals. The following shall apply to the removal of UST Systems at the Post-Closing

Removal Premises and Post-Closing Upgrade Premises:

(i) Buyers and Seller acknowledge and agree that, excepl
with respect to an addition of a UST System removal or upgrading to Schedule 4.6(a){li) as
contemplated by Section 4.6(c)(ii) and Section 4.6{c)(iv}, as applicable, the Purchase Price has
already been reduced to take into account Buyers' estimate of costs associated with removal or
upgrading of the UST Systems at the Post-Closing Removal Premises and Post-Closing
Upgrads Premises. As such, notwithstanding the provisions of Article 12 (Environmental
Indemnification) or Article 13 (Coaperation and Performance of Environmental Remediation and
Indemnificaiicn), Seller shall not be responsible under Article 12 (Environmental
Indemnificaiionyor Article 13 (Cooperation and Performance of Environmental Remediation and

Indemnificatiors} o) perform such work or pay for the costs and expenses of performing such -

work. All UST 3ysiems identified on Schedule 4.6(a)ii) shall be removed or upgraded, as
applicable, by Buyers "o later than the date identified for removal or upgrading as set forth on
Schedule 4.6{a)(il).

(it For the Posf—Closing Removal Premises and Post-Closing

Upgrade Premises, Buyers, al Buyers' expense, shall select (A)a contractor fo be used to

remove or upgrade, as applicable, the UST System and (B) an environmental consultant to
oversee and document UST System closure or upgrading activities, as applicable, in any case
pre-approved in writing by Seller. Buyzis shall give Seller at least ten (10) days prior written
notice of the date scheduled for Buyers' reinuval or upgrading of a UST System at a Post-
Closing Removal Premiges or Post-Closing U'ngrade Premises. Seller may, at Seller's expense,

have Representatives present at the removal or vpgrading of the UST Systems at the Post-.

Closing Removal Premises or Post-Closing Upgrade Premises. -

(i) = The area to be excavated for removal and/or replacement
of a UST System ‘at a Post-Closing Removal Premises or Pesi-Closing Upgrade Premises, as
applicable, shall be fimited to that ground area reascnaby nezessary to remove the UST
System and is subject to Seller's prior approval. Buyers, at bujers' sole cost and expense,
agrees to perform or cause to perform the removal of the UST SYStG‘ n (acluding, but not limited
to, removal and disposal of displaced soil and any groundwater ericountered) at each Post-
Closing Removal Premises and Post-Closing Upgrade Premises, as applzable. In connection
with such removal, Buyers shall be responsible for all costs and expenses whicn are incurred by

Buyers to (A) remove, replace or restore any above ground surface cover or sale o7 any nature)

in connection with UST System removal and replacement, (B) remave any copireie pad or
anchor slab (or portion thereof) for the UST System and, to the extent necessary, repair, replace
or restore any concrete pad or anchor slab {or portion thereof), and (C) transport the (emoved

- UST System to an appropriate disposal site (collectively, ihe "Unreimbursable Excavation or

Restoration _Activities").  Notwithstanding the provisions of Article 12 (Environmental
Indemnification) or Article 13 (Cooperation and Performance of Environmental Remediation and
Indemnification), Seller shall not be responsible under Article 12 (Environmental
Indemnification) or Article 13 (Cooperation and Performance of Environmental Remediation and
Indemnification) to perform or pay for any Unreimbursable Excavation or Restoration Activities,

(v)  Pursuant to the Access Agreement to be executed
between Seller -and Buyers, Buyers grant Seller Post-Closing access to each of the Post-
Clasing Removal Premises and Post-Closing Upgrade Premises for the purpose of completing
any and all actions necessary or advisable relating to the removal or upgrading of any UST

-12-
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System, including, without limitation, the right to inspect and monitor UST System operation
after the Closing Date, the right to inspect and monitor maintenance and removal and upgrading
activities, the right to review inventory reconciliation records, UST System permits or insurance
records, the right to inspect the UST System for tank closure assessments and the right to
inspect and monitor replacement of the UST System. Until removal or upgrading, Selier shall
have the right to inspect and monitor operations, activities and records relating to a UST System
to. be removed or upgraded folowing the Closing, either through testing, visual inspection or
ramote monitoring in accordance with the Accass Agreement.

(v} Following Closing, Sefler shalt be permitted to require .

Buyers (0-conduct and document, the UST Systems closure assessment or assessment related
to the coripiztion of the upgrading, as applicable, in Seller's sole discretion pursuant to Seller's
customary paiivies and procedures, which may include, without limitation, testing and sampling
of soil, soil vapdr extraction, removal and proper disposal of contaminated soll, if any, and the

“deregistration” uf ine UST System, as applicable.

{vi)  Buyers {A) shall maintain exisling satellite communication
services until Buyers instziliis frame relay system or DSL providing comparable access to
- information by Seller and ‘sha!!-be responsible for all monitoring- and inspection of the UST
Systems, (B) shall continue tu_pruperly operate and maintain existing leak detection systems
and all associated hardware compohents; and (C} shall be responsible for monitoring and daily
petroleum inventory recongiliation of th2 1JST System. At Seller's request, Buyers shall provide
Seller with a monthly reconclliation ci e petroleum inventory at each of the Post-Clesing
Removal Premises and Post-Closing Upgrade Premises uniil the UST System is removed or
removed and upgraded, as applicable. Buyars-shall notify Seller within twenty-four (24) hours
after becoming aware of (1) any condition that requires or otherwise warrants inspection or
repair of the UST System; (2) any and all releascs from a UST System at the Post-Closing
Removal Premises or Post-Closing Upgrade Premises, s applicable; (3) any UST System tests
and or inspections conducted by a Third-Party tha identify @ leak or other failure of tank
tightness; (4)any corrective actions associated with the 43T Sysiem at any Post-Closing
Removal Premises or Post-Closing Upgrade Premises; and (5Vany and all regulatory notices
received for the UST Systems at a Post-Closing Removal Prertizes or Post-Closing Upgrade
Premises; provided, that falfure to so notify Seller of any such conziiicn shall not waive Seller's

right to control and direct repair or monitoring of any condition in respect of a UST Systemata |

Post-Closing-Removal Premises or Post-Closing Upgrade Premises. -

. (viily  Any Environmental Condition encounsared..or discovered

“during any removal, replacement or upgrading of a UST System at a Post-Closing Removal

Premises or Post-Closing Upgrade Premises shall be reported by Buyers in accorJante with the

provisions of Article 12 (Environmental Indemnification), and any Claim In respect tnzreof shall
be made by Buyers pursuant to the provisions, including those with respect to termination and
fimitation, of Article 12 (Environmental Indemnification) of this Agreement. To the exient Buyers
seek indemnification from Seller for any Claim or Seller is otherwise performing Remediation
pursuant to Section 12.1 (Seller's Environmental Indemnification) in response’ to any
Environmental Condition encountered al any Posi-Closing Removal Premises or Post-Closing
Upgrade Premises, Seller; in accordance with Arlicle 13 (Gooperation and Performance of
Environmental Remediation and Indemnification), reserves the right to require additional
excavation, segregation of soil, or request any such other activities at such Post-Closing
Removal Premises or Post-Closing Upgrade Premises. The incremental costs assoclated with
additional excavation, segregation of soil or other activities specifically requested by Seller, shall
be borne by Seller. !

13-
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: {(viii) In the event that Buyers fail to conﬁply with this paragraph
(e) and remove or upgrade any UST System at a Post-Closing Removal Premises or Post-
Closing Upgrade Premises, Seller reserves the right to enter the Post-Closing Removal

Premises or Post-Closing Upgrade Premises and remove or upgrade, as applicable, such UST

System in accordance with the Access Agreement and the provisions of this Section 4.6.

(ix) - Each Party shall cooperate with the other Parly to file any
and all closure documents with the applicable Governmental Entity.” Buyers will provide Seller
with a copy of any and all correspondence and written documents provided to and recelved from

any Grvernmental Entity regarding or relating to the tank closure and deregistration of a UST
Svstem ’ . )
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, 96  Future Conveyances/leases. (a) Subject to subparagraphs (d; e (e} below, if
Riteline Properties intends o convey fes title, lease or sublease any of the Purchaued Premises
(including any conveyance to Seller pursuant to any Right of First Refusal) or Ritelinie ?toperties
intends to convey. or lease any UST System for a Purchased Premises, Buyers shall before
making such transfer, lease or conveyance:

) obtain a Phase Il Envircnmental Assessment and provide a copy to

Seller, and, if required by applicable Laws, report any Environmentai

Condition that is determined to be present at such Purchased Premises to
the applicable Governmental Entity;

(in obtain in writing from any subsequen! grantee or lessee of Riteline

Properties a right to access for Selfler over such Purchased Premises,
such right of access to run directly to Seller and contain the grants

26~
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provided in Exhibit G and which right of access is acceptable {0 Seller,
which AcCess Agreement shall be binding on any transferee, and its
SUCCESSOrs OF assigns, and shall be recorded with, of the contents thereof
shall be contained in, the deed, lease OF assignment transferring the
purchased Premises, and

{iii) make any such future conveyance of a Purchased Premises of any lease
of a Purchased premises (during the period that geller is obligated o take
any action pursuant 1o Article 12 (Environmental indemnification) o
Article 13 (Cooperation and Performance of Environmental Remedfatfon
and indemnification)}, gxpressly subject to all the terms and conditions of
this Section 9.6, and the affirmative obligations relating to Buyers'
pbligations set forth in Article 13 (Cogperation and Performance of
Environmental Remediation and indemnification) relating to regulatory
compliance, maintenance of insurance (subslantially similar 1o Buyers'
Environmental insurance) and permits, annual  testing, inventory
reconctiiation and notification requirements set forth herein,

(by The provisions of Section 9.6(a)i) shall not apply to any lease of
sublease by Riteline Properties to any Third-Party or other person, operating a retail motor fuel
{aciiity at a Purchased Premises vising the Brand pursuant o @ written agreement with Buyers of
any Affiliate of Buyers, provided, {j Suyers retain ownership and control of, and full gontractual
and regulatory responsibility for, the US [ System throughout the term of the lease OF sublease

with such Third-Party of Person, (if) tre term of any such lease Of sublease is not more than,

wenty (20} years, and (iif) any such lease Of sublease transaction is completed on of before the
first (1%) annual anniversary of the Closing Uaio

: (c)  Section a.6(a)(ii) and. ()i shall not apply to any conveyance to Seller
pursuant to the Right of First Refusal set forth in the @ anding Agreement. Buyers acknowledge
their obligation to comply with the provisions of Sedtizn 8.6(@)00) N connection with @ sale,
transfer or a_ssignmehl' of the Purchased Premises 0 Seiar pursuant 1o the Right of First
Refusal set forth In the Branding Agreement. :

(dy  No future transfer, lease Of conveyance ©f @ murchased Premises, shall
release Buyers or their permitted SUCCessOTs Of assigns froni any obligations under this
Agreement.

(e) Notwithstanding any provision of this Section 2.6, Buyers shall not
trangfer, assign, convey, lease or sublease any Post-Closing Removal Prerists until the UST
Systemn has been removed from such Post-Closing Removal Premises.
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ARTICLE 12.
ENVIRONMENTAL INDEMNIFICATION

12,1 Seller's Environmentzy lr gemniﬂcation. in consideration of Buyers' performance
of its obligations under the Branding “greement and the Access Agreements, Seller shall
mdemnlfy. defend, discharge, release, sava and hold harmiess the Buyer Indemnified Parties
from and against all Losses asserted agaiist, resulting to or imposed upon or incurred by the
Buyer Indemnified Parties relating to the Purchasczr! Premises and resulting from:

(@)  any Environmental Condition o 4= extent arising from Seller's operations
at the Purchased Premises prior to the Closing Dale; and

(b) any Remednahon to the extent arisixg from Seller's operairons at the
" Purchased Premises prior to the Closing Wute;

which in either case arise as a result of a violation or alleged violatior of Environmental Law in
effect and as enferced on the Closing Date, provided that:

(i Seller's Indemnification under this Section 12.1 shaull-be limited as
provided In Section 14.2 (Monetary Limitatiun. on Seller's
Indemnffication) and Section 14.7 (No Punitive or Cciisaquential
Damages};

(i)  Seller's indemnification under this Sectlon 12.1 in respect of a
Purchased Premises shall be limited as provided in Section 14.10
(Non«Requ.'red Investigation);

(i)  Seller's indemnification obligations under this Section 12.1 shall -

terminate as provided in Section 14.3 (Time Limitation on Seller
Indemnification), Section 14.4 (Termination of Al of Sefler's
indemnification) and Section 14.5 (Termination of Seller's
Environmental Indemnification at a Particufar Purchased

-3
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Promises) and Section 14.6 (Termination of Seller's
Environmental Indemnification at All Purchased Premises); and

(iv)  In addition to the termination provision described in subparagraph
(iiiy.above, Seller's indemnification obligations under this Section
12.1 in respect of a Purchased Premises affected by a Known
Remediation Order shall terminate as provided in Section 13.1
(Termination of Seller's Indemnification Activilies Regarding

" Known Remediation Orders).

Ruvers acknowledge that it is not entitled to indemnification under this Section 12.1 for
any Losses related to the Unreimbursable Excavation or Restoration Activities.

Buysrs. forther acknowledge that in accordance with Section 12.2(c) of this Agreement
(Buyer's Environmiental Indemnification), Buyers have agreed to indemnify, defend, save, hold
harmless, discharge ‘and release Seller for certain Environmental Conditions and Remednat:on
arising from events ar.curring prior to the Closing Date.

12.2 Buyers' Environmental Indemnification. Each Buyer shall indemnify, defend,
discharge, release, save and hold harmiess the Seller Indemnified Parties, from and against all
Losses asserted against, resuiing in or imposed upon or incurred by the Seller Indemnifi ed
Parties relating to the Purchased Fraraizes or the Assets and resuiting from:

(a) any Environmenta! Cordition arising from events or conditions on or-after
the Closing Date;

(b) any Remediafion arising fro'n events or conditions on or after the Closing
Date; and

(v}  ANY ENVIRONMENTAL CONDITON._OR REMEDIATION TO THE

EXTENT ARISING FROM EVENTS OCCURRING PRIOR TO THE

CLOSING DATE OR CONDITIONS ZYISTING PRIOR TO THE
CLOSING DATE, TO THE EXTENT NOT {WDEMNIFIED BY SELLER
UNDER SECTION 121 (SELLER'S ENY:RONMENTAL INDEM-

NIFICATION), WHETHER OR NOT ARISING (FROM THE SOLE

NEGLIGENCE, CONCURRENT NEGLIGENCE, GROSS NEGLIGENCE,
INTENTIONAL CONDUCT OR OTHER FAULT OF AN NDEMN!FIED
PARTY;

provided, that Buyers' indemnifibatiori obligation under this Section 12.2 shall be iriled as
provided in Section 14.7 (No Punitive or Consequential Damages).

ARTICLE 13. '
COOPERATION AND PERFORMANCE OF ENVIRONMENTAL
REMEDIATION AND INDEMNIFICATION

13.1  Termination of Seller’s Indemnification Activiies Regarding Known Remediation
Orders. Seller's obligation to indemnify any Buyer Indemnified Party, with respect to any Known
Remediation Order and any Losses related to the Environmental Condition which is the subject
of such Known Remediation Order, shall terminate upon the earliest to occur of {(any such

occurrence belng the "Remediation Completion Date™):

-33-
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{a)  the date of any closure letter, "no further action” letter, or similar evidence
of approval or concurrence from the Governmental Entity overseeing
such Remediation that such Remediaticn has been completed or that no
further action is required (“Closure Letter”); :

{b)  if such applicable Governmental Entity fails to provide a Closure Letter,
the dafe of the report prepared by Seller's environmental consultant
certifying that the Remediation has been completed in satisfaction of alf
appiicable Environmental Laws; or '

{(¢)  two (2) years after the date Seller has submitied written notice and
supporting documentation to' such applicable Governmental Entity
indicating that the Seller considers its Remediation to be complete.

13.2  Coatrol of Remediation Activities Arising From Known Remediation Orders and
Unknown Envirorimzntal Conditions. If Remediation covered in whole or in part by Selier's
indemnification obiigation described in Section 12.1(a) or 12.1(b) (Seller's Environmental
Indemnification) is requirza to be conducted after the Closing Date, Seller shall have the right, at
lts sole option, to take caclusive control of the Remediation. If Sefler has the right to control
Remediation as provided abcve for &n Environmental Condition not the subject of a Known
Remediation Order, but fails ic- do. so, Buyers shall have the right to assume controt of the

_Remediation, subject to the Buyeis(=ing the following actions:

(@)  consult with Seller in_advance of issuing any material documents,
attending any materiil meetings or hearings or taking any material step or
action in relation to the maerant activities:

(b) provide Seller with reasonabie’ (nt least-thirly (30) days) notice of, and a
reasonable opportunity to attei? any meeting or hearing or the carrying
out of any activities with respect tc"any such Remediation;

() - provide to Seller any documents, infomsation, assistance or access which
Seller may reasonably request; ;

(d) provide Seller with a reasonable opportunity 10 audit the costs of such
Remediation; -

(e)  implement the lowest cost altemative available consisterit with applicable
Environmental Laws, unless an alternative is approved by Seiler, and

() comply with any other reasonable requests of Seller.

133  Nofice; Access: Cooperation; Post-Closing Relesses. (8} Buyers shall
cooperate with Seller's activities in respect of any Remediation which is being conducted or
controlled by Seller pursuant to this Article 13, including but not limited to entering into restrictive
covenants or similar land restrictions required by the applicable Governmental Entity overseeing
such Remediation as a condition to securing a Closure Letter. Further, on the Closing Date,
Buyers shall enter into an Access Agreement as provided in Section 4.9 {Access Agreement).
Sellor agrees that, to the extent practicable, Seller will conduct all Remediation In a manner
which minimizes any disruption to ongoing business activity at the Purchased Premises.
Following the Closing Date, to the extent reasonably practicable, Seller shall use Its reasonable
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efforts to give Buyers prior notice of any activity at the Purchased Premises involving any
excavation or activity that obstructs access to any Purchased Premises. Buyers shall refrain
from conducting any operations which unreasonably interfere with such Remediation.

(b}  Within 72 hours of any Release (or evidence thal a Release may have
oceurred, whether such evidence is obtained or discoversd by Seller or Buyers), Buyers shall
provide Seller with written notice of any such Post-Closing Release and submit to Selter ali
documentation relating fo such Post-Closing Release including correspondence, description of
the release or loss, operating records, tests and inventory records. In connection with any Post-
Closing Release, Buyers, at Buyers' expense, shall cause a reputable environmenta! consultant
to conduct environmental testing related to such release as reasonably requested by Seller and
provide thoresults thereof to Seller.

e In addiiion, Buyers shall provide Seller with prompt written notice of any
Environmental Cordition discovered by Buyers following the Closing for which Buyers intend to
seek indemnificatior;, from Seller pursuant to- Section 12.1 (Sefler's Environmental
Indemnification), including with such nofice all information necessary or relevant to support such
Claim for indemnificatior . :

13.4 Seller's Enviror mental Equipment. Tho Assets transferred to Buyers hereunder
do not include any groundwater monitoring wells or other environmental equipment now located
on the Purchased Premises or nzreafter installed on the Purchased Premises by Seller
{collectively "Seller’'s Environmemal <quipment'). Seller shall at all times retain titls to
Seller's Environmental Equipment and shzii-be responsible for maintenance of and repairs
occasioned by any ordinary wear and tear (n respect of such Seller's Environmental Equipment.

Seller shall have the right at any time subseduent to the Closing Date to add new monitoring -

welis at Seller's expense at any Purchased Premises at mutually agreeable locations, which
new monitoring wells shall automatically be deerien o be a part of Seller's Environmental
Equipment, and to remove Sellers Environmental (Equipment and/or to abandon Seller's
Environmental Equipment in such manner as may oe psrmitted by applicable -laws and
regulations, Upon any removal or abandonment, such pisces. of equipment shall no longer
constitute a part of Seller's Environmental Equipment. |f ziir of Seller's Environmenta
Equipment becomes dameaged Including, but not limited to, any dariage as a result of any

modification at the Purchased Premises pursuant to Section 13.0 (Buyers Modifications fo

Premises), Buyers shall immediately notify Seller of the existence of suzh condition and shall
immediatety compensate Seller for the cost of proper abandonment, relocaiion, replacement
and/or repair of Seller's Environmental Equipment.

13.5 Buyers Modifications to Premises. Buyers acknowledge that any corsiruction or
other modification at a Purchased Premises may aifect Seller's Remediation activiics a! that

Purchased Premises. Prior to any excavation, construction or other activity at any Purchased

Premises where Seller is conducting or controling Remediation or where Seller is then
indemnifying Buyers pursuant to Section 12.1 (Seller's Environmental Indemnification), Buyers
shall give Seller prior written notice of any such activities and permit Selier the full, imely and
reasonable opportunity at Seller's option to (a) change the location of or remove Seller’s
equipment and install new equipment al iocations on the Purchased Premises mutually
agreeable to the Parties and (b) close any affected monitoring wells in accordance with the
requirements of applicable Laws. The costs of such work shall be at Buyers' expense.

13.8 Restoration/Reimbursement Programs. Se-ller, at its sole discretion, may satisfy
its indemnification obligatiqns by participating in, or complying with, a state administered
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restoration program or a state relmbursement program.- Buyers shall, af their expense,
cooperate with Seller to seek relmbursement under any such state administered restoration
program or state reimbursement program. Buyers hereby assign to Seller any and all rights it
may have against any such state program to the extent Sefler has performed work or expended
funds related to the matters for which reimbursement from such program occurs. To the extent
Buyers receive any such reimbursement, Buyers shall promptly pay such reimbursement fo
Seller. ‘

13.7 Remediation Obligation. Seller and Buyers agree that notwithstanding any
provisiei, of this Agreement, Seller shall not be obligated, pursuant to the terms of this
Agreemicot or otherwise, to perform Remediation at any Purchased Premises. to achieve any
standard octandards other than applicable federal standards or the State's cleanup standards,
in each cass, for commercial/industrial property use. '

13.8 Aduitional Covenant Relating to Institutional Controls. In addition to the
covenants set forth i Section 9.7 (Fuiure Use of Premises), Seller and Buyers agree io
cooperate with the etlier and any applicable Governmentai Entity to execute, file and record any
deed notice, restriction ol sirni’ar restrictive covenant in the real property records of 2 Purchased
Premises, to the extent such deed notice, restriction or restrictive covenant Is necessary or

advisable under fo achieve a (losure Letter at any Purchased Premises which is the subject of -

a Known Remediation Order,
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