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lllinois Anti-Predatory
Lending Database
Program

Certificate of Exemption

;

Report Mortgage Fraud
800-532-8785

| The ‘p”ropefty identified as: ' PIN: 28-21-109-006-0000

Address:
Street:

Street line 2:
City: Oak Forest

16159 South Long Avenue

State: IL

Lender Metropolitan Capital Bank

Borrower: Mack Investments 1, LLC

Loan / Mortgage Amount: $4,000,000.00

ZIP Code: 60452

This property is located within the program area and is exempt from the requirements of 765 ILCS.77/70 et seq. because

it is not owner-cccupied.

Certificate number: 8F44CB55-0658-487A-8B2E-9C3893325313

Execution date: 07/31/2013
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lllinois Anti-Predatory
Lending Database
Program

P
i

Certificate of Exemption

Report Mortgage Fravd
800-532-8785

e property|dent;f|edas -

Address:
Street:
Street line 2:
City: Oak Forest

5532 LaPaim Drive

State: IL

Lender: Metropolitan Capital Bank

Borrower: Mack Investments 1, LLC

Loan / Mortgage Amount: $4,000,000.00

PIN: 28-09-304-009-0000

ZIP Code: 60452

This property is located within the program area and is exempt from the requirements of 762 ILCS.77/70 et seq. because

it is not owner-occupied.

Certificate number: DB968264-CD93-40F1-AB28-F1003C2167E4

Execution date: 07/31/2013




UNOEFICIAL CORY
lllinois Anti-Predatory

Le‘nding Database
Program

Certificate of Exemption

Report Mortgage Fraui
800-532-8785
The property identified as:
Address:
Street: 650 Pulaski

Street line 2:
City: Calumet City

Lender: Metropalitan Capital Bank

Borrower: Mack Investments 1, LLC

" /PIN: 30-07-431-032-0000

State: IL

Loan / Mortgage Amount: $4,000,000.00

1324847074 Page: 4 of 43

ZIP Code: 60409

This property is located within the program area and is exempt from the requirements of 765 1LC3.77/70 et seq. because

it is not owner-occupied.

Certificate number: 76804FFC-A2B0-492E-901B-2B295EE45B1B Execution date: 07/31/2013
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lllinois Anti-Predatory
Lending Database
Program

Certificate of Exemption

Report Mortgage rraud F
800-532-8785

The property identified as: ¢ / PIN: 30-07-431-033-0000

Address:

Street: 650 Pulaski

Street line 2:

City: Calumet City State: IL ZIP Code: 60409

Lender. Metropoiitan Capital Bank

Borrower: Mack Investments 1, LLC

Loan / Mortgage Amount: $4,000,000.00

This property is located within the program area and is exempt from the requirements of 765 ILCS.77/70 et seq. because
it is not owner-occupied.

Certificate number: 2710847D-2789-4FFF-8D7B-757D96DB5ESB Execution date: 07/31/2013
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lllinois Anti-Predatory |

Lending Database
Program

Certificate of Exemption

Report Mortgage Frau/d
800-532-8785

“The property identified as:  © /PIN: 29-12-310-068-0000

Address:

Street: 15130 Jeffrey Avenue

Street line 2:

City: Dolton State: L ZIP Code: 60419

Lender: Metropolitan Capital Bank

Borrower: Mack Investments 1, LLC

Loan / Mortgage Amount: $4,000,000.00

This property is located within the program area and is exempt from the requirements of 765LC
it is not owner-occupied.

377170 et seq. because

Certificate number: CD2CDAA2-B680-4531-9D39-57BF8112732B Execution date: 07/31/2013
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lllinois Anti-Predatory
Lending Database
Program

Certificate of Exemption

Report Mortgage rraud
800-532-8785

The property identified as: 77 PIN: 28-34-106-019-0000

Address:

Street: 17820 Baker Avenue

Street line 2:

City: Country Club Hills State: IL ZIP Code: 60478

Lender Metropolitan Capital Bank

Borrower: Mack Investments 1, LLC

Loan / Mortgage Amount: $4,000,000.00

This property is located within the program area and is exempt from the requirements of 765 ILCS.77/70 et seq. because
it is not owner-occupied.

Certificate number: E7A7E918-DD09-407D-8D50-353D7C875FBY Execution date: 07/31/2013
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|
lllinois Anti-Predatory S =4 I

Lending Database
Program

Certificate of Exemption

Report Mortgage rraud ;
800-532-8785

The property identified as: ¢ / PIN: 29-22-112-030-0000

Address:

Street: 16401 South Prairie Avenue

Street line 2:

City: South Holland State: IL ZIP Code: 60478

Lender. Metropolitan Capital Bank

Borrower: Mack Investments 1, LLC

Loan / Mortgage Amount: $4,000,000.00

This property is located within the program area and is exempt from the requirements of 765 ILCS.77/70 et seq. because
it is not owner-occupied.

Certificate number: 7CB2B6DE-3B9D-4472-8141-COC2DF1FBOBB Execution date: 07/31/2013
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This instrument was prepared by:

MKS, ATTORNEYS AT LAW, LLC
225 West Hubbard Street

Chicago, [llinois 60654

Attention: Michael F. Smetana, Esq.

After recording return to:

.
M&rv_u\o!itan Capital Bank
i ntario Street

PLEASE RETURN TO:
#ARRISTER [TTLE

lk‘*‘ 12008 ¥13. € [CERO AVE.
" uAR FOREST, IL 60452
ron ‘NV\MM’\MWW

A

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING

MACK T™MVESTMENTS 1, LLC,
an Ulinoeis litpiteA liability company

Borrow.r,
to
METROPOLITAN CAPITAL FANK,

An Illinois banking corporation
Lender
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MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING
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Defined Terms

As used in this Mortgage, the following terms shall have the following meanings

assigned to them:
Borrower

Borrowers’ Address

Property Address

Lender

Lender’s Address

Loan Agreement

Note

Principal Amount
Maturity Date

Land

FORM Mortgage

MACK INVESTMENTS I, LLC
16800 Qak Park Avenue, Tinley Park, Illinois 60477

Parcel 1: 1014 Eagle Point Drive, Matteson, IL 60443

Parcel 2: 16159 South Long Avenue, Oak Forest, IL 60452
Parcel 3: 5532 LaPalm Drive, Qak Forest, IL 60452

Parcel 4: 650 Pulaski, Calumet City, IL 60409

Parcel 5: 15130 Jeffrey Avenue, Dolten, I1. 60419

Parcel 6: 17820 Baker Avenue, Country Club Hills, 1L 60478
Parcel 7: 16401 South Prairie Avenue, South Holland, 11 60478

Metropolitan Capital Bank, an Illinois banking corporation,
and its successors and assigns as holders of the Note

Mire East Ontario Street, Chicago, Illinois 60611,
Atteution: Chairman/CEQ

That Revclving Credit Agreement dated December 17,
2010 by and‘heiween Borrower and Lender together with
the Loan Modification Agreement dated December 23,
2011, together wih~ the Second Loan Modification
Agreement dated Jure 17, 2013 together with all
agreements issued in substintion or exchange therefor, as
any of the foregoing may ‘be amended, consolidated,
modified or supplemented from 4 weto time

That Amended and Restated Promissoty Note dated
December 23, 2011, together with thai-Seoond Amended
and Restated Revolving Promissory Note datéd June 17,
2013 made by Borrower to the order of Lenger in the
Principal Amount, together with all notes issued in
substitution or exchange therefor, as any of the foregoing
may be amended, consolidated, modified or supplemented
from time to time

$4,000,000.00
June 1, 2015

The property described on Exhibit A to this Mortgage
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Personal Property
Permitted Use

Guarantor(s)

Required Rating

Loan

FORM Mortgage

The property described on Exhibit B to this Mortgage
Residential

James K. McClelland, Mack Industries, Ltd. and Mack
Property Group, Ltd.

A General Policy Rating of A: VIII or better in A.M.
Best’s Key Rating Guide

The loan evidenced by the Note, this Mortgage and other
Loan Documents (defined hereinafter)
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THIS MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING
(“Mortgage”) is made as of the 31¢ day of July, 2013, by Borrower to and for the benefit of
Lender.

RECITALS:

A Borrower has exccuted and delivered to Lender the Note, providing for monthly
instaliments of interest and/or principal and interest, with the balance thereof, if not sooner due
or paid as set forth in the Note, due and payable on the Maturity Date;

B. Lender wishes to secure (i) the prompt payment of the Note, together with all
interest thetesn in accordance with the terms of the Note, as well as the prompt payment of any
additional indeYiedness accruing to Lender on account of any future payments, advances or
expenditures made.ty Lender pursuant to the Note or this Mortgage or any other agreement,
document, or instruzneri¢ securing the payment of the indebtedness evidenced by the Note (the
Note, the Loan Agreemrari, this Mortgage, and any other documents evidencing or securing the
indebtedness evidenced by thiz Note or executed in connection therewith, and any modification,
renewal, and/or extension fiereof, are hereinafter collectively referred to as the “Loan
Documents”), and (ii) the proiapt ‘performance of each and every covenant, condition, and
agreement now or hereafier arisirg sontained in the Loan Documents of Borrower or any
“Guarantor” (as defined in the Note). All payment obligations of Borrower or any Guarantor
are hereinafter sometimes collectively referred to as the “Indebtedness” and all other
obligations of Borrower or any Guarantor ae hereinafter sometimes collectively referred to as
the “Obligations”; and

C. The Schedule of Defined Terms appearing immediately before this page 1S
incorporated into this Mortgage by reference with the sem2 force and effect as if contained in the
body hereof; and

NOW, THEREFORE, TO SECURE TO LENDER tlie fepayment of the Indebtedness
and the performance of the Obligations, Borrower has mortgaged, given, granted, bargained,
sold, alienated, transferred, conveyed, confirmed, warranted, pledged, assigned, hypothecated
and granted and by these presents does hereby irrevocably mortgage, give, grant, bargain, sell,
alien, transfer, convey, confirm, warrant, pledge, assign, hypothecate and graat a security interest
in and to Lender the following described property and all proceeds thereof (wiyzh.property is
hereinafter sometimes collectively referred to as the “Property”):

A. The Land;

B. All improvements of every nature whatsoever now or hereafter situated on the
Land and owned by Borrower (the “Improvements”), and all machinery, furnishings,
equipment, fixtures, mechanical systems and other personal property now or hereafter owned by
Borrower and used in connection with the operation of the Improvements;

C. All easements, rights-of-way, strips and gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and development
rights, and all estates, rights, fitles, interests, privileges, liberties, tenements, hereditaments and
appurtenances of any nature whatsoever, in any way belonging, relating or pertaining to the Land

1
FORM Mortgage
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and the Improvements and the reversion and reversions, remainder and remainders, and all land
lying in the bed of any street, road or avenue, opened or proposed, in front of or adjoining the
Land, to the center line thereof and all the estates, rights, titles, interests, dower and rights of
dower, curtesy and rights of curtesy, property, possession, claim and demand whatsoever, both at
law and in equity, of Borrower of, in and to the Land and the Improvements and every part and
parcel thereof, with the appurtenances thereto;

D. All agreements affecting the use, enjoyment or occupancy of the Land and/or
Improvements now or hereafter entered into (the “Leases™), including any and all guaranties of
such Leascs, and any other credit support given by any guarantor or by any unit or agency of
governmeni {including, but not limited to, all housing assistance contracts (“HAP Contracts™)
made by and b:tween Borrower and the U.S. Department of Housing and Urban Development
and/or public fousing authority authorized by the U.S. Department of Housing and Urban
Development [collectively, [“HUD”]), and the immediate and continuing right to collect all
rents, income, receiris; royalties, profits, issues, service reimbursements, fees, accounts
receivables, revenues-zad prepayments of any of the same from or related to the Land and/or
Improvements from time ¢ tizg< accruing under the Leases and/or the operation of the Land and/
or Improvements (the “Rents™) veserving to Borrower, however, so long as no “Event of
Defaunlt” (hereinafter defined) hos occurred hereunder, a revocable license to receive and apply
the Rents in accordance with the terms and conditions of Paragraph 13 of this Mortgage;

E. The Personal Property;

F. All awards or payments, including interest thereon, which may heretofore and
hereafter be made with respect to the Land and th¢ Ixinrovements, whether from the exercise of
the right of eminent domain or condemnation (includipg “ut not limited to any transfer made in
lieu of or in anticipation of the exercise of said rights), or ier a change of grade, or for any other
injury to or decrease in the value of the Land and Improvements;

Q. All proceeds of and any unearned premiums on any insurance policies covering
the Property, including, without limitation, the right to receive and 2oply the proceeds of any
insurance, judgments, or settlements made in lieu thereof, for damage to th= Property;

H. All proceeds of the conversion, voluntary or involuntary, of any of the foregoing
including, without limitation, proceeds of insurance and condemnation awards, into cash or
liquidation claims; and

L Any and all proceeds and products of any of the foregoing and any and all other
security and collateral of any nature whatsoever, now or hereafter given for the repayment of the
Indebtedness and the performance of Borrower’s obligations under the Loan Documents,
including (without limitation) all other escrows established with Lender by Borrower.

AND without limiting any of the other provisions of this Mortgage, to the extent
permitted by applicable law, Borrower expressly grants to Lender, as a secured party, a security
interest in the portion of the Property that is or may be subject to the provisions of the Uniform
Commercial Code that are applicable to secured transactions; it being understood and agreed
that the Improvements and Fixtures are part and parcel of the Land (the Land, the Improvements
and the Fixtures are collectively referred to as the “Real Property™) appropriated to the use

2
FORM Mortgage
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thereof and, whether affixed or annexed to the Real Property or not, shall for the purposes of this
Mortgage be deemed conclusively to be real estate and mortgaged hereby.

TO HAVE AND TO HOLD the Property and all parts thereof, together with the rents,
issues, profits and proceeds thereof, unto Lender to its own proper use, benefit, and advantage
forever, subject, however, to the terms, covenants, and conditions herein.

At no time shall the principal amount of the Indebtedness, not including sums advanced
in accordance herewith to protect the security of this Morigage, exceed two hundred percent
(200%) of+he original amount of the Note.

Boirower covenants and agrees with Lender as follows:

1. Paymer. of Indebtedness: Performance of Obligations. Borrower  shall
promptly pay when Zu¢-ihe Indebtedness and shall promptly perform all Obligations.

2. Taxes and Qther-Obligations. Borrower shall pay, when due, and before any
interest, collection fees or peualties shall accrue, all taxes, assessments, fines, impositions and
other charges and obligations, ircluding charges and obligations for any present or future repairs
or improvements made on the Propeicy, or for any other goods or services or utilities furnished to
the Property, which may become a lieil pn.or charge against the Property prior to this Mortgage,
subject, however, to Borrower’s right to/pontest such lien or charge upon the posting of security
reasonably satisfactory to Lender so long as stch contest stays the enforcement or collection of
such lien or charge. Should Borrower fail to-mzie such payments, Lender may, at its option and
at the expense of Borrower, pay the amounts duc for the account of Borrower. Upon the request
of Lender, Borrower shall immediately fumish to T e<ider all notices of amounts due and receipts
evidencing payment. Borrower shall promptly notify Terder of any lien on all or any part of the
Property and shall promptly discharge any unpermitted iicn or encumbrance.

3. Reserves for Taxes/Insurance.

(a) To the extent Lender has elected to estabiishreserves for the Loan
pursuant to the Loan Agreement, Borrower shall pay to Lender, at the time of and in
addition to the monthly installments of principal and/or interest dus under the Note, a
sum equal to /12 of the amount estimated by Lender from time to time-ic be sufficient to
enable Lender to pay at least 30 days before they become due and payable, all taxes,
assessments and other similar charges levied against the Property. So long.as-no Event
of Default exists hereunder, Lender shall apply the sums so paid by Borrower te pay such
tax items. In making any such payments, Lender may do so according to any bill,
statement or estimate obtained by Lender in good faith, without inquiry into the accuracy
of such bill, statement or estimate or into the validity thereof. These sums may be
commingled with the general funds of Lender, and no interest shall be payable thereon
nor shall these sums constitute trust funds. If such amount on deposit with Lender is
insufficient to fully pay such tax items and ground rents, if applicable, Borrower shall,
within 10 days following notice at any time from Lender, deposit such additional sum as
may be required for the full payment of such tax items and ground rents, if applicable.
Borrower hereby grants Lender a first priority security interest in such funds and
Borrower shall execute any other documents and take any other actions necessary to

3

FORM Mortgage
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provide Lender with such a perfected security interest. Upon the Maturity Date, the
moneys then remaining on deposit with Lender or its agent shall, at Lender’s option, be
applied against the Indebtedness. The obligation of Borrower to pay such tax items and
ground rents is not affected or modified by the provisions of this paragraph.

(b) Borrower shall pay to Lender, at the time of and in addition to the monthly
installments of principal and/or interest due under the Note, a sum equal to 1/12 of the
amount estimated by Lender from time fo time to be sufficient to enable Lender to pay
at least 30 days before they become due and payable, all insurance premiums due for the
rediewral, on an annual basis, of the coverage afforded by the insurance policies required
herenader upon the expiration thereof. So long as no Event of Default exists hereunder,
Lendér <hall apply the sums so paid by Borrower to pay such insurance premiums. In
making any such payment, Lender may do so according to any bill, statement or estimate
obtained by Leader in good faith, without inquiry into the accuracy of such bill, statement
or estimate or #ito the validity thereof. These sums may be commingled with the general
funds of Lender, and no interest shall be payable thereon nor shall these sums constitute
trust funds. If such arsount on deposit with Lender is insufficient to fully pay such
insurance premiums, Borrover shall, within 10 days following notice at any time from
Lender, deposit such adcitional sum as may be required for the full payment of such
insurance premiums. Borrower hereby grants Lender a first priority security interest in
such funds and Borrower shall-sxzcute any other documents and take any other actions
necessary to provide Lender with such-a perfected security interest. Upon the Maturity
Date, the moneys then remaining on deposit with Lender or its agent shall, at Lender’s
option, be applied against the Indebtedaess. The obligation of Borrower to pay such
insurance premiums is not affected or modifisd by the provisions of this paragraph.

(c) Upon the occurrence of an Event of Difault, Lender may apply any amounts
then held in any of the reserves described above to i€ payment of the Indebtedness in
such order as Lender may elect, in its sole and absolute-discretion.

4. Use of Property. Unless required by applicable law, Borrower shall not permit
changes in the use of any part of the Property from the use existing at the time this Mortgage was
executed, which use Borrower represents and warrants is limited to the Pérmitted Use and related
uses. Borrower shall not initiate or acquiesce in a change in the zoning clessification of the
Property without Lender’s prior written consent.

5 Insurance and Condemnation. Borrower shall keep the Improvements nsured, and
shall maintain during the entire term of this Mortgage, comprehensive general liability coverage
and such other coverages requested by Lender, by carrier(s), it amounts and in form at all times
satisfactory to Lender, which carrier(s), amounts and form shall not be changed without the prior
written consent of Lender. All such policies of insurance shall be issued by insurers qualified
under the laws of the state in which the Land is located, duly authorized and licensed to transact
business in such state and reflecting the Required Rating. Borrower shall maintain all coverages
on the Property as are required by Lender at the closing of the Loan, and all other coverages as
may be deemed necessary by Lender from time to time during the term of the Loan. Any failure
by Lender to insist on full compliance with all of the above insurance Tequirements at closing does
not constitute a waiver of Lender’s right to subsequently require full compliance with these
requirements. All policies required hereunder shall be indicated by evidence of insurance on the

4
FORM Mortgage
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Accord 28 form of certificate (as such form may be updated and renamed from time to time),
naming Lender as loss payee and as additional insured. Unless Borrower provides Lender with
evidence of the insurance coverage required by this Mortgage, Lender may purchase insurance at
Borrower’s expense to protect Lender’s interests in the Property and to maintain the insurance
required by this Mortgage. This insurance may, but need not, protect Borrower’s interests. The
coverage purchased by Lender may not pay any claim made by Borrower or any claim that is
made against Borrower in connection with the Property or any required insurance policy.
Borrower may later cancel any insurance purchased by Lender, but only after providing Lender
with evidence that Borrower has obtained insurance as required by this Mortgage. If Lender
purchases insurance for the Property or insurance otherwise required by this Mortgage, Borrower
will be responsible for the costs of that insurance, including interest and other charges imposed by
Lender in comnection with the placement of the insurance, until the effective date of the
cancellation orfexpiration of the insurance. The costs of the insurance may be added to the
Indebtedness. The costs of the insurance may be more than the cost of insurance Borrower is able
to obtain on its own.

In case of loss or dainajze by fire or other casualty, Borrower shall give immediate written
notice thereof to the insurance carrier(s) and to Lender. Lender is authorized and empowered to
make or file proofs of loss or darhage (in each case only so long as such loss or damage is equal
to or greater than $25,000.00) and to scttle and adjust any claim under insurance policies which
insure against such risks, or to direct Boricwer, in writing, to agree with the insurance carrier(s)
on the amount to be paid in regard to such loss.The proceeds of any insurance claim are hereby
assigned to and shall be paid to Lender as further security for the payment of the Indebtedness
and performance of the Obligations and applied &s =2t forth herein.

Borrower shall immediately notify Lender of a:vaction or proceeding relating to any
condemnation or other taking, whether direct or indirect. of the Property, or part thereof, and
Borrower shall appear in and prosecute any such action or preceeding unless otherwise directed
by Lender in writing. Borrower authorizes Lender, at Lendet"s Ontion, as attorney-in-fact for
Borrower, to commence, appear in and prosecute, in Lender’s or Burrower’s name, any action
or proceeding relating to any condemnation or other taking of the Pruperty, whether direct or
indirect, and to settle or compromise any claim in connection with such coridemnation or other
taking, provided such claim is for an amount equal to or greater than $25,000.00., The proceeds
of any award, payment or claim for damages, direct or consequential, in conméciion with any
condemnation or other taking, whether direct or indirect, of the Property, or part ‘nsteof, or for
conveyances in lieu of condemnation, are hereby assigned to and shall be paid to Lender as
further security for the payment of the Indebtedness and performance of the Obligations and
applied as set forth herein.

Provided no Event of Default then exists hereunder, the net insurance proceeds
and net proceeds of any condemnation award (in each case after deducting only Lender’s
reasonable costs and expenses, if any, in collecting the same) shall be made available for the
restoration or repair of the Property if, in Lender’s sole judgment (a) restoration or repair and the
continued operation of the Property is economically feasible, as determined by Lender, (b) the
value of Lender’s security is not reduced, (c) the loss or condemnation, as applicable, does not
occur in the 6-month period preceding the stated Maturity Date and Lender’s independent
consultant certifies that the restoration of the Property can be completed at least 90 days prior to
the Maturity Date, and (d) Borrower deposits with Lender an amount, in cash, which Lender, in
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its sole discretion, determines is necessary, in addition to the net insurance proceeds or net
proceeds of any condemnation award, as applicable, to pay in full the cost of the restoration or
repair, including the cost to carry the Property and make all required payments due under the
Loan during the period of restoration or repair. Notwithstanding the foregoing, it shall be a
condition precedent to any disbursement of insurance proceeds held by Lender hereunder that
Lender shall have approved (x)all plans and specifications for any proposed repair or
restoration, (y) the construction schedule and (z) the architect’s and general contractor’s contract
for all restoration that exceeds $25,000.00 in the aggregate. Lender may establish other
conditions it deems reasonably necessary to assure the work is fully completed in a good and
workmanb'ie manner free of all liens or claims by reason thereof. Borrower’s deposits made
pursuant to ii's paragraph shall be used before the net insurance proceeds or net proceeds of any
condemnation award, as applicable, for such restoration or repair. If the net insurance proceeds
or net proceeds oI zny condemnation award, as applicable, are made available for restoration or
repair, such work shall be completed by Borrower in an expeditious and diligent fashion, and in
compliance with all applicable laws, rules and regulations. At Lender’s option, the net insurance
proceeds or net proceeds'sr any condemnation award, as applicable, shall be disbursed pursuant
to a construction escrow icc:piable to Lender. 1If following the final payments for the
completion of such restoration or repair there are any net insurance proceeds or net proceeds of
any condemnation award, as applicable, remaining, such proceeds shall be paid (i) to Borrower
to the extent Borrower was required'te make a deposit pursuant to this paragraph, (i) then to
fund any shortfall in any reserve, (iii) then 0 Lender to be applied to the Indebtedness, whether
or not due and payable until paid in full, and (iv)-then to Borrower. If an Event of Default then
exists, or any of the conditions set forth in susparagraphs (a) through (d) of this Paragraph 5
have not been met or satisfied, the net insurance precseds or net proceeds of any condemnation
award, as applicable, shall be applied to the Indebtedniss, whether or not due and payable, with
any excess paid to Borrower.

6. Preservation and Maintenance of Property. Berrower (a) shall not commit waste

or permit impairment or deterioration of the Property; (b) shall nut-akandon the Property; (c) shall
keep the Property in good repair and restore or repair promptly,-in-a_good and workmanlike
manner, all or any part of the Property to the equivalent of its originai condition, ordinary wear
and tear excepted, or such other condition as Lender may approve in writing, upon any damage or
loss thereto, if net insurance proceeds are made available to cover in whole or in part the costs of
such restoration or repair; (d) shall comply with all laws, ordinances, regulations-ans requirements
of any governmental body, and all requirements of any documents applicable tc” the Property:;
(e) shall provide for management of the Property by Borrower or by a propetty inanager
satisfactory to Lender pursuant to a contract in form and substance satisfactory to Lender;(f) shall
not take any steps whatsoever to convert the Property, or any portion thereof, to a condominium or
cooperative form of management; (g) shall not install or permit to be installed on the Property any
underground storage tank or above-ground storage tank without the written consent of Lender; and
(h) shall give notice in writing to Lender of and, unless otherwise directed in writing by Lender,
appear in and defend any action or proceeding purporting to affect the Property, the security
granted by the Loan Documents or the rights or powers of Lender. Neither Borrower nor any
tenant or other person shall remove, demolish or alter any Improvement or any fixture, equipment,
machinery or appliance in or on the Land and owned or leased by Borrower except when incident
to the replacement of fixtures, equipment, machinery and appliances with items of like kind.
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7. Protection of Lender’s Security: Leases. If Borrower fails to pay the
Indebtedness or perform the Obligations, or if any action or proceeding is commenced which
affects the Property or Lender, at Lender’s option, Lender may make such appearances, disburse
such sums and take such action as Lender deems necessary, in its sole discretion, to protect the
Property or Lender’s interest herein, including entry upon the Property to make repairs and
perform environmental tests and studies. Any amounts disbursed by Lender pursuant to this
Paragraph 7 (including attorneys” costs and expenses), with interest thereon at the “Default
Rate” (defined in the Note) from the date of disbursement, shall become additional Indebtedness
of Borrower secured by the Loan Documents and shall be due and payable on demand. Nothing
contained in this Paragraph 7 shall require Lender to incur any expense or take any action
hereundcr.

Borrowcr'shall not be authorized to enter into any ground lease of the Property, without
Lender’s prior wiiiien approval. Borrower shall not, without Lender’s prior written consent,
modify, amend, surrcndir or terminate any Lease, which approval shall not be unreasonably
withheld or delayed. All/Lcases of space in the Property shall be on the form of lease previously
approved by Lender for residertial uses only. Except as otherwise hereinafter provided, the term
of all Leases (including, all exiensions and renewal thereof) shall be no less than one (1) year.
Notwithstanding the foregoing, a'l HAP Contracts and related Lease shall be no more and no
less than one (1) year. All Leases o space in the Property executed or renewed after the date
hereof, which Leases are not otherwise'bzsed on the fair market rental of such Property and do
not otherwise meet the requirements set forth herein, must be approved by Lender prior to the
execution thereof by Borrower. All HAP Contracts shall be on the form prescribed by HUD.

8. Inspection. Lender and its agents anddegignees may make or cause to be made
reasonable entrics upor and inspections of the froperty, including for performing any
environmental inspections and testing of the Property, and inspections of Borrower’s books,
records, and contracts at all reasonable times upon reasonable advance notice, which notice may
be given in writing or orally. Borrower shall cooperate with Leadsr and its agents and designees
with respect to all such inspections, including any related to the sale or potential sale of all or any
portion of the Loan by Lender and any securitization or potential securitizaiizn involving the Loan,

9. Books and Records. Borrower shall keep and maintain at all tines at Borrower's
address stated above, or such other place as Lender may approve in writing, complcts and accurate
books of accounts and records adequate to reflect correctly the results of the opération of the
Property and copies of all written contracts, Leases and other instruments affecting the Progerty.

10. Financial Statements. ~ Borrower shall deliver, or cause to be delivered, to Lender,
the following: on at least an annual basis within sixty (60) days of the end of Borrower’s (or
Guarantor’s, as the case may be) fiscal year and at such other times as Lender may reasonably
request, annual financial statements for Borrower and each Guarantor on a form approved by
Lender setting forth the information therein as of the close of the immediately preceding fiscal
year, containing income and expense statements and a balance sheet. All annual financial
statements shall be (x} complied by an independent certified public accounting firm acceptable to
Lender in accordance with generally accepted accounting principles consistently applied, (y)
certified by the persons or entities to which they apply to be true, complete and correct and (z) in
detail as Lender may require; provided, however, that any individual Guarantor’s annual financial
statements nced not be complied by a certified public accounting firm. In addition, Borrower shall
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deliver, or cause to be delivered, to Lender, on an annual basis but no later than thirty (30) days
after its due date and at such other times as Lender shall reasonably request, income tax returns,
request for extensions and other items filed by Borrower and cach Guarantor and such other
financial information as Lender may reasonably request from time to time. All of the information
required by Lender in this paragraph must be in a form acceptable to Lender in its absolute and
sole discretion. If Borrower fails to timely furnish Lender with any of the financial information
and reports set forth in this paragraph within the required time periods, Lender shall have the right,
acting in its sole discretion, to hire a certified public accounting firm acceptable to Lender, to
prepare such financial information and reports, on an audited basis. The costs and expenses of
such accounting firm shall be paid by Borrower on demand and, to the extent advanced by Lender
become, ‘Wil interest thereon from the date advanced by Lender at the Default Rate, additional
Indebtedness o1 Borrower secured by the Loan Documents.

I'l. Hazardsy: Substances.  Borrower covenants and agrees that it (a) shall not use,
generate, store, or ailow to be generated, stored or used, any “Hazardous Substances”
(hereinafier defined) on the Property, except in the ordinary course of Borrower’s business and in
accordance with all “Envirqamental Laws” (hereinafter defined), (b) shall at all times maintain
the Property in full compliazce with all applicable Environmental Laws, including timely
remediating the Property if and when required, and (c) shall cause compliance by all tenants and
sub-tenants on the Property with Borrower’s covenants and agreements contained in this
Paragraph 11. Borrower shall prompt.y astify Lender in writing of (i) any investigation, claim
or other proceeding by any party causeq or threatened in connection with any Hazardous
Substances on the Property, or the failure or illeged failure of the Property to comply with any
applicable Environmental Laws, or (ii) Borrower’s dscovery of any condition on or in the vicinity
of the Property to fail to comply with applicable Envirodmental Laws.

The term “Environmental Laws” shall include any present and future federal, state and/
or local law, statute, ordinance, code, rule, regulation, licenss, a: ithorization, decision, order,
injunction or decree and/or other governmental directive or requirement, as well as common
law, which pertains or relates to health, safety or the environment vinclading but not limited to,
ground or air or water or noise pollution or contamination, and underg-vund or above ground
tanks) and shall include, without limitation, the Comprehensive Envirtnmental Response,
Compensation and Liability Act of 1980, as amended (“CERCLA?), the Resouvice Conservation
and Recovery Act of 1976, as amended (“RCRA™), and any state or federal lisi Or superlien
or environmental clean-up statutes, and regulations, rules, guidelines, or standards promulgated
pursuant thereto all as amended from time to time. The term “Hazardous Substances shall
include any substance, whether solid, liquid or gaseous: (i) which is listed, defined or regulated
as a “hazardous substance,” “hazardous waste”, universal waste” or “solid waste,” or otherwise
classified as hazardous or toxic, in or pursuant to any Environmental Laws; or (ii) which is or
contains asbestos, radon, any polychlorinated biphenyl, urea formaldehyde foam insulation,
explosive or radioactive material, lead paint, or motor fuel or other petroleum hydrocarbons; or
(iii) which causes or poses a threat to cause a contamination or nuisance on the Property or any
adjacent property or a hazard to the environment or to the health or safety of persons on or about
the Property.

12. Representations and Covenants.
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(a) If Borrower is a corporation, it represents that it is a corporation duly
organized, existing and in good standing under the laws of its state of incorporation, that
it is duly qualified and in good standing under the laws of the state where the Land 1s
located, and that the execution and delivery of the Loan Documents and the performance
of the obligations thereunder are within Borrower’s corporate powers, have been duly
authorized by all necessary action of its board of directors, and do not contravene the
terms of its articles of incorporation or by-laws.

(b} If Borrower is a general or limited partnership or a limited lability company,
it sepresents that it is duly formed, organized and existing in the state of its formation,
that 1.is qualified to do business under the laws of the state where the Land is located,
and t'at the execution and delivery of the Loan Documents and the performance of the
obligations thereunder do not conflict with any provision of Borrower’s partnership
agreement| .. operating agreement, as applicable, and all other certificates and
agreements governing Borrower, and have been duly authorized by all necessary action
of its partners orzitembers.

(c) Borrower Tepresents that (i) the execution and delivery of the Loan
Documents, the payment of tue Indebtedness, and the performance of the Obligations do
not violate any law or conflict'with any agreement by which Borrower is bound, or any
court order by which Borrowet'is psund, (if) no consent or approval of any governmental
authority or any third party is“1equired for the execution or delivery of the Loan
Documents, the payment of Indebtecness, and the performance of the Obligations, and
(iii) the Loan Documents are valid and omding agreements, enforceable in accordance
with their terms.

(d) Borrower represents that (i) it is lavfvilv seized with fee simple title in the
estate hereby conveyed; (ii) it has the right to morfgage, convey, assign and grant a
first security interest in the Property; (iii) the Proper.wv._is-anencumbered, and Borrower
will warrant and defend title to the Property against al! ~laims and demands, subject
to easements and restrictions listed in a schedule of excepilons to coverage in the title
insurance policy accepted by Lender insuring Lender’s interest in the Property; and (iv) it
has no operations, assets or activities other than the Property.

(e) Borrower represenis and covenants that (i)all material peoriis, licenses,
authorizations, approvals, and certificates, including certificates of ceinpletion and
occupancy permits, required by law, ordinance ot regulation have been obtain<dand are
and shall remain in full force and effect; and (ii) Borrower and the use and occupancy
of the Land and all improvements thereon are and shall remain in compliance with all
laws, regulations and ordinances, including without limitation, all restrictive covenants of
record and zoning and building laws.

(f) Borrower represents that all of the improvements on the Land lie wholly
within the boundaries of and building line restrictions relating to the Land and no
improvements located on adjoining lands encroach upon the Land so as to affect the
value or marketability of the Property, except those which are insured against by the title
insurance policy accepted by Lender insuring Lender’s interest in the Property.
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(g) Borrower represents that the Property is served by public utilities, water
and sewer (or septic facilities) and services in the surrounding community, including
police and fire protection, public transportation, refuse removal, public education, and
enforcement of safety codes which are adequate in relation to the premises and location
on which the Property is located (taking into account the Permitted Use of the Property).

(h) Borrower represents that the Property is serviced by public water and sewer
systems which are adequate in relation of the improvements and location on which the
Property is located. All liquid and solid waste disposal, septic and sewer systems located

n the Property are in good and safe condition and repair and in compliance with all
appiicable laws.

(1) Borrower represents that the Property has parking and other amenities
necessary for) the operation of the business currently conducted thereon which are
adequate in relation to the premises and location on which the Property is located.

() Borrower répresents that the Property is a contiguous parcel and a separate tax
parcel, and there are fio-delinquent taxes or other outstanding charges adversely affecting
the Property.

(k) Borrower represents that no action, omission, misrepresentation, negligence,
fraud or similar occurrence has-uiken place on the part of any person that would
reasonably be expected to result in the tatiure or impairment of full and timely coverage
under any insurance policies providing coy<rage for the Property.

(1} None of Borrower, any Guarantor; ot any other holder of a direct or indirect
legal or beneficial interest in Borrower is or wili be, held, directly or indirectly, by a
“foreign corporation,” “foreign partnership,” “forcign tmst,” “foreign estate,” “foreign
person,” “affiliate” of a “foreign person” or a “United States intermediary” of a “foreign
person” within the meaning of IRC Sections 897 and i4%J, the Foreign Investments
in Real Property Tax Act of 1980, the International Investriert and Trade in Services
Survey Act, the Agricultural Foreign Investment Disclosure Act of 1978, the regulations
promulgated pursuant to such acts or any amendments to such acts.

(m) None of Borrower or any Guarantor is insolvent, and thers has been no
(i) assignment made for the benefit of the creditors of any of them, (ii) appointment of
a receiver for any of them or for the properties of any of them, or (iii) any tarkiuptey,
reorganization, or liquidation proceeding instituted by or against any of them.

(n) All information in the application for the Loan submitted to Lender (the
“Loan Application”) and in all financial statements, rent rolls, reports, certificates and
other documents submitted in connection with the Loan Application or in satisfaction of
the terms thereof, are accurate, complete and correct in all material respects. There has
been no material adverse change in the representations made or information heretofore
supplied by or on behalf of Borrower or any Guarantor in connection with the Loan or
the Loan Application as to Borrower, any Guarantor, or the Property. There has been no
adverse change in any condition, fact, circumstance or event that would make any such
representations or information inaccurate, incomplete or otherwise misleading.
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(0) (i) There is no litigation, arbitration, condemnation proceeding or other
proceeding or governmental investigation pending or, to Borrower’s knowledge,
threatened against or relating to Borrower, any Guarantor, or the Property and there
are no outstanding judgment(s) against or relating to Borrower or any Guarantor (ii}
Borrower and Guaranior, each has not (A) had any property foreclosed upon, (B) given
a deed in lieu of foreclosure, or (C) been involved in any criminal proceedings where
Borrower or Guarantor was the defendant and (ii1) Borrower has not defaulted on any
loan or other indebtedness.

(p) The proceeds evidenced by the Note will be used by Borrower solely and
exchisively for proper business purposes and will not be used for the purchase or carrying
of registered equity securities within the purview and operation of any regulation issued
by the Boxrd-of Governors of the Federal Reserve System or for the purpose of releasing
or retiring any-indebtedness which was originally incurred for any such purpose.

(q) Borrower represents and covenants that all Leases of space in the Property
existing as of the daielisieof are in writing,

(r) Borrower covenants. that Lender shall be allowed to advertise in the various
news or financial media that Leader has provided the Loan to Borrower, but Borrower
shall not do so without Lender’s priar written permission.

(s) Borrower represents that Eorrower and all Guarantors have filed all federal,
state, county, municipal, and city income ard other tax retums required to have been filed
such returns or pursuant to any assessments received by them. Neither Borrower nor any
Guarantor knows of any basis for any additional alséssment in respect to any such taxes
and related liabilities for prior years.

(t) Borrower covenants that if at any time the United States of America, any State
thereof or any subdivision of any such State shall require reveire or other stamps to
be affixed to the Note or this Mortgage, or impose any other tax.or charge on the same,
Borrower will pay for the same, with interest and penalties thereon, if zay.

(u) As of the date hereof, Borrower represents that Borrower and Guarantors have
no valid offset, defense, counterclaim, abatement or right to rescission with resnest to any
of the Loan Documents.

(v) Borrower has dealt with no broker and Borrower shall pay all fees and
expenses owing to any mortgage broker and will indemnify, defend and hold Lender
harmless from any and all other brokerage claims related to the Loan.

(w) Notwithstanding anything to the contrary contained herein, Borrower shall
not bring an action for partition with respect to such Borrower’s ownership interest in
the Property or to compel any sale thereof, and each entity comprising Borrower hereby
expressly waives any and all rights to partition the Property.
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Except as otherwise provided herein, each and all of the representations, covenants and
obligations of Borrower shall survive the execution and delivery of the Loan Documents and
shall continue in full force and effect until the Indebtedness is paid in full.

13. Lease Assignment. Borrower acknowledges that, concurrently herewith
Borrower is delivering to Lender, as additional security for the repayment of the Loan, an
Assignment of Leases and Rents (the “Assignment”) pursuant to which Borrower has assigned
to Lender all of Borrower’s right, title and interest in the Leases and the Rents and income from
the Property. All of the provisions of the Assignment are hereby incorporated herein as if fully
set forth/at izngth in the text of this Mortgage. Borrower agrees to abide by all of the provisions
of the Assignment.

14. Subyrdination. Non-Disturbance and Attornment Agreements/Estoppel
Certificates.

(a) Borrower shall, within 10 days after Lender’s request, furnish Lender with
a written statement, aly acknowledged, setting forth the sums secured by the Loan
Documents and any right-of set-off, counterclaim or other defense which exists against
such sums and the Obligaiions.

(b) If the Property inclpdes commercial property, Borrower shall use best
efforts (including institution of Ltigation) to deliver to Lender upon request, tenant
subordination, non-disturbance and ‘attornment agreements/estoppel certificates from
each commercial tenant at the Property in form and substance reasonably satisfactory
to Lender provided that Borrower shall notbewequired to deliver such certificates more
frequently than two (2) times in any calendar year:

15. Transfers of the Property or Ownership Interesis in Borrower:; Assumption:
Due on Sale/Encumbrance.

(a) No Sale/Encumbrance. Borrower agrees that Bo-rower shall not, without
the prior written consent of Lender, sell, convey, mortgage, grait; bargain, encumber,
pledge, assign, or otherwise transfer the Property or any interest flieicin or any part
thereof or permit the Property or any part thereof to be sold, conveyed. mortgaged,
granted, bargained, encumbered, pledged, assigned, or otherwise trapsteired except
for: (i) pursuant to Leases of space in the Property to tenants in accordaice with the
provisions of Paragraph 7; (ii)in connection with a condemnation action.ur other
taking; or (iii) the disposal of personalty that is obsolete or no longer used or useful, so
long as such personalty is replaced with similar items of comparable value and utility
and in which Lender has a first lien and mortgage. In addition, Borrower shall not allow,
without the prior written consent of Lender, any pledge of any ownership interests in
Borrower.

(b) Sale/Encumbrance Defined. A sale, conveyance, mortgage, grant,
bargain, encumbrance, pledge, assignment, or transfer of the Property within the meaning
of this Paragraph 15 shall be deemed to include, but not limited to the following: (i} an
installment sales agreement wherein Borrower agrees to sell the Property or any part
thereof for a price to be paid in installments; (ii) an agreement by Borrower leasing all or

12
FORM Mortgage




1324847074 Page: 27 of 43

UNOFFICIAL COPY

a substantial part of the Property for other than actual occupancy by a space tenant
thereunder or a sale, assignment or other transfer of, or the grant of a mortgage in,
Borrower’s right, title and interest in and to any Leases or any Rents; (iii} other than as
may be permitted in the Loan Agreement, a sale, encumbrance, pledge, hypothecation, or
transfer of any of the ownership interests or management interests (including beneficial
interests) in Borrower (by operation of law or upon death by devise or descent or
otherwise or of any ownership or management interest (including beneficial interest) in a
general partner, manager or managing member of Borrower, if applicable; or (iv) other
than as may be permitted in the Loan Agreement, the resignation, withdrawal, removal or
aédition of any manager of Borrower or any manager of any general partner, manager or
mapaging member of Borrower. Notwithstanding the foregoing, the following transfers
of inter<sts in Borrower shall not be deemed to be a sale or encumbrance for the purpose
of this®2agraph 15: (1) transfers of interests in Borrower for estate planning purposes
to immediate family members (which shall be limited to a spouse, parent, child and
grandchild (ca‘h/an “Immediate Family Member”)) of such party or to trusts or entities
created for the benefit of Immediate Family Members provided that (A) if the transferor
is a Guarantor, such-Guarantor still controls such transferred interest and such Guarantor
shall not be released from any guaranty or indemnity agreement by virtue of such
permitted transfer, (B) Bosrower shall provide Lender with 30 days’ prior written notice
of any such permitted transfer, (). Borrower shall reimburse Lender for all costs and
expenses, including reasonable atcmey fees incurred by Lender in connection with such
permitted transfer, (D) there has beer no change in control or management rights as a
result of such transfer, (E) such transfzr, has no effect on the continuing status of
Borrower, and (F) Borrower shall furnish-Lender with copies of any documentation
executed in connection with such permitted ransfer promptly after execution thereof or
(2) transfers of interests in Borrower or inietest in a general pariner, manager or
managing member of Borrower to Guarantor(s).

16. No Additional Liens. Borrower covenants not to-<xecute any mortgage, security
agreement, assignment of leases and rents or other agreement grarting a lien (except the liens
granted to Lender by the Loan Documents} or, except as set forth in Paragraph 2 above, take or
fail to take any other action which would result in a lien against the inievest of Borrower in the
Property without the prior written consent of Lender.

17. Reserved. {THIS SECTION INTENTIONALLY LEFT BLANK.}

18. Borrower and Lien Not Released. Without affecting the liability of Borrower
or any other person liable for the payment of the Indebtedness, and without affecting the lien or
charge of this Mortgage as security for the payment of the Indebtedness, Lender may, from time to
time and without notice to any junior lien holder or holder of any right or other interest in and to
the Property: (a) release any person so liable, (b) waive or modify any provision of this Mortgage
or the other Loan Documents or grant other indulgences, (¢) release all or any part of the Property,
(d) take additional security for any obligation herein mentioned, (¢) subordinate the lien or charge
of this Mortgage, (f) consent to the granting of any easement, or (g) consent to any map or plan of
the Property.
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19, Uniform Commercial Code Security Agreement and Fixture Filing. This
Mortgage shall constitute a security agreement and fixture filing pursuant to the Uniform
Commercial Code in effect from time to time for any of the items specified herein as part of the
Property which, under applicable law, may be subject to a security interest pursuant to the
Uniform Commercial Code (collectively, the “Collateral”), and Borrower hereby, pursuant to the
terms of this Mortgage, grants Lender a security interest in the Collateral. Any reproduction of
this Mortgage or of any other security agreement or financing statement shall be sufficient as a
financing statement. In addition, Borrower agrees to execute and deliver to Lender any financing
statements. as well as extensions, renewals and amendments thereof, and reproductions of this
Mortgag< in such form as Lender may require to perfect a security interest with respect to said
items. Borower shall pay all costs of filing such financing statements and any extensions,
renewals, amandments and releases thereof, and shall pay all reasonable costs and expenses of any
record searches for-financing statements Lender may reasonably require. Borrower shall, at
Lender’s request, at auy.time and from time to time, execute and deliver to Lender such financing
statements, amendmerts and other documents and do such acts as Lender deems necessary in
order to establish and maintain valid, attached and perfected first security interests in the
Collateral in favor of Lendlr; free and clear of all liens, claims and rights of third parties
whatsoever. Borrower hereby irrevocably authorizes Lender at any time, and from time to time, to
execute and file in any jurisdiction any initial financing statements and amendments thereto that (a)
indicate the Collateral (i) as all asseis of the Borrower or words of similar effect, regardless of
whether any particular asset comprised 1z 'lie Collateral falls within the scope of Article 9 of the
Uniform Commercial Code of the jurisdiction'wherein such financing statement or amendment is
filed, or (11) as being of an equal or lesser scope ei within greater detail, and (b) contain any other
information required by Section 5 of Article 9 0f the Uniform Commercial Code of the
jurisdiction wherein such financing statement or ame«drient is filed regarding the sufficiency or
filing office acceptance of any financing statement or 2mendment, including (i) whether the
Borrower 1s an organization, the type of organization and any. srpanization identification number
issued to the Borrower, and (ii) in the case of a financing swatement filed as a fixture filing or
indicating Collateral as as-extracted collateral or timber to be cut/ a sufficient description of real
property to which the Collateral relates. Borrower agrees to furnisk any such information to
Lender promptly upon request. Borrower further ratifies and affirms its authorization for any
financing statements and/or amendments thereto, executed and filed by Leuder-in any jurisdiction
prior to the date of this Mortgage. 1In addition, Borrower covenaits /to: (w) obtain
acknowledgments from any bailee holding Collateral; (x) obtain consents from aiiy-ictier of credit
issuers; (y) notify and take steps to perfect Lender’s security interest in any Commercial Tort
Claims; and (z) take any action necessary to vest control in Lender of any of Lio:rower’s
Electronic Chattel Paper. If an Event of Default shall occur, Lender, in addition to any other
rights and remedies which it may have, shall have and may exercise immediately and without
demand, any and all rights and remedies granted to a secured party upon default under the
Uniform Commercial Code, including without limitation, the right to take possession of the
Collateral or any part thereof, and to take such other measures as Lender may deem necessary for
the care, protection and preservation of the Collateral. Upon request or demand of Lender,
Borrower shall, at its expense, assemble the Collateral and make it available to Lender at a
convenient place acceptable to Lender. Borrower shall pay to Lender on demand any and all
expenses, including legal expenses and attorneys’ fees, incurred or paid by Lender in protecting
the interest in the Collateral and in enforcing the rights hereunder with respect to the Collateral.
Any notice of sale, disposition or other intended action by Lender, with respect to the Collateral,
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sent to Borrower in accordance with the provisions hereof at least five (5) days prior to such
action, shall constilute commercially reasonable notice to Borrower. Capitalized words and
phrases used herein in this Paragraph 19 and not otherwise defined herein shall have the respective
meanings assigned to such terms in either: (i} Article 9 of the Uniform Commercial Code as in
force in Tlinois at the time the financing statement was filed by Lender, or (i) Article 9 as in force
at any relevant time in [llinois, the meaning to be ascribed thereto with respect to any particular
itern of property shall be that under the more encompassing of the two definitions.

FOR PURPOSES OF THE UNIFORM COMMERCIAL CODE THE FOLLOWING
INFORMATION IS FURNISHED:

a The name and address of the record owner of the real estate described in
this instrument is:

MACK INVESTMENTS I, LLC
1£500 Oak Park Avenue
Tinley Parls, Illinois 60477

b. The name <ud address of the debtor (Borrower) 1s:

MACK INVESTMENTS I, LLC
16800 Qak Park Avenue
Tinley Park, Illinois 6(:477

c. The name and address of the sezured party (Lender) is:

Metropolitan Capital Bank
Nine East Ontario Street
Chicago, Cook County, Illinois 60611

d. Information concerning the security interest evienoed by this instrument
maybe obtained from the secured party at its address above.

€. This document covers assets and personal property whichare or are to
become fixtures.

20. Events of Default; Acceleration of Indebtedness: Remedies. The occurrence of any
one or more of the following events shall constitute an “Event of Default” under this Mortgage:

(a) failure of Borrower to pay (i) within 10 days of the due date, any of the
Indebtedness, including any payment due under the Note or (ii) the outstanding
Indebtedness, including all accrued and unpaid interest, in full on the Maturity Date; or

(b) failure of Borrower to provide Lender with evidence of renewal of any
insurance required hereunder within 10 days of Lender’s request therefore, or

(¢} failure of Borrower to pay when due any taxes, assessments and other similar
charges levied against the Property, or ground rents, if applicable, except to the extent

15
FORM Mortgage




1324847074 Page: 30 of 43

UNOFFICIAL COPY

sums sufficient to pay such amounts have been escrowed with Lender as required under
Paragraph 3 and Borrower has given notice of such amounts due to Lender; or

(d) failure of Borrower to strictly comply with Paragraphs 15, 16 and 17 of this
Mortgage; or

(e) failure of Borrower to comply with the financial reporting requirements of
Paragraph 10 within 10 days after notice from Lender; or

(f) a petition under any Chapter of Title 11 of the United States Code or any
simuiar law or regulation is filed by or against Borrower or any Guarantor (and in the case
of an/involuntary petition in bankruptcy, such petition is not discharged within 60 days
of its 1ling,), or a custodian, receiver or trustee for any of the Property is appointed, or
Borrower O1uny Guarantor makes an assignment for the benefit of creditors, or any of
them are adjudged insolvent by any state or federal court of competent jurisdiction, or an
attachment or excution is levied against any of the Property; or

(g) the occurrence of an “Event of Default” under and as defined in any other
Loan Document; or

(h) Borrower is in defiul’ i the payment of any indebtedness (other than the
Indebtedness) and such default is declared and is not cured within the time, if any,
specified therefor in any agreement goverrning the same; or

(1) any statement, report or certificate rnade or delivered to Lender by Borrower
or any Guarantor 18 not materially true and complste, or any representation or warranty
made or delivered to Lender by Borrower or aity/ Guarantor is not materially true and
correct; or

{j) seizure or forfeiture of the Property, or any poition thereof, or Borrower’s
interest therein, resulting from criminal wrongdoing or”other. unlawful action of
Borrower, its affiliates, or any tenant in the Property under any fedeial, state or local law;
or

(k) {THIS SECTION INTENTIONALLY LEFT BLANK}; or

(1) the termination of the Property Manager or modification or termination of the
Management Agreement without the prior written consent of the Lender; or

(m) the filing by Borrower, its members, managers or managing members, of
any action to partition all or any portion of the Property or any action to compel any sale
thereof; or

{n) {THIS SECTION INTENTIONALL LEFT BLANK}; or

{0) failure of Borrower, within 30 days after notice and demand, to satisfy each
and every Obligation, other than those set forth in the subparagraphs above; provided,
however, if such failure to satisfy such Obligation cannot by its nature be cured within
30 days, and if Borrower commences to cure such failure promptly after written notice
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thereof and thereafter diligently pursues the curing thereof (and then in all events cures
such failure within 60 days after the original notice thereof), Borrower shall not be in
default hereunder during such period of diligent curing.

Upon the occurrence of an Event of Default, the Indebtedness, at the option of the
Lender, shall become immediately due and payable without notice to Borrower; and Lender shall
be entitled to immediately exercise and pursue any or all of the rights and remedies contained
in this Mortgage and any other Loan Document or otherwise available at law or in equity. Each
remedy provided in the Loan Documents is distinct and cumulative to all other rights or remedies
under the Loan Documents or afforded by law or equity, and may be exercised concurrently,
independent!y, or successively, in any order whatsoever.

21. Entyy: Foreclosure; Remedies.  Upon the occurrence of an Event of Default,
(a) Borrower, upoi cemand of Lender, shall forthwith surrender to Lender the actual possession,
or to the extent pennitted by law, Lender itself, or by such officers or agents as it may appoint,
may enter and take posscssion of all or any part of the Property, and may exclude Borrower and its
agents and employees wholly therefrom, and may have joint access with Borrower to the books,
papers and accounts of Borrower;-and (b) if Borrower shall for any reason fail to surrender or
deliver the Property or any part thereof after such demand by Lender, Lender may obtain a
judgment or decree conferring on E<nder the right to immediate possession or requiring the
delivery to Lender of the Property, and- Borrower specifically consents to the entry of such
judgment or decree. Upon every such encering.upon or taking of possession, Lender may hold,
store, use, operate, manage and control the 2roperty and conduct the business thereof. Lender
shall have no lability for any loss, damage, injury, cost or expense resulting from any action or
omission by it or its representatives which was takewn oromitted in good faith.

Upon any foreclosure sale, Lender may bid for arid-purchase the Property and shall be
entitled to apply all or part of the Indebtedness as a credit to th¢ purchase price.

Upon the occurrence of an Event of Default, then, without patice to or the consent of
Borrower, Lender shall be entitled to immediately exercise or pursue’ si cause to be exercised
or pursued any or all of the rights and remedies contained in this Mortgag¢ or in any other Loan
Document or otherwise available at law or in equity including the right to do 70y one or more of
the following:

(a) To enter upon, take possession of and manage the Property for th¢ purpose of
collecting the Rents;

(b) To require Borrower to hold all Rents collected in trust for the benefit of
Lender;

(c) Dispossess by the usual summary proceedings any Tenant defauiting in the
payment of Rent to Borrower;

(d) Lease the Property or any part thereof;
{e) Repair, restore, and improve the Property;
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(f) Apply the Rent after payment of Property expenses as determined by Lender to
Borrower’s indebtedness under the Loan Documents;

(g) Apply to any court of competent jurisdiction for specific performance of this
Mortgage, an injunction against the violation hereof and/or the appointment of a receiver;
and

(h) To foreclose this Mortgage by judicial or non-judicial process.

The foregoing remedies shall be cumulative of any other nonjudicial remedies available
to Lender-under this Mortgage or the other Loan Documents, at law or in equity. Proceeding
with a request or receiving a judgment for legal relief shall not be or be deemed to be an election
of remedies o1 kanany available nonjudicial remedy of Lender.

22. Expenaitar:s and Expenses. Borrower acknowledges and confirms that Lender
shall impose certain adrvinistrative processing and/or commitment fees in connection with (a) the
extension, renewal, modification, amendment and termination of its loans, (b) the release or
substitution of collateral theretor. (¢) obtaining certain consents, waivers and approvals with
respect to the Property, or (d) the review of any Lease or proposed Lease or the preparation or
review of any subordination, non-distirbance and attornment agreement. In addition, in any civil
action to foreclose the lien hereof or o'hewise enforce Lender’s rights, there shall be allowed and
included as additional Indebtedness in ire order or judgment for foreclosure and sale or other
order all expenditures and expenses which ‘nay be paid or incurred by or on behalf of Lender
including attorneys’ fees, costs and expenses, recerver’s fees, costs and expenses, appraiser’s fees,
engineers’ fees, outlays for documentary and expe:i evidence, stenographers’ charges, publication
costs, and costs (which may be estimates as to items to he expended after entry of said order or
judgment) of procuring all such abstracts of title, title searches and examination, title insurance
policies, Torrens’ Certificates and similar data and assurances with respect to the title as Lender
may deem reasonably necessary either to prosecute such civii-action or to evidence to bidders at
any sale which may be had pursuant to such order or judgment the vz condition of the title to, or
the value of, the Property (all said expenditures and expenses are hersinafter collectively referred
to as the “Reimbursable Expenses”). All Reimbursable Expenses, and sich costs, expenses and
fees as may be incurred by Lender at any time or times hereafter in the protectiun of the Property,
in enforcing the Obligations, and/or the maintenance of the lien established by auyv of the Loan
Documents, including accountants’ and attorneys’ fees, costs and expenses.in- any advice,
litigation, or proceeding affecting the Loan Documents or the Property, whether instituted by
Lender, Borrower or any other party, or in preparation for the commencement or defense of any
action or proceeding or threatened action or proceeding, shall be immediately due and payable to
Lender by Borrower. In addition, Borrower shall be liable for the payment of all commissions and
brokerage fees relating to the Loan.

23. Application of Proceeds of Foreclosure Sale. The proceeds of any foreclosure sale
of the Property shall be distributed and applied in the order of priority set forth in the Note with
the excess, if any, being applied to any parties entitled thereto as their rights may appear.

24. Appointment of Receiver or Mortgagee in Possession. If an Event of Default
is continuing or if Lender shall have accelerated the Indebtedness, Lender, upon application to a

court of competent jurisdiction, shall be entitled as a matter of strict right, without notice, and
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without regard to the occupancy or value of any security for the Indebtedness, without any
showing of fraud or mismanagement on the part of Borrower or the insolvency of any party bound
for its payment, without regard to the existence of a declaration that the Indebtedness, or any
portion thereof, is immediately due and payable, and without regard to the filing of a notice of
default, to the appointment of a receiver or the immediate appointment of Lender to take
possession of and to operate the Property, and to collect and apply the rents, issues, profits and
revenues thereof, and Borrower consents to such appointment.

25. Forbearance by Lender Not a Waiver. Any forbearance by Lender in exercising
any right Oz remedy under any of the Loan Documents, or otherwise afforded by applicable law,
shall not bé 2 waiver of or preclude the exercise of any right or remedy. Lender’s acceptance of
payment of 4nv sum secured by any of the Loan Documents after the due date of such payment
shall not be a waver of Lender’s right to either require prompt payment when due of all other
sums so secured ¢r to.declare a default for failure to make prompt payment. The procurement of
insurance or the paymert of taxes or other liens or charges by Lender shall not be a waiver of
Lender’s right to accelcrate the maturity of the Indebtedness, nor shall Lender’s receipt of any
awards, proceeds or damages under Paragraph 5 hereof operate to cure or waive Borrower’s
default in payment or sums secuzed by any of the Loan Documents. With respect to all Loan
Docaments, only waivers made i writing by Lender shall be effective against Lender.

26. Waiver of Statute of Limiia%oas. Borrower hereby waives the right to assert
any statute of limitations as a bar to the enforcement of the lien created by any of the Loan
Documents or to any action brought to enforce the Note or any other obligation secured by any of
the Loan Documents.

27. Waiver of Homestead and Redemption. Borrower hereby waives all rights of
homestead exemption in the Property. Borrower hereby yvaives all right of redemption on behalf
of Borrower and on behalf of all other persons acquiring nny \interest or title in the Property
subsequent to the date of this Mortgage, except decree or judgnuer creditors of Borrower.

28. Jury Trial Waiver. BORROWER AND LENDEPR. BY ITS ACCEPTANCE
OF THIS MORTGAGE, EACH HEREBY WAIVES, TO THE TULLEST EXTENT
PERMITTED BY LAW, ITS RESPECTIVE RIGHT TO A TRIAL PY JURY IN ANY
ACTION OR PROCEEDING BASED UPON, OR RELATED TG, THE SUBJECT
MATTER OF THE LOAN DOCUMENTS AND THE BUSINESS RELATiCNSHIP THAT
IS BEING ESTABLISHED. THIS WAIVER IS KNOWINGLY, INTENTIONALLY AND
VOLUNTARILY MADE BY BORROWER AND BY LENDER, AND BORKOWER
ACKNOWLEDGES ON BEHALF OF ITSELF AND ITS PARTNERS, MEMBERS,
SHAREHOLDERS, AS THE CASE MAY BE, THAT NEITHER LENDER NOR ANY
PERSON ACTING ON BEHALF OF LENDER HAS MADE ANY REPRESENTATIONS
OF FACT TO INDUCE THIS WAIVER OF TRIAL BY JURY OR HAS TAKEN ANY
ACTIONS WHICH IN ANY WAY MODIFY OR NULLIFY ITS EFFECT. BORROWER
AND LENDER ACKNOWLEDGE THAT THIS WAIVER IS A MATERIAL
INDUCEMENT TO ENTER INTO A BUSINESS RELATIONSHIP, THAT BORROWER
AND LENDER HAVE ALREADY RELIED ON THIS WAIVER IN ENTERING INTO
THE LOAN DOCUMENTS AND THAT EACH OF THEM WILL CONTINUE TO RELY
ON THIS WAIVER IN THEIR RELATED FUTURE DEALINGS. BORROWER AND
LENDER FURTHER ACKNOWLEDGE THAT THEY HAVE BEEN REPRESENTED
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(OR HAVE HAD THE OPPORTUNITY TO BE REPRESENTED) IN THE SIGNING OF
THE LOAN DOCUMENTS AND IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNSEL, SELECTED OF THEIR OWN FREE WILL AND
THAT THEY HAVE HAD THE OPPORTUNITY TO DISCUSS THIS WAIVER WITH
COUNSEL.

29. Indemnification. In addition to any other indemnifications provided in any of the
other Loan Documents, Borrower shall, at its sole cost and expense, protect, defend, indemnify,
release and save harmless Lender or any person or entity who is or will have been involved in the
servicing o1 this Loan, as well as the respective affiliates, subsidiaries, persons controlling or
under comiiien control, directors, officers, shareholders, members, partners, employees, agents,
servants, representatives, contractors, subcontractors, participants, successors and assigns of any
and all of the 10zegoing (collectively, the “Indemnified Parties™), from and against all liabilities,
obligations, claim¢, <Jemands, damages, penalties, causes of action, losses, fines, costs and
expenses (including without limitation reasonable attorneys’ fees and expenses), imposed upon or
incurted by or asserted.azainst any of the Indemnified Parties and directly or indirectly arising out
of or in any way relating to any cne or more of the following: (a) ownership of this Mortgage, the
Property or any interest therein or raceipt of any Rents; (b) any amendment to, or restructuring of,
the Indebtedness, the Note, this Mortgage or any other Loan Documents; (¢) any and all lawful
action that may be taken by Lender 'n.connection with the enforcement of the provisions of this
Mortgage or the Note or any other Loan Pocuments, whether or not suit is filed in connection with
same, or in connection with Borrower or anv-Guarantor becoming a party to a voluntary or
involuntary federal or state bankruptcy, insolvency or similar proceeding; (d) any accident, injury
to or death of persons or loss of or damage to proporty occurring in, on or about the Property or
any part thereof or on the adjoining sidewalks, curbs, adiacent property or adjacent parking areas,
streets or ways; (e) any failure on the part of Borrower to'perform or comply with any of the terms
of this Mortgage; (f) performance of any labor or services-ur the furnishing of any materials or
other property in respect of the Property or any part thereof; (g) any failure of the Property {o
comply with any laws or ordinances affecting or which may be inwerpreted to affect the Property;
or (h) any representation or warranty made in the Note, this Maiigage or the other Loan
Documents being false or misleading in any respect as of the date such r2presentation or warranty
was made. The obligations and liabilities of Borrower under this Paragrapnh 29 (A) shall survive
following any release of this Mortgage executed by Lender and satisfaction of ‘he [.oan evidenced
by the Loan Documents; provided, however, that any act or omission pursuant to-svbparagraphs (a)
through (h) above was taken or occurred prior to the payment in full of the Indebteduess, and (B)
shall survive the transfer or assignment of this Mortgage, the entry of a judgment of foreclosure,
sale of the Property by nonjudicial foreclosure sale, or delivery of a deed in lieu of foreclosure
(including, without limitation, any transfer by Borrower of any of its rights, title and interest in
and to the Property to any party, whether or not affiliated with Borrower).

30. Duty to Defend.  Upon written request by an Indemnified Party, Borrower shall
defend such Indemnified Party (if requested by an Indemnified Party, in the name of the
Indemnified Party) by attorneys and other professionals approved by the Indemnified Parties.
Notwithstanding the foregoing, any Indemnified Parties may, in their sole and absolute discretion,
engage their own attorneys and other professionals to defend or assist them, and, at the option of
the Indemnified Parties, their attorneys shall control the resolution of the claim or proceeding.
Upon demand, Borrower shall pay or, in the sole and absolute discretion of the Indemnified
Parties, reimburse, the Indemnified Parties for the payment of reasonable fees and disbursements
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of attorneys, engineers, and other professionals in connection therewith. Any amounts payable to
any of the Indemnified Parties by reason of the application of Paragraph 29 or this paragraph
shall be secured by this Mortgage and shall become immediately due and payable and shall bear
interest at the Default Rate specified in the Note from the date loss or damage is sustained by any
of the Indemnified Parties until paid.

31, Reserved. {THIS SECTION INTENTIONALLY LEFT BLANK.}

32. No Oral Change. This Mortgage may not be modified, amended, waived, extended,
changed, discharged or terminated orally or by any act or failure to act on the part of Borrower or
Lender, outonly by an agreement in writing signed by the party against whom enforcement of any
modification, ainendment, waiver, extension, change, discharge or termination is sought.

33. Notice Except for any notice required under applicable law to be given in another
manner, {a) any noticé f& Borrower provided for in the Loan Documents shall be given by mailing
such notice by Federal Fxpress or any other nationally recognized overnight carrier addressed to
Borrower at Borrower’s adefess stated above or at such other address as Borrower may designate
by notice to Lender as provided herein, and (b) any notice to Lender shall be given by Federal
Express or any other nationally r¢cogaized overnight carrier to Lender’s address stated above or to
such other address as Lender may designate by notice to Borrower as provided herein. Any notice
provided for in the Loan Documents sna'l be deemed to have been given to Borrower or Lender
on the first Business Day following suci mailing in the manner designated herein. In addition,
notice may also be given by first class certilied'mail, return receipt requested, postage prepaid,
addressed to the address set forth above for the pany to whom such notice is to be given and such
notice given in this manner shall be deemed received fae third day after such notice was deposited
with the United States Postal Service.

34. Successors and Assigns Bound: Joint and Severs! Liability: Agents: Captions.
The covenants and agreements contained in the Loan Documeits shall bind, and the rights

thereunder shall inure to, the respective successors and assigns of Lender and Borrower, subject to
the provisions of Paragraph15 hereof.  All representations, v arranties, covenants and
agreements of Borrower contained in the Loan Documents shall be joint and several. In
exercising any rights under the Loan Documents or taking any actions previded for therein,
Lender may act through its employees, agents, or independent contractors 23 authorized by
Lender. The captions and headings of the paragraphs of this Morigage are for <otvenience only
and are not to be used to interpret or define the provisions hereof.

35. Governing Law: Jurisdiction; Severability. THIS MORTGAGE SHALL BE
GOVERNED BY, CONSTRUED, APPLIED AND ENFORCED IN ACCORDANCE WITH
THE INTERNAL LAWS OF THE STATE OF ILLINOIS, WITHOUT REGARD TO
CONFLICTS OF LAW PRINCIPLES, AND BORROWER AGREES THAT THE
PROPER VENUE FOR ANY MATTERS IN CONNECTION HEREWITH SHALL BE IN
THE STATE OR FEDERAL COURTS LOCATED IN CHICAGO, ILLINOIS, AS
LENDER MAY ELECT AND BORROWER HEREBY SUBMITS ITSELF TO THE
JURISDICTION OF SUCH COURTS FOR THE PURPOSE OF ADJUDICATING ANY
. MATTERS RELATED TO THE LOAN, PROVIDED, HOWEVER, THAT TO THE
EXTENT THE MANDATORY PROVISIONS OF THE LAWS OF ANOTHER
JURISDICTION RELATING TO (i) THE PERFECTION OR THE EFFECT OF
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PERFECTION OR NON-PERFECTION OF THE SECURITY INTERESTS IN ANY OF
THE PROPERTY, (ii) THE LIEN, ENCUMBRANCE OR OTHER INTEREST IN THE
PROPERTY GRANTED OR CONVEYED BY THIS MORTGAGE, OR (iii) THE
AVAILABILITY OF AND PROCEDURES RELATING TO ANY REMEDY
HEREUNDER OR RELATED TO THIS MORTGAGE ARE REQUIRED TO BE
GOVERNED BY SUCH OTHER JURISDICTION’S LAWS, SUCH OTHER LAWS
SHALL BE DEEMED TO GOVERN AND CONTROL. THE INVALIDITY, ILLEGALITY
OR UNENFORCEABILITY OF ANY PROVISION OF THIS MORTGAGE OR THE
LOAN DOCUMENTS SHALL NOT AFFECT OR IMPAIR THE VALIDITY, LEGALITY
OR ENFORCEABILITY OF THE REMAINDER OF THIS MORTGAGE AND THE
OTHEK LOAN DOCUMENTS, AND TO THIS END, THE PROVISIONS OF THIS
MORTGAGL AND THE OTHER LOAN DOCUMENTS ARE DECLARED TO BE
SEVERABLLE.

36. Release. < Unon payment of all sums secured by this Mortgage and the expiration or
termination of Lender’s Suligation to disburse funds under the Loan Agreement {or as otherwise
provided in the Loan Agréeraent), Lender shall release this Mortgage. Borrower shall pay
Lender’s reasonable costs incuired in releasing this Mortgage and any financing statements related
hereto.

37. Covenants Running with the and. All covenants, conditions, warranties,
representations and other obligations contzined in this Mortgage and the other Loan Documents
are intended by Borrower and Lender to be, aid shiall be construed as, covenants running with the
Property until the lien of this Mortgage has been fully released by Lender.

38. Terms. As used in the Loan Documeiits; £3) “Business Day” means a day when
banks are not required or authorized to be closed in Chicago. Illinois; and (ii) the words “include”
and “including” shall mean “including but not limited to” waless specifically set forth to the
contrary.

39. Loss of Note. Upon notice from Lender of the loss, thieft or destruction of the
Note and upon receipt of indemnity reasonably satisfactory to Borrower fiom Lender, or in the
case of mutilation of the Note, upon surrender of the mutilated Note, Boirowzs shall make and
deliver a new note of like tenor in lieu of the then to be superseded Note.

40. Changes in the Laws Regarding Taxation . If any law is amended; enacted or
adopted after the date of this Mortgage which deducts the Indebtedness from the value of the
Property for the purpose of taxation or which imposes a tax, either directly or indirectly, on the
Indebtedness of Lender’s interest in the Property, Borrower will pay such tax, with interest and
penalties thereon, if any. In the event Lender is advised by counsel chosen by it that the payment
of such tax or interest and penalties by Borrower would be unlawful or taxable to Lender or
unenforceable or provide the basis for a defense of usury, then in any such event, Lender shall
have the option, by written notice of not less than forty-five (45) days, to declare the Indebtedness
immediately due and payable.

41. Revolving Credit. Mortgagor acknowledges and agrees that to the extent set
forth in the Note, Mortgagor has entered into (and this Mortgage secures, among other things) a
“revolving credit” arrangement within the meaning of the 815 ILCS 205/4.1. This Mortgage shall
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secure not only the existing Indebtedness, but also such future advances, whether they are
obligatory or to be made at the option of the Mortgagee or otherwise, as are made within 20 years
from the date hereof, to the same extent as if such future advances were made on the date of
execution of this Mortgage, although there may be no advance made at the time of execution of
this Mortgage, and although there may be no Indebtedness outstanding at the time any advance is
made. The total amount of Indebtedness that is secured hereby may increase or decrease from time
to time, but the total unpaid balance so secured at any one time shall not exceed the maximum
principal amount stated in this Mortgage. Notwithstanding anything contained in this Mortgage or
any Loan Document to the contrary, Lender shall be permitted, in its sole and absolute discretion,
to susperd-advances under any revolving credit note if (a) the value of the Property declines
materially bslow the Property’s appraised value for purposes of the Loan, (b) Lender reasonably
believes that B¢ rrower will be unable to fulfill its obligations under the Loan Documents because
of a material clarge in financial condition of Borrower or otherwise, (c) an Event of Default has
occurred and has not been cured to the satisfaction of Lender, (d) Lender is precluded by
government action from imposing the Contract Rate provided for i the Note, (¢) Lender 1s
notified by its regulatory agency that continued advances constitute and unsound and unsafe
practice, and (f) a casualty loss i the exercise of eminent domain power has occurred and Lender
is entitled to apply proceeds of iasurance or the exercise of eminent domain against the Loan
Amount in accordance with this Morfaage.

42. Disclosure of Information. Lender shall have the right (but shall be under no
obligation) to make available to any party for.the purpose of granting participation in or selling,
transferring, assigning or conveying all or any part of the Loan (including any governmental
agency or authority and any prospective bidder &t 2ay foreclosure sale of the Property) any and all
information which Lender may have with respeci-to the Property, Lease(s), Borrower and any
Guarantor, whether provided by Borrower, any Guarantor or any third party or obtained as a result
of any environmental assessments. Borrower and each Grisiantor agree that Lender shall have no
liability whatsoever as a result of delivering any such information ‘o any third party, and Borrower
and each Guarantor, on behalf of themselves and their successors and assigns, hereby release and
discharge Lender from any and all liability, claims, damages, or cavses of action, arising out of,
connected with or incidental to the delivery of any such information tc’zny-third party.

43, Actions and Proceedings. Lender has the right to appear in and defend any
action or proceeding brought with respect to the Property and to bring any acticn ol proceeding, in
the name and on behalf of Borrower, which Lender, in its discretion, decides shouid be brought to
protect their respective interests in the Property. Lender shall, at its option, be subrogatad to the
lien of any mortgage or other security instrument discharged in whole or in pan by the
Indebtedness, and any such subrogation rights shall constitute additional security for the payment
of the Indebtedness.

44. No Third Party Beneficiaries. The provisions of this Mortgage and the other Loan
Documents are for the benefit of Borrower and Lender and shall not inure to the benefit of any
third party (other than any successor or assignee of Lender). This Mortgage and the other Loan
Documents shall not be construed as creating any rights, claims or causes of action against Lender
or any of its officers, directors, agents or employees in favor of any party other than Borrower
including but not limited to any claims to any sums held in any reserve.
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45, Exhibits and Riders. The following Exhibits and Riders (which may contain
additional representations, warranties, and covenants) are attached to this Mortgage and hereby
made a part of this Mortgage: Exhibit A (legal description for Land) and Exhibit B (definition of
Personal Property).

46, Customer Identification — USA Patriot Act Notice; OFAC. Lender hereby
notifies Borrower that pursuant to the requirements of the USA Patriot Act (Title III of Pub. L.
107-56, signed into law October 26, 2001), as amended (the “Act”), and Lender’s policies and
practices, Lender is required to obtain, verify and record certain information and documentation
that identifies Borrower, which information includes the name and address of Borrower and such
other inforination that will allow Lender to identify Borrower in accordance with the Act.
Borrower renresents and covenants that it is not and will not become a person (individually, a
“Prohibited Frrson” and collectively “Prohibited Persons™) listed on the Specially Designated
Nationals and Blocked Persons List maintained by the Office of Foreign Asset Control, U.S.
Department of the Treasnry (the “OFAC List”) or otherwise subject to any other prohibitions or
restriction imposed by 12ws, rules, regulations or executive orders, including Executive Order No.
13224, administered by CFA(- (collectively the “OFAC Rules”). Borrower represents and
covenants that it also (a) is not and will not become owned or controlled by a Prohibited Person,
(b) is not acting and will not a:t for or on behalf of a Prohibited Person, (c) is not otherwise
associated with and will not becom¢ associated with a Prohibited Person, (d) is not providing and
will not provide any material, financial e: tschnological support for or financial or other service to
or in support of acts of terrorism or a Prohibited Person. Borrower will not transfer any interest in
Borrower to or enter into a Lease with a Prohibited Person. Borrower shall immediately notify
Lender if Borrower has knowledge that any Cuarantor or any member or beneficial owner of
Borrower or any Guarantor is or becomes a Prohibited Person or (i) is indicted on or (ii) arraigned
and held over on charges involving money laundering o: predicate crimes to money laundering.
Borrower will not enter into any Lease or any other transsction or undertake any activities related
to the Loan in violation of the federal Bank Secrecy Act, as 2imerded (“BSA™), 31 US.C. §5311,
et seq. or any federal or state laws, rules, regulations or exceutive orders, including, but not
limited to, 18 U.S.C. §§1956, 1957 and 1960, prohibiting raoncy .laundering and terrorist
financing (collectively “Anti-Money Laundering Laws”). Borrowe: sii2il (A) not use or permit
the use of any proceeds of the Loan in any way that will violate either the OFAC Rules or Anti-
Money Laundering Laws, (B) comply and cause all of its subsidiaries to coriply with applicable
OFAC Rules and Anti-Money Laundering Laws, (C) provide information as Lcpler may require
from time to time to permit Lender to satisfy its obligations under the OFAC Rules and/or the
Anti-Money Laundering Laws and (D) not engage in or conspire to engage in any trangaction that
evades or avoids, or has the purpose of evading or avoiding, or attempts to violate, any of the
foregoing. Borrower shall immediately notify Lender if any Tenant becomes a Prohibited Person
or (1) is convicted of, (2) pleads nolo contendere to, (3) is indicted on, or (4) is arraigned and held
over on charges involving money laundering or predicate crimes to money laundering.

4’7, Counterparts. This Mortgage may be executed in any number of counterparts
each of which shall be deemed to be an original but all of which when taken together shall
constitute one agreement.

48. Compliance with Illinois Mortgage Foreclosure Law .
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(a) In the event that any provision in this Mortgage shall be inconsistent with
any provision of the Illinois Mortgage Foreclosure Law (Chapter 735, Sections 5/15-
1101 gt seq., lllinois Compiled Statutes) (the “Act”) the provisions of the Act shall
take precedence over the provisions of this Mortgage, but shall not invalidate or render
unenforceable any other provision of this Mortgage that can be construed in a manner
consistent with the Act.

(b) If any provision of this Mortgage shall grant to Lender (including Lender
acting as a mortgagee-in-possession) or a receiver appointed pursuant to the provisions
of Paragraph 24 of this Mortgage any powers, rights or remedies prior to, upon or
loliewing the occurrence of an Event of Default which are more limited than the powers,
rights o remedies that would otherwise be vested in Lender or in such receiver under the
Act in the absence of said provision, Lender and such receiver shall be vested with the
powers, rigits and remedies granted in the Act to the full extent permitted by law.

(¢) Witnent limiting the generality of the foregoing, all expenses incurred by
Lender which are of the type referred to in Section 5/15-1510 or 5/15-1512 of the Act,
whether incurred betoze or after any decree or judgment of foreclosure, and whether
or not enumerated in Paiagraph 7, 21, or 22 of this Mortgage, shall be added to the
indebtedness secured by this Vertgage and/or by the judgment of foreclosure.

49. Disclaimers. The relatior ship of Borrower and Lender under this Mortgage and
the other Loan Documents is, and shall at all times remain, solely that of borrower and lender; and
Lender neither undertakes nor assumes any respoisivility or duty to Borrower or to any third party
with respect to the Property. Notwithstanding any «ther provisions of this Mortgage and the other
Loan Documents: (i) Lender is not, and shall not be copstrued to be, a partner, joint venturer,
member, alter ego, manager, controlling person or othel’ business associate or participant of any
kind of Borrower and Lender, and Lender does not intend to ever\assume such status; (ii) Lender
does not intend to ever assume any responsibility to any person-faf the quality, suitability, safety
or condition of the Property; and (iii) Lender shall not be deemed ‘r¢sronsible for or a participant
in any acts, omissions or decisions of Borrower.

Lender shall not be directly or indirectly liable or responsible for any luss, claim, cause
of action, liability, indebtedness, damage or injury of any kind or characier ie any person
or property arising from any construction on, or occupancy or use of, the Property, whether
caused by or arising from: (i) any defect in any building, structure, grading, fill, 1 ndscaping,
or other improvements thereon or in any on-site or off-site improvement or other facility inerein
or thereon; (ii) any act or omission of Borrower or any of Borrower’s agents, employees,
independent contractors, licensees or invitees; (iil) any accident in or on the Property or any
fire, flood, or other casualty or hazard thereon; (iv) the failure of Borrower or any of Borrower’s
licensees, employees, invitees, agents, independent contractors, or other representatives to
maintain the Property in a safe condition; or (v) any nuisance made or suffered on any part of the
Property.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK;
SIGNATURE PAGES FOLLOW)
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IN WITNESS WHEREOF, Borrower has ¢xccuted this Mortgage or has caused the
same to be executed by its representatives thereunto duly authorized.

BORROWER:

MACK INVESTMENTS I, LLC, an Illinois limited
li company

i :Mames K. McClellard
Itg: / Manager
STATE OF U’_ ) )
COUNTY OF E‘\f _; >
L ﬂLU DVL b e , @ Notary Public in and for said County, in the

State aforesaid, DO HEREBY CEKTIFY, that JAMES K. MCCLELLAND, the Manager of
MACK INVESTMENTS I, LLC, ar/ii'inois limited liability company, who is personally known
to me to be the same person whose wame is subscribed to the foregoing instrument as such
Manager appeared before me this day in‘person and acknowledged that he signed and delivered
the said instrument as his own free and voluatary act and as the free and voluntary act of said
company, for the uses and purposes therein set foiih.

GIVEN under my hand and Notarial Seal this.ﬂ ? day of O U \1 , 2013.

Notary Public \ :
‘\;l/\ s
- My Commission Expires: :

-1l
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EXHIBIT A
LEGAL DESCRIPTION

FARCEL 12 LOT B84 N GLINEAGLE TRAIL, BEING A SUBDH/SION OF PART OF THE WES™ '2 OF THE
NORTHWEST 114 OF SECTION 20, TOWNS=IP 35 NORTH, RANGE 3, EAST OF THE THIRC PRINCIPAI
MERIDIAN, ACCORDING TG THE P AT THFREOF REGURIFD HCIOBER 2, 2003 A3 DOCUMENT
932753071 AND CERTIFICATE OF CORRECTION RECORDED JANUARY 30,2004 AS 00U WE VI
JEC30440° T, IN SOOK COUNTY, ILLINOIS

FORINFORYATIONAL FURPOGES ONLY:

Commar Addrges: 04 Eaglo Pol vt Drive, Moresor, |, 83443
PIN; 21201102000

PARCEL 2. LOT*7 INBLOCK (248 @/ VIAN'S WOOLS BUBDIVISION IN ™=K FAY . 2 OF 1L
NURTHAES 144 0% SECTION 21, TCWNSH P 36 NCRTH, RANGF 13, FAST OF THE “RIRD PRINCIPAL
MERIDIAN, ACCORIING TO THE PLAT THEREGF RCCORDED NOVEMBER 1S, 1925 AS NCCUMENT

1" 710608, IN COOK COUNTY, ILLING S

FOR INFORMATIONAL PURPOSZS ONLY'

Commeon Address: W50 South Long Avgnag, Qo Tores (1L 5482
PN 28-21-409-H0-0000

\

PARCEL 3: LOT 9 INDLOCK 3 INMECEMA'S EL VISTA SOUTH, BRING 8 S1BDMBSION OF THE SCUTH 12
OF THE WFST 172 (X YHE SOUTHNEST 1/4 OF SECTION 9, TOWNSKIP 30 NORTH, RANGE 13, LAST OF
THE THRD PRINCIPAL MERIDIAN, ACCORDING 10 111U FLAT TICREQT RECOANED FESRUARY 24, 1959
AS DOCUMENT NO. 17453328, N CCOK COUNTY, ILLINOSS,

FOR INFORMAT ONNL PURPOSLS CHLY:
Cor-on Atdross: 5532 LoPalm Drive, Oak “orest, Il B0ISY
PN 2800 1008000

FARCEL 4; LOTS 12 AND 13 INBLOCK 38 INFORL CALUMET HIGRLANDS ADDITICN TO WEST
HAMMOND, A SUBDIVISION OF THE EAST 1346 FEET CF THE SOUTH HALF OF 71-€ SQUTHEAST
QUJARTER OF SLCTION 7, TOWNSHIP 38 NORTE, RANGF 5, FAST OF 7=E THIRD PRINCIPAL
WFRIAR, (N 200K COUNTY. ILLINGIS.

FUR INFORMATICNA. PURBCSES OMLY:

B-1
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Commar Addross: 630 Pusski Calumat City 1L €0408
PN 2007-131.332.0000
30:07-431:033.- 3060

PARCEL 5. THE NORTH 45 FEET OF LOT 7 IN JEFFREY MANOR SUBDIVISION HIING A RESUHLIY SION
OF LOIS 110 16 INBLOUK § IN FURED CALLW _ | tLRIACE T17ST ADDITION ALL IN THE NORTHWES
114 OF THE SOUTHWEST 164 OF SECTION 12, TOWNSHIP 36 NORTH RANGE 14, CAST O 7 -ETHIRD
PRINCIPAL MERIDIAN, ‘N SOOK COUNTY, ILLINOS

FOR INFOPWATIONAL PURPOSES ONLY:

Common Address $5130 Jelrey Avenue, Coton L 8049
PIN' 2€.12.310-06500%

MARZEL 6: LOT 36 IN J.E MURTNS COUNTRY SLUB HLLS FIRST ADDITION, BEING A SJRNIVISION
OF = <E SOJTHEAST 114 GF THE NORTHWEST 1/4 (FXCEPT THE EAST 50 FEET OF T+E SOUTH 165
FEET TMEREOF AND THE EAST 1:3 OF THE SOUTHWEST 14 (EXCEPT T~k 80 -& THCRCOM AND
EXCeP! LWL 262 FECY OF T1IL SOUTH 256 FEET THEREQF), IN BECTION 34, TOWNSHP 36
NORTH. RANGE 13 SAST OF THE THIRL PRILCIPAL MERIDIAN, ACCORDING TO P.AT THERECF
RECORDED SEPTEMBER 23 1856 AS DOCUMFNLND, “6rmE8/, IN COO< COUNTY ILLINOIS.

FOX INFORMATIONAL PURPOSES ONLY:
Commo 1 Adrese. 17620 Sycer Avanug, Country Cub il 1L 10478

PIN: Z8-34.106-013.0000

PARCEL - LOT 135 1N FIRST ADUIHION TOLAMPLIGHTER, BEING A SUPIWiSION 0 ART OF THE
SOUTHWEST */4 1F THE NORTHWEST 54 AND PART O THE NORTHWEST 114 OF THE SCUTHWEN)
‘i ALL ‘N SECT ON 22, TO®INSHP 36 NORTH, RANG: *4, LAST QF THE THIRD PRINCIPAL MERDIAN,
N COOK COUNTY LLLINQIS.

FOR INFORNATIONAL PURPOSES OMLY:

Cor~man Acdress: 16401 South Prairie Awenue, South Hallnd. 1t §GAYB
M\ 280-22-112-030-0000
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EXHIBIT B

THE PERSONAL PROPERTY

As used herein, the following items are referred to as the “Personal Property”:

As a secured party, a security interest in Borrower's interest in any portion of the
Real Property which may be construed to be personal property and in all other personal
property of every kind and description, whether now existing or hereafter acquired, now
or.at any time hereafter attached to, erected upon, situated in or upon, forming a part of,
appurtenant to, used or useful in the construction or operation of or in connection with, or
arising-from the use or enjoyment of all or any portion of, or from any lease or agreement
pertaiuinig o, the Real Property, including:

(1) all water rights appurtenant to the Real Property together with all
pumping planis/ pipes, flumes and ditches, all rights to the use of water, all rights in
ditches for irrigatior;, all water stock, shares of stock or other evidence of ownership of
any part of the Real Property that is owned by Borrower in common with others and all
documents of memberskip n any owners' or members' association or similar group
having responsibility for maraging or operating any part of the Real Property;

(2)  all plans aud specifications prepared for construction of the
Improvements and all studies, data #nd drawings related thereto; and all contracts and
agreements of Borrower relating to ths aforesaid plans and specifications or to the
aforesaid studies, data and drawings, or to the construction of the Improvements;

(3)  all equipment, machinery,” fixtures, goods, accounts, general
intangibles, documents, instruments and chattel paper;

(4 all substitutions and replacements0f, and accessions and additions
to, any of the foregoing;

(5)  all sales agreements, deposit receipts, escraw agreements and other
ancillary documents and agreements entered into with respect to tie sale to any
purchasers of any part of the Real Property, together with all deposits aid ather proceeds
of the sale thereof; and

(6)  all proceeds of any of the foregoing, including, without linitation,
proceeds of any voluntary or involuntary disposition or claim respecting any of the
foregoing (pursuant to judgment, condemnation award or otherwise) and all goods,
documents, general intangibles, chattel paper and accounts, wherever located, acquired
with cash proceeds of any of the foregoing or proceeds thereof.
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