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)§
COUNTY OF COOK )

I, RODNEY GREENE, City Clerk of the City of Evanston in the County of Cook and State aforesaid,
and Keeper of the Records, Files and Seal of said City, do hereby certify that attached hereto is a true
and correct copy of 35-R-13 A RESOLUTION Authorizing the Mayor of the City of Evanston to
Execute a Highway Avtacrity Agreement and associated Addendum to Highway Authority Agreement
with Ventura Realty, Ltd. —-
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all of which appear from the records and files in my office.

IN WITNESS WHEREQF, I have hereunto set my hand and
affixed the corporate seal of the City of Evanston this

AOUN day of \M@u— 20 13

07«//‘ oL

Hog/Rodney Gree?/, City Clerk
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5/21/2013

35-R-13
A RESOLUTION

Authorizing the Mayor of the City of Evanston to Execute a Highway
Authority Agreement and associated Addendum to Highway Authority
Agreement with Ventura Realty, Ltd.

HOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF cVANSTON, COOK COUNTY, ILLINOIS:

SECTION 1: That the Mayor is hereby authorized to execute the Highway
Authority Agreement attachcd.as Exhibit A and incorporated herein and the Addendum to
the Highway Authority Agreement-attached as Exhibit B and incorporated herein by
reference.

SECTION 2: That this Resolution 35-R-13 shall be in full force and effect

from and after its passage and approval in the maniier provided by law.

%«ﬂv/v‘é’“jg

Robney Grgeng, City Clerk

Adopted: M Caga? ¥, 2013
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lllinois Environmental Protection Agency

Bureau of Land * 1021 N. Grand Avenue E. * P.Q. Box 19276 ¢ Springfield ¢ llinois » §2794-9276

HIGHWAY AUTHORITY AGREEMENT

This Agreement is entered into this Q S\( day of M Ay ., 20{3 3 pursuant to 35 Ill. Adm. Code 742.1020
by and between the (1) Ventura Realty_(td “("Property Owner"} [or, in the case of a
petroleum leaking underground storage tank (UST), the owner/operator of the tank (“Owner/Operator”)] and (2)

City of Evanston [Name of Entity in Control of the Right-of-Way] (‘Highway
Authority™), collectively known as the "Parties.”

[Use this narayraph for sites with petroleum leaking underground storage tank(s)]

WHEREAS, ___~ Ventura Realty, Ltd is the owner or operator of one or more leaking underground storage
tanks presently or'for.nerly located at 1459-1463 Elmwood Avenue, Evanston, lllinois
(“the Site™;

tHse-this-paragraph-for-ste Hhet do-not-have-petrofetrm-eaking-HSTs]
WHEREAS——— ——-———a—ﬂ%—ewaer—ef—the—pﬁpeﬁy—}eee%ed-et-

WHEREAS, as a result of one or mor reizases of contaminants from the above referenced USTs
(“the Release(s)"), soil and/or groundwatercoitamination at the Site exceeds the Tier 1 residential remediation
objectives of 35 Ill. Adm. Code 742;

WHEREAS, the soil and/or groundwater contaminatiori exceeding Tier 1 residential remediation objectives
extends or may extend into the Highway Authority's right-ot-way;

WHEREAS, the Owner/Operator or Property Owner is coinguriing corrective action in response to the
Release(s);

WHEREAS, the Parties desire to prevent groundwater beneath the H'ghway Authority's right-of-way that
exceeds Tier 1 remediation objectives from use as a supply of potable or doriestic water and to fimit access to
soil within the right-of-way that exceeds Tier 1 residential remediation objectivex so that human health and the
environment are protected during and after any access;

NOW, THEREFORE, the Parties agree as follows:
1. The recitals set forth above are incorporated by reference as if fully set forth herein.

2. [Use this paragraph if IEMA has issued an incident number] The lllinois Emergency Management Agency
has assigned incident number(s) 20120368 to the Release(s).

3. Attached as Exhibit A is a scaled map(s) prepared by the  Owner/Operator that shows the Site and
surrounding area and delineates the current and estimated future extent of soil and groundwater
contammatlon above the appllcable T|er 1 resudent:ai remedlatlon objectlves asa result of the Reiease( ).

4. Attached as Exhibit B is a table(s) prepared by the  Owner/Operator  that lists each contaminant of
concern that exceeds its Tier 1 residential remediation objective, its Tier 1 residential remediation objective
and its concentrations within the zone where Tier 1 residential remediation objectives are exceeded. The
locations of the concentrations listed in Exhibit B are identified on the map(s) in Exhibit A.

A o i e o ek b % - Sl s e B T O R R A
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5. Attached as Exhibit C is a scaled map prepared by the  Owner/Operator  showing the area of the

Highway Authority's right-of-way that is governed by this agreement (*Right-of-Way"). Because Exhibit C is
not a surveyed plat, the Right-of-Way boundary may be an approximation of the actual Right-of-Way lines.

7. The Highway Authority stipulates it has jurisdiction over the Right-of-Way that gives it sole control over the
use of the groundwater and access to the soil located within or beneath the Right-of-Way.

8. The Highway Authority agrees to prohibit within the Right-of-Way all potable and domestic uses of
groundwater exceeding Tier 1 residential remediation objectives.

9. The Higiwz y Authority further agrees te limit access by itself and others to soil within the Right-of-Way
exceeding Tier 1 residential remediation objectives. Access shall be allowed only if human health
(including worker safety) and the environment are protected during and after any access. The Highway
Authority may zonstruct, reconstruct, improve, repair, maintain and operate a highway upon the Right-of-Way,
or allow others to (1u.'he same by permit. In addition, the Highway Authority and others using or working in
the Right-of-Way under Larmit have the right to remove soil or groundwater from the Right-of-Way and
dispose of the same in azrsrdance with applicable environmental laws and regulations. The Highway
Authority agrees to issue all reimits for work in the Right-of-Way, and make all existing permits for work
in the Right-of-Way, subject 15 thc following or a substantially similar condition:

As a condition of this permit the permittee shaiirequest the office issuing this permit to identify sites in the
Right-of-Way where a Highway Authority Agreeniient governs access to soil that exceeds the Tier 1 residential
remediation objectives of 35 Ill. Adm. Code 742.7 2 nermittee shall take all measures necessary to protect
human health (including worker safety) and the environmient during and after any access to such soil.

10. This agreement shall be referenced in the Agency’s nin further remediation determination issued for the
Release(s).

11. The Agency shall be notified of any transfer of jurisdiction oves the Right-of-Way at least 30 days prior to
the date the transfer takes effect. This agreement shall be 1iul 2nd void upon the transfer unless the
transferee agrees to be bound by this agreement as if the transferce were an original party to this
agreement. The transferee's agreement to be bound by the terms.of this agreement shall be memorialized
at the time of transfer in a writing ("Rider") that references this Highway £ uthority Agreement and is signed
by the Highway Authority, or subsequent transferor, and the transferee;

12. This agreement shall become effective on the date the Agency issues a no furti:er remediation
determination for the Release(s). It shall remain effective until the Right-of-Way is darinanstrated to be
suitable for unrestricted use and the Agency issues a new no further remediation aater.nination to reflect
there is no longer a need for this agreement, or until the agreement is otherwise termiriatad or voided.

13. In addition to any other remedies that may be available, the Agency may bring suit to enfore2 ‘1ie terms
of this agreement or may, in its sole discretion, declare this agreement null and void if any of ise Parties
or any transferee violates any term of this agreement. The Parties or transferee shall be notified in writing
of any such declaration.

14. This agreement shalf be nult and void if a court of competent jurisdiction strikes down any part or provision
of the agreement,

15. This agreement supersedes any prior written or oral agreements or understandings between the Parties
on the subject matter addressed herein. It may be altered, modified or amended only upon the written
consent and agreement of the Parties.

16. Any notices or other correspondence regarding this agreement shall be sent to the Parties at following
addresses:
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Manager, Division of Remediation Management Property Owner or Owner/Operator
Bureau of Land

Illinois Environmental Protection Agency

P.O Box 19278 Name Ventura Realty, Ltd.

Springfield, IL 62974-9276

Address 210 Kilpatrick Avenue

City of Evanston City Wilmette
(Contact at Highway Authority} State IL
Address 2100 Ridge Avenue Zip Code 60091

City Evanston

State IL

Zip Coae - 60201

IN' WITNESS WHEREOF, thz Parties have caused this agreement to be signed by their duly authorized
representatives.

INAME-OF-LOCAL-GOVERNMENT] City of Evanston

Date: <5 -2 -/3 By: _@M/ wﬁ

Its: _Q /

Property Ownizror Owner/Qperator

Date: ‘S// Z‘Ef;/Zol% By g ;Zza Qla Q:é { ;é‘, / _LQ ¢S r(jchf

Title




1326756044 Page: 6 of 23

UNOFFICIAL COPY

EXHIBIT A - FIGURES SHOWING EXTENT OF SOIL AND GROUNDWATER
CONTAMINATION
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— ~ Modeled Extent of Groundwater Contamination
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EXHIBT 5 - TABLES OF ANALYTICAL RESULTS
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1459-1463 Elmwood Avenue, Evanston, I TEMA # 20120368

Table 2: Analytical Results of Groundwater Samples (June 20, 2012)

Groundwater Samples Collected On-site
Sample ID : MW-1 MW-2 MW-3 MW-4
Date Collected :  6/20/2012  6/2(/2012  6/20/2012  6/20/2012

Groundwater
Remediation Objeclive
Analvte Units| Class] | Class ]l
Benzene mg/l.  0.005 0.025 0.15 <0.005 1.2 <0.005
Toluene mg/L. 1.0 25 .036 < 0.003 <{0.005 < 0.005
Ethylbenzene mg/L 0.7 1.0 0.016 < 0.005 0.0053 <0.005
Xylenes, Totat mg/L 10.0 10.0 (.082 <0.015 0.019 <0.015
Methy! tert-butyl ether » mg/I, 0.07 0.07 <0.005 <0.005 <0.005 < 0.005
Notes:
Groundwater Remediation objectives - 35 TAC Part 742, Tiered Approach to Corrective Action Objectives
0.15 Concentrat'on absve the Groundwater Remediation Objective

Page 1
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1459-83 Elmwood Avenue, Evanston, IL Site Investigation Completion Report
IEMA# 20120368

Table 2: Analytical Results of Groundwater Samples (November 1, 2012)

Offsite Monitoring Wells (Parkway - In front
of City of Evanston Police Station)
Sample D : MW-35 MW-6
Date Collected : 11/01/2012 11/01/2012

Groundwater Remediation

Objective
Analyiz Units Class I | Class1i
Benzene mg/L 0.005 0.025 - s
Toluene mg/L 1.0 2.5 <0.005 <0.005
Ethylbenzene mg/L. 0.7 1.0 < (.005 <0.003
Xylenes, Total we/L 10.0 10.0 <(.015 <0.015

oundwater rcmediation objectives, 35 TAC Part 742
Ceoncentration above Class [ and Class [1 groundwater remediation objectives

Page 1
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EXHIBIT C - FIGURE SHCWING AREA OF HIGHWAY AUTHORITY AGREEMENT




Village of Evanston Police S@ion

1326756044 Page: 18 of 23

UNOFFICIAL COPY

N

Legend

O Sewer Manhole

---- Natural Gas Line

-7 Water Main

. . N N
R
Medeled Extent of Groundwater Contamination
Estimated Extent of
Tier 1 Soil Remediation Qbjectives
Asphalt Parking
Railroad Tracks
H Dre Story Brick
! Bulding
’ AN
. ‘Concwla\k
B I \
_i B ! ﬁ
ngineered arrie/ \
7 T \
i ' /
/ |
¢/
< /
=}
g ' Metropolitan Water Reclamation Djstrict
/™
/
[
/
/ / ‘f ‘
/ Y S
_ | '/
L
fi | —/
Lake Street .
Scale: 1inch = 40 Feet
f Soil Boring B-0.15  Benzene Concentration mg/L
# Manitoring Well 7] Areaof Highway Authority Agreement

€13 Tank Excavation Soil Sample :’:Z Area which limitation on access to sail applies
to excavations at a depth greater than three feat

Yung Envirormental, Inc.

6858 Didrikson Lane, Woodridge, IL 60517

(630)420-0913

1459 - 1463 Eimwood Avenue
Evanston, [linois

Fiour : it Map Showing Py Authorty Agreemen




1326756044 Page: 19 of 23

UNOFFICIAL COPY

ADDENDUM TO HIGHWAY AUTHORITY AGREEMENT

This agreement is entered into this r)\(?. day of ’1( & 5{ , by and between Ventura
Realty, Ltd. (“Property Owner”} and the City of Evanston (“City”) (collectively known as the “Parties”).

WHEREAS, the City is a home rule municipality pursuant to Section 6(a) of Arlicle VIl of the
Constitution of the State of lllinois and is authorized to exercise and perform any function pertaining to

its government and affairs;

WHEREAS, Property Owner is the owner of property located at 1459-1463 Elmwood Avenue,
Evanston, lllinois, (the “Site™);

WHEREAS, as a result of one or more releases of contaminants at the above referenced Site (“the
Release”), soil nd,cr groundwater contamination at the Site exceeds the Tier 1 residential remediation
objectives of 35 lil. Adimin. Code Part 742,

WHEREAS, the soil aitd groundwater contamination exceeding Tier 1 residential remediation
objectives may extend into the Cily's right-of-way(s), as described in Exhibit C of the Highway Authority
Agreement (“‘HAA”) attached hereto =s Attachment 1 (the “Right-of-Way(s)");

WHEREAS, Property Owner has requestzd-that the City enter into an Illinois Environmental Protection
Agency (“|IEPA”) approved HAA aftached hercic as Attachment 1;

WHEREAS, the City is under no obligation to erter into a Highway Authority Agreement with Property
Owner;

WHEREAS, the City has determined that the additional pratections in this Addendum to the HAA (the
“Addendum™) are in the public interest, and will tend to promoute the public health, safety, morals,

comfort, convenience and general welfare of the citizens of the City;

WHEREAS, Section 734.632 of the IEPA Leaking Underground Storage Tank Regulations, 35 1AC
734.632, addresses reimbursement of costs the City may incur in connection-with.contamination at the

Site after the NFR Letter for the Site is issued, by providing in part as follows:

[Tlhe following shall be considered corrective action activities eligible for paymznt from
the Fund even when an owner or operator conducts these activities after the issuance: of
a No Further Remediation Letter .... (d)The disposal of soil that does not exceed
industrial/fcommercial property remediation objectives, but that does exceed Tier 1
residential property remediation objectives, if industrial/commercial property remediation
objectives were used [to obtain the NFR Letter] and the owner or operator demonstrates
that the contamination is the resuit of the release for which the owner or operator is
eligible to seek payment from the Fund and disposal of the soil is necessary as a result
of construction activities conducted after the issuance of a No Further Remediation
Letter on the site where the release occurred ..." (hereafter “Section 734.632 of the
LUST Regulation”).
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WHEREAS, Property Owner entering into the Addendum is a condition precedent to City entering into
the HAA;

WHEREAS, Property Owner requests the City enter into the HAA;

WHEREAS, the HAA would restrict access to soil within the Right-of-Way(s), so that human health and

the environment are protected during and after any access;

WHEREAS, the Parties agree and consent that this Addendum will serve to supplement the HAA by
conferring additional obligations, protections and benefits to the Parties and is not intended to conflict
with terms and conditions of the HAA,;

WHEREAS, tiie Parties acknowledge and agree that the HAA must be approved by the IEPA as an

institutional Conrre. as defined by the regulations of the lllinois Pollution Control Board (*IPCB”);

WHEREAS, the Parlies acknowledge and agree that the HAA must be approved by the |IEPA as a
condition of the HAA beccming effective;

WHEREAS, Property Owner agiecs to record at its expense the HAA and this Addendum with the
County Recorder on the property recorcs relating to the Site within thirty (30) days after receiving the
no further remediation determination for t!s-Release(s) and IEMA incident number(s) referenced in the
HAA,;

WHEREAS, in the HAA the City stipulates it has jurisdiction over the Right-of-Way(s) that gives the City

sole control over access to the soil located within or beneath the Right-of-Way(s);

WHEREAS, the City is designated a third party beneficiary of the HAA and the City may enforce the
HAA as if a party thereto.

NOW THEREFORE, the Parties agree as follows:
1. The recitals set forth above are incorporated by reference as if fully se* forth herein.

2. This Addendum is not binding upon the City until it is executed bv the undersigned
representatives of the Parties and the HAA is also executed by the respective rernresentatives.

3. The HAA and this Addendum shall be null and void should the IEPA not approva the HAA or
should the HAA not be referenced in a "No Further Remediation” determination for the Site
within two (2) years of the date of the HAA. The City shall not unreasonably deny a written
request by Owner for additional time, beyond the two (2) years specified above, to obtain IEPA
approval of the HAA or reference of the HAA in a “No Further Remediation” determination for
the Site. In the event that IEPA does not approve the HAA due to an objection to any provision
in this Addendum, the Parties will in good faith attempt to amend this Addendum in order to
address and resclve |IEPA’s objection(s).
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. The Parties reserve any and all causes of action they may have against one ancther and

persons not a party to this agreement, whether in contribution or cost recovery, including causes
of action arising under any law, statute or regulation whatsoever, including the Act, common law,
the Resource Conservation and Recovery Act, 42 U.S.C. 6901, et seq., CERCLA, 42 U.S.C.
9601, et seq.

. This Addendum shall be binding upon and inure to the benefit of ali successors in interest to the

City. A successor in interest of the City would include a highway authority to which the City

would transfer jurisdiction over the highway.

. Violation of the terms of this Addendum by the Property Owner or the City will not be grounds

for voidanre or termination of the Addendum and the HAA, unless: (1) the IEPA has determined
in writing tnat the violation is grounds for IEPA’s voidance of the HAA; and, (2) the violation has

not been cured within such time as [EPA has granted to cure the violation.

. Pursuant to Secticr @ of the HAA, the City may conduct certain work upen the Right-of-Way(s)

and remove or dispose o contaminated soil and groundwater from the Right-of-Way(s) in
accordance with applicable environmental laws and regulations. Prior to taking any such action,
the City will first give Property Crirer no less than ten days (10) written notice, unless there is
an immediate threat to the health or ¢afety to any individual or to the public, that it intends to
perform work in the Right-of-Way(s) whicix may involve removing and disposing of contaminated
soil or groundwater. During this period, whiciiinay be extended by agreement of the parties
(such agreement not to be unreasonably withheid}, *he City and Property Owner will in good
faith attempt to agree upen a consensus appreaci to_managing the impacted soil and
groundwater in the Right-of-Way(s). The final decisian for management will be in the
reasonable discretion of the City. Failure of the City to giva netice is not a violation of this
Addendum.

. (a) In the event that the City conducts work upon the Right-of-Ways) and the soil and/or

groundwater in the Right-of-Way(s) is not contaminated, Property Owner wili' bave no obligation
to the City under this paragraph of this Addendum.

{b) In the event that the City conducts work upon the Right-of-Way(s) and the soil and/or
groundwater in the Right-of-Way(s) is contaminated, Property Owner and the City shall in good
faith cooperate in an attempt to apply for and obtain, for the benefit of the City, reimbursement
of all costs incurred by the City for all corrective action activities incurred in connection with work
upon the Right-of-Way(s) and the removal or disposal of soil and groundwater from the Right-of-
Way(s) to the extent the cost of such corrective action activities are reimbursable under Section
734.632 of the LUST Regulations. Property Owner's cooperation includes the execution of all

forms and documents necessary to make an application for reimbursement under Section
3
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734.632 of the LUST Regulations, and the prompt payment to the City of any funds received by
Property Owner as a consequence of an application for reimbursement of costs incurred by the
City under Section 734.632 of the LUST Regulations. Unless otherwise agreed, Property
Owner's cooperation does not include expending funds or entering intc an obligation that
requires or may require Property Owner to expend its funds. Property Owner's cooperation
therefore specifically does not include, unless otherwise agreed: contracting for goods or
services relating to the removal or disposal of soil and groundwater from the Right-of-Way(s);
contracting for goods or services relating to an application for reimbursement under Section
734.632 of the LUST Regulations; incurring costs or advancing funds for the cost of corrective
acticn. a:tivities incurred in connection with work upon the Right-of-Way(s) and the removal or
disposal i 50il and groundwater from the Right-of-Way(s}); or incurring costs or advancing funds
for costs ilieuirad in the course of making an application for reimbursement under Section
734.632 of the L'UST Regulations. Property Owner shall have no further obligations under this
paragraph of this..xadendum in the event such costs are not reimbursable under Section
734.632 of the LUST Regu!ation.

9. Notwithstanding Paragraph ‘4 of the Addendum, the parties, their agents, contractors,
employees and its successors in ifterest waive all claims against one another, in either law or
equity, arising under the HAA.

10. Property Owner stipulates that the City has an inadequate remedy at law for Property Owner's
breach of the Addendum and may file for injuniztve relief in Circuit Court of County, lllinois to
enforce the Addendum.

[SEPARATE SIGNATURE PAGES TC FCLLOW]
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IN WITNESS WHEREOF, the City has caused this Addendum to be signed by its Mayor, a duly
authorized representative, and to be binding upon it, its successors and assigns.

City of Evanston, llinois

———r—

5 o
By: € W /co_a{ LK Date: ) ~ 2T~ 13
The\ Honorable
Its: Mavaor

IN WITNESS WHEREQ-, Ventura Realty, Ltd. has caused this Addendum to be signed by its

president, a duly authorized representative, and to be binding upon it, its successors and assigns.

y ot s D, Jesfors

Its: President




