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DEPARTMENT oF PUBLIC HeaLTH
CITY OF CHICAGO

December 13, 2013

Warren Baker

Manager

Baker Deveiopment Corporation
1156 West Aruiitage Avenue
Chicago, IL 60414

Re:  Executed Higirvay Authority Agreement
2228 N. Elston Aveniae
Chicago, IHinois.
LUST Incident #: 2000537

Dear Mr. Baker:

Accompanying this letter you will find the subjzct Highway Authority Agreement. Please
forward a copy of the No Further Action Letter issuad by the Illinois Environmental Protection
Agency for the site to my attention upon receipt.

The Owner/Operator must record the Highway Authority’ Agreement with the Cook County
Recorder of Deeds. Within thirty (30) days of this recording, t' Owner/Operator must provide
the Department of Public Health a copy of the Agreement that has been stamped to indicate that
it has been recorded. This should be sent to my attention.

If you have any questions, please call me at (312) 745-3162.
Sincerely,

L

Ravl Valdivia, P
Chief Engineer

ST/LUST Section

cC: Jennifer Hesse, CDPH
Michael Simon, Mark Delin - CDOT
Basil Rhymes - Sewers

RV/P&I/rv

3433 SOUTH STATE STREET, SUITE 200, CHICAGO, ILLINOIS 60604
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Site PIN

TIERED APPROACH TO CORRECTIVE ACTION
SUPPLEMENTAL RIG HT-OF-WAY AGREEMENT

A
This Agreement is entered into this 43 day of & ecember , 20_/'_?pursuant
to the Municipal Code of the City of Chicago Section 2-30-030 (“Code") by and among
2222 Elston LLC (“Owner” and “Operator”), together referred to herein as
“Owner/Operator,” and the City of Chicago (“City”), as follows:

WEGCREAS, Owner/Operator is pursuing corrective action at a site and in the
right-of-way 2djacent to the site located at 2228 N. Elston Ave., Chicago, IL 60614
(“Site") and legelly described in Attachment A; and

WHEREAE, citached as Attachment B is a site map showing the known and
probable area(s) of co:itaminant impacted soil and groundwater in the right-of-way
where, at the time of this Agreement, contaminants exceed the Tier 1 residential
remediation objectives uncuer 23 lll. Admin. Code Section 742; and

WHEREAS, also attached a5 Attachment C is a table showing the concentration
of contaminants in soil and/or groundvater within the area described in Attachment B
and showing the applicable Tier 1 soii 2:*d groundwater remediation objectives for
residential property that are exceeded; and

WHEREAS, under 35 lll. Admin. Code 742.1020, the use of risk-based, site-
specific remediation objectives in the right-of-way rzg.ire entry of the City into a
Highway Authority Agreement Memorandum of Agreciment (“Highway Authority
Agreement’), in lieu of active remediation of the contamina:it-impacted soil and/or
groundwater; and

WHEREAS, the Owner/Operator has requested that the Citz enterinto a
Highway Authority Agreement in the form prescribed by the lllinois Environmental
Protection Agency, set forth in Attachment D; and

WHEREAS, the City, as a condition of entering into the Highway Autnunty
Agreement, requires certain covenants on the part of the Owner/Qperator in exchange
for its agreement to execute that form;

NOW, THEREFORE, the parties agree as follows:

1, The City agrees that it will prohibit by ordinance the use of groundwater as
required by Paragraph 8 of the Highway Authority Agreement. This prohibition is
ensured in Code Section 11-8-390. The City further agrees that it will limit access
to soil as required by Paragraph ¢ of the Highway Authority Agreement. This
prohibition is ensured through operation of Code Section 10-20-100C et seq., and
by requiring applicants for a public way work permit in the right-of-way described
in Attachment B to consult the City and complete Form No.

Page 1 of 4
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DOE.ROW.01 (or successor document), Attachment E, before obtaining a
permit.

a.

Where the pavement in the right-of-way is to be considered an engineered
barrier, the Owner/Operator agrees to reimburse the City for maintenance
activities requested by Owner/Operator. Except for ordinary maintenance
performed on City roadways, the City does not agree to maintain the right-
of-way, nor does it guarantee that the right-of-way will continue as a
roadway or that the right-of-way will always be maintained as an
engineered barrier.

This agreement does not in any way limit the City’s authority to construct,
reconstruct, repair or maintain and operate a right-of-way upon the
property identified in the Highway Authority Agreement or to allow others
tode the same. To that extent, the City reserves the right to identify,
investigete, and remove contaminated soil and/or groundwater above Tier
1 resider.unl remediation objectives from the right-of-way identified in the
Highway-Autharity Agreement and to dispose of them as it deems
appropriate it zczordance with applicable environmental reguiations so as
to avoid causing a further release of the contaminants and to protect
human health and the anvironment. The Owner/Operator shall reimburse
the actual costs incurrari ty the City or others in so identifying,
investigating, removing, st<ring, handling or disposing of contaminated
soil and/or groundwater, and i* si:all not be a defense for Owner/Operator
that those costs were not consistont with or required by lllinois Pollution
Control Board or United States Erivironmental Protection Agency
regulations, guidelines or policies. Friorto incurring any such costs, and
unless there is an urgent reason otherwis«;, the City shall first give
Owner/Operator thirty days notice and ait oppsrtunity to remove or
dispose of contaminated soil and/or groundwater; at Owner/Operator's
cost, to the extent necessary for the City's work. 'Slch removal and
disposal shall be in accordance with all applicable jav:s and regulations.
Faifure to give this opportunity to Owner/Operator shall riot be a defense
to a claim for reimbursement or that the work should noi navc been done.
There is a rebuttable presumption that the contamination feund in the
right-of-way described in Attachment B arose from the release ¢/
contaminants at the Site. Shouid Owner/Operator not reimburse ine costs
identified here, this Agreement shall be null and void in addition to such
other remedies as may be available to the City by law, and the City shall
void the Highway Authority Agreement.

The Owner/Operator agrees to indemnify and hold harmless the City, its agents
and employees, and other entities using the right-of-way by a permit issued by
the City, for all obligations asserted against or costs incurred by them associated
with the release of contaminants of concem as described in Attachment C.

Page 2 of 4
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Violation of the terms of this Agreement by Owner/Operator, or its successor(s)
in interest, may be grounds for voidance of this Agreement, and voidance by the
City of the Highway Authority Agreement.

No violation of a permit by a third party shall constitute a breach of this
Agreement by the City. Owner/Operator also agrees that its personnel, if any, at
the Site will exercise due diligence in notifying those accessing contaminated soil
in the right-of-way of their rights and responsibilities under this Agreement.

Should the City breach this Agreement, Owner/Operator's sole remedy is for an
action for damages in the Circuit Court of Cook County. Any and all claims for
darmages against the City, its agents, contractors, employees or its successors in
interest or others under permit from the City arising at any time are limited to an
aggregaie maximum of $20,000.00. No other breach by the City, its successors
in intere<t cr others under permit, of a provision of this Agreement is actionable
in either law cr.equity by Owner/Operator against the City or them and
Owner/Operatei hereby releases the City, its agents, contractors, employees and
its successors ir: interest, or others under permit from the City for any cause of
action it may have aguivst them, other than as allowed in this paragraph, arising
under this Agreement or siivironmental laws, regulations or common law
governing the contaminated zail or groundwater in the right-of-way. Should the
City convey, vacate or transferjurisdiction of that right-of-way, Owner/Operator
may pursue an action under this.4greement against the successors in interest,
other than the City, or any of its depzriments, or State agency, in a court of law.

This Agreement (including attachments, 2adendums, and amendments) shall run
with the land and be binding upon all assigns #nd successors in interest to the
Owner/Operator of the Site. The Owner/Operator shall cause copies of this
agreement and the executed Highway Authority Agrzement to be recorded in the
office of the Cook County Recorder of Deeds in the chzin of title for the Site
within 30 days of execution.

This Agreement is not binding on the City until it is executea by a duly authorized
representative of the City, and prior to execution, this Agreement constitutes an
offer by Owner/Operator. The duly authorized representatives of Owa=r and
Operator have signed this Agreement, and this Agreement is binding 1:pon them,
their successors and assigns.

Written notice and other communications relating to this agreement directed to
the City shall be sent to:

Raul Valdivia, Ph.D.

Chief Engineer, UST/LUST Section
Department of Public Health

333 S. State Street

Room 200

Chicago, IL 60604

Page 3 of 4
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9. Wiritten notice and other communications relating to this agreement directed to
Owner/Operator shall be sent to:

Mr. Warren Baker

2222 Elston LLC

1156 W. Armitage Avenue

Chicago, I.. 80614

Ph: (773) 755-0600

E-mail: WBaker@bakerdevelopmentcorp.com

IN WITNESS WHEREOF, the City of Chicago has caused this Agreement to be signed

by its ,wtho? representative:
/i S
Y M Date: _M/ﬂz-//-‘?

aul Valdivi /
Chief Enginee:, uST/LUST Section
Department of Pukic Health

BY:

IN WITNESS WHEREOQE, Ownei, 2222 Elston LLC has caused this Agreement to be
signed by ils duly authdrized repressntative:
Y:
v

B Date:_ /{-27- 1}

IN WITNESS WHEREOF, Qperator, 2222 ElsiciL).C has caused this Agreement to be
signed by its duly authpriZed representative:

Date: ""'_2_7’/ L

Aevised October 26, 2008

Page 4 of 4
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Attachment A
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Attachment A
Legal Description

PARCEL 2: THAT PART OF LOTS 1 TO 4 IN BLOCK 4 IN FULLERTON'S ADDITION TO GHICAGO IN
THE WEST 1/2 OF THE NORTHEAST 1/4 OF SECTION 31, TOWNSHIP 40 NORTH, RANGE 14 EAST
OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS: BEGINNING AT THE MOST
NORTHERLY CORNER OF LOT 1; THENCE SOUTH 45 DEGREES 00 MINUTES 00 SECONDS EAST
ALONG THE NORTHEASTERLY LINE OF SAID LOTS, 99.32 FEET; THENCE SOUTH 45 DEGREES 01
MINUTES 17 SECONDS WEST 5225 FEET THENCE NORTH 46 DEGREES, 17 MINUTES, 52
SECONDS WEST 76.48 FEET, THENCE SOUTH 45 DEGREES, 02 MINUTES 56 SECONDS WEST
7.50 FEET; THEMCE NORTH 44 DEGREES, 59 MINUTES 01 SECONDS WEST 22.85 FEET TO THE
NORTHWESTERLYLINE OF SAID LOT 1; THENCE NORTH 45 DEGREES 00 MINUTES 5¢ SECONDS
EAST ALONG SAi0#ORTHWESTERLY LINE 61.48 FEET TO THE POINT OF BEGINNING, IN COOK
COUNTY, ILLINOIS
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Attachment B
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Attachment C
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ATTACHMENT C
Soit Sample Analytical Results - ON-Site
N. Elston / Chicago, IL-
ks PCBS (Tota) | 1o abianzens | Dichiorarcane | BroMomethane | Ethylbenzene | Xytenes (Tatsl
Residential ingestion 1 780 - NA 110 7,800 16,000
Residerrtial Inhalation {outdaor) NA 3,200 11,000 10 400 320
Construct'an ‘M rker Ingastion 1 2,000 NA 1,000 20,000 41,000
“"”"“'jgm; Hyhelation NA 920 340 39 58 58
Soil nggraﬂm to ;:.::4 ' NA 5 2 02 13 150
Sol méﬁ“ﬂwzgm ! NA 53 1 12 19 150
s0IL
82 2) ac | - = ~ <0.016 <0018
B2 (5 31 || | - - - <0.0083 <0.0053
B32) 190 ) - - - <0.011 <0011
B3 (6] 0.2 - ~ - <0.005 <0.005
SB11 (2-4) 3,800 51 27 a7 110 4,400
$B12 (749 5100 <18 2.8 <18 28 1,200
8B13 {2-4) 1,800 <18 +__ <18 40 <1.6 870
D1 @) <0.20 -~ n - - -
o1 (1) <019 - /o - - -
02 () 0.17 - = - - -
D2 (1) <0.19 ~ - - - —
08 (8.5) 52 - - 7~ - -
03 (109 <019 - - > - -
D410 <018 -~ - Q) 0.02 0.025
D4 (12) ©.18 - - - <0,0045 <0.0045
D5 (3) 19 - - - - -
D5 (1) 0.098 -~ —~ - - -
D6 (6" 24 - - - - -
D6 (107 023 - z = \ T -
07 (8 <019 - - - <0.0053 I_ <0.0083
D7 (14) <018 - - - <0.0048 <2,0049
08 (3 270 - - - <0.015 2018
D8 (8" 14 - - - <0.0068 0.036

Moteg: Results listed in mg/kg (perts per millon)
USERA tast methoda SW848, 8082; §260
*<" indicates not detected at statsd laboratory detection imits

"-=" indicates semple not analyzed for that compound

NA = Not Applicable/no cbjective established
SROs = most stringent Soll Remnediation Objectives (SROs) for Aesidential Property pursuant to 35 IAC 742+Tiered Approach to Corrective
Action Objectives (Appendix B, Tables A & B)
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Attachment D
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HIGHWAY AUTHORITY AGREEMENT

This Agreement is entered into this /3 /4 day of Lece ”94‘-’/ , 2073 pursuant to 35
I Adm. Code 742.1020 by and between the (1)2222 Elston LLC ("Property Owner”) and (2)
The City of Chicago (“Highway Authority™), collectively known as the “Parties.”

WHEREAS, 2222 Elston LLC is the owner of the property located at 2228 N. Elston
Ave., Chicago, IL 60614 (“the Site”);

WHEREAS, as aresult of one or more releases of contaminants at the above referenced
Site (“the Relcase(s)™), soil and/or groundwater contamination at the Site exceeds the Tier 1
residential reniediation objectives of 35 Iil. Adm. Code 742;

WHEREAS, 1 soil and/or groundwater contamination exceeding Tier 1 residential
remediation objectives cxisids or may extend into the Highway Authority’s right-of-way;

WHEREAS, the Propérty Owner is conducting corrective action in response to the
Release(s);

WHEREAS, the Parties desire to prevent groundwater beneath the Highway Authority’s
right-of-way that exceeds Tier { remediat.or objectives from use as a supply of potable or
domestic water and to limit access to soil within the right-of-way that exceeds Tier 1 residential
remediation objectives so that human health and the nvironment are protected during and after
any access;

NOW, THEREFORE, the Parties agree as follows:
1. The recitals set forth above are incorporated by refzrence as if fully set forth herein,
2. [Intentionally omitted). £ €0 05 37

3. Attached as Exhibit A is a scaled map(s) prepared by the Property Owner that
shows the Site and surrounding area and delineates the current and estimated future
extent of soil and groundwater contamination above the applicable Tiex 1 residential
remediation objectives as a resuit of the Release(s).

4, Attached as Exhibit B is a table(s) prepared by the Property Owner that listz cach

— e
.

contaminant of concern that exceeds its Tier { residential remediation objective, its
Tier 1 residential remediation objective and its concentrations within the zone where
Tier 1 residential remediation objectives are exceeded. The locations of the
concentrations listed in Exhibit B are identified on the map(s) in Exhibit A.
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5. Attached as Exhibit C is a scaled map prepared by the Property Owner showing the
area of the Highway Authority’s right-of-way that is governed by this agreement
(“Right-of-Way”). Because Exhibit C is not a surveyed plat, the Right-of-Way

it

boundary may be an approximation of the actual Right-of-Way lines.

6. [Intentionally omitted].

7. The Highway Authority stipulates it has jurisdiction over the Right-of-Way that
gives it sole control over the use of the groundwater and access to the soil located
within or beneath the Right-of-Way.

8. (e Highway Authority agrees io prohibit within the Right-of-Way all potable and
doinzsiic uses of groundwater exceeding Tier 1 residential remediation objectives.

9. The Highway Authority further agrees to limit access by itself and others to soil
within the Ricki-of-Way exceeding Tier 1 residential remediation objectives.
Access shall be allowed only if human health (including worker safety) and the
environment are protected during and after any access. The Highway Authority may
construct, reconstrucy, improve, repair, maintain and operate a highway upon the
Right-of-Way, or allow others to do the same by permit. In addition, the Highway
Authority and others using or working in the Right-of-Way under permit have the
right to remove soil or groundy/ater from the Right-of-Way and dispose of the same
in accordance with applicable envirormental laws and regulations. The Highway
Authority agrees to issue all permits ‘ot work in the Right-of-Way, and make all

existing permits for work in the Right-cf-*Vay, subject to the following or a
substantially similar condition:

As a condition of this permit the permittce shall request th< uffice issuing this permit to
identify sites in the Right-of-Way where a Highway Authority” Agreement governs access to
soil that exceeds the Tier 1 residential remediation objectives of 35 [11. Adm. Code 742.
The permittee shall take ail measures necessary to protect human kaalth (including worker
safety) and the environment during and after any access to such soll,

1, This agreement shall be referenced in the Agency’s no further retaediation
determination issued for the Release(s).

2. The Agency shall be notified of any transfer of jurisdiction over the Right-oi-Way
at least 30 days prior to the date the wansfer takes effect. This agreement shall be
aull and void upon the transfer unless the transferee agrees to be bound by this
agreement as if the iransferee were an original party to this agreement. The
transferee’s agreement to be bound by the terms of this agreement shall be
memotialized at the time of transfer in a writing ("Rider") that references this
Highway Authority Agreement and is signed by the Highway Authority, or
subsequent transferor, and the transferee.
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This agreement shall become effective on the date the Agency issues a no further
remediation determination for the Release(s). Tt shail remain effective until the
Right-of-Way is demonstrated to be suitable for unrestricted use and the Agency
issues a new no further remediation determination to reflect there is no longer a need
for this agreement, or until the agreement is otherwise terminated or voided.

In addition to any other remedies that may be available, the Agency may bring suit
to enforce the terms of this agreement or may, in its sole discretion, declare this
agreement null and void if any of the Parties or any transferce violates any term of
shis agreement. The Parties or transferee shall be notified in writing of any such
declaration.

This agreement shall be null and void if a court of competent jurisdiction strikes
down aypart or provision of the agreement.

This agreerae it supersedes any prior written or oral agreements or understandings
between the Partics on the subject matter addressed herein. It may be altered,
modified or amendéd only upon the written consent and agreement of the Parties.

Any notices or other cort esnondence regarding this agreement shall be sent to the
Parties at following addresces:

Manager, Division of Remediatio Property Owner:
Management Bureau of Land Mr. Warren Baker
Iilinois Environmental Protection Agency 2222 Elston LLC
P.0. Box 19276 1156 W. Armitage Avenue
Springfield, IL. 62974-9276 Chicago, IL 60614

Pk (773) 755-0600
[Contact at Highway Authority] Etnzil
[Address]

W.ba Ker &‘Ebak&fdeuelofm*corp, corty
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IN WITNESS WHEREOF, the Parties have caused this agreement to be signed by their duly
authorized representatives.

City of Chicago

Date:_/ 2/ 02 ;L/J By:

Rau! Valdivia
Chief Engineer, UST/LUST Section

Date: 10/11/13 By: //4
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Exhibit A
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Exhibit B
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EXHIBIT B
Soit Sal Ansiytical Results - Off-Site
N. Biston / Chicago, Il

m,%’ PCHa (Total) ma-d:ﬁi;m Dichi 14 Bromomethane | Ethylbenzene | Nylenes (Total)
—_SROs
Resicential ingestion 1 780 NA 110 7,800 16,000
Ragidential fnh-asion (outdoan) NA 3.200 11,000 10 400 320
Conetruction Workrr ingestion 1 2,000 NA 1,000 20,000 41,000
mmm‘&ﬁm" Inglation NA 920 340 39 58 56
Soll migrefion Io Glass | /a NA 5 2 02 13 150
Sl mm”:wt:tgm I | 53 11 12 18 160
SoIL
B2 2 a0 - - - <0.018 <0018
B2 59 a1 1 - - - <0.0053 <0.0058
83 2) 1%0 7 - - - <0011 <0011
B3 (6) 0.32 4 - - <0005 <0.005
$B11 {241 3,800 54 27 @7 110 4,400
SB12 (2-4) 5,100 a8 _1__ 29 <18 28 1,200
§B13 (2-4) 1,800 <18 <18 40 <16 670
01@) <0.20 - - - - -
D1 (1) <0.19 - o - - -
02(9) 017 n /X w - v
o2{11) <0.19 ~ - ¢ - - -
D3(85) 52 - - e - -
08 (10) <0.10 - - - - -
D4 (10} <018 - - < 0.02 0.025
D4 (12) <0.18 - - > <0.0045 <0.0045
D6 @) 10 - - - - -
05 (11) 0.008 - - - = -
D8 (8) 24 - - - - ~
D8 (1) 028 - = " () "
D7 &) <0.19 - - - <0.0063° 1 <<0.0063
o7 (14) <018 - - - 0040 | - 00048
D8 (3) 270 - - - D015 18
08 8) 1.4 - -- s <0.0058 %035

Nates: Results listed in mg/kg (parts per million)
USEPA test methods SWB46, 8082; 8260
o indicates not detectad st steted laboratory detection fimita
' Indicates sample not snalyzed for that compound
NA = Not Appiicable/no objective estebiished

SROs = moat stiingent Soll Remediation Objactives (5

Action Ohbjectives (Appendix B, Tables A & B)

ROs) for Rasidential Property pursuant 1o 45 IAG 742-Tlered Approach to Gorractive
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Exhibit C
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Attachment E
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CITY OF CHICAGO DEPARTMENT OF PUBLIC HEALTH
FORM NO. DOE.ROW.07

Notice is hereby given that the site you have requested information on is recorded with the
City of Chicago Department of Public Health as potentially having environmental
contamination on the site and adjacent right-of way. This environmental contamination could
present a threat to human health and safety in connection with work performed at the site, or
in the adjacent right-of-way, if proper safeguards are not employed,

A file containing detailed information regarding the aforementioned environmental
Contamination is available for review at the Department of Public Health at 333 §. State St,,
Room 200, Chicago, INlinois 60604 during normal business hours (8:30 AM - 4:30 PM,
Monday through Friday). Contact at (312) 744 - 3152 for an appointment. This file must be
reviewed and the remainder of this form completed before the permit can be issued. Please
Rote that for some locations, additional health and safety procedures may be required by
law,

¢ieuse complete the following:

Permit No,
I ha'e ‘eviewed and understand the documents, maintained by the Department of
Pubiic Healt, regarding environmental contamination of the site and adjacent right-of-way.
Date Further, I wil’ ensure that all work at the subject site and adjacent right-of-way, and any
Monitoring required including but not limited to petroleum contamination, will be performed
in a manner that i, protective of human health and the eavironment and in compliance with all
Site Address applicable local, stare ‘anl federal laws, rules, and regulations, especially those pertaining to
worker safety and wasic ~aavagement. 1 will ensure that the results of any monitoring and/or
surveying conducted shail o provided to the Department of Public Health within twa )
weeks of their completion,
Work Location (describe
exact site location):
Signature /)
Name (priat) {
Company
Address T —
Nature of Work
Phone No. |~
Prime Contractor/Contact A
Address '
Phone -
Safety Qfficer/Phone

Signed by Department of Public Health

Date

Please return this completed form to the City of Chicago Department of Transportation at 30
N. LaSalle St., Room 1101, Chicago, Illinois 60602 during normal business hours (8:30 AM -
4:30 PM, Monday through Friday).

Revised Dec. 7, 2006




