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Prepared By,

And After Recording, Return To:

Wells Fargo Bank, National Association
Wealth Custom Credit

P.O. Box 3086

Winston-Salem, North Carolina 27101

THIS INSTRUMENT CEvERS GOODS THAT ARE OR WILL BECOME FIXTURES ON THE
DESCRIBED REAL PROPERY AND SHOULD BE FILED FOR RECORD IN THE REAL
PROPERTY RECORDS WHERE "iORTGAGES AND DEEDS OF TRUST ON REAL ESTATE
ARE RECORDED. THIS MORTGAGE SHOULD ALSO BE INDEXED AS A UNIFORM
COMMERCIAL CODE FINANCING STATEMENT COVERING GOODS THAT ARE OR
WILL BECOME FIXTURES ON TRE ZESCRIBED REAL PROPERTY, THE MAILING
ADDRESSES OF THE SECURED PARTY AN THE DEBTOR ARE WITHIN.

THIS MORTGAGE SECURES A NOTE WHICH 2ROVIDES FOR A VARIABLE INTEREST
RATE.

THIS MORTGAGE AND ASSIGNMENT (this "Mortc2ge") is executed as of January 27, 2014,
by 95TH STREET VENTURE, L.L.C., AN ILLINOIS IAMIiTED LIABILITY COMPANY
("Mortgagor"), whose address is 414 N. Orleans Street, Suite 610, Chicago, Illinois 60654, to WELLS
FARGO BANK, NATIONAL ASSOCIATION ("Mortgagee"), whose aaurass is 10 Wacker, 28th Floor,
Chicago, Illinois 60606.

ARTICLE 1. GRANT

1.1 GRANT. For the purposes of and upon the terms and conditions in this Mortgaze, Mortgagor
irrevocably bargains, conveys, mortgages, encumbers, transfers, hypothecates, pledges, sets over,
assigns and grants a security interest and assigns to Mortgagee, its successors and atsigns, all of
that real property located in the City of Chicago, Cook County, Illinois, described on Exhibit A
attached hereto and made a part hereof, together with the Collateral (as defined herein), all
buildings and other improvements, fixtures and equipment now or hereafter located on the real
property and all right, title, interest, and privileges of Mortgagor now owned or hereafter acquired
in and to all streets, ways, roads, and alleys used in connection with or pertaining to such real
property, all development rights or credits, licenses and permits, air rights, water, water rights and
water stock related to the real property, and all minerals, oil and gas, and other hydrocarbon
substances in, on or under the real property, and all appurtenances, easements, estates, tenements,
hereditaments, privileges, rights and rights of way appurtenant or related thereto; all buildings
and other improvements and fixtures now or hereafter located on the real property, including, but
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not limited to, all apparatus, equipment and appliances used in the operation or occupancy of the
real property, it being intended by the parties that all such items shall be conclusively considered
to be a part of the real property, whether or not attached or affixed to the real property; all interest
or estate which Mortgagor may hereafter acquire in the property described above, and all
additions and accretions thereto, and the proceeds of any of the foregoing; (all of the foregoing
being collectively referred to as the "Property™). The listing of specific rights or property shall
not be interpreted as a limit of general terms.

ADDRESS. The address of the Property (if known) is: 400 W. Erie Street, Chicago, Illinois
60654. However, neither the failure to designate an address nor any inaccuracy in the address
designated shall affect the validity or priority of the lien of this Mortgage on the Property as
desczibed on Exhibit A.

WARRANTY OF TITLE; USE OF PROPERTY. Mortgagor represents and warrants that
Mortgagor laafully holds and possesses fee simple title absolute to the Property without
limitation on the right to convey and encumber, and that this Mortgage is a first and prior lien on
the Property subject only to those exceptions approved by Mortgagee in writing. Mortgagor
further warrants that the Property is not used principally for agricultural or farming purposes.

USE OF PROCEEDS. Mortzagor represents and warrants to Mortgagee that the proceeds of the
obligations secured hereby shall be used solely for business purposes and in furtherance of the
regular business affairs of Mortgagar,-and the entire principal obligations secured by this Mortgage
constitute (i) a "business loan" as thai term is defined in, and for all purposes of, 815 ILCS
205/4(1)(c), and (ii) a "loan secured by 4 mertoage on real estate” within the purview and operation
of 815 ILCS 205/4(1)(1).

ARTICLE 2. OBLIGAT!C¥S SECURED

OBLIGATIONS SECURED. Mortgagor makes this Mortgage for the purpose of securing the
payment and performance of the following obligations (collZctively "Secured Obligations™):

(a) Payment to Mortgagee of all sums at any time owing wiilinterest thereon, according to
the terms of that certain Term Note (as the same may. ‘e 2mended, supplemented,
replaced or modified from time to time) ("Note"), in the pritcipal amount of Ninety
Million and 00/100 Dollars ($90,000,000.00) executed by 311 W. Superior, LLC, an
Iltinois limited liability company, 430 W. Erie LLC, an Illinois limited iability company,
820 Orleans, L.L.C., a Delaware limited liability company, 830, L.Z.Z., an Illinois
limited liability company, 95th Street Venture, L.L.C., an Illinois linited liability
company and O.P., L.L.C., an Illinois limited liability company (each indi‘ilaally and
collectively, the "Borrower"), and payable to the order of Mortgagee; and

(b} Payment and performance of all covenants and obligations of Mortgagor under this
Mortgage; and

(c) Payment and performance of all covenants and obligations on the part of Borrower under
that certain Credit Agreement ("Loan Agreement") of even date herewith by and
between Borrower and Mortgagee; and

Obligor #: 7828886667, AU #: 73944,
Deal #:; 1697875; Facility #: 1411537

QB\24833753.1




2.1

22

23

3.1

1403119121 Page: 4 of 23

UNOFFICIAL COPY

(d) Payment and performance of all covenants and obligations, if any, of any rider attached
as an Exhibit to this Mortgage; and

(e) Payment and performance of all future advances and other obligations that the then
record owner of all or part of the Property may agree to pay and/or perform (whether as
principal, surety or guarantor) for the benefit of Mortgagee, when such future advance or
obligation is evidenced by an instrument in writing, which recites that it is secured by this
Mortgage including any and all advances or disbursements of Mortgagee with respect to
the Property for the payment of taxes, assessments, insurance premiums or costs incurred
for the protection of the Property; and

(H payment to Mortgagee of all Hability, whether liquidated or unliquidated, defined,
rontingent, conditional or of any other nature whatsoever, and performance of all other
culigations, arising under any swap, derivative, foreign exchange or hedge transaction or
arrzagzment (or other similar transaction or arrangement howsoever described or
defined) at any time entered into with Mortgagee by any Borrower in connection with
any Securec Obligation (a "Swap Agreement"); and

() All modifications, extensions, novations and renewals of any of the obligations secured
hereby, however ovidenced, including, without limitation: (i) modifications of the
required principal payment dates or interest payment dates or both, as the case may be,
deferring or accelerating payment dates wholly or partly; or (ii) modifications, extensions
or renewals at a different rate.of interest whether or not in the case of a note, the
modification, extension or rexicwal is evidenced by a new or additional promissory note
or notes.

OBLIGATIONS. The term "obligations” is used herein in its broadest and most comprehensive
sense and shall be deemed to include, without jiruitation, all interest and charges, prepayment
charges (if any), late charges and loan fees at any time ascruing or assessed on any of the Secured
Obligations together with all costs of collecting the Secured Ohligations.

INCORPORATION. All terms of the Secured Obligations ard the documents evidencing such
obligations are incorporated herein by this reference. All persons wiio may have or acquire an
interest in the Property shall be deemed to have notice of the terms of the Secured Obligations
and to have notice, if provided therein, that: (a) the Note or the Loan Agreement may permit
borrowing, repayment and re-borrowing so that repayments shall not redu’e the amounts of the
Secured Obligations; and (b) the rate of interest on one or more Secured Ubligstions may vary
from time to time.

MAXIMUM INDEBTEDNESS. This Mortgage secures the payment of the entire iridebtedness
secured hereby; provided, however, that the total amount secured by this Mortgage (excluding
interest, costs, expenses, charges, fees, protective advances and indemnification obligations, all of
any type or nature) shall not exceed an amount equal to 200% of the face amount of the Note.

ARTICLE 3. ASSIGNMENT OF LEASES AND RENTS

ASSIGNMENT. Mortgagor hereby absolutely and irrevocably assigns and transfers to
Mortgagee all of Mortgagor's right, title and interest in, to and under: (a) all present and future
leases, subleases, licenses or occupancy agreements of the Property or any portion thereof, and all
other agreements of any kind relating to the management, leasing, operation, use or occupancy of

3
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the Property or any portion thereof, whether now existing or entered into after the date hereof
("Leases™); and (b) the rents, revenue, income, receipts, reserves, issues, deposits and profits of
the Property, including, without limitation, all amounts payable and all rights and benefits
accruing to Mortgagor under the Leases ("Payments"). The term "Leases", as referred to herein,
shall also include all subleases and other agreements for the use or occupancy of the Property,
options, rights of first refusal or guarantees of and security for the tenant's performance
thereunder, the right to exercise any landlord's liens and other remedies to which the landiord is
entitled, and all amendments, extensions, renewals or modifications thereto which are permitted
hereunder. This assignment is intended to be and constitutes a present, unconditional and
absolute assighment, not an assignment for security purposes only, and Mortgagee's right to the
Leases and Payments is not contingent upon, and may be exercised without possession of, the
Prorarty,

GRANT OF LICENSE. Mortgagee confers upon Mortgagor a revocable license ("License™) to
collect and refain the Payments as they become due and payable, except during the continuance of
a Default (as heieinafter defined). Upon and during the continuance of a Default, the License
shall be automatically revoked and Mortgagee may coliect and apply the Payments pursuant to
that certain Section nereof entitled Application of Other Sums without notice and without taking
possession of the Proparty . All payments thereafter collected by Mortgagor shall be held by
Mortgagor as trustee under a constructive trust for the benefit of Mortgagee. Mortgagor hereby
irrevocably authorizes and divects the tenants under the Leases to rely upon and comply with any
notice or demand by Mortgagee for the payment to Mortgagee of any rentals or other sums which
may at any time become due under‘the Leases, or for the performance of any of the tenants'
undertakings under the Leases, and the tenants shall have no right or duty to inquire as to whether
any Default has actually occurred or is then existing hereunder. Mortgagor hereby relieves the
tenants from any liability to Mortgagor by reasor of relying upon and complying with any such
notice or demand by Mortgagee. Mortgagee may apply, in its sole discretion, any Payments so
collected by Mortgagee against any Secured Obligatior under the Loan Documents (as defined in
the Loan Agreement), whether existing on the date hercof or hereafter arising. Collection of any
Payments by Mortgagee shall not cure or waive any Defaul? or notice of Default or invalidate any
acts done pursuant to such notice.

EFFECT OF ASSIGNMENT. The foregoing irrevocable assignmz4t-shall not cause Mortgagee
to be: (a) a mortgagee in possession; (b) responsible or liable for the control, care, management
or repair of the Property or for performing any of the terms, agreeuients, undertakings,
obligations, representations, warranties, covenants and conditions of .ths Jleases; or (c)
responsible or liabie for any waste committed on the Property by the tenants xnder any of the
Leases or any other parties; for any dangerous or defective condition of the Property: or for any
negligence in the management, upkeep, repair or control of the Property resulting in 1oz or injury
or death to any tenant, licensee, employee, invitee or other person; or (d) responsible for or under
any duty to produce rents or profits. Mortgagee shall not directly or indirectly be liable to
Mortgagor or any other person as a consequence of: (i) the exercise or failure to exercise by
Mortgagee, or any of its respective employees, agents, contractors or subcontractors, any of the
rights, remedies or powers granted to Mortgagee hereunder; or (ii) the failure or refusal of
Mortgagee to perform or discharge any obligation, duty or liability of Mortgagor arising under
the Leases.

REPRESENTATIONS AND WARRANTIES. Mortgagor represents and warrants that
Mortgagor has delivered to Mortgagee a true, accurate and complete list of all Leases, and that,

Obligor #: 7828886667; AU #: 73944,
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except as disclosed to Mortgagee in writing prior to the date hereof, {a) all existing Leases are in
full force and effect and are enforceable in accordance with their respective terms, and, to
Mortgagor's knowledge, no breach or default exists under any existing Leases on the part of any
party; (b} no rent or other payment under any existing Lease of more than 16,000 rentable square
feet, has been paid by any tenant for more than one (1) month in advance of its accrual, and
payment thereof has not otherwise been forgiven, discounted or compromised; and (c) none of the
landlord’s interests under any of the Leases has been transferred or assigned, which transfer or
assignment has not been released on or prior to the recording of this Mortgage.

35 COVENANTS. Mortgagor covenants and agrees, at Mortgagor's sole cost and expense, to: (a) in
a commercially reasonable manner, perform the material obligations of landlord contained in the
Leasss jand enforce performance by the tenants of the material obligations of the tenants
containsd in the Leases; (b) give Mortgagee prompt written notice of any default which occurs
with respect to any of the Major Leases (as defined below), whether the default be that of the
tenant or .of tne landlord; (¢) INTENTIONALLY OMITTED; (d) deliver to Mortgagee fully
executed, counterrart original(s) of each and every Lease and any modifications or amendments
thereto if requestes to do so; and () execute and record such additional assignments of any Lease
or specific subordinations (or subordination, attornment and non-disturbance agreements
executed by the landlord 2ud tenant) of any Lease to the Mortgage, in form and substance
acceptable to Mortgagee, as Murtgagee may reasonably request. Mortgagor shall not, other than
in ordinary course of Mortgagor's business, without Mortgagee's prior written consent, which
shall not be unreasonably dela e or withheld: (i) execute any other assignment relating to
Mortgagor's interest in any of the LeaeCs; (ii) discount any rent or other sums due under any of
the Major Leases or collect the same in advance, other than to collect rentals one (1) month in
advance of the time when it becomes due under any of the Leases; (iii) except if the tenant is in
default thereunder, make any material modi'icition or amendments to the terms of any of the
Major Leases or in any manner release or discharge the tenants from any obligations thereunder;
{iv) consent to any assignment or subletting by any texant under any of the Major Lease; or (v)
subordinate or agree to subordinate any of the Leases to.any other deed of trust, mortgage, deed
to secure debt or encumbrance. Any such attempted amesudnent, cancellation, modification or
other action in violation of the provisions of this Section witiiout the prior written consent of
Mortgagee shall be null and void. Without in any way limiting a2 requirement of Mortgagee's
consent hereunder, any sums received by Mortgagor in consideratjzn-of any termination (or the
release or discharge of any tenant), modification or amendment of any Tease shall be applied to
reduce the outstanding Secured Obligations and any such sums received by Mortgagor shall be
held in trust by Mortgagor for such purpose.

As used herein, the term "Major Lease” means a lease of more than 16,000 square feet ol rentable space
initially entered into after the date hereof (which, for the avoidance of doubt, excludes.iny Lease
amendments entered into after the date hereof for Leases that are in existence as of the date hereof),

ARTICLE 4. SECURITY AGREEMENT AND FIXTURE FILING

4.1 SECURITY INTEREST. Mortgagor hereby grants and assigns to Mortgagee as of the date
hereof a security interest, to secure payment and performance of all of the Secured Obligations, in
all of the following described personal property in which Mortgagor now or at any time hereafter
has any interest (collectively, the "Collateral"):

All goods, building and other materials, supplies, inventory, work in process, equipment,
machinery, fixwres, furniture, furnishings, signs and other personal property and

5
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embedded software included therein and supporting information, wherever situated, which
are or are to be incorporated into, used in connection with, or appropriated for use on the
Property; together with all Payments and other rents and security deposits derived from the
Property; all inventory, accounts, cash receipts, deposit accounts (including impound
accounts, if any), accounts receivable, contract rights, licenses, agreements, general
intangibles, payment intangibles, software, chattel paper (whether electronic or tangible),
instruments, documents, promissory notes, drafts, letters of credit, letter of credit rights,
supporting obligations, insurance policies, insurance and condemnation awards and
proceeds, proceeds of the sale of promissory notes, any other rights to the payment of
money, trade names, trademarks and service marks arising from or related to the
ownership, management, leasing, operation, sale or disposition of the Property or any
Yusiness now or hereafter conducted thereon by Mortgagor; ali development rights and
credits, and any and all permits, consents, approvals, licenses, authorizations and other
rights granted by, given by or obtained from, any governmental entity with respect to the
Properiy; .}l water and water rights, wells and well rights, canals and canal rights, ditches
and ditch nigos, springs and spring rights, and reservoirs and reservoir rights appurtenant
to or associated yvith the Property, whether decreed or undecreed, tributary, non-tributary
or not non-trituiary, surface or underground or appropriated or unappropriated, and all
shares of stock in ‘wa‘ew ditch, lateral and canal companies, well permits and all other
evidences of any of such rights; all deposits or other security now or hereafter made with
or given to utility componies by Mortgagor with respect to the Property; all advance
payments of insurance prem.ivips made by Mortgagor with respect to the Property; all
plans, drawings and specificaticos relating to the Property; all loan funds held by
Mortgagee, whether or not disbursed; all-funds deposited with Mortgagee pursuant to any
loan agreement; all reserves, deferred ‘nayinents, deposits, accounts, refunds, cost savings
and payments of any kind related to the Prop2rty or any portion thereof: all of Mortgagor's
right, title and interest, now or hereafier acguired, to the payment of money from
Mortgagee to Mortgagor under any Swap Agreeriest; together with all replacements and
proceeds of, and additions and accessions to, any of the foregoing; together with all books,
records and files relating to any of the foregoing.

As to all of the above described personal property which is orvahich hereafter becomes a
"fixture" under applicable law, it is intended by Mortgagor 224 Mortgagee that this
Mortgage constitutes a fixture filing pursuant to Section 9-502 of (hie Illinois Uniform
Commercial Code, 810 ILCS 5/1-101, et. seq. (as amended from time to-time) and shall
be filed with the real estate records of Cook County, Illinois ("UCC"). For.surposes of
this fixture filing, the "Debtor" is the Mortgagor and the "Secured Fziry” is the
Mortgagee. A description of the land which relates to the fixtures is set forth n Exhibit
A attached hereto. Mortgagor is the record owner of such land.

4.2 REPRESENTATIONS AND WARRANTIES. Mortgagor represents and warrants that: (a)
Mortgagor has, or will have, good title to the Collateral; (b) other than in connection with
Mortgagor's previous financing that no longer remains outstanding, Mortgagor has not previously
assigned or encumbered the Collateral, and no financing statement covering any of the Collateral
has been delivered to any other person or entity; and (c) Mortgagor's principal place of business is
located at the address set forth on the cover page of this Mortgage.

43 COVENANTS. Mortgagor agrees: (a) to execute and deliver such documents as Mortgagee
deems necessary to create, perfect and continue the security interests contemplated hereby; (b)

Obligor #: 7828886667, AU #: 73944;
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not to change its name, and as applicable, its chief executive office, its principal residence or the
jurisdiction in which it is organized and/or registered without giving Mortgagee prior written
notice thereof; (¢) to cooperate with Mortgagee in perfecting all security interests granted herein
and in obtaining such agreements from third parties as Mortgagee deems necessary, proper or
convenient in connection with the preservation, perfection or enforcement of any of its rights
hereunder; and (d) that Mortgagee is authorized to file financing statements in the name of
Mortgagor to perfect Mortgagee's security interest in the Collateral.

4.4 RIGHTS OF MORTGAGEE. In addition to Mortgagee's rights as a "Secured Party" under the
UCC, Mortgagee may, but shall not be obligated to, at any time without notice and at the
expense of Mortgagor: (a) give notice to any person of Mortgagee's rights hereunder and enforce
suchrights at law or in equity; (b) insure, protect, defend and preserve the Collateral or any rights
or interzsts of Mortgagee therein; (¢) inspect the Collateral; and (d) endorse, collect and receive
any righ’ to payment of money owing to Mortgagor under or from the Collateral.

Upon the occurronce of a Default (hereinafter defined) under this Mortgage, then in addition to all
of Mortgagee's riglits' as a "Secured Party" under the UCC or otherwise at law and in addition to
Mortgagee's rights-under the Loan Documents:

(a) Mortgagee may (i) upon, written notice, require Mortgagor to assemble any or all of the
Collateral and make it available to Mortgagee at a place designated by Mortgagee; (ii)
without prior notice, enier‘pon the Property or other place where any of the Collateral
may be located and take posseesion of, collect, sell, lease, license or otherwise dispose of
any or all of the Collateral, ard store the same at locations acceptable to Mortgagee at
Mortgagor's expense; (iii) sell, assign and deliver at any place or in any lawful manner all
or any part of the Collateral and bid aad become the purchaser at any such sales; and

(b) Mortgagee may, for the account of Mortgagorand at Mortgagor's expense: (i) operate,
use, consume, sell, lease, license or otherwisr, dispose of the Collateral as Mortgagee
deems appropriate for the purpose of performing zny or all of the Secured Obligations;
(ii) enter into any agreement, compromise, or selilerient, including insurance claims,
which Mortgagee may deem desirable or proper with respeat to any of the Collateral; and
(ii1) endorse and deliver evidences of title for, and receive, enforce and collect by legal
action or otherwise, all indebtedness and obligations now! or hereafter owing to
Mortgagor in connection with or on account of any or all of the Collaicral; and

(c) Any proceeds of any disposition of any Collateral may be applied by Mertgagee to the
payment of expenses incurred by Mortgagee in connection with the foregjing. including
reasonable attorneys' fees, and the balance of such proceeds may be'applied by
Mortgagee toward the payment of the Secured Obligations in such order of application as
Mortgagee may from time to time elect.

Notwithstanding any other provision hereof, Mortgagee shall not be deemed to have accepted any
property other than cash in satisfaction of any obligation of Mortgagor to Mortgagee unless
- Mortgagor shall make an express written election of said remedy under the UCC or other applicable
law. Mortgagor agrees that Mortgagee shall have no obligation to process or prepare any Collateral
_ for sale or other disposition. Mortgagor acknowledges and agrees that a disposition of the
Collateral in accordance with Mortgagee's rights and remedies as heretofore provided is a

Obligor #: 7828886667; AU #: 73944;
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disposition thereof in a commercially reasonable manner and that ten (10} days prior notice of
such disposition is commercially reasonable notice.

4.5 POWER OF ATTORNEY. Mortgagor hereby irrevocably appoints Mortgagee as Mortgagor's
attorney-in-fact (such agency being coupled with an interest), and as such attorney-in-fact
Mortgagee may, without the obligation to do so, in Mortgagee's name, or in the name of
Mortgagor, prepare, execute and file or record financing statements, continuation statements,
applications for registration and like papers necessary to create, perfect or preserve any of
Mortgagee's security interests and rights in or to any of the Collateral, and, upon a Default
hereunder, take any other action required of Mortgagor, as determined by Mortgagee in its
reasonable discretion; provided, however, that Mortgagee as such attorney-in-fact shall be
accounable only for such funds as are actually received by Mortgagee.

ARTICLE 5. REGHTS AND DUTIES OF THE PARTIES

5.1 PERFORMANCE OF SECURED OBLIGATIONS. Mortgagor shall promptly pay and
perform each Sesursd Obligation for which it is responsible hereunder or under the Loan
Agreement when due. Jf Mortgagor fails to timely pay or perform any portion of the Secured
Obligations (including tavez, assessments and insurance premiums), or if a legal proceeding is
commenced that may adversely-affect Mortgagee's rights in the Property, then Mortgagee may
(but is not obligated to), at Mortgagor's expense, take such action as it considers to be necessary
to protect the value of the Propeity and Mortgagee's rights in the Property, including the retaining
of counsel, and any amount so expendad by Mortgagee will be added to the Secured Obligations
and will be payable by Mortgagor to Mortgagee on demand, together with interest thereon from

the date of advance until paid at the defaul’ rate provided in the Note.

5.2 TAXES AND ASSESSMENTS. Subject to Moz(zagor's rights to contest payment of taxes or
assessments as may be provided in the Loan ‘gieement, Mortgagor shall pay prior to
delinquency all taxes, assessments, levies and charges finposed by any public or quasi-public
authority or utility company which are or which may becoriie a lien upon or cause a loss in value
of the Property or any interest therein. Mortgagor shall also mayv prior to delinquency all taxes,
assessments, levies and charges imposed by any public authorit; upan Mortgagee by reason of its
interest in any Secured Obligation or in the Property, or by reas¢z-of any payment made to
Mortgagee pursuant to any Secured Obligation; provided, however,, I4ortgagor shall have no
obligation to pay taxes which may be imposed from time to time upon Morigagee and which are
measured by and imposed upon Mortgagee's net income or any franchise taxes

5.3 LIENS, ENCUMBRANCES AND CHARGES. Mortgagor shall immediately” discharge all
liens, claims and encumbrances not approved by Mortgagee in writing that has ol iay attain
priority over this Mortgage. Subject to the provisions of the Loan Agreement regarding
mechanics' liens and other liens, Mortgagor shall pay when due all obligations secured by, or
which may become, liens and encumbrances which shall now or hereafter encumber or appear to
encumber all or any part of the Property or Collateral, or any interest therein, whether senior or
subordinate hereto.

5.4 DAMAGES; INSURANCE AND CONDEMNATION PROCEEDS.

(a) The following (whether now existing or hereafter arising) are all absolutely and
irrevocably assigned by Mortgagor to Mortgagee and, at the request of Mortgagee in the

Obligor #: 7828886667; AU #: 73944;

Deal #: 1697875; Facility #: 1411537
QB\24833753.1




(b)

QB\24833753.1

1403118121 Page: 10 of 23

UNOFFICIAL COPY

event such amounts exceed $500,000, shall be paid directly to Mortgagee, net of
Mortgagor's expenses: (i) all awards of damages and all other compensation payable
directly or indirectly by reason of a condemnation or proposed condemnation for public
or private use affecting all or any part of, or any interest in, the Property or Collateral; (ii)
all other claims and awards for damages to, or decrease in value of, all or any part of, or
any interest in, the Property or Collateral; (iii) all proceeds of any insurance policies
(whether or not expressly required by Mortgagee to be maintained by Mortgagor,
including, but not limited to, earthquake insurance and terrorism insurance, if any, but
excluding rent loss insurance) payable by reason of loss sustained to all or any part of the
Property or Collateral; and (iv) all interest which may accrue on any of the foregoing.
Subject to applicable law and Section 5.4(b) below, Mortgagee may at its discretion
apply all or any of the proceeds it receives to its expenses in settling, prosecuting or
defending any claim and may apply the balance to the Secured Obligations in such order
anc. amounts as Mortgagee in its sole discretion may choose, and/or Mortgagee may
relcase all or any part of the proceeds to Mortgagor upon any conditions Mortgagee may
impos=.” Mortgagee may commence, appear in, defend or prosecute any assigned claim
or action znr may adjust, compromise, settle and collect all claims and awards assigned
to Mortgagee; provided, however, in no event shall Mortgagee be responsible for any
failure to collect.upy claim or award, regardless of the cause of the failure, including,
without limitation, ary malfeasance or nonfeasance by Mortgagee or its employees or
agents,

Mortgagee shall permit insuiaice or condemnation proceeds held by Morigagee to be
used for repair or restoration of the-Property, but may condition such application upon
reasonable conditions, including, vithout limitation: (i) the remaining term of the Note is
no less than eighteen (18) months; (ii> the deposit with Mortgagee of such additional
funds which Mortgagee determines are i:esdad to pay all costs of the repair or restoration,
(including, without [imitation, taxes, finaneing charges, insurance and rent during the
repair period); (iii) the establishment of in- arrangement for lien releases and
disbursement of funds acceptable to Mortgagee (any arangement contained in the Loan
Agreement for obtaining lien releases and disbursiiig loan funds shall be deemed
reasonable with respect to disbursement of insurance o1 cordemnation proceeds); (iv) the
delivery to Mortgagee of plans and specifications for the v5rk; a contract for the work
signed by a contractor reasonably acceptable to Mortgagee, a cost breakdown for the
work and if requested by Mortgagee, a payment and performance Fond for the work, all
of which shall be reasonably acceptable to Mortgagee; and (v) the delivesy to Mortgagee
of evidence reasonably acceptable to Mortgagee (aa) that after compietion of the work
the income from the Property will be sufficient to pay all expenses and debt service for
the Property; (bb) of the continuation of Leases of more than 16,000 rentable sguare feet;
(cc) that upon completion of the work, the size, capacity and total value of the Property
will be at least as great as it was before the damage or condemnation occurred; (dd)
INTENTIONALLY OMITTED; and (ee) of the satisfaction of any additional conditions
that Mortgagee may reasonably establish to protect its security. Mortgagor hereby
acknowledges that the conditions described above are reasonable, and, if such conditions
have not been satisfied within ninety (90) days of receipt by Mortgagee of such insurance
or condemnation proceeds, then Mortgagee may apply such insurance or condemnation
proceeds to pay the Secured Obligations in such order and amounts as Mortgagee in its
sofe discretion may choose, provided that no prepayment penalty shall apply to any such
payment.

Obligor #: 7828886667; AU #: 73944;
Deal #: 1697875; Facility #: 1411537




3.5

3.6

5.7

1403118121 Page: 11 of 23

UNOFFICIAL COPY

MAINTENANCE AND PRESERVATION OF THE PROPERTY. Subject to the provisions
of the Loan Agreement, Mortgagor covenants: (a) to insure the Property and Collateral pursuant
to the requirements set forth in the Loan Agreement, and, at Mortgagee's request, to provide
evidence of such insurance to Mortgagee, and to comply with the requirements of any insurance
companies providing such insurance; (b) to keep the Property and Collateral in good condition
and repair, normal wear and tear excluded; (c¢) not to remove or demolish the Property or
Collateral or any part thereof, and not, without Mortgagee's consent, which shall not be
unreasonably delayed or withheld, perform any alternations to the Property costing in excess of

- $500,000 not required by any Lease or by applicable law (Mortgagor shall provide reasonable

prior written notice to Mortgagee of any such alterations); (d) to complete or restore promptly and
in gzod and workmanlike manner the Property and Collateral, or any part thereof which may be
damaged-or destroyed, without regard to whether Mortgagee elects to require that insurance
proceed: b used to reduce the Secured Obligations as provided in that certain Section hereof
entitled Damzees; Insurance and Condemnation Proceeds; (e) to comply in all material respects
with all laws, o:cinances, regulations and standards, and all covenants, conditions, restrictions
and equitable servitvdes, whether public or private, of every kind and character which affect the
Property or Collatcial and pertain to acts committed or conditions existing thereon, including,
without limitation, any v ok, alteration, improvement or demolition mandated by such laws,
covenants or requirements; (f} wot to commit or permit waste of the Property or Collateral; and
() to do all other acts which from the character or use of the Property or Collateral may be
reasonably necessary to maintain apd preserve its value. Unless Mortgagor provides Mortgagee
with evidence of the insurance veguired by this Mortgage or any other Loan Document,
Mortgagee may purchase insurance at Morfgagor’s expense to protect Mortgagee’s interest in the
Property or any other collateral for the S=cured Obligation. This insurance may, but need not,
protect Mortgagor’s interests. The coverage Mortgagee purchases may not pay any claim that
Mortgagor makes or any claim that is made againe: Mortgagor in connection with the Property or
any other collateral for the indebtedness secured iceby. Mortgagor may later cancel any
insurance purchased by Mortgagee, but only after providing Mortgagee with evidence that
Mortgagor has obtained insurance as required under this Mortgage or any other Loan Document.
If Mortgagee purchases insurance for the Property or amy-Other collateral for the Secured
Obligations, Mortgagor shall be responsible for the costs of fhat insurance, including the
insurance premiums, interest and any other charges that Mortgazze may lawfully impose in
connection with the placement of the insurance, until the effective date of the cancellation or
expiration of the insurance. The costs of the insurance may be added to the Secured Obligations.
The costs of the insurance may be more than the cost of insurance that Mottgaze: may be able to
obtain on its own.

DEFENSE AND NOTICE OF LOSSES, CLAIMS AND ACTIONS. At Morigagor's sole
expense, Mortgagor shall protect, preserve and defend the Property and Collateral and title to and
right of possession of the Property and Collateral, the security hereof and the rights and powers of
Mortgagee hereunder against all adverse claims. Mortgagor shall give Mortgagee prompt notice
in writing of the assertion of any claim, of the filing of any action or proceeding, of the
occurrence of any material damage to the Property or Collateral and of any condemnation offer or
action with respect to the Property or Collateral.

DUE ON SALE; ENCUMBRANCE. If the Property shall be sold or Mortgagor shall violate
any applicable Section of the Loan Agreement restricting the transfer or encumbrance of the
Property, whether voluntarily, involuntarily or by operation of law, without the prior written

10
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consent of Mortgagee ot as expressly permitted by or in accordance with the Loan Agreement,
THEN Mortgagee, in its sole discretion, may at anytime thereafter declare all Secured
Obligations immediately due and payable.

58  RELEASES, EXTENSIONS, MODIFICATIONS AND ADDITIONAL SECURITY.
Without notice to or the consent, approval or agreement of any persons or entities having any
interest at any time in the Property and Collateral or in any manner obligated under the Secured
Obligations ("Interested Parties"), Mortgagee may, from time to time and without notice to
Mortgagor or Borrower (i) release any person or entity from liability for the payment or
performance of any Secured Obligation; (ii) take any action or make any agreement extending the
maturity or otherwise altering the terms or increasing the amount of any Secured Obligation; or
(iii)aceept additional security or release all or a portion of the Property and Collateral and other
securitvior the Secured Obligations. None of the foregoing actions shall release or reduce the
persona!l_lizhility of any of said Interested Parties, or release or impair the priority of the lien of
and securicy interests created by this Mortgage upon the Property, the Collateral or any other
security provided herein or in the other Loan Documents.

59 SUBROGATIOM. Mortgagee shall be subrogated to the lien of all encumbrances, whether
released of record or nct. paid in whole or in part by Mortgagee pursuant to the Loan Documents
or by the proceeds of any ioap-secured by this Mortgage.

510 RIGHT OF INSPECTION, Mcoutaagee, its agents, representatives and employees, may enter
any part of the Property at any reascusole time upon three days prior notice, accompanied by a
representative of Mortgagor, or without notice upon the occurrence of a Default, for the purpose
of inspecting the Property and Collateral ¢ nd ascertaining Mortgagor's compliance with the terms
hereof and the other Loan Documents. In such entry onto the Property, Mortgagee shall not
interfere with the operation of the Property by Morigagor or any tenant thereof.

5.11 MORTGAGOR DIFFERENT FROM OBLIGOR (''Third Party Mortgagor"). As used in
this Section, the term "Obligor”" shall mean each person or eniity obligated in any manner under
any of the Secured Obligations; and the term "Third Party Mortzagor" shall mean (1) each person
or entity included in the definition of Mortgagor herein and wiic!iis not an Obligor under all of
the Secured Obligations, and (2) each person or entity included inthe definition of Mortgagor
herein if any Obligor is not included in said definition.

(a) Representations and Warranties. Each Third Party Morigagor represents and
warrants to Mortgagee that: (i) this Mortgage is executed at an Obligor's'request; (ii) this
Mortgage complies with all agreements between each Third Party Mortaagor and any
Obligor regarding such Third Party Mortgagor's execution hereof; (iii) Marigagee has
made no representation to any Third Party Mortgagor as to the creditworthiness of any
Obligor; and (iv) each Third Party Mortgagor has established adequate means of
obtaining from each Obligor on a continuing basis financial and other information
pertaining to such Obligor's financial condition. Each Third Party Mortgagor agrees to
keep adequately informed from such means of any facts, events or circumstances which
might in any way affect such Third Party Mortgagor's risks hereunder. Each Third Party
Mortgagor further agrees that Mortgagee shall have no obligation to disclose to any Third
Party Mortgagor any information or material about any Obligor which is acquired by
Mortgagee in any manner. The liability of each Third Party Mortgagor hereunder shall
be reinstated and revived, and the rights of Mortgagee shall continue if and to the extent

11
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that for any reason any amount at any time paid on account of any Secured Obligation is
rescinded or must otherwise be restored by Mortgagee, whether as a result of any
proceedings in bankruptcy or reorganization or otherwise, all as though such amount had

-not been paid. The determination as to whether any amount so paid must be rescinded or

restored shall be made by Mortgagee in its sole discretion; provided however, that if
Mortgagee chooses to contest any such matter at the request of any Third Party
Mortgagor, each Third Party Mortgagor agrees to indemnify and hold Mortgagee
harmless from and against all costs and expenses, including reasonable attorneys' fees,
expended or incurred by Mortgagee in connection therewith, including without limitation,
in any litigation with respect thereto.

(b) Waivers.

) Each Third Party Mortgagor waives any right to require Mortgagee to: (A)
proce.d against any Obligor or any other person; (B) marshal assets or proceed against or
exhaust any security held from any Obligor or any other person; (C) give notice of the
terms, tune and place of any public or private sale or other disposition of personal
property security held from any Obligor or any other person; (D) take any other action or
pursue any other remiedy in Mortgagee's power; or (E) make any presentment or demand
for performance, ‘or give any notice of nonperformance, protest, notice of protest or
notice of dishonor Lereunder or in connection with any obligations or evidences of
indebtedness held by Morfzagee as security for or which constitute in whole or in part the
Secured Obligations, or in counection with the creation of new or additional obligations.

(i)  Each Third Party Mortgigor waives any defense to its obligations hereunder
based upon or arising by reason of: (A) any disability or other defense of any Obligor or
any other person; (B) the cessation or limitation from any cause whatsoever, other than
payment in full, of any Secured Obligatior:, {C} any lack of authority of any officer,
director, partner, agent or any other person acting or purporting to act on behalf of any
Obligor which is a corporation, partnership or othir type of entity, or any defect in the
formation of any such Obligor; (D) the application by 20v Obligor of the proceeds of any
Secured Obligation for purposes other than the purpos=s renresented by any Obligor to,
or intended or understood by, Mortgagee or any Third Fariy-Mortgagor; (E) any act or
omission by Mortgagee which directly or indirectly results in or(@‘ds the discharge of any
Obligor or any portion of any Secured Obligation by operation of iaw or otherwise, or
which in any way impairs or suspends any rights or remedies of Morigagee against any
Obligor; (F) any impairment of the value of any interest in any securitv' far the Secured
Obligations or any portion thereof, including without limitation, the faiiuce o obtain or
maintain perfection or recordation of any interest in any such security, the release of any
such security without substitution, and/or the failure to preserve the value of, or to
comply with applicable law in disposing of, any such security; (G) any modification of
any Secured Obligation, in any form whatsoever, including without limitation the
renewal, extension, acceleration or other change in time for payment of, or other change
in the terms of, any Secured Obligation or any portion thereof, including increase or
decrease of the rate of interest thereon; or (H) any requirement that Mortgagee give any
notice of acceptance of this Mortgage. Until all Secured Obligations shall have been paid
in full, no Third Party Mortgagor shall have any right of subrogation, and each Third
Party Mortgagor waives any right to enforce any remedy which Mortgagee now has or
may hereafter have against any Obligor or any other person, and waives any benefit of, or
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any right to participate in, any security now or hereafter held by Mortgagee. Each Third
Party Mortgagor further waives all rights and defenses it may have arising out of: (1) any
election of remedies by Mortgagee, even though that election of remedies, such as a non-
judicial foreclosure with respect to any security for any portion of the Secured
Obligations, destroys such Third Party Mortgagor's rights of subrogation or such Third
Party Mortgagor's rights to proceed against any Obligor for reimbursement; or (2) any
loss of rights any Third Party Mortgagor may suffer by reason of any rights, powers or
remedies of any Obligor in connection with any anti-deficiency laws or any other laws
limiting, qualifying or discharging any Obligor's obligations.

(ii)  If any of said waivers is determined to be contrary to any applicable law or

public policy, such waiver shall be effective to the extent permitted by applicable law or
public policy.

ARTICLE 6. DEFAULT PROVISIONS

6.1 DEFAULT. A "Dciault” shall mean the occurrence of any defined "Event of Default” under the
Loan Agreement or unceraty Swap Agreement between any Borrower and Mortgagee.

6.2 RIGHTS AND REMEDIES. At any time after Default, Mortgagee shall have each and every
one of the following rights and re:pzdies in addition to Mortgagee's rights under the other Loan
Documents or under any Swap Agresirent:

(a)
(b}
(©)

(d)

QB\24833753.1

With or without notice, to declare all Secured Obligations immediately due and payable.
Pursuant to the terms of a Swap Agreemier.. terminate such Swap Agreement.

With or without notice, and without releasing Miortgagor or any other party from any
Secured Obligation, and without becoming a mortgagee in possession, to cure any breach
or Default of Mortgagor or any other party and, in coureéction therewith, to enter upon the
Property and do such acts and things as Mortgagee ‘dcemns. necessary or desirable to
protect the security hereof, including, without limitation: (i} to appear in and defend any
action or proceeding purporting to-affect the security of this Mortgage or the rights or
powers of Mortgagee under this Mortgage; (ii) to pay, purchase, cuniest or compromise
any encumbrance, charge, lien or claim of lien which, in the sole judonienit of Mortgagee,
is or may be senior in priority to this Mortgage, the judgment of Mecitgagee being
conclusive as between the parties hereto; (jii) to obtain insurance ard o pay any
premiums or charges with respect to insurance required to be carried uader this
Mortgage; or (iv) to employ counsel, accountants, contractors and other appropriate
persons.

To commence and maintain an action or actions in any court of competent jurisdiction to
foreclose this instrument as a deed of trust or mortgage ot to obtain specific enforcement
of the covenants of Mortgagor hereunder, and Mortgagor agrees that such covenants shall
be specifically enforceable by injunction or any other appropriate equitable remedy and
that for the purposes of any suit brought under this subparagraph, Mortgagor waives the
defense of laches and any applicable statute of limitations.

13
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To apply to a court of competent jurisdiction for and obtain appointment of a receiver of
the Property as a matter of strict right and without regard to the adequacy of the security
for the repayment of the Secured Obligations, the existence of a declaration that the
Secured Obligations are immediately due and payable, or the filing of a notice of default,
and Mortgagor hereby consents to such appointment.

To enter upon, possess, control, lease, manage and operate the Property or any part
thereof, to take and possess all documents, books, records, papers and accounts of
Mortgagor or the then owner of the Property, to make, terminate, enforce or modify
Leases of the Property upon such terms and conditions as Mortgagee deems proper, to
make repairs, alterations and improvements to the Property as necessary, in Mortgagee's
sole judgment, to protect or enhance the security hereof.

‘Co'resort to and realize upon the security hereunder and any other security now or later
heid by Mortgagee concurrently or successively and in one or several consolidated or
indepenuent actions, and to apply the proceeds received upon the Secured Obligations all
in such order and manner as Mortgagee determines in its sole discretion.

Upon sale of ‘the Froperty at any foreclosure sale, Mortgagee may credit bid (as
determined by Mortgagee in its sole and absolute discretion) all or any portion of the
Secured Obligations.. In.determining such credit bid, to the extent permitted by law,
Mortgagee may, but is not ebligated to, take into account alt or any of the following: (i)
appraisals of the Property ac-sich appraisals may be discounted or adjusted by Mortgagee
in its sole and absolute underwriting discretion; (i) expenses and costs incurred by
Mortgagee with respect to the Froperty prior to foreclosure; (iii) expenses and costs
which Mortgagee anticipates will (be incurred with respect to the Property after
foreclosure, but prior to resale, including; »vithout limitation, costs of structural reports
and other due diligence, costs to carry the Fraperty prior to resale, costs of resale (e.g.
commissions, attorneys' fees, and taxes), costs o{ any hazardous materials clean-up and
monitoring, costs of deferred maintenance, repair, re‘urbishment and retrofit, costs of
defending or settling litigation affecting the Property; and lost opportunity costs (if any),
including the time value of money during any anticipated %olding period by Mortgagee;
(iv) declining trends in real property values generally ard-with respect to properties
similar to the Property; (v) anticipated discounts upon resa'e of the Property as a
distressed or foreclosed property; (vi) the fact of additional collateral (if any), for the
Secured Obligations; and (vii) such other factors or matters that IMozisagee (in its sole
and absolute discretion) deems appropriate. In regard to the akove, Mortgagor
acknowledges and agrees that: (w) Mortgagee is not required to use ary or all of the
foregoing factors to determine the amount of its credit bid; (x) this Section does not
impose upon Mortgagee any additional obligations that are not imposed by law at the
time the credit bid is made; (y) the amount of Mortgagee's credit bid need not have any
relation to any loan-to-value ratios or any other financial covenants specified in the Loan
Documents or previously discussed between Mortgagor and Mortgagee; and (z)
Mortgagee's credit bid may be (at Mortgagee's sole and absolute discretion) higher or
lower than any appraised value of the Property.

6.3 APPLICATION OF FORECLOSURE SALE PROCEEDS. Except as may be otherwise

required by applicable law, after deducting all costs, fees and expenses of Mortgagee, including,
without limitation, cost of evidence of title and attorneys' fees in connection with sale and costs

(B\24833753.1
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and expenses of sale and of any judicial proceeding wherein such sale may be made, all proceeds
of any foreclosure sale shall be applied: (a) to payment of all sums expended by Mortgagee
under the terms hereof and not then repaid, with accrued interest at the rate of interest specified in
the Note to be applicable on or after maturity or acceleration of the Note; (b) to payment of all
other Secured Obligations; and (c) the remainder, if any, to the person or persons legally entitled
thereto.

6.4 APPLICATION OF OTHER SUMS. All sums received by Mortgagee under this Mortgage
other than those described in that certain Section hereof entitled Rights and Remedies or that
certain Section hereof entitled Grant of License, less all costs and expenses incurred by
Mortgagee or any receiver, including, without limitation, attorneys' fees, shall be applied in
payrient of the Secured Obligations in such order as Mortgagee shall determine in its sole
discreticin; provided, however, Mortgagee shall have no liability for funds not actually received
by Mortzaces.

6.5 NO CURE OR WAIVER. Neither Mortgagee's nor any receiver's entry upon and taking
possession of all or any part of the Property and Collateral, nor any collection of rents, issues,
profits, insurance proceeds, condemnation proceeds or damages, other security or proceeds of
other security, or other ‘suinz, nor the application of any collected sum to any Secured Obligation,
nor the exercise or failur¢ to sacreise of any other right or remedy by Mortgagee or any receiver
shall cure or waive any breach, Default or notice of default under this Mortgage, or nullify the
effect of any notice of default or smie (unless all Secured Obligations then due have been paid and
performed and Mortgagor has curea all other defaults), or limit or impair the status of the
security, or prejudice Mortgagee in the exarcise of any right or remedy, or be construed as an
affirmation by Mortgagee of any tenanc, lease or option or a subordination of the lien of or
security interests created by this Mortgage.

6.6 ~ REMEDIES CUMULATIVE. All rights and remedies of Mortgagee provided hereunder are
cumulative and are in addition to all rights and remedes provided by applicable law (including
specifically that of foreclosure of this instrument as though it\were a mortgage) or in any other
agreements between Mortgagor and Mortgagee. No failure-or the part of Mortgagee to exercise
any of its rights hereunder arising upon any Default shall be consicrad.to prejudice its rights upon
the occurrence of any other or subsequent Default. No delay s7i-the part of Mortgagee in
exercising any such rights shall be construed to preclude it from the extreise thereof at any time
while that Default is continuing. Mortgagee may enforce any one or mese remedies or rights
hereunder successively or concurrently. By accepting payment or performanse of any of the
Secured Obligations after its due date, Mortgagee shall not waive the agreementCeatained herein
that time is of the essence, nor shall Mortgagee waive either its right to require pronint payment
or performance when due of the remainder of the Secured Obligations or its right to ‘~casider the
failure to so pay or perform a Defaulit.

6.7 ILLINOIS MORTGAGE FORECLOSURE LAW. It is the intention of Mortgagor and
Mortgagee that the enforcement of the terms and provisions of this Mortgage shall be
accomplished in accordance with the Illinois Mortgage Foreclosure Law (the "Act"), 735 ILCS
5/15-1101 et seq., and with respect to such Act, Mortgagor agrees and covenants that:

(a) Mortgagee shall have the benefit of all of the provisions of the Act, including all
amendments thereto which may become effective from time to time after the date hereof,
In the event any provision of the Act which is specifically referred to herein may be
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repealed, Mortgagee shall have the benefit of such provision as most recently existing
prior to such repeal, as though the same were incorporated herein by express reference.
If any provision in this Mortgage shall be inconsistent with any provision of the Act,
provisions of the Act shall take precedence over the provisions of this Mortgage, but shall
not invalidate or render unenforceable any other provision of this Mortgage that can be
construed in a manner consistent with the Act. If any provision of this Mortgage shall
grant to Mortgagee (including Mortgagee acting as a mortgagee-in-possession) or a
receiver appointed pursuant to the provisions of that certain Section hereof entitled Rights
and Remedies of this Mortgage any powers, rights or remedies prior to, upon or
following the occurrence of a Default which are more limited than the powers, rights or
remedies that would otherwise be vested in Mortgagee or in such receiver under the Act
in the absence of said provision, Mortgagee and such receiver shall be vested with the
powers, rights and remedies granted in the Act to the full extent permitted by law.
Without limiting the generality of the foregoing, all expenses incurred by Mortgagee
wlick are of the type referred to in Section 5/15-1510 or 5/15-1512 of the Act, whether
incurrea before or after any decree or judgment of foreclosure, and whether or not
enumerated specifically in this Mortgage, shall be added to the indebtedness secured
hereby and/or by the judgment of foreclosure.

Wherever provision is made in this Mortgage or the Loan Agreement for insurance
policies to bear mortgage clauses or other loss payable clauses or endorsements in favor
of Mortgagee, or to confir-authority upon Mortgagee to settle or participate in the
settlement of losses under policies of insurance or to hold and disburse or otherwise
control the use of insurance preceeds, from and after the entry of judgment of
foreclosure, all such rights and powers of Mortgagee shall continue in Mortgagee as
judgment creditor or mortgagee until 2o firmation of sale.

In addition to any provision of this Mortgags zathorizing Mortgagee to take or be placed
in possession of the Property, or for the appoin.ment of a receiver, Mortgagee shall have
the right, in accordance with Sections 15-1701 and 15-i702 of the Act, to be placed in the
possession of the Property or at its request to have a_ receiver appointed, and such
receiver, or Mortgagee, if and when placed in possession, zhall have, in addition to any
other powers provided in this Mortgage, all rights, powers, immunities, and duties and
provisions for in Sections 15-1701 and 15-1703 of the Act.

Mortgagor acknowledges that the Property does not constitute agricultaral real estate, as
said term is defined in Section 15-1201 of the Act or residential real ¢stats as defined in
Section 15-1219 of the Act,

Mortgagor hereby expressly waives any and all rights of reinstatement and redemption, if
any, under any order or decree of foreclosure of this Mortgage, on its own behalf and on
behalf of each and every person, it being the intent hereof that any and all such rights of
reinstatement and redemption of Mortgagor and of all other persons are and shall be
deemed to be hereby waived to the full extent permitted by the provisions of Section
5/15-1601 of the Act or other applicable law or replacement statutes.

ARTICLE 7. MISCELLANEOUS PROVISIONS
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NOTICES. All notices, requests and demands which Mortgagor or Mortgagee is required or
may desire to give to the other party must be delivered to the other party's address set forth above,
with such notices to be given in accordance with the terms of the Loan Agreement.

NO WAIVER. No previous waiver and no failure or delay by Mortgagee in acting with respect
to the terms of the Note or this Mortgage shall constitute a waiver of any breach, default, or
failure of condition under the Note, this Mortgage or the obligations secured thereby. A waiver
of any term of the Note, this Mortgage or of any of the obligations secured thereby must be made
in writing and shall be limited to the express written terms of such waiver.

SEVERABILITY. If any provision or obligation under this Mortgage shall be determined by a
cour. of competent jurisdiction to be invalid, illegal or unenforceable, that provision shall be
deemed severed from this Mortgage and the validity, legality and enforceability of the remaining
provisioas.or obligations shall remain in full force as though the invalid, iflegal, or unenforceable
provisioniad paver been a part of this Mortgage.

HEIRS, SUCCESSORS AND ASSIGNS. Except as otherwise expressly provided under the
terms and conditicus herein, the terms of this Mortgage shall bind and inure to the benefit of the
heirs, executors, admin.stra*ors, nominees, successors and assigns of the parties hereto, including,
without limitation, subsequent-wwners of the Property or any part thereof, provided, however, that
this Section does not waive or modify the provisions of that certain Section entitled Due on Sale;
Encumbrance.

ATTORNEY-IN-FACT. Mortgagor nhereby irrevocably appoints and authorizes Mortgagee as
Mortgagor's attorney-in-fact, which agenty is coupled with an interest, and as such attorney-in-
fact Mortgagee may, without the obligation to do so, execute and/or record in Mortgagee's or
Mortgagor's name any notices, instruments or decrments that Mortgagee deems appropriate to
protect Mortgagee's interest under any of the Loan Dociments.

TIME. Time is of the essence of each and every term here’a.

JOINT AND SEVERAL LIABILITY. The liability of all pezseps and entities obligated in any
manner hereunder and under any of the Loan Documents shall be joiit-and several.

HEADINGS. All article, section or other headings appearing in this~Mortgage are for
convenience of reference only and shall be disregarded in construing this Martgase.

COUNTERPARTS. To facilitate execution, this document may be executed in as many
counterparts as may be convenient or required. It shall not be necessary that the signature of, or
on behalf of, each party, or that the signature of all persons required to bind any party, appear on
each counterpart, All counterparts shall collectively constitute a single document. It shall not be
necessary in making proof of this document to produce or account for more than a single
counterpart containing the respective signatures of, or on behalf of, each of the parties hereto.
Any signature page to any counterpart may be detached from such counterpart without impairing
the legal effect of the signatures thereon and thereafier attached to another counterpart identical
thereto except having attached to it additional signature pages.

DEFINED TERMS. Unless otherwise defined herein, capitalized terms used in this Mortgage

shall have the meanings attributed to such terms in the Loan Agreement.
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RULES OF CONSTRUCTION. The term "person” as used herein shall include any individual,
company, trust or other legal entity of any kind whatsoever. If this Mortgage is executed by more
than one person, the term "Mortgagor" shall include all such persons. The word "Mortgagee" as
used herein shall include Mortgagee, its successors, assigns and affiliates. The term "Property”
and "Collateral" means all and any part of the Property and Collateral, respectively, and any
interest in the Property and Collateral, respectively.

USE_OF SINGULAR AND PLURAL: GENDER. When the identity of the parties or other
circumstances make it appropriate, the singular number includes the plural, and the masculine
gender includes the feminine and/or neuter.

EXHIPiTS, SCHEDULES AND RIDERS. All exhibits, schedules, riders and other items
attached he.eto are incorporated into this Mortgage by such attachment for all purposes.

INCONSISTECIES. In the event of any inconsistencies between the terms of this Mortgage
and the terms of the Loan Agreement or Note, including without limitation, provisions regarding
collection and application of Property revenue, required insurance, tax impounds, and transfers of
the Property, the terms of b« Loan Agreement or Note, as applicable, shall prevail.

MERGER. No merger shall occir as a result of Mortgagee's acquiring any other estate in, or any
other lien on, the Property unlessivartgagee consents to a merger in writing and in accordance
with the terms of the Loan Agreement,

WAIVER OF MARSHALLING RIGHTS. Mortgagor, for itseif and for all parties claiming
through or under Mortgagor, and for all partics who may acquire a lien on or interest in the
Property and Collateral, hereby waives all righis t0-have the Property and Collateral and/or any
other property, which is now or later may be security 'tz any Secured Obligation marshalled upon
any foreclosure of the lien of this Mortgage or on a/fareclosure of any other lien or security
interest against any security for any of the Secured Obligations: Mortgagee shall have the right to
sell, and any court in which foreclosure proceedings may be-bronght shall have the right to order
a sale of, the Property and any or all of the Collateral or other prorariy as a whole or in separate
parcels, in any order that Mortgagee may designate.

INTEGRATION: INTERPRETATION. The Loan Documents couiiain or expressly
incorporate by reference the entire agreement of the parties with respect-to the matters
contemplated therein and supersede all prior negotiations or agreements, written. or oral. The
Loan Documents shall not be modified except by written instrument executed by ail parties. Any
reference to the Loan Documents includes any amendments, renewals or extens'ons now or
hereafter approved by Mortgagee in writing. The Loan Documents grant further rights to
Mortgagee and contain further agreements and affirmative and negative covenants by Mortgagor
which apply to this Mortgage and to the Property and Collateral and such further rights and
agreements are incorporated herein by this reference.

GOVERNING LAW. This Mortgage shall be governed by and construed in accordance with the
laws of the State of lllinois, but giving effect to federal laws applicable to national banks.

ARBITRATION.
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(a) Arbitration. The parties hereto agree, upon demand by any party, to submit to binding
arbitration all claims, disputes and controversies between or among them (and their respective
employees, officers, directors, attorneys, and other agents), whether in tort, contract or otherwise
in any way arising out of or relating to this Mortgage and its negotiation, execution,
collateralization, administration, repayment, modification, extension, substitution, formation,
inducement, enforcement, default or termination. In the event of a court ordered arbitration, the
party requesting arbitration shall be responsible for timely filing the demand for arbitration and
paying the appropriate filing fee within 30 days of the abatement order or the time specified by
the court. Failure to timely file the demand for arbitration as ordered by the court will result in
that party’s right to demand arbitration being automatically terminated.

(b) Governing Rules. Any arbitration proceeding will (i) proceed in a location in Illinois
selccieu, by the American Arbitration Association (“AAA™); (ii) be governed by the Federal
Arbitratizn Act (Title 9 of the United States Code), notwithstanding any conflicting choice of law
provision-in any of the documents between the parties; and (iii) be conducted by the AAA, or
such other adriipistrator as the parties shall mutually agree upon, in accordance with the AAA’s
commercial qispuin resolution procedures, unless the claim or counterclaim is at least
$1,000,000.00 exclusive of claimed interest, arbitration fees and costs in which case the
arbitration shall be cornducted in accordance with the AAA’s optional procedures for large,
complex commercial aispuies (the commercial dispute resolution procedures or the optional
procedures for large, compler’ commercial disputes to be referred to herein, as applicable, as the
“Rules”). If there is any incensistency between the terms hereof and the Rules, the terms and
procedures set forth herein shall conirol. Any party who fails or refuses to submit to arbitration
following a demand by any other part shall bear all costs and expenses incurred by such other
party in compelling arbitration of any dispz:te. Nothing contained herein shall be deemed to be a
waiver by any party that is a bank of the protections afforded to it under 12 U.S.C. §91 or any
similar applicable state law.

(c) No Waiver of Provisional Remedies, seli-Ielp and Foreclosure. The arbitration
requirement does not limit the right of any party to (1) foreclose against real or personal property
collateral; (ii) exercise self-help remedies relating to colla‘era! or proceeds of collateral such as
setoff or repossession; or (iii) obtain provisional or ancillary-reriedies such as replevin, injunctive
relief, attachment or the appointment of a receiver, before du‘ing or after the pendency of any
arbitration proceeding. This exclusion does not constitute a waiver'of the right or obligation of
any party to submit any dispute to arbitration or reference hereunder, inciuding those arising from
the exercise of the actions detailed in sections (i), (ii) and (iii) of this pasagrarh,

(d) Arbitrator Qualifications and Powers. Any arbitration proceeding in whicii the amount in
controversy is $5,000,000.00 or less will be decided by a single arbitrator selected according to

the Rules, and who shall not render an award of greater than $5,000,000.00. Any dispute in
which the amount in controversy exceeds $5,000,000.00 shall be decided by majority vote of a
panel of three arbitrators; provided however, that all three arbitrators must actively participate in
all hearings and deliberations. The arbitrator will be a neutral attorney licensed in the State of
Ilinois or a neutral retired judge of the state or federal judiciary of Illinois, in either case with a
minimum of ten years experience in the substantive law applicable to the subject matter of the
dispute to be arbitrated. The arbitrator will determine whether or not an issue is arbitratable and
will give effect to the statutes of limitation in determining any claim. In any arbitration
proceeding the arbitrator will decide (by documents only or with a hearing at the arbitrator's
discretion) any pre-hearing motions which are similar to motions to dismiss for failure to state a
claim or motions for summary adjudication. The arbitrator shall resolve all disputes in
accordance with the substantive law of Illinois and may grant any remedy or relief that a court of

19
Obligor #: 7828886667; AU #: 73944;

Deal #: 1697875; Facility #: 1411537
QB\24833753.1




1403118121 Page: 21 of 23

UNOFFICIAL COPY

such state could order or grant within the scope hereof and such ancillary relief as is necessary to
make effective any award. The arbitrator shall also have the power to award recovery of all costs
and fees, to impose sanctions and to take such other action as the arbitrator deems necessary to
the same extent a judge could pursuant to the Federal Rules of Civil Procedure, the Illinois Rules
of Civil Procedure or other applicable law. Judgment upon the award rendered by the arbitrator
may be entered in any court having jurisdiction. The institution and maintenance of an action for
judicial relief or pursuit of a provisional or ancillary remedy shall not constitute a waiver of the
right of any party, including the plaintiff, to submit the controversy or claim to arbitration if any
other party contests such action for judicial relief.

(e) Discovery, In any arbitration proceeding, discovery will be permitted in accordance with
the Rules. All discovery shall be expressly limited to matters directly relevant to the dispute
being -arbitrated and must be completed no later than 20 days before the hearing date. Any
requests iur an extension of the discovery periods, or any discovery disputes, will be subject to
final deterpuination by the arbitrator upon a showing that the request for discovery is essential for
the party's pieseptation and that no alternative means for obtaining information is available.

() Class Prcceedings and Consolidations. No party hereto shall be entitled to join or
consolidate disputes by or against others in any arbitration, except parties who have executed this
Mortgage or any other ccntiact, instrument or document relating to any Secured Obligation, or to
include in any arbitration any” dizpute as a representative or member of a class, or to act in any
arbitration in the interest of the-general public or in a private attorney general capacity.

(2 Payment Of Arbitration Cust< And Fees, The arbitrator shall award all costs and
expenses of the arbitration proceeding.

(h) Miscellaneous. To the maximum exteat practicable, the AAA, the arbitrators and the
parties shall take all action required to conclude'any arbitration proceeding within 180 days of the
filing of the dispute with the AAA. No arbitrator or-ofiier party to an arbitration proceeding may
disclose the existence, content or results thereof, excep for disclosures of information by a party
required in the ordinary course of its business or by applizabie law or regulation, If more than
one agreement for arbitration by or between the parties potentially applies to a dispute, the
arbitration provision most directly related to the documents tetrveen the parties or the subject
matter of the dispute shall control. This arbitration provisior” shall survive termination,
amendment or expiration of any of the documents or any relationship between the parties.

(i) Small Claims Court. Notwithstanding anything herein to the contiary, each party retains
the right to pursue in Small Claims Court any dispute within that court’s jurisdiction. Further,
this arbitration provision shall apply only to disputes in which either party seels o recover an
amount of money (excluding attomeys’ fees and costs) that exceeds the jurisdictiora! imit of the
Small Claims Court.

[signature page to follow]
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IN WITNESS WHEREOF, Mortgagor has executed this Mortgage as of the date set forth above,
"MORTGAGOR"

95TH STREET VENTURE, L.L.C., an Illinois limited
liability company

By: Specfrum 400, Inc.| an Illinois corporation

Its: Manager

Py
Yerald HNARKY President

State of Illinois )
} ss.
County of Cook )

| HEREBY CERTIFY that on. this’ 7" day of January, 2014, before me, a Notary Public
for the state and county aforesaid, personilly anpeared Jerald H. Lasky, the President of Spectrum
400, Inc., an lllinois corporation, the Manazer of 95th Street Venture, L.L.C., an Illinois limited
liability company, known to me or satisfactorily proved to be the person whose name is subscribed
to the foregoing instrument.

TN WITNESS WHEREOF, I have set my hand and Notarial Seal the day and year first

above written.
Iy .
ﬁ‘ﬂ- 27N W

Notary Public, State of IlTn'rIe
My Commission expires: 3 } L% / I

OFFICIAL SEAL
RUTH M LIDECKA

o L gb e ah g e
Py

[Signature page to Mortgage
QB\24833753.1 £ pag gage|
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EXHIBIT A - DESCRIPTION OF PROPERTY
Address: 400 W. Erie Street, Chicago, IL. 60654
Lots 23 to 28, both inclusive, in Block 10 in Higgins, Law and Company’s Addition to Chicago in

Section 9, Township 39 North, Range 14, East of the Third Principal Meridian, in Cook County, Illinois.

Pin: 17-09-124-019-0000
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