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This document prepared by and after
recording return to:

Much Shelist, P.C.

191 North Wacker Drive

Suite 1800

Chicago, Illinots 60606

Attn: Courtney E. Mayster, Esq.

MORTGAGE, SECURITY AGREEMENT,
FIXTURE FILING AND ASSIGNMENT OF LEASES AND RENTS

THIS MORTGAGE, SECUR!TY AGREEMENT, FIXTURE FILING AND
ASSIGNMENT OF LEASES AND RENTS (this “Mortgage™) is made as of May 30, 2014, by
SMASHOTELS CHICAGO, LLC, an Illinbis limited liability company (the “Borrower™), for
the benefit of ASSOCIATED BANK, NATIONAL ASSOCIATION, a national banking
association, its successors and assigns (“Lender”).

WITNESSETH:

Lender is making a loan to Borrower, in an amount not<io exceed FOUR MILLION
FOUR HUNDRED TWENTY THOUSAND AND 00/100 DGLLARS ($4,420,000.00) (the
“Loan”) pursuant to that certain Loan Agreement of even date lerewith by and between
Borrower and Lender, the provisions of which are incorporated herein b3 reference to the same
extent as if fully set forth herein (said Loan Agreement and any and all extcnsioes and renewals
thereof, amendments thereto and substitutions or replacements therefor is referréd to herein as
the “Loan Agreement”; any terms not defined herein shall have the meanings ascribed to such
terms in the Loan Agreement). The Loan is evidenced by that certain Promissory Note dated as
of even date herewith in the principal amount of $4,420,000.00 from Borrower to Lender (the
“Note”). The Loan is due and payable in full on May 30, 2015 (the “Maturity Date™), except as
such date may be extended pursuant to the terms of the Promissory Note, or accelerated pursuant
to the terms hereof or of any other Loan Document (as hereinafter defined). This Mortgage
encumbers certain real estate located in Cook County, Illinois, legally described on Exhibit A
attached hereto, and payment of the Note is secured by this Mortgage, financing statements and
other security documents (this Mortgage, the Note, the Loan Agreement, and all other documents
evidencing or securing the Loan (as amended, modified, replaced or restated from time to time)
are collectively hereinafier referred to as the “Loan Documents™). The Loan bears interest at a
variable rate of interest.
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To secure (i) the payment when and as due and payable of the principal of and interest on
the Loan or so much thereof as may be advanced from time to time, and any and all late charges,
and all other indebtedness evidenced by or owing under the Note and any of the other Loan
Documents, together with any extensions, modifications, renewals or refinancings of any of the
foregoing, (ii) the payment of all other indebtedness which this Mortgage by its terms secures,
and (iii) the performance and observance of the covenants and agreements contained in tHis
Mortgage, the Loan Agreement, the Note and each of the other Loan Documents (all of such
indebtedness, obligations and liabilities identified in (i), (ii), (iii) and (iv) above being hereinafter
referred to as the “Debt”), Borrower does hereby GRANT, SELL, CONVEY, MORTGAGE and
ASSIGN unto Lender, its successors and assigns, and does hereby grant to Lender, its successors
and assigrs.a’security interest in, all and singular the properties, rights, interests and privileges
described in-Granting Clauses 1, I, III, IV, V, VI, VII, VIII and IX below, all of same being
collectively reteirad to herein as the “Mortgaged Property™

GRANTING CLAUSE I:

THE LAND located iny Cook County, Hlinois which is legally described on Exhibit A
attached hereto and made a part hereof (the “Land”).

CGRANTING CLAUSE II:

TOGETHER WITH all buildings, structures and improvements of every nature
whatsoever now or hereafter situated on! the Land, including all extensions, additions,
improvements, betterments, renewals, substitvticrs and replacements to or for any such
buildings, structures and improvements and all of the'right, title and interest of Borrower now or
hereafter acquired in and to any of the foregoing, iricluding without limitation those certdin
improvements to be constructed on the Land in accerdance with the Loan Agreement (the

“Improvements™);
GRANTING CLAUSE III:

TOGETHER WITH all easements, rights of way, strips and gores of land, streets, ways,
alleys, sidewalks, vaults, passages, sewer rights, waters, water courses, (water drainage and
reservoir rights and powers (whether or not appurtenant), all estates, righte; fities, interests,
privileges, liberties, tenements, hereditaments, easements, franchises, appendages  and
appurtenances whatsoever, in any way belonging, relating or appertaining to the Laud or the
Improvements, whether now owned or hereafter acquired by Borrower, including without
limitation all existing and future mineral, oil and gas rights which are appurtenant to or which
have been used in connection with the Land, all existing and future water stock relating to the
Land or the Improvements, all existing and future share of stock respecting water and water
rights pertaining to the Land or the Improvements or other evidence of ownership thereof, and
the reversions and remainders thereof, if any (the “Appurtenant Rights™);

GRANTING CLAUSE 1V:
TOGETHER WITH all machinery, apparatus, equipment, fittings and fixtures of every

kind and nature whatsoever, and all furniture, furnishings and other personal property now or
hereafter owned by Borrower and forming a part of, or used or obtained for use in connection

4862843-6 2
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with, the Land or the Improvements or any present or future operation, occupancy, maintenance
or leasing thereof; including, but without limitation, any and all heating, ventilating and air
conditioning equipment and systems, antennae, appliances, apparatus, awnings, basins, bathtubs,
bidets, boilers, bookcases, cabinets, carpets, communication systems, coolers, curtains,
dehumidifiers, dishwashers, disposals, doors, drapes, drapery rods, dryers, ducts, dynamos,
elevators, engines, equipment, escalators, fans, fittings, floor coverings, furnaces, furnishings,
furniture, hardware, heaters, humidifiers, incinerators, lighting, machinery, motors, ovens, pipes,
plumbing and electric equipment, pool equipment, pumps, radiators, ranges, recreational
facilities and equipment, refrigerators, screens, sprinklers, stokers, stoves, shades, shelving,
sinks, security systems, toilets, ventilators, wall coverings, washers, windows, window covering,
wiring anr! all extensions, renewals or replacements thereof or substitutions therefor or additions
thereto, whetlieror not the same are or shall be attached to the Land or the Improvements in any
manner, if any {Coilectively, the “Fixtures™); it being agreed that all of said property owned+by
Borrower and placed jon the Land or on or in the Improvements (whether affixed or annexed
thereto or not) shall, 50 far as permitted by law, conclusively be deemed to be real property and
conveyed hereby for purrgses of this Mortgage.

GRANTING CLAUSE V:
TOGETHER WITH the followiag (the “Personal Property”):

All personal property of every natue whatsoever now or hereafter owned by Borrower or
used by Borrower in connection with the l.and or the improvements thereon, including all
extensions, additions, improvements, betterments. renewals, substitutions and replacements
thereof and all of the right, title and interest of Buriower in and to any such personal property
together with the benefit of any deposits or payments'now or hereafier made on such personal
property by Borrower or on its behalf, including wiinout limitation, any and all Goods,
Investment Property, Instruments, Chattel Paper, Documents, Letter of Credit Rights, Accounts,
Deposit Accounts, Commercial Tort Claims and General Intargibles, each as defined in the
Uniform Commercial Code of the State of [llinois (the “Code™) loczied on the Land or in the
Improvements which are now or in the future owned by Borrower and used or obtained for use in
connection with the Land or the improvements or any present or future opciation, occupancy,
maintenance or leasing thereof, or any construction on or at the Land or the imiprovementss-if
any,

All proceeds of the foregoing, including, without limitation, all judgments,-awards of
damages and settlements hereafter made resulting from condemnation proceeds or the taking of
the Land or improvements thereon or any portion thereof under the power of eminent domain,
any proceeds of any policies of insurance, maintained with respect to the Land or improvements

thereon or proceeds of any sale, option or contract to sell the Land or improvements thereon or
any portion thereof;

Any and all additions and accessories to all of the foregoing and any and all proceeds
(including proceeds of insurance, eminent domain or other governmental takings and tort
claims), renewals, replacements and substitutions of all of the foregoing;

All of the books and records pertaining to the foregoing;

48628436 3
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GRANTING CLAUSE VI:

TOGETHER WITH all right, title and interest which Borrower hereafter may acquire in
and to all leases and other agreements now or hereafier entered into for the occupancy or use of
the Land, the Appurtenant Rights, the Improvements, the Fixtures and the Personal Property or
any portion thereof, whether written or oral (herein collectively referred to as the “Leases”), and
all rents, issues, incomes and profits in any manner arising thereunder (herein collectively
referred to as the “Rents”), and all right, title and interest which Borrower now has or hereafter
may acquire in and to any bank accounts, security deposits, and any and all other amounts held
as security under the Leases, reserving to Borrower any statutory rights;

GRANTING CLAUSE VII:

TOGETHER WITH any and all Awards and Insurance Proceeds, as each are hereinafter
respectively defineq;-0r‘proceeds of any sale, option or contract to sell the Mortgaged Property or
any portion theteof (prcvided that no right, consent or authority to sell the Mortgaged Property or
any portion thereof shali be juferred or deemed to exist by reason hereof); and Borrower hereby
authorizes, directs and empuwers Lender, at its option, upon the occurrence and during the
continnance of an Event of Defuult'on Borrower’s behalf, or on behalf of the successors or
assigns of Borrower, to adjust, compromise, claim, collect and receive such proceeds; to give
acquittances therefor; and, after defucting reasonable expenses of collection, including
reasonable attorneys’ fees, costs and disbusements actually incurred, to apply the Net Proceeds,
as hereinafter defined, to the extent not utilized for the Restoration of the Mortgaged Property as
provided in the Loan Agreement hereof, to paymier. of the Debt, notwithstanding the fact that the
same may not then be due and payable or that the1>2bt is otherwise adequately secured; and
following the occurrence and during the continuance ¢f 4 Event of Default, Borrower agrees to
execute and deliver from time to time such further instruinents as may be reasonably requested
by Lender to confirm such assignment to Lender of any such proceads;

GRANTING CLAUSE VIIii:

TOGETHER WITH all rights reserved to or granted to the develuper or declarant under
the provisions of any declaration of restrictive covenants and easements affe=tin2 the Land or the
Mortgaged Property;

GRANTING CLAUSE IX:

TOGETHER WITH all estate, right, title and interest, homestead or other claim or
demand, as well in law as in equity, which Borrower now has or hereafter may acquire of, in and
to the Mortgaged Property, or any part thereof, and any and all other property of every kind and
nature from time to time hereafter (by delivery or by writing of any kind) conveyed, pledged,
assigned or transferred as and for additional security hereunder by Borrower or by anyone ‘on
behalf of Borrower to Lender;

TO HAVE AND TO HOLD the Mortgaged Property, unto Lender, and its successors and
assigns, IN FEE SIMPLE forever; subject, however, to those encumbrances which Lender has

approved in the Loan Agreement or otherwise approved in writing (the “Permitted
Encumbrances™);

48628436 4
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UPON CONDITION that, subject to the terms hereof and until the occurrence and during
the continuance of an Event of Default hereunder, Borrower shall be permitted to possess and
use the Mortgaged Property;

SUBJECT to the covenants and conditions hereinafter set forth.

PROVIDED, NEVERTHELESS, that if (i) Borrower shall pay and perform in full the
Debt and shall duly and timely perform and observe all of the covenants and conditions herein
and in the other Loan Documents required to be performed and observed by Borrower, and (ii)
Lender shall have no further obligation to make any further disbursements of the Loan to or for
the benefit.Or,Borrower under the provisions of the Loan Agreement, then Lender shall execute
and deliver to Corrower such instruments as may be reasonably requested by Borrower which are
sufficient to relezse this Mortgage.

For the purpese‘of further securing the Debt and for the protection of the security of this
Mortgage, subject to tle/provisions of the Loan Agreement, for so long as the Debt remains
unpaid, BORROWER FURTIIER COVENANTS AND AGREES AS FOLLOWS:

1. Representations. Porrower hereby represents and warrants to Lender as follows:

(@)  Borrower (i) is a)limited liability company duly formed and validly
existing under the laws of the Stuie of Illinois and has complied with all conditions
prerequisite to its doing business in the State of Illinois; (ii) has the power and authority
to own its property and to carry on its busiess as now being conducted; (iii) is qualified
to do business in every jurisdiction in whick the nature of its business or its property
makes such qualification necessary; and (iv) isircompliance with all laws, regulations,
ordinances and orders of public authorities applicahlé to it.

(b)  The Borrower has good and marketable iitje to an indefeasible fee simple
cstate in the Mortgaged Property, subject to no liens, chargss 61 encumbrances, other than
the Permitted Encumbrances; that it has good, right and lawfa' authority to mortgage the
Mortgaged Property in the manner and form herein provided; thet this Mortgage is and
shall remain a valid and enforceable lien on the Mortgaged Property subiect only to the
Permitted Encumbrances; that Borrower and its successors and assigne sha!l defend the
same and the priority of this lien forever against the lawful claims and dsmands of all
persons whomsoever, and that this covenant shall not be extinguished by anyforeclosure
hereof but shall run with the Land.

(¢c)  As of the date hereof, there has been no material change in the financial
condition of Borrower or any guarantor of the Note from that set forth in Borrower’s
most recent financial statement, and, to the best of Borrower’s knowledge, the financial
statements of such guarantor, and the financial information contained therein was true
and correct on the date the statements were issued and there has been no material adverse
change as of the date hereof.

(d)  There are no suits or proceedings pending, or to the knowledge of

Borrower, threatened against or affecting Borrower, which, if adversely determined,
would have a material adverse effect on the financial condition or business of Borrower

4862843-6 5
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or its ability to perform in all material respects its obligations under this Mortgage or any
of the other Loan Documents executed by it, and there are no proceedings by or before
any court, governmental commission, board, bureau, or other administrative agency
pending or, to the knowledge of Borrower, threatened against Borrower, which, if
adversely determined, would have a material adverse effect on the financial condition or
business of Borrower or its ability to perform in all material respects its obligations under
this Mortgage or any of the other Loan Documents executed by it.

(¢)  Except as disclosed in the Environmental Report, the appraisal and any
physical condition reports obtained by Lender and the Title Policy, the Mortgaged
Prepeity complies with all requirements of law, municipal ordinances and restrictions and
covenaits of record with respect to the Mortgaged Property and the use thereof.

6! The Borrower has and shall maintain title to the collateral for the Loan,
including any sdditions or replacements thereto, free of all security interests, liens and
encumbrances, ¢ther than the security interest hereunder.

(g}  No peiscn who owns twenty percent (20.00%) or more of the equity
interests in the Borrower, Or otherwise controls the Borrower or any of its subsidiaries, is
listed on the Specially Desiznsted Nationals and Blocked Person List or other similar
lists maintained by the Office 0f Fareign Assets Control (“OFAC™), the Department of
the Treasury or included in any Exccutive Orders, and the proceeds of the Loan will not
violate any of the foreign asset contro! regulations of OFAC or any enabling statute or
Executive Order relating thereto.

(h)  The Borrower is able to pay its.deits as such debts become due, and has
capital sufficient to carry on its present businesses ziid transactions and all businesses and
transactions in which it is about to engage. The Borr¢wetr (i) is not bankrupt or insolvent,
(ii) has not made an assignment for the benefit of its crediiors, (iii) has not had a trustee
or receiver appointed, (iv) has not had any bankruptcy, re¢:panization or insolvency
proceedings instituted by or against it, or (v) shall not be rendered insolvent by.:its
execution, delivery or performance of the Loan Documents‘or by the transactions
contemplated thereunder.

2. Borrower’s Covenants.

(@)  Payment of Debt. Botrower shall, prior to the expiration of any grace
period: (i) pay the Debt when due, and (ii) duly and punctually perform and observe all of
the covenants and conditions to be performed or observed by Borrower as provided in the
Note, the Loan Agreement, this Mortgage and the other Loan Documents.

(b)  Repair/Maintenance. Borrower shall (i) promptly repair, restore, replace
or rebuild any portion of the Mortgaged Property which may be damaged or destroyed, in
accordance with the Intended Use, whether or not Insurance Proceeds (as hereinafter
defined) are available or sufficient for that purpose; (ii) keep the Mortgaged Property in
safe condition and repair, free from waste, consistent with the Intended Use; (iii) pay all
operating costs and expenses of the Mortgaged Property when due; (iv) comply with all
legal requirements applicable to all or any portion of the Mortgaged Property, or the use

4862843-6 6
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and occupancy, thereof in accordance with the Intended Use (subject to the right of
Borrower to contest the enforceability or applicability of any such legal requirements in
good faith, diligently and at its expense by appropriate proceedings which shall not
subject Borrower or Lender to any risk of civil or ¢riminal liability and which shall
operate during the pendency thereof to prevent the imposition or foreclosure of any lien
upon, or any interference with the availability, use or occupancy of, the Mortgaged
Property or any part thereof), and observe and comply with any conditions and
requirements necessary to preserve and extend any and all rights, licenses, permits
(including without limitation zoning variances, special exceptions and nonconforming
uses), privileges, franchises and concessions that are applicable to all or any portion of
the“Mortgaged Property or the use and occupancy thereof, for the Intended Use; (v)
refraix from any action, and correct any condition known to Borrower, which would
materially increase the risk of fire or other hazard to the Mortgaged Property or any
portion thereai; and (vi) cause the Mortgaged Property to be managed in 2 competent and
professional manver.

(¢)  Alterztion of Mortgaged Property. Without the prior written consent of
Lender, such consent nat to.he unreasonably withheld, delayed or conditioned, Borrower
shall not cause, suffer or'permit (i) any material alteration of the Mortgaged Property,
except as required by any applicable legal requirement or as otherwise contemplated by
the Loan Agreement or the Intended Use; (ii) any change in the zoning classification, (iii)
other than the Intended Use, any change in the intended use or occupancy of the
Mortgaged Property, including without limitation any change which would increase any
fire or other hazard; (iv) any change in ih¢ identity of Borrower or the person or entity
responsible for managing the Mortgaged “Pioperty; or (v) any modification of the
licenses, permits, privileges, franchises, coveranis. conditions or declarations of use
applicable to the Mortgaged Property, except as required to operate the Mortgaged
Property in the manner required hereunder or the Inter.ded Use.

(d)  Operating Agreement of Borrower. The Orarating Agreement of the
Borrower shall not, without the prior written consent of the Lender, be amended or
modified if such amendment or modification could have a material pdverse effect on the
Borrower’s ability to perform its obligations under any of the Loan Decuzuents, nor shall
any member or manager of the Borrower be released or discharged trom its or his
obligations under the Borrower’s Operating Agreement, nor shall any niember of the
Borrower transfer (unless such member has obtained Lender’s prior written consent to
such transfer), pledge or encumber in any way any member interest in the Borrower or
the right to receive income or proceeds from the Borrower. At all times prior to the
repayment of the Loan, SMASHotels Chicago Manager, LLC, an [llinois limited
liability company, shall be the sole manager of the Borrower.

(e) Continuing Existence. The Borrower, without the prior written consent of
the Lender, shall not (i) permit itself to be dissolved or its existence terminated, or (ii)
amend or modify its organizational documents if such amendment or modification could
have a material adverse effect on (A) the Borrower’s ability to perform its obligations
under any of the Loan Documents, or (B) the validity or priority of the Lender’s liens or
security interests under the Loan Documents. '

4862843-6 7




1415518029 Page: 9 of 33

UNOFFICIAL COPY

(D Compliance with Laws. The Borrower shall comply with all regulations,
rules, ordinances, statutes, orders and decrees of any governmental authority or court
applicable to the Borrower or to the Mortgaged Property or any part thereof (subject to
Borrower’s rights of contest as provided in the Loan Documents). S

(g)  Operating and Reserve Accounts. The Borrower shall maintain the
operating, escrow, rescrve and other accounts, if any, for the Mortgaged Property in
accordance with the Loan Documents with the Lender and pledge the same to the Lender
as additional security for the Loan.

3. Liens, Contest and Defense of Title.

@ Borrower shall not create or suffer or permit any lien, charge or
encumbrznes to attach to or be filed against the Mortgaged Property or any part thereof,
or interest tneieen, or any other rights and properties conveyed, mortgaged, transferred
and granted hercurnider (except for Permitted Encumbrances), whether such lien, charge or
encumbrance is on a-parity, inferior or superior to the lien of this Mortgage, including
liens for labor or mateii=us with respect to the Mortgaged Property (“Mechanic’s Liens™);

(b)  Notwithstandirng paragraph (a) of this Section, Borrower may in good faith
and with reasonable diligence confzst the validity or amount of any Mechanic’s Liens and
defer payment and discharge theréot during the pendency of such contest, provided that:
(i) such contest shall prevent the sale Or forfeiture of the Mortgaged Property, or any part
thereof or any interest therein, to satistysuch Mechanic’s Liens and shall not result in a
forfeiture or impairment of the lien of this!Mo-tgage; and (i) within ten (10) days after
Borrower has been notified of the filing of any soch Mechanic’s Liens, Borrower shall
have notified Lender in writing of Borrower's infe::tion to contest such Mechanic’s Liens,
or to cause such other party to contest such Mechani’s Liens, and shall have obtained a
title insurance endorsement over such Mechanic’s 4ens in form and substance
reasonably satisfactory to Lender, insuring Lender againsi {085 or damage by reason of
such Mechanic’s Liens; provided that in lieu of such tit'e imsurance endorsement
Borrower may deposit and keep on deposit with Lender (or suck depositary as may be
designated by Lender) a sum of money or letter of credit or othei ac:eptable security
sufficient, in the reasonable judgment of Lender, to pay in full such MccHanic’s Liens
and all interest thereon. Any such deposits are to be held without any/allowance of
interest and may be used by Lender in its sole discretion to protect the priericy of this
Mortgage. In case Borrower shall fail to maintain such title insurance or deposit, or to
prosecute or cause the prosecution of such contest with reasonable diligence, or to pay or
cause to be paid the amount of the Mechanic’s Lien, plus any interest finally determined
to be due upon the conclusion of such contest; then Lender may, at its option, apply any
money and liquidate any securities then on deposit with Lender (or other depositary
designated by Lender) in payment of or on account of such Mechanic’s Liens; or that part
thereof then unpaid, together with all interest thereon according to any written bill, notice
or statement, without inquiring into the amount, validity or enforceability thereof. If the
amount of money so deposited shall (in Lender’s reasonable judgment) be insufficient for
the payment in full of such Mechanic’s Liens, together with all interest thereon, then
Borrower shall forthwith, within five (5) Business Days after Lender’s written demand
upon Borrower, deposit with Lender (or other depositary designated by Lender) the sum

48628436 8
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which shall (in Lender’s reasonable judgment, when added to the funds then on deposit
with Lender) be necessary to make such payment in full (or such other security as shall
be reasonably satisfactory to Lender). If a Mechanic’s Lien claim is ultimately resolved
in the claimant’s favor, then the monies so deposited shall be applied in full payment of
such Mechanic’s Lien or that part thereof then unpaid, together with all interest thereon
(provided no Event of Default shall then exist) when Lender has been furnished with
satisfactory evidence of the amount of payment to be made. Any excess monies
remaining on deposit with Lender (or other depositary) under this Section 3(b) shall be
paid to Borrower, provided that no Event of Default shall then exist.

(¢)  Ifthe lien and security interest of Lender in or to the Mortgaged Property,
or any part thereof, shall be endangered or shall be attacked, directly or indirectly,
Borrower shall immediately notify Lender and shall appear in and defend any action or
proceeding purporting to affect the Mortgaged Property, or any part thereof, and shall file
and prosecute such proceedings and take all actions necessary to preserve and protect
such title, lien and sccurity interest in and to the Mortgaged Property.

4, Payment and Ceatest of Taxes.

(@)  Borrower shali pay or cause to be paid when due and before any penalty
attaches, all general and specicl faxes, assessments, water charges, sewer charges, and
other fees, taxes, charges and asseéssments of every kind and nature whatsoever levied or
assessed against the Mortgaged Propcrty, or any part thereof, or any interest therein, or
any income or revenue therefrom, or any okligation or instrument secured hereby, and all
installments thereof (collectively, the “Taxés™)on or before the date such Taxes are due,
except to the extent Lender makes payments with Borrower’s deposits from the Interest,
Tax and Insurance Reserve (as defined in the Nei¢); and Borrower shall discharge any
claim or lien relating to Taxes upon the Mortgaged Property. Borrower shall provide
Lender with copies of paid receipts for Taxes, if requesiad by Lender, within ten (10)
days after being requested to do so by Lender.

-

(b)  Notwithstanding paragraph (a) of this Section, Rorrower may, in good
faith and with reasonable diligence, contest or cause to be contesteu the validity or
amount of any such Taxes, provided that: (i) no Event of Default has sccurred and is
continuing; (i) such proceeding shall stay the collection of the applicable Taxes from
Borrower and from the Mortgaged Property or Borrower shall have paic_all of the
applicable Taxes under protest, (iii) such proceeding shall be permitted under and be
conducted in accordance with the provisions of any other instrument to which Borrower
is subject and shall not constitute a default thereunder, (iv) neither the Mortgaged
Property nor any part thereof or interest therein will be in danger of being sold, forfeited,
terminated, cancelled or lost so long as the contest is being pursued, and (v) Borrower
shall have deposited with Lender adequate reserves for the payment of the applicable
Taxes, together with all interest and penalties thereon, unless Borrower has paid all of the
applicable Taxes under protest, or Borrower shall have furnished such other security as
may be accepted by Lender, in its sole and absolute discretion, to insure the payment of
any contested Taxes, together with all interest and penalties thereon. If Borrower fails to
prosecute such contest with reasonable diligence or fails to maintain sufficient funds as
hereinabove provided, Lender may, at its option, liquidate any securities and apply the

4862843-6 9
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monies then on deposit with Lender (or other depositary), in payment of, or on account
of, such Taxes, or any portion thereof then unpaid, including all penalties and interest
thereon according to any written bill, notice or statement, without inquiry as to the
amount, validity or enforceability thereof. If the amount of money and any such security

- so deposited shall (in Lender’s reasonable judgment) at any time be insufficient for the
payment in full of such Taxes, together with all penalties and interest which are or are
reasonably likely to become due thereon, Borrower shall forthwith, within five (5)
Business Days afier Lender’s written demand upon Borrower, either deposit with Lender
(or other depositary designated by Lender) a sum (or such other security as shall be
reasonably satisfactory to Lender) which when added to the funds then on deposit, shall
(in“t.ender’s reasonable judgment) be sufficient to make such payment in full, or, if
Lender {or other depositary) has applied funds so deposited on account of such Taxes,
restore such deposit to an amount satisfactory to Lender in its reasonable judgment.
After finai-¢isposition of such contest and upon Borrower's written request and delivery
to Lender of au oficial bill for and evidence of payment of such Taxes, Lender (or other
depositary) shall #zfund any funds or return any securities on deposit with Lender (or
other depositary) for pavment thereof to Borrower. If Borrower fails to pay any such
Taxes before delinquent, L=nder may liquidate any securities and/or apply the monies, if
any, then on deposit under this Section 4 to the payment of such Taxes or that part thereof
then unpaid and the balance,.i{ any, in excess of the amount required to be on deposit
with Lender (or other depositary) »nder Section 23 hereof shall be refunded to Borrower
after such final disposition, provicded fiat no Event of Default shall then exist and be
continuing,

5. Change in Tax Laws.

(a) If, by the laws of the United Siates of America, or of any staté or
municipality having jurisdiction over Lender, Borroveer or the Mortgaged Property, any
tax is imposed or becomes due in respect of the Not: or this Mortgage (excluding
income, excise or franchise taxes imposed upon Lender, excént as provided in Section
5(c) below), or any liens on the Mortgaged Property created thereby, then Borrower shall
pay such tax in the manner required by such faw.

(b) If any law, statute, rule, regulation, order or court ‘dérree effects a
deduction from the value of the Mortgaged Property for the purpose ¢f taxation by
creating any lien thereon, or imposing upon Lender any liability for the payment of all or
any part of the Taxes required to be paid by Borrower, or changing in any way the laws
relating to the taxation of mortgages or deeds of trusts or debts secured by mortgages or
deeds of trust or the interest of Lender in the Mortgaged Property, or the manner of
collection of Taxes so as to adversely affect this Mortgage, the Debt, or Lender, then, and
in any such event, Borrower, within five (5) days after Lender’s written demand upon
Borrower, shall pay such Taxes, or reimburse Lender therefor within five (5) days after |
Lender’s written demand upon Borrower, unless Lender determines, in Lender’s sole
judgment, that such payment or reimbursement by Borrower is unlawful or that the
payment reasonably is likely to, in Lender’s judgment, constitute usury or render the
Debt wholly or partially usurious; in which event Lender may elect to declare the Debt to
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be due and payable within the lesser of (i) thirty (30) days after written notice, or (ii) such
shorter period as may be required to ensure compliance by Lender with applicable law.

(c)  Nothing contained herein shall require Borrower to pay any income,
franchise or excise tax imposed upon Lender, excepting only such income, franchise of
excise tax which may be levied against the income of Lender as a complete or partial

- substitute for Taxes required to be paid by Borrower hereunder.

6. Insurance Coverage. For so long as this Mortgage is in effect, Borrower shall
continuously maintain insurance in accordance with the provisions of the Loan Agreement.

7. Lender’s Performance of Borrower’s Obligations.

(21~ Upon the occurrence and during the continuance of an Event of Default
hereunder, Leucsr may, but without any obligation to do so, upon simultaneous notice to
Borrower, make a'ty payment or perform any act which Borrower is required to make or
perform hereunder or-under any other Loan Document (whether or not Borrower is
personally liable thereic:) in any form and lawful manner deemed expedient to Lender,
inciuding without limitaticn, the right to enter into possession of the Mortgaged Property,
or any portion thereof, and ¢ teke any action (including without limitation the release of
any information regarding the’ Mortgaged Property or Borrower and the obligations
secured hereby) which Lender decins necessary or desirable in connection therewith, all
at the sole cost and expense of Borrower. Lender, in addition to any rights or POWeTrs
granted or conferred hereunder but withcut any obligation to do so, may complete
construction of, rent, operate, and manage ‘the Mortgaged Property, or any part thereof,
including payment of management fees and other aperating costs and expenses, of every
kind and nature in connection therewith, so t:at the Mortgaged Property shall be
operational and usable for their intended purposes. All ;ronies paid, and all reasonable
expenses paid or incurred in connection therewith, includizg but not limited to reasonable
costs of surveys, evidence of title, court costs and reasonable attorneys’ fees and
expenses actually incurred and other monies advanced by Lender to protect the
Mortgaged Property and the lien hereof, to complete constructich of;.rent, operate and
manage the Mortgaged Property or to pay any such operating costs ond expenses thereof -
or to keep the Mortgaged Property operational and usable for their iaterded purposes
shall be so much additional Debt, and shall become immediately due aid ‘nayable on
demand, and with interest thereon at the Default Rate.

(b)  Lender, in making any payment, may do so according to any written bill,

notice, statement or estimate, without inquiry into the amount, validity or enforceability
thereof.

(c)  Nothing contained herein shall be construed to require Lender to advance
or expend monies for any purpose mentioned herein, or for any other purposes.

8. Security Agreement.

(a)  Grant of Security Interest. Borrower hereby grants to Lender a security
Interest in the Personal Property to secure the Debt. This Mortgage constitutes a security
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agreement with respect to all Personal Property in which Lender is granted a security
interest hereunder, and Lender shall have all of the rights and remedies of a secured party
under the Code, as well as all other rights and remedies available at law or in equity.

(b)  Perfection. Borrower hereby consents to any instrument that may be
requested by Lender to publish notice or protect, perfect, preserve, continue, extend; or
maintain the security interest and lien, and the priority thereof, of this Mortgage or the
interest of Lender in the Mortgaged Property, including, without limitation, deeds of
trust, security agreements, financing statements, continuation statements, and instruments
of similar character (provided, however, in no event shall any such instrument increase
the Obligations or liabilitics of Borrower or Guarantor under any of the Loan Documents
or deciease the rights of Borrower or Guarantor under any of the Loan Documents), and
Borrower chall pay or cause to be paid (i) all filing and recording taxes and fees incident
to each suci<iling or recording, (ii) all expenses, including without limitation, reasonable
attorneys” fees ard costs, actually incurred by Lender in connection with the preparation
and acknowledgement of all such instruments, and (iii) all federal, state, county and
municipal stamp taxcs and other taxes, dutics, imposts, assessments, and charges arising
out of or in connection with-the delivery of such instruments. Borrower hereby consents
to, and hereby ratifies, the filing of any financing statements relating to the Loan made
prior to the date hereof. Boriowar hereby irrevocably constitutes and appoints Lender as
the attorney-in-fact of Borrower,/in file with the appropriate filing office any such
instruments. In addition, Borrower hersby authorizes Lender to cause any financing
statement or fixture filing to be filed or recorded without the necessity of obtaining the
consent of Borrower.

(c)  Place of Business. Borrower mairtains its chief executive office as set
forth as the address of Borrower in Section 28 beiow, 2nd Borrower will notify Lender in
writing of any change in its place of business within ten (14) days of such change,

(d)  Fixture Filing. This Mortgage is intended te be a financing statement
within the purview of Section 9-502(b) of the Code and will be recorded as a "fixture
filing" in accordance with the Code.

(e)  Representations and Warranties. Borrower represents and warrants that:
(i) Borrower is the record owner of the Mortgaged Property; (ii) Borrower’s chief
executive office is located in the State of Illinois; (iii) Borrower’s state of organization is
the State of Iilinois; (iv) Borrower’s exact legal name is as set forth on Page 1 of this
Mortgage; (v) Borrower’s organizational identification number is IL 04768256; (vi)
Borrower is the owner of the Personal Property subject to no liens, charges or
encumbrances other than the lien hereof; (vii) the Personal Property will not be removed
from the Mortgaged Property without the consent of Lender, such consent not to be
unreasonably withheld, delayed or conditioned (and such consent shall not be required in
connection with the removal of any Personal Property in connection with the Intended
Use); and (viii) no financing statement covering any of the Personal Property or any
proceeds thereof is on file in any public office except pursuant hereto.

9. Restrictions on Transfer. For the purpose of protecting Lender’s security, and
keeping the Mortgaged Property free from subordinate financing liens, Borrower agrees that it,
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the members of Borrower, and the members, partners or stockholders of any entity controlling,
directly or indirectly, Borrower, will not:

(a)  sell, assign, transfer, hypothecate, grant a security interest in or convey
title to (i) the Mortgaged Property or any part thereof, or (ii) any membership interest in
Borrower, or (iif) any membership interest, partnership interest or stock in any entity
controlling, directly or indirectly, Borrower; '

(b)  obtain any financing, all or a part of which, will be secured by (i) the
Mortgaged Property, or (i) any membership interest in Borrower, or (iii} any
meritership interest, partnership interest or stock in any entity controlling, directly or
indiresily, Borrower; or : '

().~ convert Borrower from one type of legal entity into another type of legal
entity; '

without, in each instance, Lender’s prior written consent. Any violation of this Section 9 shall be
deemed a “Prohibited Transicz.”

10.  Events of Default. “Auy one or more of the following events shall constitute an
“Event of Default” under this Mortgage:

(@)  If Borrower shall fail 11) to make any payment of principal or interest
within ten (10) days after the date wheir 2ny such payment is due (unless, with respect to
payments of interest, there are sufficient furids in the Interest, Tax and Insurance Reserve
for such purpose and Lender fails to apply or'czuse to be applied such funds at any time
when no Event of Default exists and is continuing); or (ii) to make any other payment
under the Loan Documents within ten (10) days after the date when any such payment is
due in accordance with the terms hereof or thereof, or; i no date for payment is stated,
within ten (10) days after demand therefor in accordance witk'the terms hereof or thereof; -
or

(b)  If a Prohibited Transfer shall occur; or

(c)  Borrower fails to perform or cause to be performed any other cbligation or
observe any other condition, covenant, term, agreement or provision requitzd to be
performed or observed by Borrower contained in this Mortgage and not specifically
referred to elsewhere in this Section 10; provided, however, that if such failure by its
nature can be cured, then so long as the continued operation and safety of the Mortgaged
Property, and the priority, validity and enforceability of the liens created by this
Mortgage or any of the other Loan Documents and the value of the Mortgaged Property
are not impaired, threatened or jeopardized, then Borrower shall have a period (“Cure
Period”) of thirty (30) days after Borrower obtains actual knowledge of such failure or
receives from Lender written notice of such failure to cure the same and an Event of
Default shall not be deemed to exist during the Cure Period; provided, however, such
period shall be limited to ten (10) days if such failure can be cured by the payment of
money; provided further that if Borrower commences to cure such failure during the Cure
Period and is diligently and in good faith attempting to effect such cure, the Cure Period
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shall be extended for up to sixty (60) additional days, but in no event shall the Cure
Period be longer than ninety (90) days in the aggregate; or

(d)  If any Event of Default occurs and is continuing under any other Loan
Document.

11.  Remedies. Upon the occurrence and during the continuance of an Event of
Default (regardless of the pendency of any proceeding which has or might have the effect of
preventing Borrower from complying with the terms of this instrument), and in addition to.such
other rights as may be available under any other Loan Document or under applicable law, but
subject at 21 times to any mandatory legal requirements:

(& . Acceleration. Lender may declare the outstanding principal balance of the
Note and'alj unpaid indebtedness of Borrower hereby secured, including interest then
accrued thereor;to be forthwith due and payable, whereupon the same shall become and
be forthwith due and payable, without other notice or demand of any kind; provided,
however, if the Event of Default is under Section 8(e) of the Loan Agreement, at
Lender’s option, ali”unpaid indebtedness of Borrower hereby secured shall be
immediately due and payable ‘without any action by Lender.

(b  Uniform Commercla! Code. Lender shall, with respect to the Personal
Property, have all the rights, opticns and remedies of a secured party under the Code;
including without limitation, the right to ihe possession of any such property or any part
thereof, and the right to enter with legal process any premises where any such property
may be found. Any requirement of said C¢de for reasonable notification shall be met by
mailing written notice to Borrower at its address sct forth in Section 28 hereof at least ten
(10) days prior to the sale or other event for which'such notice is required. Any such sale
may be held as part of and in conjunction with any foreclogure sale of the other properties
and rights constituting the Mortgaged Property in ordér<that the Mortgaged Property,
including the Personal Property, may be sold as a singie parcel if Lender elects.
Borrower hereby agrees that if Lender demands or attempts to take possession of the
Personal Property or any portion thereof in exercise of its rights aud remedies hereunder,
Borrower will promptly turn over and deliver possession thereof to Lander, and Borrower
authorizes, to the extent Borrower may now or hereafter lawfully grant-such authority,
Lender, its employees and agents, and potential bidders or purchasers to ¢nter upon the
Mortgaged Property or any other office, building or property where the Personai Property
or any portion thereof may at the time be located (or believed to be located) and Lender
may (i) remove the same therefrom or render the same inoperable (with or without
removal from such location); (ii) repair, Operate, use or manage the Personal Property or
any portion thereof; (iii) maintain, repair or store the Personal Property or any portion
thereof; (iv) view, inspect and prepare the Personal Property or any portion thereof for
sale, lease or disposition; (v) sell, lease, dispose of or consume the same or bid thereon;
or (vi) incorporate the Personal Property or any portion thereof into the Land or the
Improvements or Fixtures and sell, convey or transfer the same. The expenses of
retaking, selling and otherwise disposing of the Personal Property, including reasonable
attorneys” fees and legal expenses incurred in connection therewith, shall constitute so
much additional Debt and shall be payable upon demand with interest at the Default Rate.
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(¢)  Foreclosure. Lender may proceed to protect and enforce the rights of
Lender hereunder (1) by any action at law, suit in equity or other appropriate proceedings,
whether for the specific performance of any agreement contained herein, or for an
injunction against the violation of any of the terms hereof, or in aid of the exercise of any
power granted hereby or by law, or (ii) by the foreclosure of this Mortgage. In any suit to
foreclose the lien hereof, there shall be allowed and included as additional Debt in the
decree of sale, all expenditures and expenses authorized by the Illinois Mortgage
Foreclosure Law, 735 ILCS 5/15-1101 et. seq., as from time to time amended (the “Act™)
and all other expenditures and expenses which may be paid or incurred by or on behalf of
Lender for reasonabie attorney’s fees, appraiser’s fees, outlays for documentary -and
expert evidence, stenographer’s charges, publication costs, and costs (which may be
reasoriably estimated as to items to be expended after entry of the decree) of procuring all
such absiracts of title, title searches and examinations, title insurance policies, and similar
data and asscrance with respect to title as Lender may deem reasonably necessary either
to prosecute such suit or to evidence to bidders at sales which may be had pursuant to
such decree the tra< conditions of the title to or the value of the Mortgaged Property. All
expenditures and exoenszs of the nature mentioned in this paragraph, and such other
expenses and fees as may be incurred in the protection of the Mortgaged Property and
Rents and income therefrcm and the maintenance of the lien of this Mortgage, including
the reasonable fees of any aticiney employed by Lender in any litigation or proceedings
affecting this Mortgage, the Nots-or the Mortgaged Property, including bankruptcy
proceedings, or in preparation of the commencement or defense of any proceedings or
threatened suit or proceeding, or otherwise in dealing specifically therewith, shall be so
much additional Debt and shall be imnwediately due and payable by Borrower, with
interest thereon at the Default Rate until paid.

(d)  Appointment of Receiver. To the exteii permitted by law, Lender shall,
as a matter of right, without notice and without giving bond to Borrower or anyene
claiming by, under or through it, and without regard to ke solvency or insolvency of
Borrower or the then value of the Mortgaged Property, be<ntitled to have a receiver
appointed pursuant to the Act of all or any part of the Mortgaged Property and the Rents,
issues and profits thereof, with such power as the court making sucn appointment shall
confer, and Borrower hereby consents to the appointment of such recéiver-and shall not
oppose any such appointment. Any such receiver may, to the extent pérmitted under
applicable law, without notice, enter upon and take possession of the Mortgag<a Property
or any part thereof by summary proceedings, ejectment or otherwise, and may remove
Borrower or other persons and any and all property therefrom, and may hold, operate and
manage the same and receive all earnings, income, Rents, issues and proceeds accruing
with respect thereto or any part thereof, whether during the pendency of any foreclosure
or until any right of redemption shall expire or otherwise. -

(e)  Taking Possession, Collecting Rents, Etc. Upon demand by Lender,
Borrower shall surrender to Lender and Lender may enter and take possession of the
Mortgaged Property or any part thereof personally, by its agent or attorneys or be placed
in possession pursuant to court order as mortgagee in possession or receiver as provided
in the Act, and Lender, in its discretion, personally, by its agents or attorneys or pursuant

to court order as mortgagee in possession or receiver as provided in the Act may enter
L
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upon and take and maintain possession of all or any part of the Mortgaged Property,
together with all documents, books, records, papers, and accounts of Borrower relating
thereto, and may exclude Borrower and any agents and servants thereof wholly therefrom
and may, on behalf of Borrower, or in its own name as Lender and under the powers
herein granted:

4862843-6

(1) hold, operate, manage and control all or any part of the Mortgaged
Property and conduct the business, if any, thereof, either personally or by its
agents, with full power to use such measures, legal or equitable, as in its
discretion may be deemed proper or necessary to enforce the payment or security
of the Rents, issues, deposits, profits, and avails of the Mortgaged Property,
including without limitation actions for recovery of rent, actions in forcible
d<tainer, and actions in distress for rent, all without notice to Borrower;

{1} cancel or terminate any Lease or sublease of all or any part of the
Mortgaged Property for any cause or on any ground that would entitle Borrower
to cancel the saine;

(ili)  eleqt to disaffirm any Lease or sublease of all or any part of the
Mortgaged Property inzde subsequent to this Mortgage without Lender's prior
written consent;

(iv)  extend or modity any then existing Leases and make new Leases
of all or any part of the Mortgaged Froperty, which extensions, modifications, and
new Leases may provide for terms to.¢¥pire, or for options to lessees to extend or
rencw terms to expire, beyond the Maturity Date of the Loan and the issuance of a
deed or deeds to a purchaser or purchasers at a foreclosure sale, it being
understood and agreed that any such Leasés, and the options or other such
provisions to be contained therein, shail be bindii upon Borrower, all persons
whose interests in the Mortgaged Property are subject 1o the lien hereof, and: the
purchaser or purchasers at any foreclosure sale, notwi hstanding any redemption
from sale, discharge of the Debt, satisfaction of any-foreclosure decree, or
issuance of any certificate of sale or deed to any such purchasar: )

(v)  make all necessary or proper repairs, renewals, replacements,
alterations, additions, betterments, and improvements in connecticn with the
Mortgaged Property as may seem judicious to Lender, to insure and reinsure the
Mortgaged Property and ali risks incidental to Lender’s possession, operation and
management thereof, and to receive all Rents, issues, deposits, profits, and avails
therefrom;

(vi)  apply the net income, after allowing a reasonable fee for the
collection thereof and for the management of the Mortgaged Property, to the
payment of Taxes, Premiums and other charges applicable to the Mortgaged
Property, or in reduction of the Debt in such order and manner as Lender shall
select, in its sole discretion; and '
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(vii)  receive and collect the Rents, issues, profits and revenues of the
Mortgaged Property personally or through a receiver so long as an Event of
Default shall exist and during the pendency of any foreclosure proceedings and
during any redemption period, and Borrower agrees to consent to a receiver if it is
believed necessary or desirable by Lender to enforce its rights under this
subsection. The collection of Rents, issues, profits or revenues of the Mortgaged -
Property by Lender shall in no way waive the right of Lender to foreclose this
Mortgage in the event of any said Event of Default.

Nothing herein contained shall be construed as constituting Lender a mortgagee in possession in
the absencz of the actual taking of possession of the Mortgaged Property. The right to enter and
take possessiziy of the Mortgaged Property and use any Personal Property therein, to manage,
operate, conse:zve and improve the same, and to collect the Rents, issues and profits thereof, shall
be in addition t 2l other rights or remedies of Lender hereunder or afforded by law, and may be
exercised concurreniy therewith or independently thereof or under the other Loan Documents.
The expenses (includinz-any receiver’s fees, reasonable counsel fees, costs and agent’s
compensation) incurred pursasnt to the powers herein contained shall be secured hereby which
expenses Borrower promises *0 pay upon demand together with interest thereon at the Default
Rate. Lender shall not be liable to account to Borrower for any action taken pursuant hereto
other than to account for any Rents‘acpually received by Lender. Without taking possession of
the Mortgaged Property, Lender may, ke event the Mortgaged Property becomes vacant or is
abandoned, take such steps as it deems appropriate to protect and secure the Mortgaged Property
(including hiring watchmen therefor) and all costs incurred in so doing shall constitute so much
additional Debt payable upon demand with interest thereon at the Default Rate.

(H Indemnity. Borrower hereby agiecs to indemnify, defend, protect and
hold harmless Lender and its employees, officers-and »gents from and against any and all
liabilities, claims and obligations which may be incuired, asserted or imposed upon them
or any of them as a result of or in connection with any use. operation, or lease of any of
the Mortgaged Property, or any part thereof, or as a resuli’ of Tender seeking to obtain
performance of any of the obligations due from Borrower herewider with respect to the
Mortgaged Property; provided, however, that the foregoing indemnity shall not extend to
such liabilities, claims or obligations as result of the gross neglipeuice or willful
misconduct of the Lender, its employees, officers or agents.

12. Compliance with Illinois Mortgage Foreclosure Law.

(@)  In the event that any provision in this Mortgage shall be inconsistent with
any provision of the Act, the provisions of the Act shall take precedence over the
inconsistent provisions of this Mortgage, but shall not invalidate or render unenforceable

any other provision of this Mortgage that can be construed in a manner consistent with
the Act.

(b)  If any provision of this Mortgage shall grant to Lender any rights or
remedies upon the occurrence and during the continuance of an Event of Default which
are more limited than the rights that would otherwise be vested in Lender under the Act
in the absence of said provision, Lender shall be vested with the rights granted in the Act
to the full extent permitted by law. '

4862843-6 17




1415518029 Page: 19 of 33

UNOFFICIAL COPY

(c)  Without limiting the generality of the foregoing, all expenses incurred by
Lender to the extent reimbursable under Sections 5/15-1510 and 5/15-1512 of the Act,
whether incurred before or after any decree or judgment of foreclosure, and whether
enumerated in Sections 11(c) or 14 of this Mortgage, shall be added to the Debt and shall
be immediately due and payable by Borrower, with interest thereon at the Default Rate
until paid or shall be included in the judgment of foreclosure.

13. Waiver of Right to Redeem - Waiver of Appraisement, Valuation, Etc. Borrower
shall not and will not apply for or avail itself of any appraisement, valuation, stay, extension or
exemption laws, or any so-called “Moratorium Laws,” now existing or hereafter enacted in order
to prevent.or, hinder the enforcement or foreclosure of this Mortgage, but hereby waives the
benefit of sucli Moratorium Laws. To the extent permitted by applicable law, Borrower for itself
and all who may ~laim through or under it waives any and all right to have the property and
estates comprising tie Mortgaged Property marshalled upon any foreclosure of the lien hereof
and agrees that any court having jurisdiction to foreclose such lien may order the Mortgaged
Property sold as an entirety: In the event of any sale made under or by virtue of this instrument,
the whole of the Mortgaged Fioperty may be sold in one parcel as an entirety or in separate lots
or parcels at the same or ditferent times, all as Lender may determine in its sole discretion.
Lender shall have the right to bezome the purchaser at any sale made under or by virtue of this
instrument and Lender so purchasing at any such sale shall have the right to be credited upon the
amount of the bid made therefor by Lendér with the amount payable to Lender out of the net
proceeds of such sale. In the event of any such sale, the outstanding principal amount of the
Loan and the other Debt, if not previousty.due, shall be and become immediately due and
payable without demand or notice of any kind.Borrower acknowledges that the Mortgaged
Property does not constitute agricultural real estate; 25 defined in Section 5/15-1201 of the Act,
or residential real estate, as defined in Section 5/15-1219 of the Act. To the fullest extent
permitted by law, Borrower, on behalf of itself, and eacii and svery person acquiring any interest
in, or title to the Mortgaged Property described herein subseauer to the date of this Mortgage,
and on behalf of all other persons to the extent permitted by appiizable law, hereby voluntarily
and knowingly waives (i) any and all rights of redemption, if ary, pursuant to Section 5/15-
1601(b) of the Act, and (ii) any and all rights of reinstatement.

14. Costs and Expenses of Foreclosure. In any suit to foreclose the Yen hereof there
shall be allowed and included as additional indebtedness in the decree for sale-all expenditures
and expenses which may be paid or incurred by or on behalf of Lender for appreiser’s fees,
outlays for documentary and expert evidence, stenographic charges, publication cosis and costs
(which may be estimated as to items to be expended after the entry of the decree) of procuring all
such abstracts of title, title searches and examination, guarantee policies, and similar data and
assurances with respect to title as Lender may deem to be reasonably necessary either to
prosecute any foreclosure action or to evidence to the bidder at any sale pursuant thereto the true
condition of the title to or the value of the Mortgaged Property, and reasonable attorneys’ fees,
all of which expenditures shall become so much additional Debt which Borrower agrees to pay
and all of such expenditures shall be immediately due and payable with interest thereon from the
date of expenditure until paid at the Default Rate. ‘

15. Protective Advances.
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(a)  Advances, disbursements and expenditures made by Lender for the

following purposes, whether before and during a foreclosure, and at any time prior to
sale, and, where applicable, after sale, and during the pendency of any related
proceedings, for the following purposes, shall, in addition to those otherwise authorized
by this Mortgage, constitute “Protective Advances™:

4862843-6

(i)  all advances by Lender in accordance with the terms of this
Mortgage to: (A) preserve or maintain, repair, restore or rebuild the improvements
upon the Mortgaged Property; (B) preserve the lien of this Mortgage or the
priority thereof; or (C) enforce this Mortgage, as referred to in Subsection (b)(5)
of Section 5/15-1302 of the Act;

(i)  payments by Lender of: (A) when due, installments of principal,
iziterest or other obligations in accordance with the terms of any prior lien or
encumpiance; (B) when due, installments of Taxes and assessments, general and
special and all other Taxes and assessments of any kind or nature whatsoever
which are asszszed or imposed upon the mortgaged real estate or any part thereof:
(C) other obligations authorized by this Mortgage; or (D) with court approval, any
other amounts ir connection with other liens, encumbrances or interests
reasonably necessary (to preserve the status of title to the Mortgaged Property, as
referred to in Section 5/.5/1505 of the Act; '

(ii))  advances by Lender in settlement or compromise of any claims
asserted by claimants under any pricr liens;

(iv)  reasonable attorneys’ fescs”and other costs incurred: (A) in
connection with the foreclosure of this Miitgage as referred to in Section 5/15-
1504(d)(2) and 5/15-1510 of the Act; (B) in Cconaection with any action, suit or
proceeding brought by or against Lender for the¢x{orcement of this Mortgage or
arising from the interest of Lender hereunder or widcr any of the other Loan
Documents; or (C) in the preparation for the commer.cement or defense of any
such foreclosure or other action;

(v)  Lender’s fees and costs, including reasonable” zitorneys’ fees,
arising between the entry of judgment of foreclosure and the confiiriation hearing
as referred to in Subsection (b)(1) of Section 5/15-1508 of the Act;

(vi}  advances of any amount required to make up a deficiency in
deposits for installments of Taxes and assessments and insurance Premiums as
may be authorized by this Mortgage;

(vii)  expenses deductible from proceeds of sale as referred to in
Subsections (a) and (b) of Section 5/15-1512 of the Act; and

(viil) ~expenses incurred and expenditures made by Lender for any one or
more of the following: (A) Premiums for casualty and liability insurance paid by
Lender whether or not Lender or a receiver is in possession, if reasonably
required, in reasonable amounts, and all renewals thereof, without regard to the

19




1415518029 Page: 21 of 33

UNOFFICIAL COPY

limitation to maintaining of existing insurance in effect at the time any recéiver or
mortgagee takes possession of the mortgaged real estate imposed by Subsection
(c)(1) of Section 5/15-1704 of the Act; (B) repair or Restoration of damage or
destruction in excess of available Insurance Proceeds or condemnation awards; -
(C) payments required or deemed by Lender to be for the benefit of the
Mortgaged Property under any grant or declaration of easement, easement
agreement, agreement with any adjoining land owners or instruments creating
covenants or restrictions for the benefit of or affecting the Mortgaged Property;
(D) shared or common expense assessments payable to any association' or
corporation in which the owner of the mortgaged real estate is a member in any
way affecting the Mortgaged Property; (E) pursuant to any Lease or other
agreement for occupancy of the mortgaged real estate.

(0}~ All Protective Advances shall be so much additional Debt, and shall
become immienia‘cly due and payable upon notice and with interest thereon from the date
of the advance until-paid at the Default Rate.

(¢)  This Moiigage shall be a lien for all Protective Advances as to subsequent
purchasers and judgment (creditors from the time this Mortgage is recorded pursuant to
Subsection (b)(5) of Section 5/15-1302 of the Act.

(d)  All Protective Advances shall, except to the extent, if any, that any of the
same is clearly contrary to or inconsi<tent with the provisions of the Act, apply to and be
included in the: '

(1) determination of the amouri of Debt at any time;

(i)  indebtedness found due and owing to Lender in the judgment of
foreclosure and any subsequent supplemental judgraents, orders, adjudications or
findings by the court of any additional indebtediess vecoming due after such
entry of judgment, it being agreed that in any foreclosu e jiidgment, the court may
reserve jurisdiction for such purpose; :

(iii) ~ determination of amounts deductible from sale picceeds pursuant
to Section 5/15-1512 of the Act; :

(iv)  application of income in the hands of any receiver or mortgagee in
possession; and

(v)  computation of any deficiency judgment pursuant to Subsections
(b)(2) and (e) of Section 5/15-1508 and Section 5/15-1511 of the Act.

16.  Application of Proceeds. The proceeds of any foreclosure sale of the Mortgaged

Property or of any sale of property pursuant to Section 11(c) hereof shall be distributed in the
following order of priority: First, on account of all costs and expenses incident to the foreclosure
or other proceedings including all such items as are mentioned in Sections 11(c) and Section 14
hereof; second, to all items, other than principal and interest evidenced by the Note, which under
the terms hereof constitute Debt with interest thereon as herein provided; third, to all unpaid

4862843-6 20




1415519029 Page: 22 of 33

UNOFFICIAL COPY

interest on the Note; fourth, to all unpaid principal on the Note; fifth, to whomsoever shall be
lawfully entitled to the same.

17. Rights Cumulative.

(@)  Each right, power and remedy herein conferred upon Lender is
cumulative, except as otherwise required by applicable law, and in addition to every
other right, power or remedy, express or implied, now or hereafter provided by law or in
equity, and each and every right, power, and remedy herein set forth or otherwise so
existing may be exercised from time to time concurrently or independently and as often
and it such order as may be deemed expedient by Lender. '

(b). By accepting payment of any sums secured by this Mortgage after the due
date thercof, hy accepting performance of any of Borrower’s obligations hereunder after
such perfortnapes is due, or by making any payment or performing any act on behalf of
Borrower whicli borrower was obligated but failed to perform or pay, Lender shall not
waive, nor be deemed-to have waived, its rights to require payment when due of all sums
secured hereby and-the due, punctual and complete performance of Borrower’s
obligations under this Mo tgage, the Note, and all other Loan Documents. No waiver or
modification of any of the teims of this Mortgage shall be binding on Lender unless set
forth in writing signed by Lender 4nd any such waiver by Lender of any Event of Default
by Borrower under this Mortgage' shall not constitute a waiver of any other Event of
Default under the same or any other provision hereof. If Lender holds any additional
security for any of the obligations secuied hereby, it may pursue its rights or remedies
with respect to such security at its option either before, conternporaneously with, or after
a sale of the Mortgaged Property or any portion thereof,

(¢)  No act or omission by Lender shall re\case. discharge, modify, change or
otherwise affect the liability of Borrower under the Neie this Mortgage, or any of the
other Loan Documents, or any other obligation of Borrower, orany subsequent purchaser
of the Mortgaged Property or any part thereof, or any maker, co-signer, endorser, surety
or guarantor, or preclude Lender from exercising any right, power.ar privilege herein
granted or intended to be granted in the event of any Event of Default then made or of
any subsequent Event of Default, or alter the security interest or lien of s Mortgage or
any of the other Loan Documents except as expressly provided in an anstrument or
instruments executed by Lender. The exercise of one right, power or remedy chall not be
a waiver of the right to exercise at the same time or thereafter any other right, power or
remedy; and no delay or omission of Lender in the exercise of any right, power or
remedy accruing hereunder or under any of the other Loan Documents or arising
otherwise shall impair any such right, power or remedy, or be construed to be a waiver of
any Event of Default or acquiescence therein. Except as otherwise specifically required
herein, notice of the exercise of any right, remedy or power granted to Lender by this
Mortgage is not required to be given. !

18. Successors and Assigns; Assignment.

(a)  This Mortgage and each and every provision hereof shall be binding upon
Borrower and its successors and assigns (including, without limitation, each and every
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record owner from time to time of the Mortgaged Property or any other person having an
interest therein), and shall inure to the benefit of Lender and its successors and assigns.

(b)  All of the covenants of this Mortgage shall run with the Land and be
binding on any successor owners of the Land. In the event that the ownership of the
Mortgaged Property or any portion thereof becomes vested in a petson or persons other
than Borrower, Lender may, without notice to Borrower, deal with such successor or
successors in interest of Borrower with reference to this Mortgage and the Debt in the
same manner as with Borrower without in any way releasing or discharging Borrower
from its obligations hereunder. Borrower will give immediate written notice to Lender of
anv conveyance, transfer or change of ownership of the Mortgaged Property, but nothing
in this-Section shall vary or negate the provisions of Section 9 hereof.

(<)~ The rights and obligations of Borrower under this Mortgage may not be
assigned and-axy, purported assignment by Borrower shall be null and void. Lender shall
have the right tc sell, assign or transfer portions of its right, title and/or interest in and to
this Mortgage and the other Loan Documents (including the sale of participation interests
therein), without the cerisent or approval of Borrower, and Borrower agrees to cooperate
in all respects with Lender 1a connection therewith, including, without limitation, the
execution of all documents ard instruments reasonably requested by Lender or such
transferee provided that such decuments and instruments do not materially adversely
affect any of Borrower’s rights, duties-or obligations under this Mortgage and the other
Loan Documents.

19.  Execution of Separate Security Agreeinents, Financing Statements, Ftc.: Estoppel
Corrective Documents, :

4862843~

(a)  Borrower will do, execute, acknowledze and deliver or cause to be done,
executed, acknowledged and delivered all such furiher acts, conveyances, - notes,
mortgages, security agreements, financing statements and assurances as Lender shall
reasonably require for the better assuring, conveying, mortzaging, assigning and
confirming unto Lender all property mortgaged hereby or property.-intended so to be,
whether now owned by Borrower or hereafter acquired; provided, Lowever, in no event
shall Borrower be required to execute, acknowledge, or delives any additional
instruments of title or do or cause to be done any further acts or things that increase the
obligations or liabilities of Borrower or Guarantor under any of the Loan Documents or
decrease the rights of Borrower or Guarantor under any of the Loan Documents. Without
limitation of the foregoing, Borrower will assign to Lender, upon request, as further
security for the Debt, its interest in all agreements, contracts, licenses and permits
affecting the Mortgaged Property, such assignments to be made by instruments
reasonably satisfactory to Lender and the other party or parties thereto, but no such
assignment shall be construed as a consent by Lender to any agreement, contract, license
or permit or to impose upon Lender any obligations with respect thereto.

(b)  From time to time, Borrower will furnish, within ten (10) days after
request from Lender, a written and duly acknowledged statement of the amount due

under the Note and this Mortgage and whether any alleged offsets or defenses exist
against the Debt.
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(c)  Borrower and Lender shall, at the request of the other, promptly correct
any defect, error or omission which may be discovered in the contents of this Mortgage
or in the execution or acknowledgment hereof or in any other instrument executed in
connection herewith or in the execution or acknowledgment of such instrument and will
execute and deliver any and all additional instruments as may be requested by Lender, or
Borrower, as the case may be, to correct such defect, error or omission.

20.  Subrogation. If any part of the Debt is used directly or indirectly to pay off,
discharge or satisfy, in whole or in part, any prior lien or encumbrance upon the Mortgaged
Property or any part thereof, then by advancing the monies to make such payment, Lender shall
be subroga‘ed to the rights of the holder thereof in and to such other lien or encumbrance and any
additional security held by such holder, and shall have the benefit of the priority of the same,

21.  Govermning Law. The validity, enforcement and interpretation of this Mortgage
shall for all purposes b governed by and construed in accordance with the laws of the State.of
Illinois, without referericr. 1o the conflicts of law principles of that State, and applicable United
States federal law, and 1s intcnded to be performed in accordance with, and only to the extent
permitted by, such laws,

22, Business Loan.

(2)  Borrower declares, Tepresents, certifies and agrees that the proceeds of the
Note will be used solely for business purposes and that the loan is exempt from interest
limitations pursuant to the provisions ot 15 ILCS 205/4 and is an exempted transaction
under the Truth in Lending Act, 15 U.S.C. Gesiion 1601 et seq.

(b)  All rights, remedies and powets /provided by this Mortgage may be
exercised only to the extent that the exercise therest does not violate any applicable
provisions of law, and all the provisions of this Mortgage 2re intended to be subject to all
applicable mandatory provisions of law which may be coritreiling and to be limited to the
extent necessary so that they will not render this Mortgage invzlid or unenforceable under
the provisions of any applicable law. ‘

23.  Escrow Deposits. Notwithstanding the Interest, Tax and Insuran:e Reserve (as
defined in the Note), upon Lender’s request after the occurrence and during the-Coutinuance of
an Event of Default, and without limiting the effect of Sections 4 and 5 hereof, Lender may
require that Borrower pay to Lender on the first Business Day of each calendar month an amount
equal to one-twelfth (1/12th) of what Lender estimates is reasonably necessary to pay, on an
annualized basis, (1) all Taxes, and (2) all premiums for the insurance policies required pursuant
to the Loan Agreement (“Premiums”) and to enable Lender to pay same at least thirty (30) days
before the Taxes would become delinquent and the Premiums are due, and, within five (5) days’
demand, from time to time shall pay to Lender additional sums necessary to pay the Premiums
and Taxes. No amounts so paid shall be deemed to be trust funds, but may be commingled with
the gerieral funds of Lender, and no interest shall be payable thereon. In the event that the
Borrower does not pay such sums for Premiums and Taxes, then the Lender may, but shall not be
obligated to, pay such Premiums and Taxes and any money so paid by the Lender shall constitute
additional Debt hereunder and shall be payable by Borrower to Lender within five (5) Business
Days after Lender’s written demand upon Borrower with interest thereon from the date of
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disbursement by Lender at Default Rate until repaid to Lender: If an Event of Default occurs 4nd
continues, Lender shall have the right, at its election, to apply any amounts so held under this
Section 23 against all or any part of the Debt, or in payment of the Premiums or Taxes for which
the amounts were deposited. Borrower will furnish to Lender bills for Taxes and Premiums not
less than thirty (30) days before Taxes become delinquent and such Premiums become due.

24, Assignment of Leases and Other Agreements Affecting the Mortgaged Property.
In order to further secure payment of the Debt and the observance, performance and discharge of
Botrower’s obligations under the Loan Documents, Borrower hereby assigns to Lender all of
Borrower’s right, title, interest and estate in, to and under all of the Leases and in and to all of the
Rents and Trofits (defined as all rents, income, issues and profits arising from any Leases, or
other agreemeits affecting the use, enjoyment or occupancy of the Mortgaged Property now or
hereafter mad¢ 2ffecting the Mortgaged Property or any portion thereof), as more particularly
described in that.ertain Assignment of Leases and Rents dated as of even herewith from
Borrower to and for 4= benefit of Lender. Unless and until an Event of Default occurs,
Borrower shall be entitted to collect the Rents and Profits (except as otherwise provided in this
Mortgage) as and when they become due and payable. Neither these assignments nor Lender’s
enforcement of the provisions of these assignments (including the receipt of the Rents) will
operate to subordinate the lien of this Mortgage to any of the rights of any Tenant of all or any
part of the Mortgaged Property, or to subject Lender to any liability to any such Tenant for the
performance of any obligations of Borrovei under any such Lease unless and until Lender agrées
to such subordination or assumes such liab.litv.bv an appropriate written instrument.

25.  Inspection of Mortgaged Propertv.und Records. Lender and its representatives
and agents shall have the right to inspect the Mértgaged Property and all books, records and
documents relating thereto at all reasonable times, afler giving reasonable notice to Borrower,
and access thereto, subject to the rights of Tenants pursuant to Leases. Lender shall use
reasonable efforts to avoid disturbing business operations on ‘he iviortgaged Property during such
inspections. Borrower shall keep and maintain full and correct/a0oks and records showing in
detail the income and expenses of the Mortgaged Property and pérrat Lender or its agents to
examine such books and records and all supporting vouchers and data at any reasonable time,
after giving reasonable notice to Borrower, at its offices at the address hereirater identified or at
such other location as may be mutually agreed upon.

26.  Financial Statements. Borrower represents and warrants that (the financial
statements for Borrower and the Mortgaged Property previously submitted to Lendet are true,
complete and correct in all material respects, disclose all actual and contingent liabilities of
Borrower or relating to the Mortgaged Property and do not contain any untrue statement of a
* material fact or omit to state a fact material to such financial statements. No material adverse
change has occurred in the financial condition of Borrower or the Mortgaged Property from the
dates of said financial statements until the date hereof. Borrower shall furnish to Lender such
financial information regarding Borrower, its constituent partners or members, as the case may
be, the Mortgaged Property and Guarantor of the Loan as set forth in the Loan Agreement and as
Lender may from time to time reasonably request. '

27, Environmental Matters. Concurrently herewith, Borrower and Guarantor shall
execute and deliver an Environmental Indemnity Agreement in form satisfactory to Lender (the
“Environmental Indemnity Agreement”). The performance of the covenants, undertakings and
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obligations of the indemnitors under the Environmental Indemnity Agreement shall be secured
by this Mortgage.

28.  Notices. All notices or other written communications hereunder shall be deemed
to have been properly given (i) upon delivery, if delivered in person, (ii) one (1) Business Day
after having been deposited for overnight delivery with any reputable overnight courier service,
or (iii) three (3) Business Days after having been deposited in any post office or mail depository
regularly maintained by the U.S. Postal Service and sent by registered or certified mail, postage
prepaid, return receipt requested, addressed to the addresses set forth below in this Section or as
such party may from time to time designate by written notice to the other parties. Either party by
notice to th< ather in the manner provided herein may designate additional or different addresses
for subsequentnotices or communications:

104 ender: ASSOCIATED BANK, NATIONAL ASSOCIATION
525 West Monroe Street
24th Floor
Chicago, Illinois 60661
Attention:  Krista Casper, Vice President

With copy to: MucH SHELIST, P.C.
191 North Wacker Drive, Suite 1800
Chicago, llinois 60606.1615
Attention:  Courtney E. Mayster

To Borrower: SMASHOTELS CHICAGO, LLC
250 Parkwvzy Drive, Suite 120
Lincolnshire, tlinois 60069
Attention: ficote - D. Greenberg and Renee
Solomon (with separaie notices)

With copy to: SMASHOTELS CHICAGO, _LLE
30 South Havana, Suite 307
Aurora, Colorado 80012
Attention: David Lilierose

With copy to: DLA Piper LLP (US)
203 North LaSalle Street, Suite 1900
Chicago, Illinois 60601.1293
Attention: David Glickstein

29.  Releases.
(2)  Upon payment in full of all sums due under the Note and this Mortgage

and the other of the Loan Documents, Lender shall, upon the request of Borrower,
execute a proper release of this Mortgage.
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(b)  Lender may, regardless of consideration, cause the release of any part of
the Mortgaged Property from the lien of this Mortgage without in any manner affecting
or impairing the lien or priority of this Mortgage as to the remainder of the Mortgaged
Property not so released.

30.  Single Asset Borrower. Borrower was organized solely for the purpose of
acquiring, owning, developing, constructing, improving, managing, operating, mortgaging,
pledging and disposing of the Mortgaged Property and does not own any real property other than
the Mortgaged Property and does not operate any business other than the ownership,
development, construction, improvement, management and operation of the Mortgaged Property.
Borrower snall not during the term of the Loan, including any extensions, modifications,
renewals or rcfinancings thereof, acquire any real property or assets other than the Mortgaged
Property, operate any business other than the acquisition, ownership, development, construction,
improvement, miarzgement, operation, mortgage, pledge and disposition of the Mortgaged
Property, or incur ary liability or obligation other than those incurred in the ownership,
development, construciion,-improvement, management, operation, mortgage, and pledge of the
Mortgaged Property. Borrovier will not commingle any of its funds or assets with those of any
other entity and has held, and wiil hold, all of its assets and conduct all of its business in its own
name. Borrower has paid and vill pay all of its liabilities out of its own funds and assets.
Botrower has allocated and will allocite fairly and reasonably any overhead for shared office
space and will use separate stationery, invsices and checks in connection with the conduct of its
business. Borrower has not entered into aud will not enter into, or be a party to, any transaction
with any of its equity interest holders or its affiliates, except in the ordinary course of its business
and on terms which are no less favorable to it thun would be obtained in a comparable arm’s-
length transaction with an unrelated third party. Boriowsr will not engage in, seek, or consent to
any dissolution, winding up or liquidation, without the express consent of Lender. Borrower’s
operating agreement limits its purpose to the acquisitioi, development, management, operation
and disposition of the Mortgaged Property, and such purposcs sh4ll not be amended without the
prior written consent of Lender, which consent may be withhicld by Lender in its sole and
absolute discretion.

31. Indemnification by Borrower. Borrower shall protect and indzisnify Lender from
and against all liabilities, obligations, claims, damages, penalties, causes of aciion, costs and
expenses (including, without limitation, reasonable attorneys’ fees and disburseraents actusily
incurred), imposed upon or incurred by or asserted against Lender or the memoers;. partners,
stockholders, directors, officers, agents or employees of Lender by reason of (a) ownership of the
Mortgaged Property or any interest therein, or receipt of any Rents or other sum therefrom, (b)
any accident to, injuty to or death of persons or loss of or damage to Mortgaged Property
occurring on or about the Mortgaged Property or the adjoining sidewalks, curbs, vaults or vault
space, if any, streets or ways, (c) any failure on the part of Borrower or Guarantor to perform or
comply with any of the terms, covenants, conditions and agreements set forth in this Mortgage,
the Note, any of the other Loan Documents, or any agreement, reimbursement agreement,
guaranty, or any other agreements executed by Borrower, or Guarantor, or any other persons
directly or indirectly liable for the payment of the Debt, (d) any failure on the part of Borrower to
perform or comply with (i) any other agreement executed by Borrower or Guarantor, or (ii) any
requirement of law, (e) payment of sums for the protection of the lien and security interest of
Lender in and to the Mortgaged Property, (f) performance of any labor or services or the
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furnishing of any materials or other Mortgaged Property in respect of the Mortgaged Property or
any part thereof for construction or maintenance or otherwise, or (g) any action brought against
Lender attacking the validity, priority or enforceability of this Mortgage, the Note, any other
Loan Document, or any agreement, reimbursement agreement, guaranty, or any other agreements
executed by Borrower or any other persons directly or indirectly lable for the payment of the
Debt; provided, however, that the foregoing indemnity shall not extend to such liabilities, claims
or obligations as result from the gross negligence or willful misconduct of Lender or the
members, partners, stockholders, directors, officers, agents or employees of Lender. Any
amounts payable to Lender under this paragraph shall bear interest at the Default Rate and shall
be secured by this Mortgage. In the event any action, suit or proceeding is brought against
Lender or.{ae)members, partners, stockholders, directors, officers, agents or employees of Lender
by reason of ariy such occurrence, Borrower, upon the request of Lender and at Borrower’s sole
expense, shall resizt and defend such action, suit or proceeding or cause the same to be resisted
and defended by Counsel designated by Borrower and reasonably approved by Lender. Such
obligations under this raragraph shall survive the termination, satisfaction or release of this
Mortgage.

32.  QFAC Covenani. Borrower shall ensure, and cause each of its subsidiaries to
ensure, that (i) no person who owns twenty percent (20.00%) or more of the equity interests in
Borrower, or otherwise controls Borre'wer or any of its subsidiaries is or shall be listed on the
Specially Designated Nationals and Blockzd Person List or other similar lists maintained by the
OFAC, the Department of the Treasury or inckided in any Executive Orders, (ii) the proceeds of
the Loan do not violate any of the foreign asset control regulations of OFAC or any enabling
statute or Executive Order relating thereto, and /iii) it shall comply, and cause each of its
subsidiaries to comply, with all applicable Bank Seciecy Act laws and regulations, as amended.

33. Miscellaneous.

(a)  Timeis of'the Essence. Time is of the esseics of this Mortgage.

(b)  Captions and Pronouns. The captions and headings of the various
Sections of this Mortgage are for convenience only, and are ziot to be construed as
confining or limiting in any way the scope or intent of the provisior:s haraof. Whenever
the context requires or permits, the singular shall include the plural, <z plural shall
include the singular, and the masculine, feminine and neuter shall' be freely
interchangeable.

(¢)  Maximum I[ndebtedness. Notwithstanding anything contained herein to
the contrary, in no event shall the Debt exceed an amount equal to Eight Million Eight
Hundred Forty Thousand and 00/100 Dollars ($8,840,000.00); provided, however, in no

event shall Lender be obligated to advance funds in excess of the face amount of the
Note.

(d)  Lender and Borrower Not a Joint Venturer or Partner. Borrower and
Lender acknowledge and agree that in no event shall Lender be deemed to be a partner or
Joint venturer with Borrower, Without limitation of the foregoing, Lender shall not be
deemed to be such a partner or joint venturer on account of its becoming a mortgagee in
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possession or exercising any rights pursuant to this Mortgage or pursuant to any other
instrument or document evidencing or securing any of the Debt, or otherwise.

(¢)  Replacement of the Note. Upon notice to Borrower of the loss, theft,
destruction or mutilation of the Note, Borrower will execute and deliver, in lieu thereof, a
replacement note, identical in form and substance to the Note and dated as of the date of
the Note and upon such execution and delivery all references in any of the Loan
Documents to the Note shall be deemed to refer to such replacement note, |

(H Waiver of Consequential Damages. Borrower covenants and agrees that
in o event shall Lender be liable for consequential damages, whatever the nature of a
fatlure-by Lender to perform its obligation(s), if any, under the Loan Documents, and
Borrovier hereby expressly waives all claims that it now or may hereafter have against
Lender fir snch consequential damages.

(g)  After Acquired Mortgaged Property. The lien hereof will automatically
attach, without {urther. act, to all after-acquired Mortgaged Property attached to and/or
used in connection with-or in the operation of the Mortgaged Property or any part thereof,

(h)  Severability: Aif any provision hereof should be held unenforceable or
void, then such provision shail be deemed separable from the remaining provisions and
shall in no way affect the validity cf this Mortgage except that if such provision relates to
the payment of any monetary sum, (then Lender may, at its option declare the Debt
immediately due and payable.

]

(1) Interpretation of Agreement. © Stould any provision of this Mortgage
require interpretation or construction in any judici2!; administrative, or other proceeding
or circumstance, it is agreed that the parties hereto iaterd that the court, administrative
body, or other entity interpreting or construing the samé shall not apply a presumption
that the provisions hereof shall be more strictly construed-agairst one party by reason of
the rule of construction that a document is to be construed moe strictly against the party
who itself or through its agent prepared the same, it being agreéd that the agents of both
parties hereto have fully participated in the preparation of all provisions of this Mortgage,
including, without limitation, all Exhibits attached to this Mortgage.

() Joint and Several Obiligations: Counterparts. If this Mortgage!1z'executed
by more than one Borrower, (i) the obligations and liabilities of Borrower under this
Mortgage shall be joint and several and shall be binding upon and enforceable against
each Borrower and their respective successors and assigns, and (ii) this Mortgage may be
executed in counterparts, and all said counterparts when taken together shall constitute
one and the same Mortgage. '

(k)  Effect of Extensions and Amendments. If the payment of the Debt, or any
part thereof, be extended or varied, or if any part of the security or guaranties therefor be
released, all persons now or at any time hereafter liable therefor, or interested in the
Mortgaged Property shall be held to assent to such extension, variation or release, and
their liability, and the lien, and all provisions hereof, shall continue in full force and
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effect; the right of recourse against all such persons being expressly reserved by Lender,
notwithstanding any such extension, variation or release.

(D Mortgagee-in-Possession. Nothing herein contained shall be construed as
constituting Lender a mortgagee-in-possession in the absence of the actual taking of
possession of the Mortgaged Property by Lender pursuant to this Mortgage.

(m) No Merger. The parties hereto intend that the Mortgage and: the lien
hereof shall not merge in fee simple title to the Mortgaged Property, and if Lender
acquires any additional or other interest in or to the Mortgaged Property or the ownership
theref, then, unless a contrary intent is manifested by Lender as evidenced by an express
statemrent to that effect in an appropriate document duly recorded, this Mortgage and the
lien he’ect shall not merge in the fee simple title and this Mortgage may be foreclosed as
if owned vy a-stranger to the fee simple title.

(n)  Cowmmlete Agreement. This Mortgage, the Note and the other Loan
Documents consutute-the complete agreement between the parties with respect to the
subject matter hereor ara the Loan Documents may not be modified, altered or amended
except by an agreement ir writing signed by Borrower and Lender.

34, JURISDICTION ANL VENUE. BORROWER HEREBY AGREES THAT ALL
ACTIONS OR PROCEEDINGS INITIATED BY BORROWER AND ARISING DIRECTLY
OR INDIRECTLY OUT OF THIS MORTGAGE SHALL BE LITIGATED IN THE CIRCUIT
COURT OF COOK COUNTY, ILLINOIS, Of. THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIR OR, IF LENDER INITIATES SUCH
ACTION, ANY COURT IN WHICH LENDER SEALL INITIATE SUCH ACTION AND
WHICH HAS JURISDICTION. BORROWER HERZBY EXPRESSLY SUBMITS AND
CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION OR
PROCEEDING COMMENCED BY LENDER IN ANY OF SUCH COURTS. BORROWER
WAIVES ANY CLAIM THAT CIRCUIT COURT OF COOK COUNTY, ILLINOIS, OR THE
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS?IS
AN INCONVENIENT FORUM OR AN IMPROPER FORUM BASER. ON LACK OF
VENUE. THE EXCLUSIVE CHOICE OF FORUM FOR BORROWER SiT PORTH IN THIS
SECTION SHALL NOT BE DEEMED TO PRECLUDE THE ENFORCEMENT BY LENDER
OF ANY JUDGMENT OBTAINED IN ANY OTHER FORUM OR THE TAKING BY
LENDER OF ANY ACTION TO ENFORCE THE SAME IN ANY OTHER APPROPRIATE
JURISDICTION, AND BORROWER HEREBY WAIVES THE RIGHT, IF ANY, TO
COLLATERALLY ATTACK ANY SUCH JUDGMENT OR ACTION.

35.  Waiver of Jury Trial. ~ BORROWER AND LENDER HEREBY
VOLUNTARILY, KNOWINGLY, IRREVOCABLY AND UNCONDITIONALLY WAIVE
ANY RIGHT TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE
(WHETHER BASED UPON CONTRACT, TORT OR OTHERWISE) BETWEEN
BORROWER AND LENDER ARISING OUT OF OR IN ANY WAY RELATED TO THIS
MORTGAGE, ANY OTHER LOAN DOCUMENT, OR ANY RELATIONSHIP BETWEEN
BORROWER AND LENDER. THIS PROVISION IS A MATERIAL INDUCEMENT TO
LENDER TO PROVIDE THE LOAN DESCRIBED HEREIN AND IN THE OTHER LOA
DOCUMENTS. -
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36.  Additional Waivers. TO THE EXTENT PERMITTED BY APPLICABLE LAW,
BORROWER EXPRESSLY AND UNCONDITIONALLY WAIVES, IN CONNECTION
WITH ANY SUIT, ACTION OR PROCEEDING BROUGHT BY LENDER ON THIS
MORTGAGE, ANY AND EVERY RIGHT IT MAY HAVE TO (A) INTERPOSE ANY
COUNTERCLAIM THEREIN UNLESS UNDER THE APPLICABLE RULES OF COURT
SUCH COUNTERCLAIM MUST BE ASSERTED IN SUCH PROCEEDING, OR (B) HAVE
THE SAME CONSOLIDATED WITH ANY OTHER OR SEPARATE SUIT, ACTION OR
PROCEEDING UNLESS UNDER THE APPLICABLE RULES OF COURT SUCH SUIT,
ACTION OR PROCEEDING MUST BE CONSOLIDATED WITH THE PROCEEDING
BROUGHT BY LENDER.

37. ~Compliance with Loan Agreement. Borrower will abide by and comply with and
be governed and rastricted by all of the terms, covenants, provisions, restrictions and agreements
contained in the Lnan Agreement, and in each and every supplement thereto or amendment
thereof which may afany time or from time to time be executed and delivered by the parties
thereto or their successor; 2nd assigns.

38.  Provisions of T.oan Agreement. The proceeds of the Note are to be disbursed by
Lender in accordance with the te'ms/contained in the Loan Agreement, the provisions of which
are incorporated herein by referenc to the same extent as if fully set forth herein. Borrower
covenants that any and all moneta’y disbursements made in accordance with the Loan
Agreement shall constitute adequate consideration to Borrower for the enforceability of this
Mortgage and the Note, and that all advances and indebtedness arising and accruing under the
Loan Agreement from time to time, whether or het the total amount thereof may exceed the face
amount of the Note, shall be secured by this Morigaze; provided, however, that the total Debt
shall not in any event exceed two hundred percent of the stated principal amount of the Note.

[Remainder of Page Intentionally Left Blank—Yignature Page Follows]

4862843-6 30




1415519029 Page: 32 of 33

UNOFFICIAL COPY

IN WITNESS WHEREOF, Borrower has caused this Mortgage, Security Agreement,

Fixture Filing and Assignment of Leases and Rents to be duly executed and delivered as of the
day and year first above written.

BORROWER:

SMASHOTELS CHICAGO, LLC,
an Illinois limited liability company

By:  SMASHotels Chicago Manager, LLC,
an [llinois limited liability company

Its: Mani% M
By: ' / 3

Name: Scott D. Greenberg
Its:  Manager

STATE OF ILLINOIS )

) SS.
COUNTY OF COOK )

The undersigned, a Notary Public in ard for the said County, in the State aforesaid,
DOES HEREBY CERTIFY that Scott D. Greenderg, the Manager of SMASHotels Chicago
Manager, LLC, an Illinois limited liability compzuy. the Manager of SMASHOTELS
CHICAGO, LLC, an Illinois limited liability company. who is personally known to me to be
the same person whose name is subscribed to the foregoing instrument, appeared before me this
day in person and acknowledged that as such manager, he signed and delivered the said
instrument as his own free and voluntary act and as the free and voluntary act of said limited
liability companies, for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal thlstjLL day of ), 2014,
P T bt 4 Wﬂ—d{
$  OFFICIALSEAL" 3 otary Pu @
$ ROSEANNBOGUSZ ¢
: wmcggﬁsgéﬁgap?ngﬁs $ My Commission Expires:
b4 ;
*

00000000000000000.0.0.‘0.0

?/‘/Q 15

SIGNATURE PAGE
MORTGAGE, SECURITY AGREEMENT, FIXTURE FILING AND
ASSIGNMENT OF LEASES AND RENTS
SMASHOTELS CHICAGO, LLC
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EXHIBIT “A”

LEGAL DESCRIPTION

PARCEL 1:

THE WEST 20 FEET OF LOT 14 IN THE SUBDIVISION OF THE WEST 394 FEET
(EXCEPT THE EAST 14 FEET OF THE NORTH 80 FEET THEREOF) IN BLOCK 32 IN
KINZIE'S ADDITION TO CHICAGO IN THE NORTH 1/2 OF SECTION 10, TOWNSHIP 39 ]
NORTH, PANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,

ILLINOIS.

PARCEL 2:

THE EAST 5 FEET OF LOT 14, ALL OF LOT 15 AND THE WEST 10 FEET OF LOT 16 IN
THE SUBDIVISION OF TIiE WEST 394 FEET (EXCEPT THE EAST 14 FEET OF THE
NORTH 80 FEET THEREGK) OF BLOCK 32 IN KINZIE'S ADDITION TO CHICAGO IN
SECTION 10, TOWNSHIP 39 INORXTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS.

PINS: 17-10-203-015-0000
17-10-203-016-0000
- 17-10-203-017-0000

COMMON ADDRESSES:  224-226-228 EAST ONTAKIO STREET
CHICAGO, ILLINOIS 60611 ,




