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REDEVELOPMENT AGREEMENT
LAKE STREET / WESTGATE / NORTH BOULEVARD SITE

This Redevelopment Agreement (this “Agreement”) is made and entered into as of the
1st day of June, 2014 (“Effective Date”) by and between the Village of Oak Park, Cook County,
[linois, an Illinois municipal home rule corporation (the “Village™), and Clark Street
Development LLC, an Illinois limited liability company, with its principal office located at 980
North Michigan Avenue, Suite 1280, Chicago, Illinois 60611 (the “Developer”). (The Village
and the Developer are sometimes referred to individually as a “Party” and collectively as the
“Parties.”)

RECITALS

The foliowing Recitals are incorporated herein and made a part hereof.

A, WHERLAS, the Village is a home rule unit of government in accordance with
Article VII, Section 6, of the 1970 Illinois Constitution; and

B. WHEREAS, 1< Village has the authority, pursuant to the laws of the State, of
Illinois, to promote the health, saf:ty und welfare of the Village and its inhabitants, to prevent the
presence of blight, to encourage privat: development in order to enhance the local tax base, to
increase additional tax revenues realized oy the Village, foster increased economic activity
within the Village, to increase employment orportunities within the Village, and to enter into
contractual agreement with third parties for tL.e purpose of achieving the aforesaid purposes, and
to otherwise further the best interests of the Village. and

C. WHEREAS, among other powers and authority, the Village has the authority to
expend funds for economic development that the Village deems necessary or desirable for the
promotion of economic development within the Village, pursvant to Section 8-1-2.5 of the
Itlinois Municipal Code, 65 ILCS 5/8-1-2.5; and

D.  WHEREAS, the Village is further authorized under the-nrovisions of the Tax
Increment Allocation Redevelopment Act, 65 ILCS 5/11-74.4-1, et seq., as amiended (the “Act”),
to finance redevelopment in accordance with the conditions and requiremens =t forth in the TIF
Act; and

E. WHEREAS, the Village authorized the preparation of a reperi entitled
Redevelopment Plan and Project dated September 28, 1983 (the “Redevelopment Plan™)
concerning the redevelopment of the Greater Mall Tax Increment Area (the “TIF District”); and

F. WHEREAS, in accordance with the Act, the Village conducted a public hearing
with respect to the Redevelopment Plan and the redevelopment of the Area at a meeting of the

President and the Board of Trustees of the Village (“Corporate Authorities™) held on
November 14, 1983; and

G. WHEREAS, as part of the study of the redevelopment of the Area, the Village
found that the improvements in the Area, suffer from the following factors: age, obsolescence,
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depreciation of physical maintenance, deterioration, excessive vacancies, deleterious land use or
layout, and excessive land coverage; and

H. WHEREAS, to stimulate and induce redevelopment in the Area pursuant to the
Act, the Village has adopted the following ordinances, after giving all notices required and after
conducting the public hearings required by law:

1. Ordinance No. 1983-0-91, adopted December 12, 1983, entitled
“Ordinance Approving the Village of Qak Park, Cook County, Iilinois, Greater Mall Tax
Increment Area Project Area Development Plan and Project;

2. Ordinance No. 1983-0-92, adopted December 12, 1983, entitled
“Ordinance Designating the Village of Oak Park, Illinois, Greater Mall Tax Increment Area Tax
Increment Reaevelopment Project Area”; ‘

3. Osdinance No. 1983-0-93, adopted December 12, 1983, entitled
“Ordinance Adopting Tax-Increment Financing for the Village of Oak Park Greater Mall Tax
Increment Area Tax Increment Redevelopment Project Area in the Village of Oak Park, Cook
County, Illinois”; and

4, Ordinance No.' 1988-0-36, adopted June 6, 1988, amending the
Redevelopment Plan and Project for the 2k Park Greater Mall Tax Increment Area;

5. Ordinance No. 1992-(-36, adopted July 6, 1992, further amending the
Redevelopment Plan and Project for the Oak Paik Greater Mall Tax Increment Area;

6. Ordinance No. 2005-0-21, adepted on March 21, 2005, amending the
boundaries of the TIF District and extending its life untli December 31, 2018 (collectively, the
“Enabling Ordinances™).

L WHEREAS, the Village owns real property located within the Area, generally
located south of Lake Street, North of North Boulevard, east of Herlem Avenue, and on both
sides of Westgate Street, including, without limitation, property commicaly Ynown as 1118 and
1133 Westgate, all as generally depicted in Exhibit 1 (the “Property”), which Property was
purchased by the Village utilizing TIF funds; and

J. WHEREAS, during the month of May, 2013 the Village published & notice of
opportunity to submit alternative proposals pursuant to Section 11-74.4-4(c) of the Act seeking
alternative development proposals (the “RFP”) for the Property; and

K. WHEREAS, the Developer’ s general proposal was selected by the Village as the
project best suited for the needs of the Village; and

L. WHEREAS, all or portions of the Property are to be conveyed to the Developer

or retained by the Village at various points in the development process pursuant to the terms and
conditions of this Agreement; and
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M.  WHEREAS, the Property shall be part of a mixed use development in accordance
with plans to be prepared by the Developer and approved by the Village and as further described
in this Agreement; and

N.  WHEREAS, the Developer desires to cause the redevelopment of the Property to
create a transit-oriented, pedestrian friendly, mixed-use development that will contain
approximately 26,000 square feet of ground floor retail, 248 luxury rental apartments, a 422 car
five-level public parking structure, the construction and dedication to the Village of a new public
right-of-way to be known as Station Street or some other name to be determined by the Village
upon dedication, and other public and private improvements to the adjacent streets, alleys, and
streetscape, including, without limitation, an approximately 70-foot pedestrian span over
Westgate Stiect that will connect the North and South buildings of the development and the
demolition of the building located at 1133 Westgate (collectively, the “Project”); and

0.  WHERXAS, subject to the terms and conditions of this Agreement, the Village
will convey all or partica’ar portions of the Property at various points in the Project to the
Developer so that the Developer is able to build and complete the Project and then convey or
dedicate, as the case may be ana =5 applicable under the terms of this Agreement, to the Village,
upon substantial completion of the Froject and payment of any amounts due to Developer as
provided herein, the parking structurc.and all other public improvements, including without
limitation, the Westgate, Station Strecr; Lake Street, and North Boulevard rights-of-way and
related sidewalk improvements; and

P. WHEREAS, the Developer has represented and warranted to the Village that
Developer, and its principals, are skilled in the busniess of development and redevelopment and
are able to provide to the Village skill, knowledge an< sxpertise as well as input from other
experts and consultants in similar mixed use downt¢wn-redevelopment projects, including
continuing consultation and interaction with Jupiter Realty \Company and RKF, leading
ndependent real estate firms specializing in residential development and retail leasing, and
related services, and their institutional capital and lending partners;and

Q. WHEREAS, it is necessary for the successful completion of the Project that the
Village enter into this Agreement with Developer to provide for the developraen' of the Property
and construction of the Project, thereby implementing and bringing to compietiox a portion of
the Redevelopment Plan; and

R. WHEREAS, the Village and certain affected taxing districts have previously
entered into that certain First Amendment to Settlement Effective Dated December 13, 2011 (the
“First Amendment”), as amended July 22, 2013, which limits redevelopment project costs to be
paid from incremental tax revenues for the Property to fund construction related to the public
improvements deemed necessary by the Village to attract developers for said parcels; and

S. WHEREAS, the Village, in order to stimulate and induce development of the
Oak Park Greater Mall Tax Increment Area, intends to convey the Property in accordance with
the terms and provisions of the TIF Act, to the extent applicable, and this Agreement; and
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T.  WHEREAS, the Developer has been and continues to be unable and unwilling to
undertake the redevelopment of the Property but for certain tax increment financing (“TIF”)
incentives that may be provided by the Village and other municipal incentives in accordance
with the Act, to the extent applicable, and the home rule powers of the Village, which the Village
is willing to provide under the terms and conditions contained herein. The parties acknowledge
and agree that but for the economic development incentives to be provided in accordance with
this Agreement, the Developer cannot successfully and economically develop the Property and
construct the Project in a manner satisfactory to the Village. The Village has determined that it is
desirable and in the Village’s best interests to assist Developer in the manner set forth herein and
as this Agreement may be supplemented and amended; and

U: WHEREAS, the Village, in order to stimulate and induce development of the
Property, has zgtzed to finance certain Redevelopment Project Costs (as defined in Article Two
below) through iNe. Incremental Property Taxes (as defined in Article Two below) and other
lawfully available ‘Vil'age funds, all in accordance with the terms and provisions of this
Agreement, the Act and the First Amendment, to the extent applicable, and otherwise to finance
the economic developnient incentives to the Developer pursuant to the terms of this Agreement;
and

V. WHEREAS, this Agreement has been submitted to the Corporate Authorities of
the Village for consideration and review, the Corporate Authorities have taken all actions
required to be taken prior to the executicsy of this Agreement in order to make the same binding
upon the Village according to the terms kereof, and any and all actions of the Corporate
Authonities of the Village precedent to the execwion of this Agreement have been undertaken
and performed in the manner required by law; and

W.  WHEREAS, this Agreement has been- submitted to the Developer for
consideration and review, and the Developer has taken all «ctions required to be taken prior to
the execution of this Agreement in order to make the sarie-binding upon the Developer
according to the terms hereof, and any and all actions preccocut to the execution of this
Agreement by the Developer have been undertaken and performed in the manner required by
law:

NOW, THEREFORE, in consideration of the foregoing and of the mitual covenants
and agreements herein contained, and other good and valuable consideration, fie receipt and
sufficiency of which are hereby acknowledged, the Parties do hereby agree as follows:

ARTICLE 1

INCORPORATION OF RECITALS

The findings, representations and agreements set forth in the above Recitals are material
to this Agreement and are hereby incorporated into and made a part of this Agreement as though
fully set out in this Article One, and constitute findings, representations and agreements of the

Village and of the Developer according to the tenor and import of the statements in such
Recitals.
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ARTICLE 2

DEFINITIONS

For the purposes of this Agreement, unless the context clearly requires otherwise, words
and terms used in this Agreement shall have the meanings provided from place to place herein,
including above in the recitals hereto and as follows:

“Act” means the Tax Increment Allocation Redevelopment Act found at 65 ILCS 5-11-
74.4-1, et seq., as supplemented by the Local Government Debt Reform Act, as amended, and
the home rule powers of the Village.

“Agrecment” means this “Redevelopment Agreement-Lake Street / Westgate / North
Boulevard Site.”

“Change in La# > means the occurrence, after the Effective Date, of an event described
in Section (a) below, provided (x) such event materially changes the costs or ability of the Party
relying thereon to carry out'ns_obligations under this Agreement or otherwise necessitates
material changes to the Project and (¥x) such event is not caused by the Party relying thereon:

(a)  Change in Law means any of the following: (i) the enactment, adoption,
promuigation or modification of any ‘federal, state or local law, ordinance, code, rule or
regulation; (ii) the order or judgment of any fed=ral or state court, administrative agency or other
governmental body; or (iii) the adoption, promulgation, modification or interpretation in writing
of a written guideline or policy statement by a-governmental agency. Change in Law, for
purposes of this Agreement, shall also include the irposition of any conditions on, or delays in,
the issuance or renewal of any governmental license, approval or permit (or the suspension,
termination, interruption, revocation, modification, demnial o failure of issuance or renewal
thereof) necessary for the undertaking of the Project under this Agréement.

“Code” means the United States Internal Revenue Code of 1984 as amended.

“Collector” means the officer or officers of The County of Cook; Ilizeis, who is or are
at the time obligated under applicable law to collect and pay over to the Villags *he Incremental
Property Taxes pursuant to and in accordance with the Act.

“Concept Plan” means the concept plan entitled “Oak Park Station Concept Flan,” dated
as of April 18, 2014, and attached hereto as Exhibit 2.

“Corporate Authorities” means the President and Board of Trustees of the Village of
Oak Park, Cook County, Illinois.

“Developer” means Clark Street Development LLC, an Illinois limited liability

company, permitted assigns as provided in accordance with this Agreement, or any successors in
interest thereof.

“Developer Affiliate” means an entity controlled by, or under common control with
Developer such that it has either the same manager, members, partners or shareholders who shall

5
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own in aggregate, more than fifty percent (30%) of the ownership interests in Developer and also
own more than fifty percent (50%) of the ownership interests in said Affiliate or an institutional
investor(s) or a fund investing such investors assets; and as nsed herein, “control” shall mean the
possession, direct or indirect, of the power to direct or cause the direction of the management and
policies of a person or entity, whether through the ownership of voting securities or rights, by
contract, or otherwise.

“Eligible Improvements” means the public improvements provided by the Developer as
part of the Project, including without limitation, the Public Improvements and the Garage, a
portion of the costs of which are to be paid or reimbursed to the Developer by the Village as
provided in this Agreement.

“Final Plans” means the PD Approved Plans and Elevations for the Planned
Development a5 zeferenced in Subsection 6.2A of this Agreement and the Final Construction
Plans and Specifications referenced in Subsection 6.2B of this Agreement containing the detailed
plans for the Project (in iis entirety including all public and private improvements and not merely
the building(s) themselvesy as approved by the Village prior to the issuance of any building or
other permits for the Project. aa<-any amendments thereto as approved by the Developer and the
Village.

“Incremental Property Taxss” means that portion of the ad valorem taxes, if any,
arising from the taxes levied upon the Fioperty, which taxes are actually collected and which are
attributable to the increases in the then curreit equalized assessed valuation (“EAV”) of the
taxable lot, block, tract or parcel of all portionic-ofthe Property in the TIF District over and above
the total Initial EAV of the Property, all as detcimiined by the County Clerk of the County of
Cook, Illinois, pursuant to and in accordance wiin the Act, the TIF Ordinances and this
Agreement, which is attributable to the Property andincludes any replacement, substitute or
amended taxes.

“Initial EAV” means the initial calendar year equalized 25sessed value of the Property
certified by the County Clerk of Cook County.

“Net Incremental Property Taxes” means that portion of the Yaciemental Property
Taxes remaining after those payments required to be made to the applicakiz-public school
districts based upon State law and/or any agreements entered into between the Vallage and said
school district or school districts, payments to any other taxing jurisdictions which ate required
under applicable State law, payments on any applicable debt obligations (i.e., payable from
Greater Mall Tax Increment Area revenues), and after deduction of allowable administrative
expenses of the Village.

“Party” means the Village and/or Developer and its successors and/or assigns as
permitted herein, as the context requires,

“Person” means any individual, corporation, partnership, limited liability company, joint
venture, association, trust, or government or any agency or political subdivision thereof, or any
agency or entity created or existing under the compact clause of the United States Constitution.




1420516063 Page: 13 of 121

UNOFFICIAL COPY

“Project” means the development of the Property as generally described in Recital N,
more specifically in the Final Plans, and all as provided pursuant to this Agreement.

“Project Schedule” means the schedule for the development and construction of the
Project as provided in Section 6.1 of this Agreement.

“Property” means those parcels generally described in Recital [ and depicted on Exhibit
1, upon which the Project will be implemented and constructed. A portion of the Property will
be used to construct and locate public improvements (“Public Property”) and the remainder of
the Property will be used to construct and locate the private portions of the Project (“Private

Property™).

“Real ‘Estate Conveyance Provisions” means those provisions relating to the
conveyance of the Property as part of the Project as set forth in Section 7.6 of this Agreement.

“Redevelopmerni Plan” means the “Redevelopment Plan” (as identified in Paragraph D
of the Recitals) for the TiE District as approved by Village.

“Redevelopment Project Costs” means those qualified redevelopment project costs
authorized by the Act and this Agieenient, including without limitation, the costs of the Eligible
Improvements.

“State” means the State of Illinois:
“TIF District” means the Greater Mall Tx increment Area of the Village.

“TIF Fund” means the special allocation fund of the Village consisting solely of the
Incremental Property Taxes of the Greater Mall Tax Increnicat Area.

“TIF Ordinances” means all Ordinances adopted by the Village relating to the
establishment or amendment of the Greater Mall Tax Increment Aves as further delineated in the
Recitals to this Agreement.

“Uncontrollable Circumstance” means any event which.

(8)  is beyond the reasonable control of and without the fault of the Farty relying
thereon; and

(b)  is one or more of the following events:

@) a Change in Law;

(i)  inswrrection, riot, civil disturbance, sabotage, act of the public enemy,
explosion, fire, nuclear incident, war or naval blockade;

(i)  epidemic, hurricane, tornado, landslide, earthquake, lightning, fire,
windstorm, other extraordinary or ordinary weather conditions or other
similar act of God,;

(iv)  governmental condemnation or taking;

(v)  strikes or labor disputes, or work stoppages not initiated by the Developer;
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(vi)  shortage or unavailability of essential materials, which materially change
the ability of the Party relying thereon to carry out its obligations under
this Agreement;

(vil) unknown or unforeseeable geo-technical or environmental conditions;

(viil) major environmental disturbances;

(x)  vandalism; or

(x)  terrorist acts.

Uncontrollable Circumstance shall not include: economic hardship; unavailability of
materials {(except as described in b(vi) above); or a failure of performance by a contractor (except
as caused bv.events which are Uncontrollable Circumstances as to the contractor).

For <ach day that the Village or Developer is delayed by an Uncontrollable
Circumstance, tiedates set forth in this Agreement shall be extended by one (1) day for each day
of the resulting deiay.

“Village” means e Village of Oak Park, Cook County, Ilinois, an Illinois home rule
municipal corporation.

“Village Code” means the Oak Park Village Code, as amended from time to time.

“Zoning Ordinance” means toe’ Viflage of Oak Park Zoning Ordinance, as amended
from time to time.

ARTICLE 3
CONSTRUCTICY

This Agreement, except where the context by clear implication shall otherwise require,
shall be construed and applied as follows:

(a)  Definitions include both singular and plural.
(b)  Pronouns include both singular and plural and cover all gendzrs.

(¢)  The word “include,” “includes” and “including” shall be deemed 0 be followed
by the phrase “without limitation.”

(d)  Headings of Articles and Sections herein are solely for convenience of reference
and do not constitute a part hereof and shall not affect the meaning, construction
or effect hereof.

(¢)  All exhibits attached to this Agreement shall be and are operative provisions of
this Agreement and shall be and are incorporated by reference in the context of
use where mentioned and referenced in this Agreement. In the event of a conflict

between any exhibit and the terms of this Agreement, the Agreement shall
control.
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() Any certificate, letter or opinion required to be given pursnant to this Agreement
means & signed document atfesting to or acknowledging the circumstances,
representations, opinions of law or other matters therein stated or set forth.
Reference herein to supplemental agreements, certificates, demands, requests,
approvals, consents, notices and the like means that such shall be in writing
whether or not a writing is specifically mentioned in the context of use.

(g)  The Village Manager, or the Manager’s designee, unless applicable law requires
action by the Corporate Authorities, shall have the power and authority to make or
grant or do those things, certificates, requests, demands, notices and other actions
required that are ministerial in nature or described in this Agreement for and on
behalf of the Village and with the effect of binding the Village as limited by and
provided for in this Agreement. Developer and Village are entitled to rely on the
1li power and authority of the Persons executing this Agreement on behalf of the
Devejsper and Village as having been properly and legally given by the
Developeror Village as the case may be. In addition, the Village reserves the
right to qesignate an “Owner’s Representative” at the Village’s sole cost with
regard to the Proiect.

(h)  In connection witl. the foregoing and other actions to be taken under this
Agreement, and unless unplicable documents require action by Developer in a
different manner, Developel hereby designates Andy Stein as its authorized
representative who shall incividually have the power and authority to make or
grant or do all things, supplementa!l agreements, certificates, requests, demands,
approvals, consents, notices and-otlier actions required or described in this
Agreement for and on behalf of Developer and with the effect of binding
Developer in that connection (such individial being an “Authorized Developer
Representative”). Developer shall have the-right to change its authorized
Developer Representative by providing the Villagé with written notice of such
change which notice shall be sent in accordance with 3=ction 19.3,

ARTICLE 4

DEVELOPMENT PLAN

The Developer has proposed and the Village has agreed that the development of the
Project on the Property shall proceed in accordance with this Agreement and the Final Plans.

ARTICLE 5

DESIGNATION OF DEVELOPER

Consistent with Resolution No. 2009-R-032, adopted by the Village on February 20,
2009, the Village hereby designates Developer as the exclusive developer for the Project on the
Property, subject to the terms of this Agreement, The Village hereby represents to Developer that
the Village has, to the best of its knowledge, taken in good faith, all necessary actions and has
complied with all requirements of law necessary to authorize the Village to comply with this
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Agreement, including, without limitation, the requirements of Section 5/11-74.4-4 (c) of the Act
required for the designation of Developer as the exclusive developer for the Project on the

Property.
ARTICLE 6

DEVELOPMENT OF THE PROPERTY
Section 6.1  Project Schedule.

The Village and Developer agree that the development and construction of the Project
will be undzriaken in accordance with the following general schedule (“Project Schedule™):

1. RDA Effective Date — June 1, 2014

1L Ezvizonmental/Title/Survey Review — September 1, 2014

III.  Planueu Development Application Submittal — January 1, 2015

IV.  Planned Development Approval — May 1, 2015

V. Building Permit and Final Engineering Submittal — August 1, 2015

VI Approval of Firal Engineering and Issuance of Building Permit(s) — October 1,
2015

VII.  Evidence of Financial Sv.pport — October 15, 2015

VIII. Real Estate Closing — Novamber 1, 2015

IX.  Commencement of Construction — December 1, 2015

X.  Issuance of Certificate of Occupancy / Project Opening — October 1, 2017

The Village and Developer agree to undertalie all actions respectively necessary by each
Party, including without limitation, the application, réview, and approvals related to the Final
Plans, to allow for the development and construction-ut the. Project in accordance with the
Project Schedule. The Parties acknowledge that the Project Schedule is based on the Parties best
understanding of the Project and related milestones as of the E{f=ctive Date. The Parties may
amend the Project Schedule as necessary to ensure that it accuratety reflects the key milestones
in the development and construction of the Project, and the Parties spécifically agree that the
milestone dates will be automatically extended by the number of days after t'ie date in the Project
Schedule that the Planned Development or any other Village required action is accomplished.
Each Party agrees to not unreasonably withhold approval of a request by thé other Party to
amend the Project Schedule for such purposes.

Section 6.2  Concept and Preliminary Plans.

Exhibit 1 generally depicts the real estate comprising the Property. The Project to be
approved by the Village and constructed by the Developer on the Property shall be in conformity
with the Concept Plan (as defined and identified in Article Two above) attached hereto and
hereby made a part hereof as Exhibit 2, except as otherwise authorized by the Final Plans to be
approved by the Village. All parking for the Project shall be provided both on-site and off-site
by both the Developer and Village, as applicable, in general conformity with the Preliminary
Parking Plan attached hereto and hereby made a part hereof as Exhibit 3. A minimum of 422
new parking spaces will be provided. Exhibit 4 lists the real estate parcels to be improved and
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developed by the Developer and the Village to complete the Project, including a general
depiction of the parcels to be dedicated for the Public Improvements and the Garage. Exhibit 5
lists and describes the Public Improvements and the related cost estimates. Exhibit 6 describes
the Property and the real estate to be conveyed between the Village and to Developer for the
private improvements. Exhibit 7 is a non-exclusive list the Easement Agreements for Public
Way that may be required with adjoining landowners to the Property as well as the air rights
easements required to be granted by the Village over its right-of-way to accommodate and allow
for the approximately 70-foot pedestrian span over Westgate Street that will connect the North
and South buildings of the development. Exhibit 8 is reserved. Exhibit 9 provides the form of
sales tax rebate sharing agreement (“Sales Tax Rebate Sharing Agreement”) to be entered into
by the Village and the Developer at the time of the Village’s approval of the Planned
Developmeni~ Exhibit 10 describes the projected Project analysis of real estate and sales tax
revenues. Exuikii 11 provides the Developer’s pro forma estimate of costs. It is understood that
the Project must rotionly be constructed in conformity with the Concept Plan, the Final Plans
and also the aforeszid Exhibits 3 through 11, but also all applicable codes, ordinances and
regulations of the Village'(2xcept as to zoning and building code provisions that the Village has
granted variations and waivers from) and the ordinance granting all approvals as required by the
Village Code and other ordinancos of the Village in effect as of the filing of the application for
the issuance of the building permit for the Project. In the event of a conflict between this
Agreement, including any of the-Exhibits to this Agreement, and the Final Plans, the
requirements of the Final Plans shall conrol.

A. Submission of Plans arid vhe Planned Development Application. The
Village Zoning Ordinance requires thai the Project be authorized by Ordinance as a
Planned Development (the “Planned Development™). In accordance with the Project
Schedule, Developer shall submit a complete application for, and the Village will review,
a Planned Development for the Project, pursuan’ to the requirements of the Village
Zoning Ordinance relating to Planned Developments for processing by the Village,
consistent in all material respects with this Agreement 204 the Project Schedule. The
plans and elevations as approved by the Village pursuari io and included in the
Ordinance approving the Planned Development shall be the “I'D Approved Plans and
Elevations” for the Project.

B. Submittals for Building and Construction Permits. Fizal building and
construction plans and specifications for the construction of the Project, ircluding final
engineering plans and specifications (“Final Construction Plans and Specifications™)
shall be prepared in substantial accord with the PD Approved Plans and Elevations and
submitted to the Village Building Department for review and approval prior to
construction and within the time period provided in the Project Schedule. Approval by
the Village Board of the PD Approved Plans and Flevations shall not be deemed to
preclude any necessary review and approval of the Final Construction Plans and
Specifications by the Building Department prior to the issuance of required building
permits in accordance with this Agreement and the Village Code.

Section 6.3  Residential Management Office.

Developer shall maintain a residential management office on the Property.
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Section 6.4  Public Improvements.

The Final Plans shall provide for all Public Improvements, including, to the extent
applicable, general site improvements, streets, parking, street and parking lot and/or parking
structure lighting, architecture, sign requirements, streetscape and street furniture, stormwater
facilities, alleys and driveways, parking facilities, landscaping, together with all general
engineering plans for the entire Project. All site and building improvements must be in
accordance with the Final Plans and applicable codes and ordinances of the Village as they exist
at the time of the filing of the application for the permit for the issuance of the building permit
for the Project except as to zoning and building code provisions that the Village has granted
variations from as part of the approval of the Planned Development.

Sectiozn 9.5 Permitted Uses.

The uses permitted for the Project shall be as set forth in the Final Plans, and as defined
in the Zoning Ordinance,

The Developer and flie Village agree that the Developer, and any successor operator of
the commercial component or {ne Project, shall maintain a mix of uses consistent with the Final
Plans. ‘

The Village and the Developer acknowledge and agree that as part of the Final Plans the
Developer will likely request certain addit onal special uses and the Village agrees to reasonably
review these requests for incorporation into tli¢ Final Plans,

Section 6.6  Prohibited Uses.

The Developer agrees to not lease to or otherwise's¢il or allow to operate on the Property
or in the Project any use specifically prohibited by the Zoriing Ordinance. This restriction on
prohibited uses shall be a covenant running with the land anc-binding on all future owners,
successors in interest, tenants and assignees of any kind, subject t0/th¢ requirements of the Final
Plans.

ARTICLE 7

VILLAGE COVENANTS AND AGREEMENTS
Section 7.1  Village’s Redevelopment Obligations.

A.  General Obligations. In addition to its other covenants and obligations
set forth in this Agreement, the Village shall have the obligations set forth in this Article
Seven with regard to the development, construction, financing, completion and
furtherance of the Project, all subject to the Developer’s financial commitments and
compliance with the terms of this Agreement.

B. Public Improvements. Subject to the conditions and terms set forth in
this Agreement, the Village approves and designates the Developer to construct all of the
public improvements designated on Exhibit 5 (the “Public Improvements”). The
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Village shall pay or otherwise reimburse the Developer for the Village’s portion of the
Developer’s costs in constructing the Public Improvements as identified in Exhibit 5,
which Village cost responsibility generally relates to the curb to curb portions of the
Public Improvements. The Village’s reimbursement to the Developer for the Developer’s
construction of those portions of the Public Improvements shall be limited to the sum of
the costs for such items comprising those portions of the Public Improvements on Exhibit
5, and if the final cost of the those portions of the Public Improvements is less than that
shown on Exhibit 5, the Developer shall be entitled to be paid by the Village only the
lesser actual cost. If the actual cost is more than as shown on Exhibit 5 for the Village
portion of the Public Improvements, the Developer shall still only be entitled to be
reimbursed by the Village the amount itemized on Exhibit 5 and the Developer shall pay
and avsorb the additional cost; provided, however, that to the extent that there are
material “changes to the scope or specifications of those portions of the Public
Improvem<nts for which the Village requires, and as may be agreed to by the Parties, the
Village shall be-responsible to include those increased costs as part of the Village
Incentive as defiied in Section 7.4 of this Agreement. Moreover, the Developer in
constructing sucki” Public Improvements (including the Garage improvements) shall
follow such procedurss’{such as competitive bidding, providing that contracts or
subcontracts are subject tq reasonable and timely review and approval of the Village
Engineer, etc.) as shall be reassnably required in advance by the Village.

C.  Village Contributiyu to Garage Construction. The Village will
reimburse the Developer $4 million of the:Developer’s anticipated $13.3 million Garage
construction costs. Upon completion and construction by the Developer of the Garage,
the Developer will apply for and the Village. will approve a vertical subdivision or
separation of the Garage structure so that those porions of the structure that comprise the
Garage can be conveyed by the Developer to and subsequently owned by the Village.
The Garage is not included under the definition of ¢Public Improvements” under this
Agreement.

D. Garage Agreements. Prior to commencenint of operations of the
Garage, the Village and Developer will enter into two agreements with regard to the
QGarage.

(1) Garage Revenue Share Agreement. Pursuant to the fitst of these
Agreements (the “Garage Revenue Share Agecment”),
Developer will share with the Village 25 percent of net revenues
after reserves (“Net”) in excess of $400,000 per year up to
$500,000, and 50 percent of Net above $500,000. In the event the
Garage requires repairs or other improvements above budgeted and
reserved amounts, there will be a pro-rata claw-back of any Net
distributed to the Village, subject to the terms of the Garage
Revenue Share Agreement. It is the intent of the Parties that the
Garage Revenue Share Agreement will be substantially in accord
with the terms of this Subsection. In the event of any conflicts
between the Garage Revenue Share Agreement and this Subsection
or any other provision of this Agreement, the terms and conditions

13




1420516063 Page: 20 of 121

UNOFFICIAL COPY

of the Garage Revenue Share Agreement shall control. In
accordance with its own terms, the Garage Revenue Share
Agreement will survive the expiration of the term of this
Agreement.

(1))  Garage Operating Agreement. Pursuant to the second of these
Agreements (the “Garage Operating Agreement”), the Village
and the Developer will set forth the specific terms and conditions
pursuant to which the Developer or a preferred operator will
manage and operate the public Garage from time to time. It is the
intent of the Parties that the Garage Operating Agreements will be
substantially in accord with the preliminary Garage Operating Plan
presented to the Oak Park Economic Development Corporation on
April 11, 2014, and attached hereto as Exhibit 12. In the event of
any conflicts between any Garage Operating Agreement and
Exhibit 12 or any other provision of this Agreement, the terms and
conditions of the applicable Garage Operating Agreement shall
coutrol. In accordance with their own respective terms, any Garage
Opetating Agreement will survive the expiration of the term of this
Agreciment.

Section 7.2 Village CooperaticiL.

The Village agrees to cooperate with Developer in Developer’s attempts to obtain all
necessary approvals from any governmental or quasi-governmental entity and upon request of
Developer, will promptly execute any applications cr sther documents (upon their approval by
the Village) which Developer intends to file with /such other governmental or quasi-
governmental entities in respect of the Project. The Village shall further promptly respond to,
and/or process, and consider reasonable requests of Develope: for: applicable excavation and
foundation permits; shell permits; other building permits; driveway permits; curb cuts or other
permits necessary for the construction of the Project. Approval of any building permit
applications and/or engineering plans shall be contingent on the Developer providing all required
and requested documentation for each such permit, including but not Hnited to engineering
reports, calculations and plans required to substantiate that said improvemezits fully conform
with all applicable state statutes and also all Village ordinances and codes , as well 4s receipt of

all required approvals from any federal, state, regional or county agencies having applicable
jurisdiction.

Section 7.3 Sales Tax Rebate Sharing Agreement.

The Village shall provide Developer a sales tax sharing incentive equal to $750,000.
Generally, the Village shall retain the first $200,000 of annual sales tax revenues that the Village
receives from operations on the Property. The Village will rebate to the Developer any annual
sales tax revenues received by the Village from operations on the Property in excess of
$200,000, until the Developer has received $750,000 in total. Beyond $750,000, there will be no
sharing and the Village shall retain all sales tax revenues. The specific terms and conditions for
the sharing of sales tax revenues from the Property shall be set forth in a Sales Tax Rebate
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Sharing Agreement to be entered into by the Village and the Developer in substantially the form
of the agreement in Exhibit 9 attached hereto and hereby made a part hereof. In accordance with
its own terms, the Sales Tax Rebate Sharing Agreement will survive the expiration of the term of
this Agreement.

Section 7.4  Village Incentive,

A, Amount. In addition to approval of the Planned Development and the
Final Plans, the Village is obligated under this Agreement to pay or otherwise reimburse
the Developer, in addition to any other amounts that the Village is obligated to pay or
otherwise reimburse the Developer under this Agreement, a base amount of $6.6 milkion,
coinprised of $2.6 million, being the Village’s portion of the costs of the Public
Improveisents as of the Effective date and as set forth in and as may be further modified
pursuant o Subsection 7.1B of this Agreement (or such lesser or greater amount as
provided in Subsection 7.1B of this Agreement), and $4 million, being a portion of the
costs of constructing the Garage as set forth in Subsection 7.1C of this Agreement, plus
charges for the Developer’s cost of capital in funding the Public Improvements and
Garage prior to being ruiz or reimbursed for those costs from the Village, all collectively
referred to as the “Village Yacentive.”

B. Payment. The Viiiage’s payment of the Village Incentive is subject to the
reimbursement authorization provisions of Section 7.10 of this Agreement and will
generally be paid when and as billed io the Village by the Developer (either in a lump
sum following completion of constructivz or on an ongoing series of payments or draw
requests from the Developer) and subject to the Village’s acceptance of the Public
Improvements and the Garage.

C.  Village Security. No later than 60 day: prior to the date of the Real
Estate Closing, the Village will notify the Developer of e funding source or sources to
be used to pay the Village Incentive. At that time, in the ‘evest the Village determines to
pay the Village Incentive in a lump sum payment following carapletion of construction of
the Public Improvements, as the case may be, then the Villag: shall provide to the
Developer, at the Village’s cost, security for the Village’s payrient of the Village
Incentive, which security will be a letter of credit, cash escrow, or other similar security
to the reasonable satisfaction of the Developer and in an amount no less thaz 100 percent
of the Village Incentive.

D. Developer Security. In the event the Village determines to pay the
Village Incentive as a series of payments or draw requests from the Developer as the
Public Improvements and Garage are being constructed, then the Developer shall provide
to the Developer, at the Developer’s cost, security for the Developer’s construction and
completion of the Public Improvements, which security will be a letter of credit, cash
escrow, or other similar security to the reasonable satisfaction of the Village and in an
amount no less than 100 percent of the cost of the Public Improvements and 100 percent
of the Village’s cost contribution to the construction of the Garage. In that event, the
security provided will provide for pro rata reductions in the amount of the security
commensurate with the completion of and reimbursement by the Village for the particular
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portions of the Public Improvements completed and accepted, all as reasonably reviewed
and approved by the Village Engineer.

E. No Condition on Funding Source. The Village’s obligation to pay the
Village Incentive is not subject to, conditioned or otherwise contingent upon any
particular funding source. The Parties acknowledge that the Village has several options
on how to fund the Village Incentive, including without limitation, the authority provided
under the Village’s home rule powers, Section 8-1-2.5 of the Illinois Municipal Code, 65
ILCS 5/8-1-2.5, and under the TIF Act. This Agreement contains a number of provisions
reflecting the Village’s desire and related substantive requirements to utilize one or more
methads of TIF authorized funding for the Village Incentive. Notwithstanding any
provision of this Agreement to the contrary, including without limitation any provision of
this Agreement with regard to TIF funding, the Village’s obligation to pay the Village
Incentive 1o the Developer as provided under this Agreement is not subject to,
conditioned (or otherwise contingent upon the availability of funding that may be
authorized undere TIF Act.

Section 7.5  TIF Fardiag.

Subject to Subsection 7.4I0 of this Agreement, the Village will pay the Village Incentive
to Developer from the Net Incremenia! Property Taxes in the TIF Fund, from any other lawfully
available Village funds, or any combination thereof. If the Village intends to use TIF Funds, at
its discretion, to reimburse Developer for Redevelopment Project Costs which are qualified for
payment under this Agreement and applicabie-Jaw and pursuant to the procedures set forth in
Section 7.10 below, if applicable. The Developer stall notify the Village from time to time of all
new property index numbers (PINs) as they are issued by the Cook County Clerk, it being
understood that without such information the Village viili he unable to calculate and determine
the amount of Net Incremental Property Taxes.

Section 7.6  Conveyances of Land.

Generally, the Village will convey all or particular portions of the Property at various
points during the Project Schedule to the Developer so that the Developeris able to build and
complete the Project and then convey or dedicate, as the case may be and as appiteable under the
terms of this Agreement, to the Village, upon substantial completion of the Project and payment
of any amounts due to Developer as provided herein, the parking structure and ai} <ther public
improvements, including without limitation, the Westgate, Station Street, Lake Street, and North
Boulevard rights-of-way and related sidewalk improvements. The Parties will consult and agree
on the exact nature and timing of the various land conveyances prior to approval of the Planned
Development, which structure may provide for the retention during construction by the Village
of those portions of the Property upon which the Developer will construct the Public
Improvements and the conveyance by the Village of those Portions of the Property upon which
the private improvements will be constructed. Generally, it is anticipated that the Properties that
the Village will ultimately own for the Public Improvements are depicted and generally
described on Exhibit 4 (being the Garage and public right-of-way and related sidewalks
improvements) attached hereto and hereby made a part hereof. The conveyances of land as
generally described in this Section and provided in this Agreement shall be undertaken in
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accordance with the Project Schedule and the other applicable provisions of this Agreement.
The conveyances of land under this Agreement shall be subject to mutually agreed upon standard
terms and conditions that the Parties will agree upon prior to approval of the Planned
Development.

Section 7.7  Environmental Review Period.
For the purposes of this Section, the following terms have the following meanings:

(a)  “Environmental Law” includes, without limitation, any law relating to pollution
ot pertaining to health, industrial hygiene, or protection of the environment, including, without
limitation, A’ERCLA (Comprehensive Environmental Response, Compensation and Liability
Act), RCRA (Resources Conservation and Recovery Act), the Clean Air Act, the Clean Water
Act and similar state statutes and regulations.

(b)  “ESA”rienas collectively a Phase | ESA and/or a Phase Il ESA, as applicable.

(¢)  “Phase I ESA™ means a non-intrusive Phase I Environmental Site Assessment
conducted in accordance with the United States Environmental Protection Agency (EPA) All
Appropriate Inquiry (AAI) standa'd and requirements set forth in 40 CFR 312, and consistent
with American Society for Testing and Materials (ASTM) E-1527-05 or the most current ASTM
standard.

(d)  “Phase Il ESA” means an invacive environmental inspection or sampling of soils,
groundwater, subsurface conditions, water, air, soil gas or other media, including, without
limitation, building and construction materials.

Remediation Action Plan - Provided that the Vilage has complied with its disclosure
obligation set forth in Section 14.4 of this Agreement, ‘he 'Village and Developer shall
commence a ninety (90) day period after the Effective Date fihz “Environmental Review
Period”) to perform an ESA and other appropriate environmental 4nalysis of the Property
(“Environmental Review”). The costs of the Environmental Review wiil be billed directly to
and paid by the Village. Prior to commencing a Phase Il ESA of the Propeziy, Developer and
Village will consult on the proposed scope of work for such Phase II ESA, ‘whicli shall include
(1) the number, location and depth of proposed borings, (ii) the proposed environnental engineer
to be engaged to perform the Phase 1T ESA, (iii) the chemical parameters proposed for-analysis,
(iv) the estimated time for Developer to complete both its Phase II ESA and writien report
thereof, (v) the proposed backfilling of boreholes and restoration of the Property, and (vi) the
cost of the Environmental Review, including any ESAs. The Village will fully cooperate with
the Developer in these undertakings and will provide the Developer and environmental
consultants with any rights of access and other permits or approvals necessary to undertake the
environmental analysis of the Property. The Parties will be allowed to observe the Phase II ESA
and other environmental investigations on the Property and the Village shall have the right to
have a consultant at the Property to observe the Phase IT ESA and approve the backfilling of
boreholes and restoration of the Property, which consultant shall be at the Village’s sole cost and
expense. The Village’s consultant shall have the right to collect split samples, at the Village’s
sole cost and expense. Prior to commencing the Environmental Review, the Village will approve
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the Review and specifically agree that it will be responsible for the costs of the Environmental
Review.

Developer shall comply with the following terms and conditions in conducting any ESA:

(@) The ESA shall be conducted pursuant to standard quality control/quality
- assurance procedures and in compliance with all applicable Environmental Laws.

(b)  Developer, and Developer’s consultants, representatives and agents, shall obtain
all necessary permits, licenses and authorizations to conduct the ESA and shall comply with any
and all obligations under applicable Environmental Laws.

(c) ./ Prior to the commencement of any Phase II ESA, Developer shall be responsible
to timely not.fy any utility company or applicable governmental authority of its intended
inspections.

(d)  Developer/shall obtain, maintain and provide to the Village, and shall cause any
consultant, contractor or othzr person entering the Property to obtain, maintain and provide to the
Village, proof of compreheusive general liability insurance in the amount of at least
$1,000,000.00 combined, single Iimit coverage, naming the Village as an additional insured and
with coverages reasonably satisfactorv.(o the Village.

_ (¢)  Any samples, waste materiale, soil cuttings, hazardous wastes, hazardous
substances, pollutants, contaminants (including contaminated soils or groundwater) or free
product which is discovered through the Phase TI'ESA at the Property shall be handled, stored,
treated, transported and disposed of by Developerat-the Village’s sole cost and in accordance
with all applicable Environmental Laws.

(f)  The cost of the Environmental Review for whick.the Village will be responsible

shall include costs to restore the Property to substantially the sarie condition existing prior to its
Phase I ESA.

(g)  Within three (3) days after the completion of any ESA as part of the
Environmental Review, the Parties will ensure that both Parties shall receive 2 complete copy of
the relevant report, including without limitation any Phase II ESA report, incivdiag boring logs
and laboratory analytical reports.

Developer shall keep the information obtained from any ESA confidential and shall not
disclose it to any person or entity without the Village’s prior written consent, except as otherwise
required by law. Notwithstanding the foregoing, if Developer, or Developer’s consultant or
other representative or agent, (1) discovers an adverse environmental condition on the Property
that requires disclosure to a governmental authority or (2) becomes legally compelled to disclose
any information under applicable law arising from an ESA or other investigation of the Property,
Developer shall, and shall cause its consultant or other representative or agent to, immediately
upon discovery (i) notify the Village of the adverse environmental condition or legal obligation
and the applicable disclosure requirement, and (ii) furnish only to such governmental authority
requiring disclosure such information, which Developer (or Developer’s consultant or other
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representative or agent) is advised by counsel, it is legally required to disclose under such
applicable law.

At the end of the Environmental Review Period, Developer and the Village shall analyze
all of the results of the Environmental Review and attempt to mutually agree on the nature and
scope of the remediation based on the results of the ESA and other environmental investigations
of the Property, or any portions thereof, and the associated costs to the Village for that
remediation. This review and consultation shall include consideration of any reasonable
alterations to the Project that may lessen or otherwise make more manageable for the Village and
the Developer the remediation and costs of remediation in the context of the Project. If the
Village and.the Developer are unable to agree on the nature and scope of the remediation
required for the Project and the associated costs to the Village of that remediation, then either
party may terminate this Agreement. If this Agreement is so terminated, all ESA reports shall
become the prope:ty of the Village, although the Developer will have the right to retain copies.

Developer, for'itse!f and any entity affiliated with Developer, waives and releases the
Village from and againct/any liability or claim arising under any Environmental Law related to
the Developer’s completion ‘of 2a2 ESA on the Property. Developer, for itself and any entity
affiliated with Developer, hereby agrees to indemnify, defend and forever hold the Village
harmless from and against any and-al!liability, damage, loss, injury, cost or expense, including
reasonable attorneys’ fees, suffered orincvrred by or asserted against the Village arising from or
relating to the conduct by the Develcpzr or the Developer’s consultant of the ESA or
Developer’s failure to comply with any apriicable Environmental Laws with regard to the
conduct of the ESA. The provisions of this parigraph shall survive the Closing or any earlier
termination of this Agreement. Notwithstanding” aaything to the contrary set forth in the
Agreement, the Developer shall not be responsible for zay environmental condition, and any
related liabilities or costs related thereto, existing on the Pisperty as of the Effective Date of this
Agreement or at any time prior to the conveyance of the Property to the Developer, except only
as specifically provided in the Real Estate Conveyance Provisions,or other documents used to
consummate the conveyance of the Property to the Developer.

Section 7.8  Title and Survey Review Period.

The Village and Developer shall commence a (90) day period after the Tifective Date
(the “Title and Survey Review Period”) to identify, review, and confirm all tiil¢ and survey
matters related to the development of the Property for the Project. Within 7 days after the
Effective Date, if not sooner, Developer shall order and provide the Village with a current title
commitment (the “Title Commitment”), covering title to the Property along with readable
copies of all documents referred to therein, from First American Title Insurance Company (the
“Title Company”). Developer shall also order the Survey of the Property. The Title
Commitment and the Survey shall be at the Village’s expense, subject to approval of the Village.
Unless the Developer and/or Developer’s counsel objects (and such objection being a “Title
Objection”) to encumbrances shown in the Title Commitment or Survey by June 30, 2014, then
all of same shall be deemed approved by Developer (all items approved or deemed approved by
Developer are “Permitted Exceptions™). If Developer does give such notice, the Village shall
have ten (10) business days after receipt thereof to notify the Developer that the Village (a) will
cause or (b) elects not to cause any o all of the Title Objections disclosed therein to be removed
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by the Title Company. The Village’s failure to notify the Developer within such ten (10)
business day period as to any Title Objection shall be deemed an election by the Village to cause
the Title Company to remove such Title Objection. If the Village notifies the Developer that the
Village shall not remove any or all of the Title Objections, the Developer shall have five (5)
business days after receipt of such notice from the Village to (i) terminate this Agreement or (i1)
waive such Title Objections and to not raise such waived Title Objections as a cause to not
proceed with the Project under the terms of this Agreement. If the Developer does not give such
notice within said period, the Developer shall be deemed to have elected to waive such Title
Objections. Notwithstanding the foregoing, the Village acknowledges and agrees that if there
are any mortgagee or deed of trust liens or security interests currently against the Property then
the Village will cause such liens to be removed.

Section 7.9 Village Permit Fees.

The Viilage-agrees to reduce or waive all Village building permit fees, tap-in fees,
internal review fees, ‘mpact fees, demolition fees and meter fees to the agreed sum of $265,000
which shall be due and payable as follows: $40,000 to be paid by Developer at the time of
submission of building plaas for review and $225,000 at the time of the issuance of the first
building permit by the Village for any portion of the Project.

Section 7.10 Reimbursenier.t Authorization Procedures.

(@) The Village has the option to pay the Developer the Village Incentive during the
course of construction of the Public Improvements and the Garage or upon final completion or
some combination thereof. The Village will razkz that election no later than 60 days prior to
Real Estate Closing. Within 30 days after the applicable and required submissions under this
Section, the Village shall authorize the distribution 4f the applicable portion of the Village
Incentive to the Developer in accordance with the terriis of tiiz Agreement, upon satisfaction of
the following conditions only with regard to the Public Imprevenients and the Garage:

(i) Developer has submitted to the Village’s Treacurer a disbursement request
on a form reasonably acceptable to the Village with respect to such portions.

(i)  Developer is not in material default under this Agreem&n( after expiration
of all applicable cure periods.

(i) The Village has previously inspected and approved the Eligible
Improvements applicable to the request.

(b)  Asa prerequisite to the making of payments to the Developer, the Developer must
certify to the Village the following:

(i) The Developer (or its successor or assign, if applicable) is duly organized
and validly existing,

(i)  The Developer has the right, power and authority to submit the request for
payment and to perform its obligations under the Agreement.
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(1))  No Event of Default or condition or event which, with the giving of notice
or passage of time or both, would constitute an Event of Default under this Agreement or
an event of default under any financing agreement related to the Project or an event of
default under any construction contract for the Project exists and remains unremedied.

(iv)  The requested disbursement is for Redevelopment Project Costs which are
qualified for payment under this Agreement and applicable law,

(v} None of the items for which payment is requested has already been paid.

(vi) The payment is due and owing (or has already been paid) from the
Developer to its construction manager, contractor, subcontractor or material supplier or
others:

(w11} ~ The Developer has obtained all government permits, certificates and
consents (incliding, without limitation, appropriate environmental approvals) necessary

and applicable 10 zeconstruct, complete and operate the Improvements for which payment
is requested.

(vii)} That no licn exists against the Property except those that Developer, in
good faith and based upon resscnable grounds, is contesting.

(ix)  That the Developer has certified the work for which payment is sought has
been completed.

(c)  As a prerequisite to any payments'by the Village and to assist in the Village’s
consideration, the Developer must provide to the Villagewith regard to the Public Improvements
and the Garage, as the case may be;

(i) Good and sufficient (partial or full) waivzres of liens with respect to the
payment requested.

(i)  Proof in a form reasonably acceptable to ths Village, such as a
contractor’s sworn statement and architect’s certification, that the Developer is or was
obligated to make the payments for which reimbursement is sought.

(ii)  Such information as is reasonably necessary for the Village to determine
that reimbursement is being sought for a Redevelopment Project Cost and is otherwise
due and payable hereunder.

(iv)  All certificates required above.
(d)  Any payment or reimbursement payable to the Developer pursuant to this Section

7.10 that is attributable to work performed by Subcontractors, as evidenced by waivers of lien

submitted to the Village by Developer, shall be reimbursed to the Developer pursuant to the
provisions of this Agreement.
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(6)  The Developer shall, upon request by the Village, provide the Village with all
documentation required to evidence the cost of the Eligible Improvements such records to
include, but not be limited to, all contracts with general contractors and all subcontractors,
contractors sworn affidavits, lien waivers, title company ledgers and any other documentation
specified by the Village and/or in the possession of the Developer. The Village may require an
audit of all evidence of the cost of Eligible [mprovements, such audit to be performed by an
auditor selected by the Village in its sole discretion and at the Village’s cost.

(f) 1t is understood that the Village Incentive as provided in Sections 7.1B, 7.1C,
7.1D and 7.4 of this Agreement, is the maximum amount the Village will be required to pay or
otherwise reimburse to the Developer for the Public Improvements and the Garage. Subject to
applicabl< cire periods and provisions and notices, it is further understood that the Village may
reimburse itseif out of the Village Incentive for any monies owed by the Developer and that the
Incentive Ameun: will be reduced by the amount of any such reduction, unless otherwise cured.

(g)  The Vilisge may use, in the amounts set forth herein, the Net Incremental
Property Taxes to findnce-certain Redevelopment Project Costs (including the Developer’s cost
of capital). In addition, ‘ne Village may, in its discretion, issue general obligation or tax
increment allocation bonds or other obligations, secured by lawful revenue sources (as the
Village, in its discretion, may determine) pursuant to an ordinance at a later date the proceeds of
which may be used to pay for the cosic-of the Redevelopment Project Costs or Village Incentive
(including the Developer’s cost of capita’’ not previously paid for from Net Incremental Property
Taxes in order to reimburse the Village for e costs of Redevelopment Project Costs or to pay
Developer in accordance with the terms herec®,

Section 7.11 No Private Payments.

The Village has represented to the Developer ihat rayments from the Developer to the
Village other than payments made by the Developer of tazes of general applicability may be
deemed to be private payments under the Internal Revenue Cedz of 1986, as amended (the
“Code”), and that any such payments may cause interest on any bs e of the Village issued to
pay for the Garage and Public Improvements and other financing instriments to be includible in
the gross income of the owner thereof for federal income tax purposes. Ac cordingly, if any such
bonds are issued on a tax-exempt basis, the Village will accept no payment 1ror: the Developer
pursuant 10 any provision of this Redevelopment Agreement without, at the Village’s sole
expense, first obtaining the advice of Miller, Canfield, Paddock and Stone, F.L.C., Bond
Counsel, or other such bond counsel as determined by the Village, that such payment will not
impair the status of interest on such bonds or other financing instruments issued on a tax-exempt
basis under the Code as not includible in the gross income of the owners thereof for federal
income tax purposes.

Section 7.12 Taxes of General Applicability,
The Village further represents that security for such bonds and other financing
instruments and payments of interest on such bonds and other financing instruments are limited

to (a) taxes of general applicability, and (b) the amounts on deposit in the funds and accounts
created under the ordinances authorizing the issuance of such bonds or other financing
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instruments. The Village recognizes that improper agreements with taxpayers may cause tax
receipts to be classified as private payments under the Code, Accordingly, the Village covenants
not to enter into or enforce any agreements with taxpayers, including, specifically the Developer,
that would modify the obligations of such taxpayers under general law without an opinion of
Bond Counsel, at the Village® sole expense, that such agreement or enforcement will not
adversely affect the tax-exempt status of interest on such bonds or other financing instruments
issued on a tax-exempt basis for federal income tax purposes. In the event that such bonds are
issued on a tax-exempt basis, no provision of this Redevelopment Agreement or any agreement,
written or oral, will be enforced for the benefit of the holders of such bonds or other financing
instruments or in any way to increase revenues available to pay interest on such bonds or other
financing instruments. The Village’s obligations to pay the Village Incentive to the Developer
and to otliervise comply with the terms of this Agreement are not subject to, conditioned or

otherwise confingent upon any of the provisions in this Section or in Section 7.11 of this
Agreement.

ARTICLE 8

DEVELO}FR’S COVENANTS AND AGREEMENTS
Section 8.1  Developer's Development Obligations.

Developer shall have the obligatiosis set forth in this Article Eight for the development,
construction, financing, completion and furtheiance of the Project, all subject to the terms and
conditions of this Agreement, including withont limitation, the Village’s financial commitments
and compliance with the terms set forth in this Agiedment,

Section 8.2  Developer’s Commitments,

(@)  The Developer will construct the Project in ful! corformance with the terms of the
Agreement and the Final Plans.

(b)  The Developer must construct the Public Improvements (including the parking
improvements) in full compliance with the Prevailing Wage Act (for purposes of this section, the
“Act”) of the State of Illinois, 820 TLCS 130/0.01 et seq., as amended. The Developer shall
indemnify, hold harmless, and defend the Village, its governing body members, officers, agents,
including independent contractors, consultants and legal counsel, servants and empicvees thereof
(“Indemnified Parties”), against all regulatory actions, complaints, damages, claims, suits,
liabilities, liens, judgments, costs and expenses, including reasonable attorney’s fees, which may
in any way arise from or accrue against the Indemnified Parties as a consequence of compliance
with the Act or which may in any way result therefrom, including a complaint by the Illinois
Department of Labor under Section 4(a-3) of the Act, 820 ILCS 130/4(a-3) that any or all of the
Indemnified Parties violated the Act by failing to give proper notice to the Developer or any
other party performing work on the Public Improvements that not less than the prevailing rate of
wages shall be paid to all laborers, workers and mechanics performing work on the Project,
including interest, penalties or fines under Section 4(a-3). The indemnification obligations of
this section on the part of the Developer shall survive the termination or expiration of this
Agreement. In any such claim, complaint or action against the Indemnified Parties, the
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Developer shall, at its own expense, appear, defend and pay all charges of reasonable attorney’s
fees and all reasonable costs and other reasonable expenses arising therefrom or incurred in
connection therewith, and, if any judgment or award shall be rendered against the Indemnified
Parties in any such action, the Developer shall at its own expense, satisfy and discharge such
judgment or award.

(¢)  Developer shall grant, dedicate or convey all rights-of-way and easements on the
Property in order to provide for all required Project improvements, as shown in the Final Plans,
including but not limited to streets, sidewalks, street lights, water mains, storm and sanitary
sewer mains, detention or retention ponds, gas, electricity, and cable television. The Village shall
coordinate said conveyances with all applicable utility companies and other applicable
governmesatol bodies and/or agencies.

(d) " Developer shall install on behalf of the Village all necessary water mains, sanitary
sewer mains and-#*orm sewers necessary to serve the Property and Project in accordance with
final engineering pians 2pproved by the Village.

(¢}  To the exteni required in Subsection 7.4D of this Agreement, Developer shall
provide or cause to be provided to the Village security related to the Public Improvements.

()  Developer shall corvey title to all Public Improvements (as delineated in the
Village Code and ordinances, includiag jts Subdivision Code), by an appropriate instrument of
conveyance.

(8)  Developer shall park and stage <1 construction equipment, materials and vehicles
at such site(s) as may be reasonably designated b y-the, Village from time to time in consultation
with the Developer.

(h)  Once the Project has been completed and oecupancy has commenced, the
Developer shall include in its covenants and all leases that’ o door storage is prohibited as
provided in the Final Plans.

(i)  The Village and the Developer shall grant such easemente-as are necessary to
implement access to all areas and structures to facilitate the plan and use o1'the rarking areas and
street to be dedicated. The Village shall grant the Developer all required air rights with respect

to the approximately 70-foot pedestrian span over Westgate Street that will cormest the North
and South Buildings of the development.

()  The Developer and the Village shall at all times cooperate with each other as to
site improvements to minimize required franchise fees to public utilities.

Section 8.3  General Management of Property.

It is understood that the Developer’s current intention is to not sell, but instead lease, both
the residential and the commercial/retail space portions of the Project. The Developer is hereby
prohibited from selling any portion of the commercial/retail space to individual owners without
first requiring in any recorded condominium declaration(s) or restrictive covenants or other
legally binding document that the owner(s) must hire a professional commercial real estate
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manager experienced in managing commercial/retail space of the size of the space to be
individually owned, unless the owner(s) is an individual experienced in commercial real estate
leasing and management. Nothing herein shall be construed to prohibit the sale of all the
commercial/retail space to an individual owner experienced in commercial real estate leasing and
management. Developer must also ensure that all residential units are professionally managed as
is customary for residential apartment complexes.

Section 8.4  Construction Financing Deadline.

In accordance with the Project Schedule, the Developer shall demonstrate to the Village’s
reasonable satisfaction that Developer has sufficient funds to pay the costs of the Project. To
evidence *hat fact, Developer shall obtain and provide to the Village a letter of assurance from
Developer’s icnder reasonably satisfactory to the Village evidencing the necessary construction
financing for the Project. The Village shall accept or reject such letter within 5 business days of
receipt thereof. “Tle Village shall be named as a beneficiary on all performance, Jabor, and
material bonds and comyletion guarantees relating to the Public Improvements being constructed
by the Developer on the Viilage portion of the Property. Duplicate originals of said bonds and/or
completion guarantees naminyz_the Village as a beneficiary shall be provided to the Village

within sixty (60) days of the Deweloper having obtained a term sheet for financing as stated
herein.

Alternatively, Developer may i1+ discretion submit written evidence to the Village in a
form and substance reasonably satisfactory tolie Village that Developer has access to sufficient
funds to pay the cost of the Project, without octaining third party financing,

Notwithstanding the provisions of Article 17 Hereof, if Developer fails to meet any of the
material requirements of this Section, the Village shal' be relieved of its obligations under this
Agreement after Developer is given written notice froi the village of the nature and extent of

such failure and Developer has not cured such failure within cixty (60) days after receiving such
notice from the Village.

Section 8.5  Timing of Developer’s Obligations.

Subject to Uncontrollable Circumstances, Developer will complete -corictruction of the
Project pursuant to the Project Schedule. Construction shall be deemed to have begun on the day
the first building permit (regardless of type) 1s issued.

If Developer fails to complete the Project within the time period set forth in the Project
Schedule, such will constitute an Event of Default under this Agreement (subject to the cure
provisions hereof) unless caused by Uncontrollable Circumstances.

Section 8.6  Compliance with Applicable Laws.

Developer shall at all times acquire, install, construct, operate and maintain the Project in
conformance with all applicable laws, rules, ordinances and regulations. Except as to Village
Code provisions that the Village has granted variations from, all work with respect to the Project
shall conform to all applicable federal, state and local laws, regulations and ordinances,
including, but not limited to, zoning, subdivision and planned development codes, building
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codes, environmental laws (including any law relating to public health, safety and the
environment and the amendments, regulations, orders, decrees, permits, licenses or deed
restrictions now or hereafter promulgated thereafter), life safety codes, property maintenance
codes and any other applicable codes and ordinances of the Village, or any of its rules or
regulations or amendments thereto, which are in effect at the time of issuance of each building
permit.

Section8.7  Progress Meetings.

Developer shall meet with the Corporate Authorities or Village staff, or both (as
determined by the Village) as reasonably requested and make presentations to the Corporate
Authoriti=s sip to four (4) times a year as reasonably requested by the Village President in order
to keep the Yillage apprised of the progress of the construction of the Project.

Sectior’ 85 Developer’s Cooperation and Coordination,

During the coasiruction of the Project, the Developer shall provide such notices and
attend such community and neighborhood meetings as may be necessary or desirable, as
reasonably determined by ilie Village and the Developer in consultation, to keep the residents
and local businesses in the immédiate vicinity of the Property fully informed of progress on the
Project and any measures that the Village and Developer believe prudent for the residents to take
to minimize construction-related inconverience. The Developer shall also stage its construction
of the Project to avoid to the fullest extent rossible any such community disruption. During
construction the Developer shall also keep all streets in the vicinity of the Project clean on a
daily basis of any construction-related debris. (¥ 'ithin three hours after notice from the Village
that one or more streets within the Project are not satisfactorily clean during a 24-hour period,
the Developer will take steps to remedy the complaini. iri the event that the Developer fails three
times to the remedy a complaint under this Section wiili regard to properly cleaning a street, the
Developer, upon the fourth violation, shall pay the Village tlie sum of $250 for each such
subsequent violation. The Developer also agrees to coordinate al. construction with any special
events planned by the Village, particularly including, but not Tinited to, special marketing
events, including those utilizing the Metra train station and the Metra commuter parking lots, and
any other celebrations located in the vicinity of the Project in general and)specifically along
Marion and Lake Streets. In the event of any such special events, such ¢uo:dination with the
Village shall include a specific traffic plan approved by the Village for beir-vehicles and
pedestrians during the special event. '

Section 8.9 Reserved.

Section 8.10 Reserved.

Section 8.11 Employment Oppertunity.

The Developer, on behalf of itself and its successors, assigns and Developer Affiliates,
hereby agrees, and shall contractually obligate its or their various contractors, subcontractors or

any Developer Affiliate operating on the Property (collectively, with the Developer, the
“Employers” and individually an “Employer”) to agree, that for the term of this Agreement
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with respect to Developer and during the period of any other party’ s provision of services in
connection with the construction of the Project or occupation of the Property, as follows:

A. No Discrimination in Employment. No Employer shall discriminate
against any employee or applicant for employment based upon race, religion, color, sex,
national origin or ancestry, age, disability, sexual orientation, military discharge status,
marital status, parental status or source of income. Fach Employer shall take affirmative
action to ensure that applicants are hired and employed without discrimination based
upon race, religion, color, sex, national origin or ancestry, age, disability, sexual
orientation, military discharge status, marital status, parental status or source of income
and are treated in a non-discriminatory manner with regard to all job-related matters,
inc'ading without limitation: employment, upgrading, demotion or transfer; recruitment
or recruitment advertising; layoff or termination; rates of payor other forms of
compensation; and selection for training, including apprenticeship. Each Employer agrees
to post {iconspicuous places on the job site, available to employees and applicants for
employment; roiices to be provided by the Village setting forth the provisions of this
nondiscriminatior <clause. In addition, the Employers, in all solicitations or
advertisements for cmployees, shall state that al qualified applicants shall receive
consideration for employment without discrimination based upon race, religion, color,
sex, national origin or aircestry, age, disability, sexual orientation, military discharge
status, marital status, parental status or source of income.

B. Training Opporturities. To the greatest extent feasible, each Employer is
required to present opportunities for traming and employment of low-and moderate-
income residents of the Village and preiecably of the Redevelopment Area; and to
provide that contracts for work in connectio: with the construction of the Project be
awarded to business concerns that are located in ¢t owned in substantial part by persons
residing in, the Village and preferably in the Redevelorinent Area,

C. Compliance with Employment Laws. Ea‘p, Employer shall comply with
all federal, state and local equal opportunity employment Zaws, statutes, rules and
regulations, including but not limited to the Village’s Human Rigpts Ordinance, codified
as Chapter 13 of the Village Code, the Cook County Human Rights Ordinance and the
Illinois Human Rights Act, 775 ILCS 5/1-101 et seq. (1993), and dr ¥. subsequent
amendments and regulations promulgated thereto.

D, Response to Village Inquiries. Fach Employer, in order to demonstrate
compliance with the terms of this Section, shall cooperate with and promptly and
accurately respond to inquiries by the Village, which has the responsibility to observe and

report compliance with equal employment opportunity regulations of federal, state and
municipal agencies.

E. Employment Terms to be Included jn Subcontracts. To the extent
feasible, each Employer shall include the foregoing provisions of subparagraphs (A)
through (D) in every contract entered into in connection with the Project, and shall
require inclusion of these provisions in every subcontract entered into by any
subcontractors, and every agreement with any Affiliate operating on the Property, so that
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each such provision shall be binding upon each contractor, subcontractor or Affiliate, as
the case may be.

F. Remedies for Violation of Employment Obligations. Failure to comply
with the employment obligations described in Sections 8.11 through 8.13 shall be a basis
for the Village to pursue remedies under the default provisions of this Agreement.

Section 8.12 No Discrimination in Sale or Lease,

The Developer shall not discriminate based upon race, color, religion, sex, national origin
or ancestry, age, disability, marital status, parental status or sexual orientation in the sale, Jease or
rental, or iz the use or occupancy of the Project or any improvements located or to be erected
thereon, or any part thereof.

Section 5.3 Advertisements.

Developer will; in all solicitations or advertisements for employees placed by or on
behalf of Developer, stai€ that all qualified applicants will receive consideration for employment
without regard to race, color ieligion, sex or national origin.

ARTICLE 9

ADDITIONAL CGVENANTS OF DEVELOPER
Section 9.1  Developer Existence,

Developer will do or cause to be done all thangs necessary to preserve and keep in full
force and effect its existence and standing as an Illirois limited liability company, so long as

Developer maintains an interest in the Property or has any ofiiei remaining obligation pursuant to
the terms of this Agreement.

Section 9.2 Construction of Project.

Developer shall diligently pursue obtaining all required permits and Developer shall
cause construction of the Project on the Property to be prosecuted and compietd pursnant to the
terms hereof with due diligence, in good faith and without delay, subject to Uncontrollable
Circumstances and the other provisions of this Agreement.

Section 9.3  Further Assistance and Corrective Instruments,

The Village and Developer agree that they will, from time to time, execute, acknowledge
and deliver, or cause to be executed, acknowledged and delivered, such supplements hereto and
such further instruments as may be reasonably required for carrying out the intention of or
facilitating the performance of this Agreement to the extent legally permitted and within the
Village’s and the Developer’s sound legal discretion.
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Section 9.4  No Gifts.

Developer and the Village covenant that no officer, member, manager, stockholder,
employee or agent of either Party, or any other Person connected with Developer or the Village,
has knowingly made, offered or given, either directly or indirectly, to any member of the
Corporate Authorities or the to the principals of the Developer, as the case may be, or any
officer, employee or agent of the Village, or any other Person connected with the Village or the
Developer, any money or anything of value as a gift or bribe or other means of influencing his or
her action in his or her capacity with the Developer or the Village, to the extent prohibited under
applicable law.

Sectcn 9.5  Disclosure.

Concuireatly with execution of this Agreement, Developer shall disclose to the Village
the names, busiziess addresses and ownership interests of all Persons with a controlling interest in
the Developer, togethzr wvith such reasonably requested supporting documentation. Developer
further agrees to notify the Village throughout the term of this Agreement of the hames, business
addresses and ownership intiests of any changes to such Persons. These materials shall be
marked confidential and shajl‘to the maximum extent permitted under applicable law, not be
subject to public disclosure. The Village shall notify the Developer as soon as the Village

receives a request for this informatior. and agrees to consult with the Developer with regard to
any possible disclosure.

ARTICLE 10
COVENANTS AND REFPLSENTATIONS
Section 10.1 Village Benefits.

The Village is desirous of having the Property improved inJorder to service the needs of
the Village and its residents, and the Project will increase empioyment opportunities in the
Village, arrest decline in economic conditions existing in the Village, sinulate residential and
commercial growth and stabilize the tax base of the Village, and, in turflierance thereof, the
Village contemplates certain incentives and continuing economic incentives wuider the terms and
conditions hereinafter set forth to assist in such.

Section 10.2 Need for Economic Assistance.
The parties hereto acknowledge, and the Developer represents and warrants, that it
requires economic assistance from the Village as provided in this Agreement in order to

commence and complete the Project, and that, but for said economic assistance, the Project as

contemplated would not be economically viable nor would the funds necessary for its
commencement and completion be available.
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Section 10.3 Reserved.

Section 10.4 Conditions Precedent to the Undertakings on the Part of the Village.

All undertakings on the part of the Village pursuant to this Agreement are subject to
satisfaction of the following conditions by the Developer on or before the date of the Initial
Payment provided for in Section 10.5 below, or as otherwise specifically hereinafter stated:

(@)  The Developer shall have obtained final approvals relating to the Project, it being
understood and agreed that the Village has the discretion established by law to approve all such
work and the Village shall not be deemed to have caused a default hereunder or have any
liability fei.its failure to approve such work.

(b} The Developer shall have obtained any other final approvals necessary from any
other governm=atz] unit or agency which has jurisdiction or authority over any portion of the
Project.

(¢©)  The Developer shall have certified to the Village that there exists no material
default under this Agreenseit; beyond any applicable cure period set forth herein, or any
agreement, guaranty, mortgage Or any other document which the Developer has executed in
connection with the Project, beyoud eny applicable cure period set forth therein, that affects or
that may affect the Developer’s ability to complete the Project on the Property, and that the
Developer has not received any notice ot any violation of any Village ordinances, rules and
regulations, or of any applicable laws of tte Siate of Illinois or the United States of America,
and/or any agency or subdivision thereof, as_ vell as any ordinances and resolutions of the
Village pertaining to the Project which by their réspective terms are to have been complied with
prior to the completion of the Project.

(d)  The Developer agrees that in the event there i an assignment that does not
comply with the provisions of Section 19.20 of this Agreemett;the Village shall have the right
to declare an Event of Default under Article 17 of this Agreement.

(¢)  Ifaland trust or limited partnership shall become the owner-of the Property, the
sole beneficiaries of the Trust or the partners in the limited partnership shal! hzvs delivered to the
land trustee or general partners as the case may be an irrevocable letter of dirertion indicating
that any notice received by the land trustee or limjted partnership which adversely impacts the
Developer’s title to or interest in the Property, including but not limited to any notice-of failure to
pay real estate taxes, notice of foreclosure or notice of mechanic’s lien(s) on the Property, will be
sent to the Village within three (3) business days following receipt thereof. Such letter of
direction shall be irrevocable for so long as the Village is required to make payments under this
Agreement. The Developer also agrees to send to the Village any such notice received by either

of them within three (3) days of receipt.
Section 10.5 Payment Undertaking on the Part of the Village.

Upon satisfaction by the Developer of all the terms and conditions set forth in this
Agreement, the Village hereby undertakes to make the payments set forth herein:

30




UNOFFICIAL COPY

(a)  Subject to the conditions set forth in Sections 7.10 and 10.4 above, the Developer
shall notify the Village of a request for funds constituting the Payment Incentive.

(b)  That the Developer shall have delivered to the Village no less than thirty (30)
days prior to the initial payment in accordance herein, and no less than thirty (30) days prior to
each subsequent payment, a certificate dated within fifteen (15) days of receipt by the Village
that all representations and warranties contained in Section 10.7 herein are true and correct,
Provided, however, that once the Project has been completed and any aspects of the Project
requiring Village approval have received such approval from the Village as finally completed,
the certificate required hereunder need not contain a Tepresentation and warranty regarding
matters covered in subparagraphs (g) and (h) of said Section 10.7.

(¢) _~That the Village has received no notice from the Developer or from any other
source that thére exists any material default beyond the applicable cure period under any of the
terms, conditionc 4r-nrovisions under any of the loan documents under which the Developer’s
financing, if any, for 4 Project was obtained, that affects or that may affect the Developer’s
ability to complete the Proisct on the Property. The Developer shall provide the Village with any
notices received throughout ttie term of this Agreement relating to the Property which may have
an adverse impact on this Project. specifically including any notices regarding any tax or loan
delinquencies. Provided, howevei. that if the Village receives evidence satisfactory to it that any
such default has been cured, except as.otherwise provided herein, the payments to the Developer
required hereunder shall resume if all other requirements have been met.

In the event that the Developer fails 17 deliver to the Village any or all of the foregoing
certifications within the time periods set forth hersin, or otherwise violates any term or provision
of this Agreement, then in such event, the Village shizli have no obligation to make any payment
to the Developer until such time as any such failure o violation is corrected to the reasonable
satisfaction of the Village (except where this Agreement provides for forfeiture of any such
payments), and all rights of the Developer to demand any current or future payment from the
Village shall be deemed waived until such failure or violatior. is-so corrected, and all other
obligations on the part of the Village arising pursuant to this Agicement shall be deemed
suspended and without any further force and effect unless and until such failure or violation is so
corrected within the applicable cure period. Where this Agreement provides for forfeiture of any

such payments, the Village may in that event cancel this Agreement inwediately and
permanently,

Notwithstanding any of the foregoing, or any other provision contained herein, if the
Developer and/or Qwner of the Property, if different than the Developer, fails in any year to
timely pay any or all of the real estate taxes on the Property within 30 days of when they become
due, the Village may, at is sole discretion, declare and Event of Default under Article 17 of this
Agreement. The Developer and/or Owmer, if different than the Developer, shall provide
evidence to the Village that such taxes were paid when due within sixty (60) days after the date
when due. Notwithstanding the foregoing, the Developer shall have the right to contest in good

faith the assessed valuation of the Property and the improvements thereon from time to time
without affecting this Agreement.
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Section 10.6 Undertakings on the Part of the Developer.

(a)  The Developer shall commence construction of the Project in accordance with the
Project Schedule, subject to Section 10.13, and shall not cause or permit the existence of any
violation of Village ordinances, including but not limited to the Village’s Building Code, Zoning
Ordinance and Variation Ordinance, Fire Code, Sign Ordinance, Landscaping Ordinance, and
any and all rules and regulations thereunder. The Developer shall have substantially completed
the entire Project in accordance with the Project Schedule, subject to Section 10,13 of this
Agreement, or by such later time as may be agreed by and between the Village and the
Developer, with such substantial completion to be evidenced by 1) copies of all paid invoices for
the portions of the Project to be financed by the Village, 2) a certificate of substantial completion
signed bv-die Developer’s architect or project manager, and 3) all such inspections and approvals
as may be required by the Village. If requested by the Developer, the Village shall provide to
Developer a written statement confirming such substantial completion for the purposes of this
Agreement.

(b)  Prior t¢ eny Real Estate Closing, the Village shall disclose to the Developer any
and all existing conditions 22 the Property that are not in compliance with applicable provisions
of the Village’s Building Code, Zoning Ordinance, Fire Code, Sign Ordinance, Landscaping
Ordinance, or any and all othes rules and regulations thereunder (“Existing Violations™). The
Village agrees that the Developet shall in no way be responsible for any of the Existing
Violations, even after the Property is oz eyed to the Developer under this Agreement, provided
that the Developer will be responsible for eliminating the Existing Violations at the various
structures only at the time of the issuance ty the Village of respective certificates of occupancy
for those various pottions of the Project or any particular building within the Property.

(¢)  The Developer shall comply with all of 02 requirements set forth in Sections 10.4
and 10.6 of this Agreement.

(d)  The Developer shall require the title holder of rércaid (if at any time different from
the Developer) of the Property to give the Village notice regarding any forfeiture on the
financing documents by the Developer for the financing of the Project i its subsequent purchase

if an assignment is approved hereunder, and any tax and/or “scavenger” sales of the Property, or
any portion thereof.

(¢)  The Developer covenants that it shall furnish or cause the tenarts of any retail
business to submit to the Village copies of the tenants’ monthly and annual sales tax reports as
filed with the Illinois Department of Revenue. The terms of this Section shall be incorporated in
the leases for such retail business and shall survive the issuance of the Certificate of Completion,
To the extent the documents submitted to the Village pursuant to this paragraph are not
considered public documents pursuant to Iilinois Freedom of Information Act or other laws, they

shall be deemed confidential and proprietary. This covenant shall survive the issuance of the
Certificate of Completion.

(f)  The Developer hereby covenants and agrees to promptly pay or cause to be paid
as the same become due, any and all taxes and governmental charges of any kind that may at any
time be lawfully finally assessed with respect to the Project and/or the Property.
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(8)  The Developer and the Village each represent to the other that it has not engaged
the services of any finder or broker with respect to the purchase of any land related to the Project
and that it is not liable for any real estate commissions, broker’s fees, or finder’s fees which may
accrue by means of the acquisitions of any portion of the Property, and each agrees to hold the
other harmless from such commissions or fees as are found to be due from the party making such
representations. '

(h)  Following final approval of the Planned Development and the Final Plans by the
Village, if the Developer elects not to proceed with the Project, then the Developer shall
reimburse the Village for all reasonable staff costs incurred by the Village staff with respect to
such review process, upon presentment of reasonably detailed statement of costs.

Section 10,7 Representations and Warranties of the Developer.

(@)  TheDzveloper hereby represents and warrants that the Project requires economic
assistance from the Vjliage in order to commence and complete the Project and, but for the
economic assistance to k¢ given by the Village as heretofore stated, the Project as contemplated
would not be economically viable nor would the funds necessary for its completion be made
available.

(b)  The Developer hereby wepresents and warrants that at all times it shall comply
with all applicable local zoning ordinatices and regulations, all building and fire code regulations
and all other applicable Village ordinances, resoiutions and/or regulations.

(¢)  The Developer hereby represenis and warrants that it shall comply with all
applicable laws, rules and regulations of the State of 4liaeis, The County of Cook and the United
States of America, and any and all agencies or subdivisions thereof.

(d)  The Developer represents and warrants that it shall comply in all material respects
with all terms, provisions and conditions, and that it shall not defavlt or permit a continuing
default under any document or agreement relating to the Prejucior the financing and
development of the Project, including but not limited to this Agreement, and all agreements and
documentation executed and delivered in connection with any financing or {oass for the Project,
a default under which would have a material adverse effect on the sales tax révénue generated
thereby to the Village.

(¢)  The Developer hereby represents and warrants that it shall comply with all

applicable Village ordinances concerning unlawful employment practices and consumer
protection.

() The Developer hereby represents and warrants that it is an lllinois limited liability
company in good standing under the laws of the State of Hlinois.

(8)  The Developer hereby represents and warrants that, as of the date of this
Agreement, the cost of Project is anticipated to be at least $73,525,000.
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Section 10.8 Reserved.
Section 16.9 Reserved.
Seetion 10.10 Reserved.
Section 10.11 Limitation of Liability.

No recourse under or upon any obligation, covenant or condition of Article Ten of this
Agreement, or for any claim based thereon or otherwise related thereto, shall be had against the
Village, or its officers, officials, agents and/or employees, in any amount in excess of any
specific sum agreed by the Village to be paid to the Developer hereunder, subject to the terms
and conditicis set forth herein, and no liability, right or claim at law or in equity shall attach to,
or shall be inenered by, the Village, or its officers, officials, agents and/or employees, in excess
of such amouriis-and any and all such rights or claims of the Developer against the Village, or its
officers, officials, agers and/or employees are hereby expressly waived and released as a
condition of and as cousideration for the execution of this Agreement by the Village.

Section 10.12 Curing Default.

In the event of any default ander or violation of this Agreement, the party not in default
or violation shall serve written notice uron the party or parties in default or violation, which
notice shall be in writing and shall specify the particular violation or default. Except as otherwise
provided herein with respect to forfeiture by the Developer of payments due hereunder, as set
forth in Sections 10.5 and 10.8 hereof, the pariios reserve the right to cure any violation of this
Agreement or default hereunder within thirty (30) Jays following written notice of such default.
Except as otherwise provided herein with respect to forreiture by the Developer of payments due
hereunder, if such default is so cured within said thirty 30). day period, all terms and conditions
of this Agreement shall remain in full force and effect. If the parties cannot cure a default or
violation hereof within said thirty (30) day period, then the other rarty shall grant a reasonable
extension of the cure period, said extension not to exceed ninety 450} days, provided that the
party in default or violation is diligently pursuing completion and/or caie and tenders proof of
such diligence to the non-defaulting party upon request. The non-defaulting paity may, at its sole
discretion, grant such additional extensions beyond the aforementioned ninety /90y day extension
period as may, in the sole discretion of the non-defaulting party, be reasonably Lecessary to cure
said default. Notwithstanding anything herein to the contrary, the aforesaid time petiedds shall be
extended pursuant to Section 10.13, if applicable.

Section 10.13 Uncontrollable Circumstance.

In the event that either party hereto is delayed, hindered or prevented in performing any
act required hereunder by reason of an Uncontrollable Circumstance, the party so delayed,
hindered or prevented shall, if reasonably practicable hereunder, be excused from performance
only for the period of such delay, hindrance and/or prevention and shall immediately tender said
performance upon the removal and/or reconciliation of said interference.
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ARTICLE 11

RESERVED

ARTICLE 12

ADHERENCE TO VILLAGE CODES AND ORDINANCES

Except as to Code provisions that the Village has granted variations from, all
developmeni and construction of the Project shall comply in all respects with the provisions in
the Building Code of the Village and all other germane codes and ordinances of the Village in
effect from tims(te time at the time of issuance of each building permit during the course of
construction of the Pinject. Furthermore, Developer agrees that the ongoing maintenance and
operation of the Projec shall comply with all codes and ordinances of the Village, specifically
including but not limited to the Village’s business license procedures. Developer has examined
and is familiar with all the-covenants, conditions, restrictions, building regulations, zoning
ordinances, property maintenance regulations, environmental laws (including any law relating to
public health, safety and the environraent and the amendments, regulations, orders, decrees,
permits, licenses or deed restrictions mov: or hereafter promulgated thereafter) and land use

regulations, codes, ordinances, federal, state_and local ordinances, and the like, currently in
effect.

ARTICLZ 43

REPRESENTATIONS AND WARRANZ1ES. OF DEVELOPER

Developer represents, warrants and agrees as the basis for the undertakings on its part
herein contained that as of the date hereof and unti] completion of the Froject;

Section 13.1 Organization and Authorization,

Developer is an Illinois limited liability company duly organized and exisving under the
laws of the State of Illinois, and is authorized to and has the power to enter into, {nd hy proper
action has been duly authorized to execute, deliver and perform, this Agreement. Developer is
solvent, able to pay its debts as they mature and financially able to perform all the terms of this
Agreement. To Developer’s knowledge, there are no actions at law or similar proceedings which
are pending or threatened against Developer which would result in any material and adverse
change to Developer’s financial condition, or which would materially and adversely affect the
level of Developer’s assets as of the date of this Agreement or that would materially and

adversely affect the ability of Developer to proceed with the construction and development of the
Project.

Section 13.2 Non-Conflict or Breach.

Neither the execution and delivery of this Agreement by Developer, the consummation of
the transactions contemplated hereby by Developer, nor the fulfillment of or compliance with the
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terms and conditions of this Agreement by Developer conflicts with or will result in a breach of
any of the terms, conditions or provisions of any offerings or disclosure statement made or to be
made on behalf of Developer (with Developer’s prior written approval), any organizational
documents, any restriction, agreement or instrument to which Developer or any of its partners or
venturers is now a party or by which Developer or any of its partners or its venturers is bound, or
constitutes a default under any of the foregoing, or results in the creation or imposition of any
prohibited lien, charge or encumbrance whatsoever upon any of the assets or rights of Developer,
any related party or any of its venturers under the terms of any instrument or agreement to which
Developer, any related party or any of its partners or venturers is now a party or by which
Developer, any related party or any of its venturers is bound.

Seciien 13.3  Financial Resources,

Develor:r has sufficient financial and economic resources to implement and complete
Developer’s obligations contained in this Agreement. Developer has or will obtain a firm
commitment from a dinancial institution providing all monies needed through third party
financing or alternatively will provide proof of access to sufficient funds pursuant to the terms of
Section 8.4 hereof.

Section 13.4 Reserved.

ARTICLE 14

REPRESENTATIONS AND WAKRANTIES OF THE VILLAGE

The Village represents, warrants and agrees as'the basis for the undertakings on its part
herein contained that:

Section 14.1 Organization and Authority.

The Village is a municipal corporation duly organized and velidiy existing under the law
of the State of Illinois, is a home rule unit of government, and has all'tequisite corporate power
and authority to enter into this Agreement.

Section 14.2 Authorization.

The execution, delivery and the performance of this Agreement and the consummation by
the Village of the transactions provided for herein and the compliance with the provisions of this
Agreement (i) have been duly authorized by all necessary corporate action on the part of the
Village, (ii) require no other consents, approvals or authorizations on the part of the Village in
connection with the Village’s execution and delivery of this Agreement, and (iii) shall not, by
lapse of time, giving of notice or otherwise result in any breach of any term, condition or
provision of any indenture, agreement or other instrument to which the Village is subject.

Section 14.3 Litigation.

To the best of the Village’s knowledge, there are no proceedings pending or threatened
against or affecting the Village or the TIF District in any court or before any governmental
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authority which involves the possibility of materially or adversely affecting the ability of the
Village to perform its obligations under this Agreement.

Section 14.4 Environmental.

To the actual knowledge of the Village, the Village represents and warrants that it has
delivered to Developer copies of all environmental reports relating to the Property that the
Village has in its files or the files of any Village consultants (the “Reports”). The Village makes
no warranties or representations regarding the contents of such Reports, except to the extent that
the Village has actual knowledge that the Reports contain material, substantive factual errors.
The Village also covenants and represents that it has provided to the Developer any and all
notices oz vther communications from any governmental agencies with jurisdiction with regard
to the environrniental conditions of the Property. Developer acknowledges that it shall not rely
on the Reports ovthz information contained, except as provided herein, and shall conduct its own
due diligence with fezpact to the Reports and with respect to all matters and information referred
to in the Reports or othérwise relating to the Property and the environmental condition thereof.
Developer hereby waives and releases the Village from and against any liability or claim related
to the Reports and the accurasy or completeness of the information contained therein, except as
specifically provided herein, The Village makes no warranties or representations regarding, nor
does it indemnify the Developer ‘wiiti respect to, the existence or nonexistence on or in the
vicinity of the Property or anywhere wichia the TIF District of any toxic or hazardous substances
of wastes, pollutants or contaminari:, (including, without limitation, asbestos, urea
formaldehyde, the group of organic compourds known as polychlorinated biphenyls, petroleum
products including gasoline, fuel oil, crude oil a1d various constituents of such products, or any
hazardous substance as defined in the Comprehencive Environmental Response, Compensation
and Liability Act of 1980 (“CERCLA”), 2 US.C. §§ 901-9657, as amended) (collectively, the
“Hazardous Substances”). The foregoing disclaimer ‘iélates to any Hazardous Substance
allegedly generated, treated, stored, released or disposed of, r otherwise placed, deposited in or
located on or in the vicinity of the Property or within the TIF District, as well as any activity
claimed to have been undertaken on or in the vicinity of the Piorerty that would cause or
contribute 1o causing (1) the Property to become a treatment, storage ‘or disposal facility within
the meaning of, or otherwise bring the Redevelopment Agreement within ihe ambit of, the
Resource Conservation and Recovery Act of 1976 (“RCRA™), 42 U.S.C. §801 st seq., Or any
similar state law or local ordinance, (2) a release or threatened release of toxic or hazardous
wastes or substances, pollutants or contaminants, from the Property within the meauing of, or
otherwise bring any Property within the ambit of, CERCLA, or any similar state law or local
ordinance, or (3) the discharge of pollutants or effluents into any water source or system, the
dredging or filling of any waters or the discharge into the air of any emissions, that would require
a permit under the Federal Water Pollution Control Act, 33 U.S.C. §1251 et seq. or any similar
state law or local ordinance. Further, the Village makes no warranties or representations
regarding, nor does the Village indemnify the Developer with respect to, the existence or
nonexistence on or in the vicinity of the Project or anywhere within the TIF District of any
substances or conditions in or on the Property that may support a claim or cause of action under
RCRA, CERCLA, or any other federal, state or local environmental statutes, regulations,
ordinances or other environmental regulatory requirements. The Village makes no
representations or warranties regarding the existence of any above ground or underground tanks
in or about the Property, or whether any above or underground tanks have been located under, in
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or about the Property and have subsequently been removed or filled. As far as any properties to
be conveyed by the Village to the Developer, the Developer agrees to accept any such
conveyance on an “as-is” basis and waives and releases any or all claims Developer may have
against the Village for any violation of any federal, state or local environmental law or
regulation, except only as the Parties may otherwise agree.

Section 14.5 Waiver of Certain Claims.

The Developer waives any claims against the Village, and its members and boards, for
indemnification, contribution, reimbursement or other payments arising under federal, state and
common law or relating to the environmental condition of the land comprising the Property.

ARTICLE 15

INSURANCE
Section 15.1 Prsject Insurance.

The Developer, and any srecessor in interest to the Developer, shall, after conveyance of
the portions of the Property to_be conveyed to the Developer under this Agreement, until
construction of the Project is complet, obtain or cause to be obtained and continuously maintain
insurance on the Project and, from time t4 time at the request of the Village, furnish proof to the
Village that the premiums for such insurancz Lave been paid and the insurance is in effect. The
insurance coverage described below is the minimum insurance coverage that the Developer must
obtain and continuously maintain, provided that the Developer shall obtain the insurance
described in clause (i) below prior to the comiiencement of construction of the Project
(excluding excavation and footings):

(a)  Builder’s risk insurance, written on the so-callzd “Builder’s Risk - Completed
Value Basis,” in an amount equal to one hundred percent (100%).of the insurable value of the
Project at the date of completion, and with coverage available in rou-zeporting form on the so-
called “all risk” form of policy.

(b))  As to all work other than the construction of the Pullic Improvemenits,
comprehensive general liability insurance (including operations, contingent liakility, operations
of subcontractors, completed operations and contractual liability insurance) togrher with an
Owner’s/Contractor’s Policy naming the Village, its officers, employees, agents and volunteers
as additional insureds, with limits against bodily injury and property damage of not less than
$1,000,000 for each occurrence (to accomplish the above-required limits, an umbrella excess
liability policy may be used), written on an occurrence basis, and not less than $2,000,000

aggregate. As to the construction and installation of Village Improvements, the per occurrence
limit shall be $1,000,000.

()  Workers compensation insurance, with statutory coverage, only to the extent
applicable.
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Section 15.2 Insurer Ratings.

All insurance required in this Article shall be obtained and continuously maintained in
responsible insurance companies selected by the Developer or its successors and approved by the
Village having at a minimum of a Best rating of “A” and a financial size category of Class m or
better in Bests Insurance Guide that are authorized under the laws of the State to assume the risks
covered by such policies. Unless otherwise provided in this Article, each policy must contain a
provision that the insurer will not cancel nor materially modify the policy without giving written
notice to the insured and the Village at least thirty (30) days before the cancellation or
modification becomes effective. Not less than fifteen (15) days prior to the expiration of any
policy, the/Developer, or its successor or assign, must renew the existing policy or replace the
policy with asother policy conforming to the provisions of this Article. In lieu of separate
policies, the Developer or its successor or assign, may maintain a single policy, blanket or
umbrella policies, 5r-a combination thereof, having the coverage required herein.

ARTICLE 16

INDEMNIFICATION

The Developer releases from and covenants and agrees that the Village, its governing
body members, officers, agents, inc wing independent contractors, consultants and legal
counsel, servants and employees thereof (hareinafter, for purposes of this Article, collectively the
“Indemnified Parties”) shall not be liable for and agrees to indemnify and hold harmless the
Indemnified Parties against any loss, damage, clains, demands, suits, costs, expenses (including
reasonable attorney’s fees), actions or other procezdings whatsoever by any person or entity
whatsoever arising or purportedly arising from the actioqs or inactions of the Developer and its
officers, employees, agents and/or contractors (or if other persens acting on its behalf or under its
direction or control) under this Agreement, or the transactions contemplated hereby or the
acquisition, construction, installation, ownership, and operatior of the Project (“Indemnified
Claims™); provided, however, that Developer’s indemnity under this Article shall be reduced to
the extent the Indemnified Claims are caused, if at all, by the willfti misconduct or gross
negligence on the part of the Indemnified Parties or to the extent the Indemuified Claims are
caused, if at all, by the Village’s failure to comply with any material vequizement of this
Agreement or other applicable law.

ARTICLE 17
EVENTS OF DEFAULT AND REMEDIES
Section 17.1 Developer Events of Default.
The following shall be Events of Default with respect to this Agreement:
(@)  If any material representation made by Developer in this Agreement, or in any
certificate, notice, demand or request made by a party hereto, in writing and delivered to the

Village pursuant to or in connection with any of said documents, shall prove to be untrue or
Incorrect in any material respect as of the date made,
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(b)  Failure of the Developer to comply with any material covenant or obligation
contained in this Agreement, or any other agreement, financing or otherwise, concerning the
Project, the Property, or the existence, structure or financial condition of Developer.

(¢)  The entry of a decree or order for relief by a court having jurisdiction in the
premises in respect of Developer in an involuntary case under the federal bankruptey laws, as
now or hereafter constituted, or any other applicable federal or state bankruptcy, insolvency or
other similar law, or appointing a teceiver, liquidator, assignee, custodian, trustee, sequestrator
(or similar official) of Developer for any substantial part of its Property, or ordering the winding-
up or liquidation of its affairs and the continuance of any such decree or order unstayed and in
effect for 2 period of sixty (60) consecutive days.

(d)” / The Developer: (i) becomes insolvent; or (ii) is unable, or admits in writing its
inability to pav;, 1's debts as they mature; or (iii) makes a general assignment for the benefit of
creditors or to an agent authorized to liquidate any substantial amount of its or their property; or
(iv) is adjudicated a bankrupt; or (v) files a petition in bankruptey or to effect a plan or other
arrangement with crediors: or (vi) files an answer to a creditor’s petition (admitting the material
allegations thereof) for an adjudication of bankruptey or to effect a plan or other arrangement
with creditors; or (vii) applies t a vourt for the appointment of a receiver for any asset; or (viii)
has a receiver or similar officia appointed for any of its assets, or, if such receiver or similar
official is appointed without the corsent of the Developer and such appointment shall not be
discharged within sixty (60) days after i's appointment or the Developer has not bonded against
such receivership or appointment; or (ix} a petition described in (v) is filed against the Developer
and remains pending for a period of sixty (50} consecutive days, unless the same has been
bonded, and as a result thereof, the Developer ceeses to operate; or (x) files any lawsuit, claim
and/or legal, equitable or administrative action affecting the Village’s ability to collect any such
sales tax revenue hereunder.

(¢)  Failure to have funds to meet Developer’s obligatians,

(f)  Developer abandons the Project on the Property. Abandenment shall be deemed
to have occurred when work stops on the Property for more than sixty {60} consecutive days for
any reason other than: (i) Uncontrollable Circumstances, (i) if Developer is 2liead of its planned
construction schedule on the Project Schedule, or (iii) work stoppage caused v an action or
inaction of the Village that is not in compliance with the terms of this Agreement!

(g)  Developer materially fails to comply with applicable governmental codes and
regulations in relation to the construction and maintenance of the buildings contemplated by this
Agreement.

(h)  Subject to the cure provisions of Section 10.12 hereof, failure to timely pay when
due all real estate property taxes on the Property.

(1) The filing and unfavorable judicial decision after all available appeals have been
exhausted of any lawsuit by a third party pursuant to the provisions of 65 ILCS 5/8-1 1-21 that
would affect the generation of sales taxes anticipated by the Village hereunder (both on an
annual basis and also over the expected life of the Project).

40




1420516063 Page: 47 of 121

UNOFFICIAL COPY

Section 17.2  Village Events of Default,
The following shall be Events of Default with respect to this Agreement:

(a)  Ifany representation made by the Village in this Agreement, or in any certificate,
notice, demand or request made by a Party hereto, in writing and delivered to Developer
pursuant to or in connection with any of said documents, shall prove to be untrue or incorrect in
any material respect as of the date made; provided, however, that such default shall constitute an
Event of Default only if the Village does not remedy the default within sixty (60) days after
written notice from Developer, -

(b)" Default by the Village in the performance or breach of any material covenant
contained in‘this Agreement concerning the existence, structure or financial condition of the
Village; provided; however, that such default or breach shall constitute an Event of Default only
if the Village does nct. within sixty (60) days after written notice from Developer, initiate and
diligently pursue approrisate measures to remedy the default, or if the Village fails to cure such
default within ninety (90) aays of written notice of such default.

{¢)  Failure of the Village to comply with any of its obligations under this Agreement,
including without limitation its chligations to make any payment to the Developer, including
without limitation, the Village Inceniive;as and when due, under this Agreement.

Section 17.3 Remedies for Default,

In the case of an Event of Default hereunder:

(@)  The defaulting party shall, upon written rio'ice (in accordance with the provisions
of Section 19.3 of this Agreement) from the non-defauliing paity, take immediate action o cure
or remedy such Event of Default. If, in such case, any monetary Event of Default is not cured
within thirty (30) days, or if in the case of 2 non-monetary Event ¢f Default, action is not taken
or not diligently pursued, or if action is taken and diligently pursued biitsach Event of Default or
breach shall not be cured or remedied within a reasonable time, but in no svent more than ninety
(90) additional days after receipt of such notice, unless extended by mutual agrzement, the non-
defaulting party may institute such proceedings as may be necessary or desirable 17 its opinion to
cure or remedy such default or breach, including, but not limited to, proceedings) to compel
specific performance of the defaulting party’s obligations under this Agreement.

(b) In case the Village shall have proceeded to enforce its rights under this
Agreement and such proceedings shall have been discontinued or abandoned for any reason,
then, and in every such case, Developer and the Village shall be restored respectively to their
several positions and rights hereunder, and all rights, remedies and powers of Developer and the
Village shall continue as though no such proceedings had been taken.

(¢)  In the case of an Event of Default by Developer, and its failure to cure such
default after due notice and within the time frames provided for in this Agreement, in addition to
any other remedies at law or in equity, the Village may terminate this Agreement and upon such
termination shall be relieved of its obligations under this Agreement, including but not limited to
its obligations to accord Developer, “exclusive” developer status as set forth in Article Five, its
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obligation to pay any further incentive amounts to the Developer and its obligations to convey
any land to Developer.

(d)  In the case of an Event of Default by the Village and its failure to cure such
default after due notice and within the time period provided for in this Agreement, in addition to
any other remedies at law or in equity, the Developer may terminate this Agreement and upon
such termination shall be relieved of its obligations under this Agreement.

(¢)  In the case of an Event of Default by the Developer occurring prior to the
commencement of construction, the Village agrees that it shall have no remedy of specific
performance to force the Developer to commence construction.

Seedien 17.4  Third-Party Litigation; Reimbursement of Village for Legal and
Other Fees s Txpenses

Subject to ihe” limitations on the Developer’s hold harmless and indemnification
obligations set forth 1n/Atticle 16 of this Agreement, in the event that any third party or parties
institutes any legal proceedirgs against the Village, and related to the terms of this Agreement,
then, in that event, the Developer-shall indemnify and hold harmless the Village from any and all
such proceedings. Further, the veveloper, upon receiving notice from the Village of such legal
proceedings, shall assume, fully-and vigorously, the entire defense of such lawsuit or
proceedings and any and all costs and <xpenses of whatever nature relating thereto; provided,
however, that the Developer may not at any ume settle or compromise such proceedings without
advance written notice to the Village. If sucii seitlement or compromise involves any admission
of wrongdoing on the part of the Village, or any’ liability imposed on the Village, monetary or
otherwise, then the Developer shall be required to cotuiz the Village’s consent to such settlement
Or compromise in advance.

In any such litigation, if Illinois Rules of Professiotial Zonduct prohibit the Village and
the Developer from being represented by the same counsel or 1£ ke positions of the Village and
the Developer in such litigation will necessarily be in conflict, then the Village shall have the
option of being represented by its own legal counsel. In the event that the Village exercises such
option, then the Developer shall reimburse the Village from time to time 01 witten demand from
the Village President and notice of the amount due for any and all reasonable 0u-of-pocket costs
and expenses, including but not limited to court costs, reasonable attorneys’ fees/ witnesses’ fees
and/or other litigation expenses incurred by the Village in connection therewith,

Section 17.5 No Waiver by Delay or Otherwise.

Any delay by either Party in instituting or prosecuting any actions or proceedings or
otherwise asserting its rights under this Agreement shall not operate to act as a waiver of such
rights or to deprive it of or limit such rights in any way (it being the intent of this provision that
neither Party should be deprived of or limited in the exercise of the remedies provided in this
Agreement because of concepts of waiver, laches or otherwise); nor shall any waiver in fact
made with respect to any specific Event of Default be considered or treated as a wajver of the
tights by the waiving Party of any future Event of Default hereunder, except to the extent
specifically waived in writing. No waiver made with respect to the performance, nor the manner

42




ey St S S v - e [

1420516063 Page: 49 of 121

UNOFFICIAL COPY

or time thereof, of any obligation or any condition under the Agreement shall be considered a
waiver of any rights except if expressly waived in writing.

Section 17.6 Rights and Remedies Cumulative,

The rights and remedies of the Parties to this Agreement, whether provided by law or by
this Agreement, shall be cumulative, and the exercise of any one or more of such remedies shail
not preclude the exercise by such Party, at that time or different times, of any other such
remedies for the same Event of Defaulit,

ARTICLE 18

RESERVED

ARTICLE 19

MISCELLANEOUS PROVISIONS
Section 19.1 TIF Provisions,

A delineation of the TIF qualified cos’s for the Project are set forth on Exhibit § attached
hereto and hereby made a part hereof. Attached liereto and hereby made a part hereof as Exhibit
10 is the analysis of the Project and projected T1F 2ud sales tax revenue. Attached hereto and
hereby made a part hereof as Exhibit 11 is the Devclaper’s Pro Forma estimate of costs to
acquire and construct the Project.

Section 19.2 Cancellation.

In the event Developer or the Village shall be prohibited, i any material respect, from
performing covenants and agreements or enjoying the rights and privileges herein contained, or
contained in the Redevelopment Plan, including Developer’s duty to buil{ the Project, by the
order of any court of competent jurisdiction, or in the event that all or any part-of the Act or any
ordinance adopted by the Village in connection with the Project, shall be declared invalid or
unconstitutional, in whole or in part, by a final decision of a court of competent juriidiction and
such declaration shall materially affect the Redevelopment Plan or the covenants and agreements
or rights and privileges of Developer or the Village, then and in any such event, the Party so
materially affected may, at its election, cancel or terminate this Agreement in whole (or in part
with respect to that portion of the Project materially affected) by giving written notice thereof to
the other within sixty (60) days after such final decision or amendment. If the Village terminates
this Agreement pursuant to this Section 19.2, to the extent it is then appropriate, the Village, at
its option, may also terminate its duties, obligation and liability under all or any related
documents and agreements provided. Further, the cancellation or termination of this Agreement
shall have no effect on the authorizations granted to Developer for buildings permitted and under
construction to the extent permitted by said Court order; and the cancellation or termination of

this Agreement shall have no effect on perpetual easements contained in any recorded, properly
executed document.
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Section 19.3 Notices.

Except for notices required under Section 8.10, all notices, certificates, approvals,
consents or other communications desired or required to be given hereunder shall be given in
writing at the addresses set forth below, by any of the following means: (a) personal service, (b)
electronic communications, whether by telex, telegram or telecopy, (c) overnight courier, (d)

registered or certified first class mail, postage prepaid, return receipt requested, or (e) priority
mail with delivery confirmation.

If to Village: Village President
Village of Oak Park
123 Madison Street
Oak Park, IL 60302

Wik a copy to: Village Manager
Village of Qak Park
123 Madison Street
Oak Park, IL 60302

And: Village Attorney
Village of Oak Park
123 Madison Street
Oak Park, IL 60302

If to Developer: Claik Street Development LLC
980 Nerth Michigan Avenue
Suite 1280
Chicago, IT. 65611
Attn: Andy Siein

With a copy to: Peter M. Friedman, Eiq.
Holland & Knight LLP
131 South Dearborn Stresi
Chicago, IL 60603

The Parties, by notice hereunder, may designate any further or different addresses to
which subsequent notices, certificates, approvals, consents or other communications shall be
sent. Any notice, demand or request sent pursuant to either clause (a) or (b) hereof shall be
deemed received upon such personal service or upon dispatch by electronic means, Any notice,
demand or request sent pursuant to clause (c) shall be deemed received on the day immediately
following deposit with the overnight courier, and any notices, demands or requests sent pursuant
to clause (d) shall be deemed received forty-eight (48) hours following deposit in the mail.

Section 19.4 Time of the Essence,

Time is of the essence of this Agreement.
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Section 19.5 Integration.

Except as otherwise expressly provided herein, this Agreement supersedes all prior
agreements, negotiations and discussions relative to the subject matter hereof and is a full
integration of the agreement of the Parties.

Section 19.6 Counterparts.

This Agreement may be executed in several counterparts, each of which shall be an
original and all of which shall constitute but one and the same Agreement.

Secticn 19.7 Recordation of Agreement,

The Partiez agree to record this Agreement, executed by the then current owners of the

Property in the appropriate land or governmental records. Developer shall pay the recording
charges.

Section 19.8  Severatility.

If any provision of this A grecment, or any Section, sentence, clause, phrase or word, or
the application thereof, in any ci‘cumstance, is held to be mvalid, the remainder of this
Agreement shall be construed as if snck invalid part were never included herein, and this
Agreement shall be and remain valid and enforceable to the fullest extent permitted by law.

Section 19.9  Choice of Law, Venue and Waiver of Trial By Jury.

This Agreement shall be governed by and constived in accordance with the laws of the
State of Illinois. Venue for any legal proceeding of any Kind-arising from this Agreement shall
be in the Circuit Court of Cook County, Illinois. The Parties hereto waive trial by jury in any

action, proceeding or counterclaim brought by either of the Parties against the other on any

matters whatsoever arising out of or in any way connected with tais. Agreement, or for the
enforcement of any remedy.

Section 19.10 Entire Contract and Amendments,

This Agreement (together with the Exhibits attached hereto) is the enti-c contract
between the Village and Developer relating to the subject matter hereof, supersedes ajl prior and
contemporaneous negotiations, understandings and agreements, written or oral, between the
Village and Developer (specifically including but not limited to the Term Sheet approved by the
Village on July 22, 2013), and may not be modified or amended except by a written instrument
executed by the Parties hereto, unless otherwise provided in this Agreement,

Section 19.11 Third Parties,

Nothing in this Agreement, whether expressed or implied, is intended to confer any rights
or remedies under or by reason of this Agreement on any other person other than the Village and
Developer or permitted assign, nor is anything in this Agreement intended to relieve or discharge
the obligation or liability of any third persons to either the Village or Developer, nor shall any
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provision give any third parties any rights of subrogation or action over or against either the
Village or Developer. This Agreement is not intended to and does not create any third party
beneficiary rights whatsoever, except as specifically provided otherwise herein.

Section 19.12 Waiver.

Any Party to this Agreement may elect to waive any right or remedy it may enjoy
hereunder, provided that no such waiver shall be deemed to exist unless such waiver is in
writing. No such waiver shall obligate the waiver of any other right or remedy hereunder, or shall
be deemed to constitute a waiver of other rights and remedies provided pursuant to this
Agreement,

Sect102.19.13 Cooperation and Further Assurances.

The Villags)and Developer each covenant and agree that each will do, execute,
acknowledge and deliver or cause to be done, executed and delivered, such agreements,
instruments and documxis supplemental hereto and such further acts, instruments, pledges and
transfers as may be reasonably required for the better clarifying, assuring, mortgaging,
conveying, transferring, pledging;-assigning and confirming wunto the Village or Developer or
other appropriate persons all and singular the rights, property and revenues covenanted, agreed,
conveyed, assigned, transferred ana pisdged under or in respect of this Agreement.

Section 19.14 Successors in Interes?:

At any time, the Developer may assign it4 tights or obligations under this Agreement for
the purpose of obtaining financing for the Project-op any portion thereof, or to any entity in
which the Developer owns a controlling interest. Devaluper may not otherwise assign its rights
or obligations under this Agreement to any other person or exiity without prior written consent of
the Village pursuant to Section 19.20 of this Agreement,

Section 19.15 No Joint Venture, Agency or Partnership Created.

Nothing in this Agreement, or any actions of the Parties to this"Agreement, shall be
construed by the Parties or any third person to create the relationship of a paifricrship, agency or
joint venture between or among such Parties.

Section 19.16 No Personal Liability of Officials of Village or Developer.

No covenant or agreement contained in this Agreement shall be deemed to be the
covenant or agreement of the Corporate Authorities, Village Manager, any elected official,
officer, partner, member, director, agent, employee or attorney of the Village or Developer, in his
or her individual capacity, and no elected official, officer, partner, member, director, agent,
employee or attorney of the Village or Developer shall be liable personally under this Agreement
or be subject to any personal liability or accountability by reason of or in connection with or

arising out of the execution, delivery and performance of this Agreement, or any failure in that
connection.
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Section 19.17 Repealer.

To the extent that any ordinarce, resolution, rule, order or provision of the Village’s code
of ordinances, or any part thereof, is in conflict with the provisions of this Agreement, the
provisions of this Agreement shall be controlling, to the extent lawful.

Section 19.18 Term.

The provisions of this Agreement shall run with and bind the Property and shall inure to
the benefit of, be enforceable by, and obligate the Village, Developer, and any of their
respective, . grantees, successors, assigns, and transferees, including all successor legal or
beneficial aviners of all or any portion of the Property commencing with the Effective Date and
expiring upen the date on which the Garage and Public Improvements have been completed and
transferred to and accepted by the Village pursuant to the terms of this Agreement (“Term™).
The expiration of ‘e Term of this Agreement will not effect the Parties respective obligations
under the Final Plans, > Sales Tax Rebate Agreement, the Garage Cost Share Agreement, or
the Garage Operating Agicement.

Section 19,19 Estoppel Certificates.

Each of the Parties hereto agiecsto provide the other, upon not less than ten (10) business
days prior request, a certificate (“Estoppr: Certificate”) certifying that this Agreement is in full
force and effect (unless such is not the case, I Which such Parties shall specify the basis for such
claim), that the requesting Party is not in defauit of any term, provision or condition of this
Agreement beyond any applicable notice and cuite rrovision (or specifying each such claimed
default) and certifying such other matters reasonably Teauested by the requesting Party. If either
Party fails to comply with this provision within the tifn¢ Limit specified, it shall be deemed to
have appointed the other as its attorney-in-fact for execution of same on its behalf as to that
specific request only.

Section 19.20 Nature, Survival and Transfer of Obligatioxs.

A, Successors and Transferees, During the Term of ttis Agreement and to
assure that all grantees, successors, assigns, and transferees of Devzieper and all
successor owners of all or any portion of the Property (except for the conveyance by the

Developer to the Village of the Public Property) have notice of this Agreentent and the
obligations created by it, Developer shall:

(1) Deposit with the Village Clerk, concurrent with the Village’s
approval of this Agreement, any consents or other documents
hecessary to authorize the Village to record this Agreement in the
office of the Cook County Recorder of Deeds;

(i) Notify the Village in writing at least 30 days prior to any date on
which Developer transfers a legal or beneficial interest in any
portion of the Property to a third party {except for the conveyance
by the Developer to the Village of the Public Property); and
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(i)  Require, prior to the transfer of all or any portion of the Property
(except for the conveyance by the Developer to the Village of the
Public Property), or any legal or equitable interest therein, to any
third party, the transferee of said portion or interest in the Property
to execute an enforceable written agreement agreeing to be bound
by the provisions of this Agreement (“Transferee Assumption
Agreement”) and to provide the Village, upon request, with such
reasonable assurance of the financial ability of the transferee to
meet those obligations as the Village may require. The Village
agrees that upon a successor becoming bound to the obligation
created in the manner provided in this Agreement and providing
the financial assurances required pursuant to this Agreement, the
liability of Developer shall be released to the extent of the
transferee’s assumption of the liability. The failure of Developer to
provide the Village with a copy of a Transferee Assumption
Agreement fully executed by the transferee and, if requested by the
Village, with the transferee’s proposed assurances of financial
capability before completing any transfer, shall result in Developer
remaniing fully liable for all of its obligations under this
Agrezment but shall not relieve the transferee of its liability for all
such obligations as a successor to Developer.

B. Transfer Defined. For purposes of this Agreement, the term “transfer”
shall be deemed to include any assignineyt, sale, transfer to a recejver or to a trustee in
bankruptcy, transfer in trust, or other disposition of the Property (except for the
conveyance by the Developer to the Village ot the Public Property), or any beneficial
interest in the Property, in whole or in part, by voluntary or involuntary sale, foreclosure,
merger, sale and leaseback, consolidation, or utherwise; provided, however, that
notwithstanding anything to the contrary set forth in ths \greement, the term “transfer”
shall not be deemed to include any assignment, sale, transfe:, or any other disposition of
the Property or the rights and obligations under this Agreemeni as or by Developer to
(1) an entity owned or otherwise controlled by Clark Street Development LLC (“CSD™),
(ii) an entity owned or otherwise controlled by Jupiter Realty Ceinpany (“Jupiter™),
(iii) an entity jointly owned or otherwise controlled by CSD and jvpitar, or (iv) an
institutional investor or lending partner that is providing capital to the Proiéct for or on
behalf of any of the entities described in (i), (i), or (iii) of this Subsection.

C. Mortgagees of Property. This Agreement shall be binding on all
mortgagees of the Property or other secured parties automatically upon such mortgagee
assuming title to the Property, in whole or in part, by a foreclosure or a deed in lieu of
foreclosure without the necessity of entering into a Transferee Assumption Agreement.

Until such time, however, a mortgagee or other secured party shall have no personal
liability hereunder.

D. Term of this Agreement. Developer, its successors and assigns shall
have no obligation in accordance with this Section subsequent to the expiration of the
Term of this Agreement as set forth in Section 19.18 of this Agreement.
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Section 19.21 Collateral Assignment.

It is understood and acknowledged that Developer intends to obtain construction
financing (the “Construction Loan”) for the Project and that the construction lender (“Lender™)
typically requires a collateral assignment of any relevant development agreement. If such
financing is obtained and if the Lender requires such a collateral assignment, the Village hereby
consents to the assignment of this Agreement to the Lender as collatera] security for the
Construction Loan,

In the event that any Lender is to succeed to Developer’s interest in the Property, or any
portion thereof, pursuant to the collateral assignment and in conjunction with such succession
accepts an assignment of Developer’s interest in this Agreement, the Village shall recognize such
party as the successor in interest to Developer with respect to the Property or the portion
acquired by such Lender. However, notwithstanding any other provision of this Agreement to the
contrary, it is undéiziood and agreed that if the Lender accepts an assignment of Developer’s
interest under this Agreeraent, it automatically accepts not only the Developer’s rights hereunder
but also all of Develogir’s obligations hereunder. However, if such Lender does not expressly
accept an assignment of Develeper’s interest hereunder, such Lender shall be entitled to no rights
and benefits under this Agreemem, The foregoing (Lender’s lack of expressly accepting an
assignment) shall apply whether tiie succession is by foreclosure or deed in lieu of foreclosure or
any other remedy. Under all such cirsumstances, the Property may only be developed in
accordance with this Agreement.

With respect to a mortgage to which e Village has not consented in writing, if that
mortgagee or any other party shall succeed to Developer’s interest in the Property or any portion
of it and in conjunction with such succession accepts‘a assignment of Developer’s interest in
the Property, the Village shall not be obligated to recognize such party as the successor in
interest to Developer under this Agreement. Unless and until the V iliage accepts, in writing, such
Party as the successor in interest, such party shall be entitled oo rights or benefits under this
Agreement and the foregoing shall apply whether the succession is ov foreclosure or deed in lieu
of foreclosure or any other remedy. The exercise of any such remedy ard the transfer of title to
the Property or any portion of it to a mortgagee or any other party it cennection with such
exercise shall not be subject to the consent of the Village.

Neither Developer's making of a collateral assignment of its interest' nnder this
Agreement or the Sales Tax Rebate Sharing Agreement to a Lender, nor the exercise by a Lender
of any of its remedies, shall constitute an acceptance by such Lender or any other party of such
assignment. Such Lender or other party shall not be deemed to have accepted such assignment
unti} such time as such Lender or other party has executed and delivered to the Village a written

acceptance of such assignment, In the absence of such acceptance, such Lender or other party
shall have no rights or benefits under this Agreement,

For so long as the Property is the subject of a TIF District, neither the Property nor any

improvements on it may be collaterally assigned or otherwise encumbered for any purpose other
than to finance the ownership and development of the Project pursuant to this Agreement.
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If a default by Developer under this Agreement occurs and Developer does not cure it
within the cure period that applies to Developer under this Agreement, then the Village shall
promptly give the Lender, a notice of expiration of such cure period (the “Cure Period
Expiration Notice™). The Lender shall have the right, but not the duty, to perform any obligation
of Developer under this Agreement and to cure any default. Such Lender shall have thirty days
after receipt of the Cure Period Expiration Notice to cure such default. However, with respect to
any default by Developer, the cure of which requires the Lender to possess and control the
Property, if such Lender undertakes, by written notice to the Village within thirty days after
receipt of the Cure Period Expiration Notice, to exercise reasonable efforts to cure such default,
such Lender’s cure period shall continue for such additional time as may reasonably be required
to obtain possession and control of the Property and thereafter cure the defauit within one
hundred and twenty days. Such Lender may abandon exercise of its cure rights without liability
to the Village'or any other party provided it gives the Village express written notice that it is so
abandoning ex<rcise of its cure rights. The Village shall accept cure by such Lender in
fulfillment of Dev=iorer’s obligations, for the account of Developer and with the same force and
effect as if performed 4y Developer.

It is understood and ackiowledged that, irrespective of any Lender remedies, the Property
may not be developed, redevelnped, completed or maintained except in accordance with this
Agreement. This restriction shallattach to and run with the land whether or not a Lender or any
other entity holding an interest in ‘ne Property accepts the assignment of this Agreement.
Notwithstanding anything in this Agiezment or any other document to the contrary and
irrespective of the underlying zoning of the Froperty, it is the intent of the Parties that any
successor in interest to Developer shall have only the development rights accorded by this
Agreement and any approvals or permits issued pursiant to it. Further, each and every covenant,

dependent or independent, and each and every obligaticii of this Agreement shall encumber such
development,

Moreover, if any such Lender, mortgagee or other party thereafter seeks to sell, transfer,
assign, or otherwise dispose of the Property and/or the Project, any such sale, transfer,
assignment or disposition shall be governed by the provisions of Section-19.20 above.

ARTICLE 20
EFFECTIVENESS

The Effective Date for this Agreement shall be 1st day of June, 2014.
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
exccuted on or as of the day and year first above written.

Village of Oak Park,
Cook County, Illinois

an Illinois icipat-corporation
ATTEST: /Ifu;
y.

. ) Q/
By: klxua_z [{f}aﬂc B

Village Clerk /V | Village President

IVILLAGE SEA1L]

DEVELOPER:
ATTEST: \ Clark Street Development LLC, an Tllinois

7&2}_?___/;_ limited liability company
By: - .M‘»- T o
Its: Manager/Member _
By: duLwJ ,jﬁ?:

Its: Member
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ACKNOWLEDGMENTS
STATE OF ILLINOIS )
)
COUNTY OF COOK )

[, the undersigned, a Notary Public, in and for the County and State aforesaid, DO
HEREBY CERTIFY that Anan Abu-Taleb, personally known to me to be the Village President
of the Village of Oak Park, Cook County, Illinois, and Teresa Powell, personally known to me to
be the Village Clerk of said municipal corporation, and personally known to me to be the same
persons whese names are subscribed to the foregoing instrument, appeared before me this day in
person and severally acknowledged that as such Village President and Village Clerk, they signed
and delivered the said instrument and caused the corporate seal of said municipal corporation to
be affixed theretd_pursuant to authority given by the President and Board of Trustees of said
municipal corporation, «s their free and voluntary act, and as the free and voluntary act and deed
of said municipal corporation, for the uses and purposes therein set forth,

GIVEN under my hand aid official seal, thisﬁ day of June, 2014.
bl

IY/Jtary Public

? OFFICIAL SEAL ,
¢~  KARENDBLACKALLER 3%
AOTARY PUBLIC - STATE OF ILLINOIS
uy COMMISSION EXPRES 07817 &

AN WARAAAAANAAPAAAAP
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STATE OF ILLINOIS )
)
COUNTY OF COOK )

1, the undersigned, a Notary Public, in and for the County and State aforesaid, DO
HEREBY CERTIFY that Qi ee 5 Sleia , personally known to me to be
the Manager/Member of Clark Street Development LLC, and \
personally known to me to be a Member of said Hlinois limited liability company, and personally
known to me to be the same persons whose names are subscribed to the foregoing instrument,
appeared before me this day in person and severally acknowledged that as such
Manager/Member and Member, they signed and delivered the said instrument, pursuant to
authority ‘given by the Members of said Illinois limited liability company, as their free and
voluntary act,7and as the free and voluntary act and deed of said Illinois limited liability
company, for the/uszs and purposes therein set forth.

+
GIVEN under my hand and official seal, this Ci kday of June, 2014.

O tdelodd

ANEL MEDINA Notary Public
OFFICIAL SEAL

B Notary Public, State of Hiinois
My Commission Expires
April 14, 2017
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INDEX OF EXHIBITS

Exhibit 1 - General Depiction of Property

Exhibit2 - Concept Plan

Exhibit 3 - Preliminary Parking Plan

Exhibit4 - Real Estate Parcels (Developet/V illage)
Exhibit 5 - Public Improvements and Garage

Exhibit6 - Legal Descriptions of Properties to be conveyed by the Village
Exhibit 7 - Easement Agreements for Public Way
Exhibit5- Reserved

Exhibit 9 - ~Form of Sales Tax Rebate Sharing Agreement
Exhibit 10 - Project Analysis

Exhibit 11 - Developer’s Pro Forma Estimate of Costs
Exhibit 12 - Garage Operating Plan
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EXHIBIT 1

GENERAL DEPICTION OF PROPERTY

1-1
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PAGE 2
PIN STUDY OVERALL PROJECT
4/18/2014
PIN LOCATION LAND SF
_ 16-07-124-037 Colt Building Parcel Notth o
16-07-124-039 ) " Eastof Colt Building _ Mosth i
16:07-124-040 " Fastof Colt Building Nowth
1607124036 Eam of Colt Building _Netn T
s CoMBullingSowh  Soun _
o ColtBuligSowth o
1607425006 Colt Building South South
75:57—125 067 - __Dr. Lou Parcel ~ South T
1607125028 )~ Con BuldingSouth  goumy ]
160112500 © . ColtBulding South Scuth -
R I Colt Bullding South "o -
16-07-124-022 118 Westgate South
Total ¥ 85,040

*Information from Cook County Assess

ui's Website

and survery from Graef Anhalt Schloemer dated 1/22/2008
Total SF includes alleys, 1,668 SF.
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EXHIBIT 6

LEGAL DESCRIPTIONS OF PROPERTIES TO BE CONVEYED BY THE VILLAGE

6-1
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Parcel 1:

The East Half of Lot 5 and all of Lots 6 and 7 (except the South 18-1/2 feet of said Lots 5, 6 and
7} in Block 1 in Whaple's Subdivision; also Lots 9 and 10 (except the South 18-1/2 feet thereof)
in Hoard and Others' Subdivision of Lot 1 (except the North 100.00 feet thereof) in Niles
Subdivision of Lots 10 to 16, both inclusive, and the West 13 feet of Lot 17 in Skinner's
Subdivision, all of above being in the Southwest Quarter of the Northwest Quarter of Section 7,
Towaship 39 North, Range 13, East of the Third Principal Meridian, in Cook County, Hlinois.

Parcel 2:

Lots 1 and"Zqn 1121-23 Lake Street Building Partnership Subdivision, a subdivision in the
Southwest Quarier of the Northwest Quarter of Section 7, Township 39 North, Range 13, East of
the Third Principal Meridian, Village of Oak Park, Cook County, Illinois.

Parcel 3:

Lots 5 and 6 (except the Soith 18 1/2 feet of said lots) in Hoard and Others Subdivision of Lot 1
(except the North 100 feet therzof) in Niles' Subdivision of Lots 10 to 16 both inclusive and the
West 13 feet of Lot 17 in Skinner's’ S brivision in the Southwest corner of the Northwest Quarter
of Section 7, Township 39 North, Rarice 13, East of the Third Principal Meridian, in Cook County,
Itinois,

Parcel 4;

The West 10 feet of Lot 11 (except the North 18 1/2/iest conveyed for street) in Howard and
Others Subdivision of Lot 1 {except the North 100 feet) in-Niles Subdivision of Lots 10 to 16
inclusive, and the West 13 feet of Lot 17 in Skinner's Subdivision of the Southwest corner of the
Northwest 1/4 of Section 7, Township 39 North, Range 13 East o the Third Principal Meridian, in
Cook County, Illinois,

Lot 8 (except the South 92 feet and except the North 18 1/2 feet com: reyed for street) in Block 1
in Whaples Subdivision of land in the Southwest 1/4 of the Northwest 1/4 of Section 7, Township
39 North, Range 13 East of the Third Principal Meridian, in Cook County, Iflirois.

That part of Lot.9 in Block 1 in Whaples Subdivision of land in the Southwest 1/4.5f the
Northwest 1/4 of Section 7, Township 39 North, Range 13 East of the Third Principe( Metidian
lying North of a line described as follows:

Commencing at a point on the West line of Lot 9, 98.92 feet North of the North line of North
Boulevard as occupied (said point being also the South face of existing brick wall), thence East
along said South face of existing brick wall 50.00 feet to the East face of existing brick wall, said
East face being also the East line of Lot 9 (except the North 18 1/2 feet conveyed for street) in
Whaples Subdivision of land in the Southwest 1/4 of the Northwest 1/4 of Section 7, Township 39
North, Range 13 East of the Third Principal Meridian, in Cook County, Ilfinois.

Parcel 5:

Lots 22, 23, 24 and the East 15 feet of Lot 25 in Hoard & Others' Subdivision of Lot 1 (except the
North 100 feet thereof) in Niles' Subdivision of Lots 10 to 16, inclusive and the West 13 fest of
Lot 17 in Skinner's Subdivision of Land in the Southwest corner of the Northwest Quarter of
Section 7, Township 39 North, Range 13, East of the Third Principal Meridian, in Cook County,
Tilinois.
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The West 10 feet of Lot 25, all of Lot 26 and Lot 27 (except the West 6 inches thereof) in Hoard
& Others' Subdivision of Lot 1 (except the North 100 feet thereof) in Niles' Subdivision of Lots 10
to 16, inclusive and the West 13 feet of Lot 17 in Skinner's Subdivision of Land in the Southwest
corner of the Northwest Quarter of Section 7, Township 39 North, Range 13, East of the Third
Principal Meridian, in Cook County, Illinois. .

The South 92 feet of Lot 8 in Block 1 in Whaples Subdivision of Land in the Southwest Quarter of
the Northwest Quarter of Section 7, Township 39 North, Range 143 East of the Third Principal
Meridian, and the West 6 inches of Lot 27 in Hoard & Others' Subdivision of Lot 1 (except the
North 100 feet thereof) in Niles' Subdivision of Lots 10 to 16, inclusive and the West 13 feet of
bt 57 in Skinner's Subdivision of Land in the Southwest corner of the Northwest Quarter of
SectiSa 7, Township 39 North, Range 13, East of the Third Principal Meridian, in Cook County,
1liinois,

That part ¢i Lot 9 in Block 1 in Whaples Subdivision of Land in the Southwest Quarter of the
Northwest Quart<: of Section 7, Township 39 North, Range 13, East of the Third Principal
Meridian, lying Sc.%i of a line described as follows: Commencing at a point on the West line of
Lot 9, 98.92 feet Nortii of the North line of North Boulevard as occupied (said point being also
the South face of existing drick wall); thence East along said South face of existing brick wall
50.0 feet to the East face of existing brick wall, said East face being also the East line of Lot g, all
in Cook County, Illinois.

A strip of land 20 feet, more or lez*, I/ing immediately South of and adjoining the South line of
Lots 8 and 9 in Block 1 in Whaples Suodivision of Land in the Southwest Quarter of the
Northwest Quarter of Section 7, Townshio 39 North, Range 13, East of the Third Principal
Meridian, and North of North line of North Bruinvard in Village of Oak Park as actually laid out
and established, all in Cook County, linois,

Parcel 6:

The East 15 feet of Lot 11 (except the North 18.5 feet ther2of)'and all of Lots 12 and 13 (except
the North 18.5 feet of each of said Lots) in Hoard and Other's Sthdivision of Lot 1 (except the
North 100 feet thereof) in Niles' Subdivision of Lots 10, 11, 12,13, 24, 15, 16 and the West 13
feet of Lot 17 in Skinner's Subdivision in the Southwest 1/4 of the Nc-thvrest 1/4 of Section 7,
Township 39 North, Range 13 East of the Third Principal Meridian, in Cowk County, Tlinois,

Note: For informational purposes only, the land is known as:

Qak Park, IL

Permanent Index Numbers:

16-07-124-036-0000 (Affects part of Parcel 1)
16-07-124-037-0000 (Affects remainder of Parcel 1)
16-07-124-039-0000 (Affects part of Parcel 2)
16-07-124-040-0000 (Affects remainder of Parce! 2)
16-07-124-022-0000 (Affects Parcel 3)
16-07-125-006-0000 (Affects part of Parcel 4)
16-07-125-026-0000 (Affects part of Parcel 4)
16-07-125-030-0000 (Affects remainder of Parcel 4)
16-07-125-023-0000 (Affects part of Parcel 5)
16-07-125-025-0000 (Affects part of Parcel 5)
16-07-125-029-0000 (Affects remainder of Parcel 5)
16-07-125-007-0000 (Affects Parcel 6)
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EXHIBIT 7

EASEMENT AGREEMENTS FOR PUBLIC WAY

A non-exclusive list of the Easement Agreements for Public Way that may be required with
adjoining landowners to the Property as well as the air rights casements required to be granted by
the Village over its right-of-way to accommodate and allow for the approximately 70-foot
pedestrian span. over Westgate Street that will connect the North and South buildings of the
development, o0z developed by the parties in conjunction with the Project.
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EXHIBIT 8

RESERVED
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EXHIBIT 9

FORM OF SALES TAX REBATE SHARING AGREEMENT

This Document Prepared by and after
Recording Return To:

Peter M. Friedman, Esq.

Holland & Inight LLP

131 South Dearbomn, 30th Floor
Chicago, 1L 60603

312.263.3600

| This Space for Recordet’s Use Only

SALES TAX REBATE SHARING AGREEMENT BY AND BETWEEN
THE VILLAGE OF UAK PARK, COOK COUNTY, ILLINOIS and
CLARK $TREET DEVELOPMENT LLC

DATED ASOF .

9-1
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SALES TAX REBATE SHARING AGREEMENT BY AND BETWEEN
THE VILLAGE OF OAK PARK, COOK COUNTY, ILLINOIS and
CLARK STREET DEVELOPMENT LLC

THIS SALES TAX REBATE SHARING AGREEMENT (“Agreement’) is made and
entered into as of this __ day of » 20 (“Effective Date”), by and between
the Village of Oak Park, Cook County, Illinois, an Illinois home rule municipal corporation
(“Village”), and Clark Street Development LLC, an IHinois limited liability company
(“Developer”), and its successors and assigns as owners of the Property and only as authorized
pursuant to the conditions set forth in Section 14 of this Agreement

iN/ONSIDERATION OF the recitals and mutual covenants and agreements set forth
herein, the' receipt and sufficiency of which are hereby acknowledged, the Developer and the
Village hereby agree as follows:

SECTION 1. QECITALS.

A.  The Develcpe: swns certain property in the Village with approximately
acres, generally located in the

Village’s  Greater ~ Mall . Tax Increment  Area, commonly  known as
, and legally described in Exhibit A to this

Agreement (“Total Property™).

B.  The Developer desires and pronoses to develop a portion of the Total Property
(the “Property”) with a retail facility with approvimately square feet to be used as
a (“Facility™) and to construct'all related on-site and off-site infrastructure

improvements, in accordance with the Approving Ordinance and the Redevelopment Agreement
(both as defined in this Agreement).

C.  Pursuant to Ordinance No. , adopted . May | 2014, the President
and Board of Trustees of the Village granted the Developer a special-use permit for a planned

development for the Total Property for the purpose of constructing and operating the Facility on
the Property (“Approving Ordinance™).

D.  The Developer has entered into a Redevelopment Agreement wiihh the Village
dated as of June 1, 2014, recorded on , 2014, as document number
(“RedevelopmentAgreement”).

E. The Approving Ordinance and the Redevelopment Agreement set forth the terms
and conditions for the development of the Total Property (“Proposed Development™).

F. The date on which all infrastructure improvements and related requirements of the
Approving Ordinance and the Redevelopment Agreement are complete, and the Facility is open
for business on the Property, is anticipated to be ,20 .

G.  As of the Effective Date of this Agreement, the Village receives a % sales
tax on general merchandise and a sales tax of less than % on food and over-the-counter drugs.

9-2
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H.  The Village has further determined that the redevelopment of the Total Property
with retail and commercial uses will be consistent with the Village’s Redevelopment Plan and
Project for the Greater Mall Tax Increment Area by helping to create a sustainable revenue base
for the Village without impairing the Village’s ability to deliver high-quality, cost-effective
services, and is likely to result in enhancements to the Village’s Greater Mall Tax Increment
Area.

I The Village has determined that the operation of the Facility on the Property will
generate significant sales and property tax revenue for the Village, as well as the school, library,
and park districts that serve Village residents, and that the redevelopment of the Property with
retail and commercial uses fits perfectly with the Village’s Comprehensive Land Use Plan.

J. The Developer’s investment in the Proposed Development will enhance economic
development Gpportunities for the Village and its residents. Because the upfront costs of the
Proposed Deveiogment require extraordinary investment by the Developer, the parties
acknowledge that variows economic incentives, including, without limitation, those provided
pursuant to this Agreesient, are necessary and desirable to realize the significant economic
development benefits of th¢ Preposed Development.

K.  The President and Board of Trustees of the Village have determined that entering
into this Agreement is necessary to-crsare the implementation of the Proposed Development of
the Property and provide for the related e¢enomic development benefits to the Village.

L. The Village and the Developes desire to enter into this Agreement, to enable the
development, use, and occupancy of the Property in a manner consistent with the Village’s
Comprehensive Plan, the Approving Ordinance and ‘he Redevelopment Agreement, and in a
manner that will enhance the economic vitality of the Village and ensure the unified and proper

use and development of the Property in accordance wiih ‘his Agreement, the Approving
Ordinance, and the Redevelopment Agreement,

M.  The Village has the power and authority to enter inte his Agreement pursuant to,
but without limitation, the home rule powers of the Village under Section 6, Article VII of the

1970 Constitution of the State of Illinois. Developer has the corporate powe: and authority to
enter into this Agreement.

SECTION 2. DEFINITIONS. Whenever used in this Agreement, the followiag terms
shall have the following meanings unless a different meaning is required by the context.

A.  “Commencement Date” means the date established pursuant to Section 3 of this
Agreement.

B. “Consumer Price Index” means the Consumer Price Index-All Urban Consumers
for the Chicago-Gary-Kenosha Metropolitan Statistical Area for a 12-month period.

C.  “Corporate Authorities” means the President and Board of Trustees of the Village
of Oak Park, Cook County, Illinois.

9-3
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D. “Force Majeure” means a strike, lockout, act of God, or other factor beyond a
party’s reasonable control and reasonable ability to remedy; provided, however, that Force
Majeure shall not include delays caused by weather conditions, unless those conditions are
unusually severe or abnormal considering the time of year and the particular location of the
Property.

E. “Gross Receipts” shall have the meaning ascribed to it in the Retailers’
Occupation Tax Act.

F. “Home Rule Sales Tax” means the sales tax imposed in the Village pursuant to
Village’s ‘Home Rule Sales Tax Ordinance under the Home Rule Municipal Retailers’
Occupation Tax Act, 65 ILCS 5/8-11-1. The Home Rule Sales Tax as of the Commencement
Dateis < percent.

G.  “Muvicipal Sales Tax” means that portion or component of the Sales Taxes
collected by the Developer from sales generated at the Facility that the Village actually receives
from the State of Illinois:

H.  “Property” mcans the property legally described in Exhibit A attached hereto and,
by this reference, incorporated Lerein,

I “Requirements of Law™ stiall have the meaning set forth in Subsection 4H of this
Agreement.
J. “Retailers” Occupation Tax Act” ineans the Illinois Retailers’ Occupation Tax

Act, 35 ILCS 120/1 et seq., as the same has beer, and may, from time to time hereafter be,
amended.

K.  “Sales Taxes” means any and all taxes imposed and collected by the State of
Illinois pursuant to the Home Rule Sajes Tax, the Retailer’s Cocupation Tax Act, the Service
Use Tax Act, 35 ILCS 110/1 ef seq., the Service Occupation Tax ‘A<t-35 ILCS 115/1 et seq., and
the Use Tax Act, 35 ILCS 105/1 et seq., including, without limitation, a vehicle lease tax that is
substituted, in whole or in part, for any or all of the foregoing; and, subjest to Section 4D of this
Agreement, any other “sales tax” or successor tax that may be enacted by tiic Siate of Ilinois that
the Village is able to verify as being generated from the F acility,

L. “Sales Tax Rebate” means the rebate payment to the Developer of a portion of the
Municipal Sales Taxes that the Village receives that it is required to make pursuant to this
Agreement.

M.  “Sales Tax Year” means the period of time commencing on the Commencement

Date and ending on the date that is one year after the Commencement Date, and each of the
succeeding years thereafter under this Agreement. :

SECTION 3. COMMENCEMENT OF SALES TAX REBATE.

The “Commencement Date” under this Agreement is hereby declared to be the actual
date on which the Approving Ordinance and Redevelopment Agreement have been approved by

9-4
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the Village, all infrastructure improvements and related requirements of the Approving
Ordinance and the Redevelopment Agreement are complete, and the Facility is open for business
on the Property. The parties acknowledge and agree that the Commencement Date shall not
occur, and the Developer shall not be entitled to any Sales Tax Rebate pursuant to this
Agreement, unless and until the Developer has obtained the certificate of occupancy for the
Facility.

SECTION 4. SALES TAX REBATE.

A.  Maximum Total Rebate. In no event shall the Village rebate to the Developer
more than A total of $750,000 as a result of this Agreement. The Sales Tax Rebate includes only
those Sales Taxes generated by the Developer’s Facility.

B. Laiculation of Sales Tax Rebate.

1. Sules Tax Rebate Percentages. Beginning on the Commencement Date,

the Village shall rebate 5 the Developer a portion of the Municipal Sales Tax generated by the

operations on the Facility dariag-each Sales Tax Year in accordance with the percentage formula
set forth below:

a. First £262,000 of Sales Taxes generated by the Facility - no Sales
Tax Rebate

b. The Sales Taxes generated by the Facility in excess of $200,000 -
100% of Sales Taxcs sehated to Developer.

2. No Rebate Below $200,000. It 'n¢ event shall the Village rebate to the
Developer any Municipal Sales Tax generated by the Faciliiy during any Sales Tax Year in
which the Municipal Sales Tax generated is less than or equaio.5200,000.

C.  Village Payment. Within 120 days after the end of the sixth and twelfth month of
cach Sales Tax Year, the Village shall pay the applicable Sales Tax Reba'e for that portion of the
particular Sales Tax Year to the Developer, based on the records of the Ifinois Department of
Revenue. If, for any reason, the State of HNlinois fails to distribute the Muricipal Sales Tax
revenue to the Village in sufficient time for the Village to make the semi-annua? payments, the
Village shall provide notice of that fact to the Developer. In that event, the Village chall make
the required Sales Tax Rebate payment within 60 days after the date on which the Village
actually receives the Municipal Sales Tax revenue due the Village for the applicable, semi-
annual payment period. If at the end of any Sales Tax Year, there is a need to adjust and
reconcile the amount of any semi-annual Sales Tax Rebate payment to account for any provision
of this Agreement or to account for the amount of Municipal Sales Tax actually paid by the State
of Illinois, the Village and the Developer shall cooperate with each other to accomplish the
reconciliation. To the extent necessary in that circumstance, as determined by the Village, the
parties agree that the Village may require the Developer to submit such specified financial
statements and copies of the applicable State of Illinois Sales Tax Reports from those businesses
operating in the Facility as are necessary to verify the amount of Sales Tax collected from
operations at the Facility. The Developer shall require its tenants to sign releases authorizing the
State of Ilinois to issue the reports to the Village. Any information received by the Village from
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Developer or its tenants under this Agreement shall be kept confidential to the extent allowed by
the Requirements of Law.

D. Change in the Law.

1. The Village and the Developer acknowledge and agree that the Village’s
obligation to pay the Sales Tax Rebate to the Developer is predicated on existing State Jaw
governing the distribution of Sales Taxes to the Village, including, without limitation, the
Retailers’ Occupation Tax Act. The Village and the Developer further acknowledge that the
General Assembly of the State has, from time to time, considered proposals to modify or
climinate the distribution of Sales Taxes to Illinois municipalities. The Village and the
Developer-inake express provision for the effect of any change upon the operation of this
Agreementir-Taragraph 2 of this Subsection.

2. In“ne event that the State of Illinois amends or repeals the Retailers’ Occupation
Tax Act or makes any- other promulgation, enactment, or change that eliminates the distribution
of Sales Taxes to the Village, or otherwise alters the distribution formula in a manner that
prevents the Village and the TPeveloper from determining with a reasonable degree of certainty
the amount of the Municipal Saies Tax (“Change in Law™), the provisions of this Agreement
with regard to Municipal Sales Tay-penerated from the Facility on or after the effective date of
the Change in Law shall automatically be terminated, and the Village shall have no obligation
whatsoever to pay to the Developer ary of the Municipal Sales Tax generated on or after the
effective date of the Change in Law, subject to the following. If within the period five years
after the effective date of the Change in Law; *ie State of Illinois effects another Change in Law
that either results in the distribution of Sales Taxes to the Village or allows the Village and
Developer to determine with a reasonable degree of ecriainty the amount of the Municipal Sales
Tax, the provisions of this Agreement with regard to Municipal Sales Tax generated from the
Facility shall automatically be reinstated and will cortinie for the period necessary for
Developer to receive Sales Tax Rebates for the maximum total =<bate set forth in Subsection 4A.

However, if a Change in Law results in replacement taxes for the Sales Taxes directly
resulting from Gross Receipts at the Facility as contemplated hereurider, then, for purposes of
this Agreement, the replacement taxes shall be defined as Sales Taxes, subject.in all respects to
the Village’s actual receipt of its portion of the replacement taxes as weil a5 the Village’s
authority under state law to provide for rebate of the replacement taxes, as contenplated herein.

If there is a Change in Law, the parties will cooperate with each other to accomplish the
intent of this Agreement as set forth in Section 1 of this Agreement,

E. No Guarantee. The parties acknowledge and agree that none of the terms,
conditions, or provisions of this Agreement shall be construed, deemed, or interpreted as (1) a
guarantee that the Village will receive any Sales Taxes as a result of the operation of the Facility

on the Property, or (2) a requirement or obligation by the Developer or any of its tenants to
generate Gross Receipts from the Property.

F. Limited Liability. Notwithstanding any other provision of this Agreement to the
contrary, the Village’s obligation to pay the Sales Tax Rebate payments shall not be a general
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debt of the Village or a charge against its general credit or taxing powers, but shall be a special
limited obligation payable solely out of the Municipal Sales Tax received by the Village, as
specifically defined in Section 2 of this Agreement. The Developer shall have no right to, and
agrees that it shall not, compel any exercise of the taxing power of the Village to pay the Sales
Tax Rebate payments, and no execution of any claim, demand, cause of action or judgment shall
be levied upon or collected from the general credit, general funds or other property of the Village
(unless the Village refuses to make the payment to the Developer in violation of this Agreement).
No recourse shall be had for any payment pursuant to this Agreement against any past, present,
or future director, member, elected or appointed officer, official, agent, representative, employee,
or attorney of the Village in his or her individual capacity.

C. Closure,
1. Uidess mutually agreed otherwise by the Parties pursuant to an amendment to this

Agreement, in tiie ‘event that, at any time during the term of this Agreement, the Developer
permanently abandosis. Closes, or terminates the use of more than 80% of the square footage of
the Facility (not taking o account the square footage of the 1118 Westgate property) (subject
to Paragraph 4G of this Agréement) (“Closure”), then the provisions of this Agreement with
regard to Municipal Sales Tax gesierated from the Facility shall, as of the date of the Closure,
automatically terminate and become null and void and be of no further force or effect, and the
Village shall have no obligation whaisgever to perform any of the Municipal Sales Tax Rebate
obligations in Section 4 of this Agreedent with regard to any Sales Tax collected by the
Developer in the Sales Tax Year of the Closute.

2. The Developer shall provide the Viilage with no less than 60 days written notice
prior to any Closure, except to the extent any Requirement of Law prohibits Developer from
providing 60 days’ notice, in which event Developer will-provide notice in the minimum time
allowed by the Requirements of Law.

3. This Subsection shall not apply to Temporary Closuréz as defined in Section 8 of
this Agreement.

H.  Limitations on_Payment of Sales Tax Rebate. The Developer acknowledges
and agrees that the Property must be used and maintained in strict compliance with the
Redevelopment Agreement, and all applicable Village codes, ordinances, ard 'regulations
(collectively, the “Requirements of Law”), and that if the Developer fails to comply in all
material respects with the Requirements of Law fhe Village will suspend payment of the Sales
Tax Rebate for the entire period that the Developer is not in material compliance with the
Requirements of Law, and the Village will have no further obligation to provide any Sales Tax
Rebate to the Developer until the Village determines in its reasonable discretion that the
Developer is, during the Term, in material compliance with the Requirements of Law, at which
time all suspended payments will be remitted to Developer. A legal nonconformity created as a
result of the Village’s amendment to the Requirements of Law subsequent to the

Commencement Date will not constitute g failure of the Developer to comply with the
Requirements of Law.
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SECTION . REAL PROPERTY VALUATION.

The Developer recognizes that the Village has legitimate interests and concerns regarding
the valuation and assessment of the Property for real estate tax purposes. Accordingly, the
Developer shall notify the Village prior to the commencement or initiation of any protest or
appeal by the Developer of the real property valuation of the Property established by the Cook
County Assessor.

SECTION 6. FORCE MAJEURE.

Whenever a period of time is provided for in this Agreement for either the Developer or
the Villzyeto perform any act or obligation, and the Developer or the Village, as the case may
be, is unable to perform or complete the act or obligation because of a Force Majeure, then upon
the occurrence of the Force Majeure, the time period for the performance and completion of the

acts or obligatiois shall be extended for a reasonable time to accommodate the delay caused by
the Force Majeure.

SECTION 7. LITiATION AND DEFENSE OF AGREEMENT.

A. Litigation. If, during the term of this Agreement, any lawsuits or proceedings are
filed or initiated against either parts Fefore any court, commission, board, bureau, agency, unit of
government or sub-unit thereof, arbitr2e1. or other instrumentality, that may materially affect or
inhibit the ability of either party to perform-iiz obligations under, or otherwise to comply with,
this Agreement (“Litigation”), the party against which the Litigation is filed or initiated shall
promptly deliver a copy of the complaint or cha: ge related thereto to the other party and shall
thereafier keep the other party fully informed concernig, all aspects of the Litigation.

B. Defense. The Village and the Developer de-jiereby agree to use their respective
commercially reasonable efforts to defend the validity of this Agreement, and all ordinances and
resolutions adopted and agreements executed by such pariy rursuant to this Agreement,
including every portion thereof and every approval given, and <very action taken, pursuant
thereto. Each party shall have the right to retain its own independert legal counsel, at its own
expense, for any matter. The Village and the Developer do hereby agree to re; isonably cooperate
with each other to carry out the purpose and intent of this Agreement.

C. Indemnity. The Developer agrees to, and does hereby, hold larmless and
indemnify the Village, the Corporate Authorities, and all Village elected or appointed officials,
officers, employees, agents, representatives, engineers, and attorneys, from any and all claims
that may be asserted at any time against any of such parties in connection with any claim brought
by a third party against any of the parties identified in this paragraph arising out of or relating to
this Reimbursement Agreement; provided, however, that the Developer’s indemnification
obligation shall be reduced to the extent the indemnified claims are caused, if at all, by the
willful misconduct or gross negligence on the part of the Village or to the extent the indemnified
claims are caused, if at all, by the Village’s failure to comply with any material requirement of
the Requirements of Law (except if such failure to comply with such Requirements of Law is
caused, if at all, by the acts or omissions of Developer, its agents, representatives, or engineers).
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D. Defense Expense. The Developer shall, and does hereby agree to, pay all
reasonable expenses, including legal fees and administrative expenses, incurred by the Village in
defending itself with regard to any and all of the claims referenced in Subsection 7.C of this
Agreement.

SECTION 8. TERM.

A, General. This Agreement shall be in full force and effect commencing on the
Effective Date and until the Developer receives $750,000 in Sales Tax Rebate payments from the
Village pursuant to the terms of this Agreement (“Termr”). This Agreement shall, during its
Term, run with and bind the Property and shall inure to the benefit of and be enforceable by the
Developer-and the Village, and any of their respective permitted legal representatives, heirs,
grantees, sucoessors, and assigns.

B. Teaporary Closure. If the Facility temporarily closes (“Temporary Closure™)
due to renovation of thz Facility or damage or Force Majeure, then, in each case, the Term of this
Agreement shall be avtomatically extended for a period equal to the period commencing on the
date of the Temporary Clasurs through the date on which the Facility reopens (“Temporary
Closure Period”), the Village wiii continue to make any and all payments during a Temporary
Closure Period as required by Sutseztion 4C of this Agreement,

SECTION 9. RELEASE OF 1% T7ORMATION.

The Developer agrees to execute and provide all documentation necessary to cause the
Illinois Department of Revenue to release to- #he Village the Sales Tax generated by the
Developer from the Property, including copies of State of Illinois Sales Tax Reports, during each
of the Sales Tax Years pursuant to applicable State' lav.. Any information received by the

Village from Developer under this Agreement shall be kept confidential to the extent allowed by
the Requirements of Law.

SECTION 10. PAYMENT OF VILLAGE FEES AND CCh s,

During the Term, the Developer shall pay to the Village, as and when die, all application,
inspection, and permit fees, and all other fees, charges, and contributions requite by applicable
Village codes, ordinances, resolutions, rules, or regulations. The preceding sei‘énce does not
relieve the Developer from complying with any Requirements of Law.

SECTION 11. LIABILITY AND INDEMNITY OF VILLAGE.

A.  No Liability for Village Review. The Developer acknowledges and agrees

(1) that the Village is not, and shall not be, in any way liable for any violations of restrictive
covenants applicable to the Property that may occur, or for any damages or injuries that may be
sustained, as the result of the Village’s review and approval of any plans for the Property, or as a
result of the issuance of any approvals, petmits, certificates, or acceptances relating to the use
and development of the Property; and (2) that the Village’s review and approval of any of the
plans and the issuance of any of the approvals, permits, certificates, or acceptances does not, and
shall not, in any way, be deemed to insure the Developer, or any of its heirs, successors, assigns,
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