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After recording, please return to:
WELLS FARGO BANK,

NATIONAL ASSOCIATION -
58 South Service Road, Suite 100
Melville, New York 11747

MORTGAGE, SECURITY ASREEMENT AND ASSIGNMENT OF RENTS AND LEASES
' ‘ from |

2121 TOUHY AVENUE LLC
an lllinois limited-lizuility company .
having an ¢iize at:
clo House of Spices (imdia), inc.
127-40 Willets Point Rivd
Flushing, New York 11258
{the “Mortgagor”)

to

WELLS FARGO BANK, NATIONAL ASSOCIATION
a national banking association
having an office at
58 South Service Road, Suite 100
Melville, New York
(the “Mortgagee™)

Dated: September 24, 2014
LOCATION OF PREMISES:

Street Address: 2121 Touhy Avenue
'Elk Grove Village, Illinois 60007

County of: Cook
State of: lilinois
'PIN; 08-35-102-016-0000, 08-35-102-017-0000,

08-35-102-018-0000
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THIS MORTGAGE SECURES A NOTE WHICH PROVIDES FOR
A VARIABLE INTEREST RATE

MORTGAGE, SECURITY AGREEMENT
AND ASSIGNMENT OF RENTS AND LEASES

THIS MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF RENTS AND LEASES
(this "Mortgage") is executed as of September 24, 2014 by 2121 TOUHY AVENUE LLC {"Mortgagor™, to
WELLS FARGQ BANK, NATIONAL ASSOCIATION ("Mortgagee").

ARTICLE [. MORTGAGE

1.1 Grant. For the purposes and upon the terms and conditions in this Mortgage, Mortgagor
irrevocably mortgages. giants, conveys, assigns, pledges and warrants to Mortgagee and ifs successors
and assigns and hereby reprasents and warrants to Mortgagee with the right of entry and possessian,
and grants to mortgagee ~na its successors and assigns a continuing security interest in and to,
Mortgagor's interest in: (a) all rzal property located in Cook County, lllinois, and described on Exhibit A
attached hereto (the “Land"); (b) 2! easements, rights-of-way and rights used in connection with or as a
means of access to any portion of sain rezl property,; (¢) all tenements, hereditaments and appurtenances
thereof and thereto; (d) all right, title ard inisrest of Mortgagor, now owned or hereafter acquired, in and
to any land lying within the right-of-way of"ariy sireet, open or proposed, adjoining said real property, and
any and all sidewalks, alleys and strips and gores-of land adjacent to or used in connection with the Land;
(e) all buildings, improvements and landscaping now ar hereafter erected or located on the Land; () all
fixtures, machinery, equipment and other articles of real, personal or mixed property now owned or
hereafter acquired by Mortgagor and attached to, situzter. or installed in or upon, or used in the operation
or maintenance of, the Land or any buildings or improverieris situated thereon, whether or not such real,
personal or mixed property is or shall be affixed to the Land; {5) 4l building materials, building machinery
and building equipment now owned or hereafier acquired by Mor.oagor and delivered on site to the Land
during the course of, or in connection with, any construction, repairor renovation of the buiidings and
improvements situated or to be situated thereon; (h) all leases, sublsases, licenses or occupancy
agreements of all or any part of the Land and all extensions, renewals, anu modifications thereof, and any
options, rights of first refusal or guarantees relating thereto; all rents, income, revenues, security deposits,
issues, profits, awards and payments of any kind payable under the leases or ofharwise arising from the
Land; (i} all contract rights, accounts receivable and general intangibles now owriat! or hereafter acquired
by Mortgagor relating to the Land or the use, occupancy, mainfenance, construction repair or operation
thereof, all management agreements, franchise agreements, utility agreements and deposiis-now owned
or hereafter acquired by Mortgagor; all maps, plans, surveys and specifications now ownzd-ar hereafter
acquired by Mortgagor; all warranties and guaranties now owned or hereafter acquired by Morteagor: all
permits, licenses and approvals now owned or hersafter acquired by Mortgagor; and all \msurance
policies now owned or hereafter acquired by Mortgagor; (]) all development rights, governmental or quasi-
governmental licenses, permits or approvals, zoning rights and other simiiar rights or interests which
relate to the development, use or operation of, or that benefit or are appurtenant to the Land: {k) all
mineral rights, oil and gas rights, air rights, water or water rights, inciuding without limitation, ail wells,
canals, ditches and reservoirs of any nature and all rights thereto, appurtenant to or assoclated with the
Land, whether decread or undecreed, fributary or non-tributary, surface or underground, appropriated or
unappropriated, and all shares of stock in any water, canal, ditch or reservoir company, and all well
permits, water service contracts, drainage rights and other evidences of any such rights: (1) all right, title
and interest of Mortgagor (whether now owned or hereinafter acquired) in any “swap agreement” (as
defined in 11 U.S.C. § 101) between Mortgagor and Mortgagee (the “Swap Agreement”), any amendment
or replacement thereof or any transaction thereunder, including (without limitation) all amounts payable or
deliverable thereunder inctusive of any termination payment {collectively, “Additional interest’); and (m) alf
interest or estate which Mortgagor now has or may hereafter acquire in the Land and all additions and
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accretions thereto, and all awards or payments made for the taking of all or any portion of the Land by
eminent domain or any proceeding or purchase in lieu thereof, or any damage to any portion of the Land
(collectively,-the "Subject Property"). The listing of specific rights or property shall not be interpreted as a
limitation of general terms.

TO HAVE AND TO HOLD the Subject Property unto Mortgagee, its successors and. assigns, for the
purposes and uses set forth in this Mortgage, and Mortgagor covenants with and wartants to Mortgagee
that, at the execution and delivery of this Mortgage, Mortgagor holds fee simple title to, or i permitted in
writing, a valid leasehaold estate in, the Subject Property and has a good and marketable indefeasible
estate therein and that the Subject Property is free from alt encumbrances and claim of any other person,
Mortgagor ¢oes under this Mortgage bind itself, its successors and assigns, to WARRANT AND
FOREVER DEZFEND the Subject Property against all claims and demands whatsoever, except as
disclosed to Mortgegee prior to the date hereof in a writing that refers to this warranty.

PROVIDED, HOWEVER that if and when Mortgagor has paid alt of the Secured Obligations (defined
below) and performed ard cbserved all of the agresments, terms, conditions, provisions, and warranties
relating to the Secured Otiications, this Mortgage and the estate, right, and interest of Mortgagee in and
to the Subject Property shail ceass and be released at the cost of Mortgagoer, but otherwise, shall remain
in full force and effect. Mortgagee shall be entitled to charge areasonable release fee.

1.2 Address. The address ¢f the Subject Property is: 2121 Touhy Avenue, Elk Grove Vilage,
lllinois 60007. Neither the failure to designute an address nor any inaccuracy in the address designated
shall affect the validity or priority of the liea o/ this Mortgage on the Subject Property as described on
Exhibit A. In the event of any conflict betweer the provisions of Exhibit A and said address, Exhibit A
shall control. .

ARTICLE H. OBLIGATI NS SECURED

2.1 QObligations Secﬁred. Mortgagor makes this grant and assignment for the purpose of
securing the following obligations (each, a "Secured Ohlization” and collectively, the “Secured
Obligations™):

(8)  payment to Mortgagee of all sums at any time owing and peifoimance of ali other obligations
arising under or in connection with that certain Real Estate Term Nutc {"Note") dated as of
September 24, 2014, in the maximum principal amount of Three Million Six Hurtired Eighty Thousand
and No/100 Dollars ($3,680,000.00), with interest as provided therein, execuied by Mortgagor and
payable to Mortgagee or its order on or before October 1, 2029, together witt. the_nayment and
performance of any other indebtedness or obligations incurred in connection wit' the credit
accommodation evidenced by the Note, whether or not specifically referenced therein: and

(b) payment and performance of all obligations of Mortgagor under this Mortgage, togetner with
all advances, payments or other expenditures made by Mortgagee as or for the payment or performance
of any such obligations of Mortgagor; and

(¢) payment and performance of all obligations, if any, and the contracts under which they arise,
which any rider attached to and recorded with this Morigage recites are secured hereby; and

(d)  payment to Mortgagee of all liability, whether liquidated or uniiquidated, defined, contingent,
conditional or of any other nature whatsoever, and performance of all other obligations, arising under or in
connection with any Swap Agreement (or other similar transaction or arrangement howsoever described
or defined) at any time entered into between Mortgagor and Mortgagee; and

29040984
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(e} payment and performance of all future advances (whether obligatory or to be made at the
option of Morigagee, or otherwise) made by Mortgagee, to the same extent as if such future advances
were made on the date of execution of this Mortgage, and other obligations that the then record owner of
the Subject Property may agree to pay and/or perform (whether as principal, surety or guarantor) for the
benefit of Mortgagee, when any such advance or other obligation is evidenced by a writing which recites
that it is secured by this Morigage; and

(fy  all modifications, extensions and renewals of any of the Secured Obligations (including
without limitation, (i) modifications, extensions or renewals at a different rate of interest, or (i) deferrals or
accelerations of the required principal payment dates or inferest payment dates or both, in whole or in
part), howe:ar svidenced, whether or not any such modification, extension or renewal is evidenced by a
new or addition=i-promissory note or notes.

2.2 Dbligzdons. The term “obligations” is used herein in its most comprehensive sense and
includes any and all(acvances, debts, obligations and liabilities heretofore, now or hereafter made,
incurred or created, whethar voluntary or involuntary and however arising, whether due or not due,
absolute or contingent, liquinated or unliquidated, determined or undetermined, joint or several, including
without limitation, all principal, Jntwrest, charges, including prepayment charges and late charges, and
loan fees at any time accruing or assessed on any Secured Obligation.

2.3 Incorporation. Al terms-cf-the Secured Obligations are incorporated herein by this
reference. All persons who may have or-acjuire an interest in the Subject Property are hereby deemed
to have notice of the terms of the Secured Obiications and to have notice, if provided therein, that: {a) the
Note or any other Secured Obligation may permit borrewing, repayment and reborrowing; and (b) the rate
of interest on one or more of the Secured Obligatioi's may vary from time to time.

24 Maximum Secured Amount. The maximum amaount secured by this Mortgage may decrease
or increase from time to time, but shall never exceed twicethe. 2ggregate amount of the Note and each
other instrument, agreement or obligation specifically descripzd herein or in any rider attached to and
recorded with this Mortgage, or otherwise incorporated herein by reference, including any of the foregoing
which is incorporated into this Mortgage by a modification or similer dosument recorded subsequent to
the date hersof. The maximum amount secured by this Mortgage srall not in any way imply that
Mortgagee shall be obligated to advance any amount at any time. Advancee of disbursements made by
Mortgagee to protect the security, under the terms hereof, shall not be deemiec t2 be optional advances.

2.5 Swap Agreement. Notwithstanding anything to the contrary contained in.this Morigage, the
parties herefo agree that all sums that may or shall become due and payable by Morigagnr to Mortgagee
under or in connection with any Swap Agreement {as defined in Section 1.1) or any similar Sznsaction or
other similar transaction howsoever described or defined, if any, including (but not liniited to) any
payments due thereunder and any amounts required to be paid to Mortgagee as a result of if» early
termination thereof or any event of default thereunder, shall be deemed to constitute additional iriierest on
the indebtedness represented by, and shall be evidenced by, the Note, shall be'secured by this Mortgage
and shall constitute part of the Secured Obligations. The lien of this Mortgage insofar as it secures
payment of sums that may or shall become due and payable by Morigagor to Mortgagee In accordance
with any Swap Agreement are and shall continue to be equal in lien to the lien of this Mortgage insofar as
it secures the payment of the balance of the Secured Obligations. The parties hereto agree that, if the
Note shall be declared to be immediately due and payable as the result of an occurrence of a Default {as
defined herein) or if the Note is not paid in full at maturity, then all sums that become avaiiable to
Mortgagee as the result of the foreclosure of this Mortgage shall be applied to, among other obligations,
sums due under any Swap Agreement,

29049984
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ARTICLE Hl1. ASSIGNMENT OF RENTS

3.1 - Assignment. For the purposes and upon the terms and conditions set forth herain,
Mortgagor assigns to Mortgagee all of Mortgagor's right, titie and interest in, to and under ail ieases,
licenses, rental agreements and other agreements of any kind relating to the use or occupancy of any of
the Subject Property, whether existing as of the date hereof or at any time hereafter entered into, together
with all guarantees of and security for any tenant's or lessee's performance thereunder, and all
amendments, extensions, renewals and modifications thereto (each, a "Lease” and collectivaly, the
"Leases"), together with any and all other rents, issues and profits of the Subject Property (collectively,
"Rents"). This assignment shall not impose upon Mortgagee any duty to produce Rents from the Subject
Property, no czuse Mortgagee to be: (a} a "mortgagee in possession” for any purpose (so long as it does
not take actual sossession of the Subject Property), (b} responsible for performing any of the obligations
of the lessor or landlord under any Lease; or (¢) responsible for any waste committed by any person or
entity at any fime-n_nossession of the Subject Property or any part thereof, or for any dangerous or
defective condition of the Subject Property, or for any negligence in the management, upkeep, repair or
control of the Subject Propsity, or for any other act or omission by any other person. This is a collateral
-agsignment for security oniy 2rid, to the extent permitted by applicable law, Mortgagee's right to Rents is
not contingent upon and may be‘exercised without taking possession of the Subject Praperty. Mortgagor
agrees-to execute and deliver tu Mortgagee, within five (5) days of Morigagee's written request, such
additional documents as Morigagee ‘may reasonably request to further evidence the assignment to
Mortgagee of any and all Leases and nanis. Mortgagee, at Mortgagee's option and without notice, may’
notify any lessee or tenant of this assignmcitof the Leases and Rents. ‘

3.2 Protection of Security. To protect the sesurity of this assignment, Mortgagor agrees:

(a) At Mortgagor's sole cost and expense: (i) to perform each obligation to be performed by the
lessor or landlord under each Lease and to enforce or secure the performance of each obligation to be
performed by the lessee or tenant under each Lease; (ii} nol to modify any Lease in any material respect,
nor accept surrender under or terminate the term of any Lease without Mortgagee's prior written consent;
(iii} not to anticipate the Rents under any Lease; and (iv) not to waive oirelease any lessee or tenant of or
from any Lease obligations. Mortgagor assigns to Mortgagee ali of Mortgrgor's right and power to modify
the terms of any Lease, to accept a surrender under or terminate thé larm of or anticipate the Rents
under any Lease, and to waive or release any lessee or tenant of or from ary | 2ase obligations, and any
attempt on the part of Mortgagor to exercise any such rights or powers withou: Mortgagee's prior written
consent shall be a breach of the terms hereof.

{b) At Mortgagor's sole cost and expense, to defend any action in any mannzi Zannected with
any Lease or the obligations thereunder, and io pay all costs of Mortgagee, inciudiric reasonabie
attorneys' fees, in any such action in which Mortgagee may appear.

(c) That, should Mertgagor fail to do any act required to be done by Mortgagor under & Lease,
then Mortgagee, but without obligation to do so and without releasing Mortgagor from any obligation
hereunder, may make or do the same in such manner and to such extent as Morigagee deems necessary
fo protect the security hereof, and, in exercising such powers, Mortgagee may employ attorneys and
other agents, and Mortgagor shall pay necessary costs and reasonabie attorneys' fees incurred by
Mortgagee, or its agents, in the exercise of the powers granted herein, Mortgagor shall give prompt
notice to Mortgagee of any default by any lessee or tenant under any Lease, and of any notice of defauit
on the part of Mortgagor under any Lease received from a lesses or tenant thereunder, together with an
accurate and complete copy thereof.

(d}  To pay to Mortgagee promptly upon demand all sums expended under the authority hereof,
including reasonable attorneys' fees, together with interest thereon at the highest rate per annum payable

2804988.4
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under any Secured Obligation, and the same, at Mortgagee's option, may be added.to any Secured
Obligation and shall be secured hereby.

33 License. Mortgagee confers upon Mertgagoer a license (“License”) to collect and retain the
Rents as, but not before, they come due and payable, until the occurrence of any Default. Upon the
occurrance of any Defaull, the License shall be auiomatically revoked, and Morigagee may, to the extent
permitied by applicable law, at Morigagee's option and without notice, either in person or by agent, with or
without bringing any action, or by a receiver to be appointed by a court: (a) enter, take possassion of,
manage and operate the Subject Property or any part thereof, (b} make, cancel, enforce or modify any
Lease; (c) obtain and evict tenants, fix or modify Rents, and do any acts which Mortgagee deems proper
to protect the sucurity hereof; and (d) either with or without taking possession of the Subject Property, in
its own name, sue for or otherwise collect and receive all Rents, including those past due and unpaid, and
apply the same ‘n succordance with the provisions of this Mortgage. The entering and taking possession
of the Subject Prozerty.the collection of Rents and the application thereof as aforesaid, shall not cure or
waive any Default, nol walve, modify or affect any notice of default hereunder, nor invalidate any act done
pursuant to any such nouice. ‘The License shall not grant to Mortgagee the right to possession, except as
provided in this Mortgage.

ARTICLEV. RIGHTS AND DUTIES OF THE PARTIES

41 Tifle. Mortgagor warrants that, except as disclosed to Morigagee prior to the date hereof in
the title policy which insures this Mortgaye and which is accepted by Mortgagee, Mortgagor lawfully
possesses and holds fee simpie title to, or if per.nitted by Mortgagee in writing, a leasehold interest in, the
Subject Property without limitation on the right to enzumber, as herein provided, and that this Mortgage is
a valid lien on the Subject Property and all of Mortgagor s interest therein.

4.2 Taxes and Assessments. Subject to the rigit. i any, of Mortgagor to contest payment of the
following pursuant to any other agreement between Mortgagor eud Mortgagee, Morigagor shall pay prior
to delinguency all taxes, assessments, levies and charges iinposed: (a) by any public or quasi-public
authority or utility company which are or which may become a lien 1pun or cause & loss in valus of the
Subject Property or any interest therein; or {b) by any public authority uron Mortgagee by reason of its
interest in any Secured Obligation or in the Subject Property, or by reason of any payment made to
Mortgagee pursuant to any Secured Obligation; provided however, that *origagor shall have no
obligation to pay any income taxes of Mortgagee. Promptly upon request by hloricagee, Morigagor shall
furnish to Mortgagee satisfactory evidence of the payment of all of the foregoina. Mortgagee is hereby
authorized to request and receive from the responsible governmental and non-governmantal personnel
written statements with respect to the accrual and payment of any of the foregoing.

4.3 Performance of Secured Obligations. Mortgagor shall promptly pay and pérform each
Secured Obligation when due.

44  Liens, Encumbrances and Charges. Mortgagor shall immediately discharge any lien on the
Subject Property not approved by Mortgagee in writing. Except as otherwise provided in any Secured
Obligation or other agreement with Mortgagee, Mortgagor shall pay when due all obligations secured by
or reducible to liens and encumbrances which shall now or hereafter encumber the Subject Property,
whether senior or subordinate hereto, including without limitation, any mechanics' liens.

4.5 Insurance. Mortgagor shall insure the Subject Property against loss or damage by fire and
such other risks as Mortgagee shall from time to time require. Mortgagor shall carry public liability
insurance, flood insurance if and as required by applicable law and such other insurance as Mortgagee
may reasonably require, including without limitation, terrorism, business interruption insurance or loss of
rental value insurance. Mortgagor shall maintain all required insurance at Mortgagor's expense, under
policies issued by companies and in form and substance satisfactory to Mortgagee. Mortgages, by

5
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reason of accepling, rejecting, approving or obtaining insurance, shall not incur any liability far: {a) the
existence, nonexistence, form or legal sufficiency thereof; {b) the solvency of any insurer; or (c) the
payment of losses. All policies and certificates of insurance shall name Mortgagee as loss payee, and
shall provide that the insurance cannot be terminated as to Mortgagee except upon a minimum of ten (10}
days' prior written notice to Mortgagee. Immediately upon any request by Mortgagee, Mortgagor shall
deliver to Mortgagee the copies of all such policies or certificates, with receipts evidencing annual
prepayment of the premiums.

46 Taxand Insurance Impounds. At Mortgagee's option and upon its demand, Mortgagor shall,
until all Secured Qbligations have been paid in full, pay to Mortgagee monthly, annually or as otherwise
directed by doitgagee an amount estimated by Mortgagee to be equal to: (a) all taxes, assessments,
levies and charges imposed by any public or quasi-public authority or utility company which are or may
become a lien Uprn the Subject Property and will become due for the fax year during which such
payment is so dirsted: and (b) premiums for fire, other hazard and mortgage insurance next due. If
Mortgagee determines et amounts paid by Mortgagor are insufficient for the payment in full of such
taxes, assessments, levies  and/or insurance premiums, Mortgagee shall nctify Mortgagor of the
increased amount required /2:"the payment thereof when due, and Morigagor shall pay to Mortgagee
such additional amount-within thirty (30} days after notice from Mortgagee. All amounts s¢ paid shall not
bear interest, except to the extent-and in the amount required by law, So long as there is no Defaulf,
Mortgagee shall apply said amounts o the payment of, or at Mortgagee's sole option release said funds
to Mortgagor for application to and paymaii of, such taxes, assessments, levies, charges and insurance
premiums. If a Defauit exists, Mortgagee a*iiz sole option may apply all or any part of said amounts fo
any Secured Obligation and/or to cure such Default, in which event Mortgagor shall be required to restore
all amounts so applied, as well as to cure any Defpuiinot cured by such application. Mortgagor hereby
grants and transfers to Mortgagee a security intecest in all amounts so paid and held in Mortgagee's
possession, and all proceeds thereof, to secure the payment and performance of each Secured
Obligation. Upon assignment of this Mortgage, Mortgages shall have the right to assign all amounts
collected and In its possession to ite assignee, whereuponMorizagee shall be released from all liability
with respect thereto. The existence of said impounds shall nit imit Mortgagee's rights under any other
provision of this Mortgage or any other agreement, statute or rule ol iaw. Within ninety-five (95} days
following full repayment of all-Secured Obligations (other than as'a_corisequence of a foreclosure or
conveyance in lieu aof foreclosure of the liens and security interests secuny any Secured Obligation), or
at such earlier time as Mortgagee in its discretion may elect, the halance vfall’amounts collested and in
Mortgagee's possession shall be paid to Martgagor, and no other party sheli hiave any right of claim
thereto.

4.7 Damages; Insurance and Condemnation Proceeds.

(a) (i) All awards of damages and all other compensation payable directly or indirecily by reason
of a condemnation or proposed condemnation (or transfer in lieu thereof) for public or piivate use
affecting the Subject Property, (i) all other claims and awards for damages to or decrease in value of the
Subject Proparty; (iil) all proceeds of any insurance policies payable by reason of loss sustained to the
Subject Property; and (iv) all interest which may accrue on any of the foregoing, are all assigned to and
shall be paid to Mortgagee. At the reasonable discretion of Morigagee, whether or not its security is or
may be impaired, but subject to applicable law if any, and without regard to any requirement contained in
any other Section hereof, Morigagee may apply ali or any of the proceeds it receives to its expenses in
settling, prosecuting or defending any such claim and apply the balance to the Secured Obligations in any
order, and release all or any part of the proceeds to Mortgagor upon any conditions Morigagee may
impose. Mortgagee may commence, appear in, defend or prosecute any assigned claim or action, and
may adjust, compromise, settle and collect all claims and awards assigned to Mortgagee; provided
however, that, except as a result of Morigagee's gross negligence, in no event shalil Mortgagee be
responsible for any failure to collect any claim or award, regardless of the causs of the failure.

2904998 .4
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(b} At its sole option, Mortgagee may permit insurance or condemnation proceeds held by
Mortgagee to be used for repair or restoration but may impose any conditions on such use as Mortgagee
deems necessary.

48 Maintenance and Preservation of Subject Property. Subject fo the provisions of any
Secured Obligation, Mortgagor covenants:

(a) tokeep the Subject Pfoperty in good condition and repair;

(b)y except with Mortgagee's prior written consent, not to remove or demolish the Subject
Property, nac rvaterially alter, restore or add to the Subject Property, nor inltiate or acquiesce in any
change In any 7oning or other land classification which affects the Subject Property;

(¢} to restore promptly and in good workmanlike manner any portion of the Subject Property
which may be damaged or destroyed, unless Mortgagee reasonably requires that all of the insurance
proceeds be used to reddce the Secured Obligations as provided in the Section hereof entitled Damages;
Insurance and Condemnatio . Troceeds;

{d) to comply with and 1iet 1o suffer violation of any or all of the following which govern acts or
conditions on, or otherwise affect the/Sutject Property: (i) laws, ordinances, regulations, standards and
judicial and administrative rules ana- siders; (i) covenants, conditions, restrictions and equitable
servitudes, whether public or private; and-iiy requirements of insurance companies and any bureau or
agency which establishes standards of insurauiliy; '

(&} notto commit or permit waste of the Subject Property; and

{fy  to do all other acts which from the charactar or use of the Subject Property may be
reasonably necessary to maintain and preserve its value. '

49 Hazardous Substances; Environmental Provisions. Morgagor represents and warrants to
Mortgagee as follows:

(@) Except as disclosed to Mortgagee in writing prior to the <dai7 hereof, to the best of
Mortgagor's actual knowledge, the Subject Property is not and has nol been a site for the use,
generation, manufacture, storage, treatment, disposal, release or threatened relvase, transportation or
presence of any substances which are "hazardous substances,” "hazardous wastes," “hazardous
materials” or "oxic substances” under the Hazardous Materials Laws, as defined 1olov andfor other
applicable environmental laws, ordinances and regulations (collectively, the "Hazardous Maierials"),

(b}  To the best of Mortgagor's actual knowledge, the Subject Property is in compliance with all
taws, ordinances and regulations relating to Hazardous Materials (collectively, the "Hazardous Materials
Laws"), including without limitation, the Clean Air Act, the Federal Water Poliution Control Act, the Federal
Resource Conservation and Recovery Act of 1976, the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, the Superfund Amendments and Reauthorization Act of 19886,
the Federal Toxic Substances Control Act and the Occupational Safety and Health Act, as any of the
same may be amended, modified or supplemented from time to time, and any other applicable federal,
state or local environmental laws, and any rules or regulations adopted pursuant to any of the foregoing.

{¢) To the best of Mortgagor's actual knowledge, there are no claims or actions panding or

threatened against Mortgagor or the Subject Property by any governmental entity or agency, or any other
person or entity, refating to any Hazardous Materials or pursuant to any Hazardous Materials Laws.
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{d) Mortgagor hereby agrees to defend, indemnify and hold harmless Morigagee, its directors,
officers, employees, agents, successors and assigns, from and against any and all losses, damages,
kabilities, claims, aclions, judgments, court costs and legal or other expenses (including without limitation,
attorneys' fees and expenses) which Mortgagee may incur as a direct or indirect consequence of the use,
generation, manufacture, storage, freatment, disposal, release or threatened release, transportation or
presence of Hazardous Materials in, on, under cr about the Subject Property. Mortgagor shali pay to
Mortgagee immediately upon demand any amounts owing under this indemnity, together with interest
from the date of demand until paid in full at the highest rate of Interest applicable to any Secured
Obligation. MORTGAGOR'S DUTY AND OBLIGATION TO DEFEND, INDEMNIFY AND HOLD
HARMLESS MORTGAGEE SHALL SURVIVE THE CANCELLATION OF THE SECURED OBLIGATIONS
AND THE RFLIZASE OR PARTIAL RELEASE OF THIS MORTGAGE.

(e) Mortouoor shall promptly advise Mortgagee in writing upon Mortgagor's discovery of any
occurrence or corciticn on the Subject Property, or on any real property adjoining or in the vicinity of the
Subject Property, thal aces or could cause all or any part of the Subject Property to be contaminated with
any Hazardous Materiais 4r otherwise be in violation of any Hazardous Materials Laws, or cause the
Subject Property to be subjsct to any restrictions on the ownership, occupancy, transferability or use
thereof under any Hazardous Materiats Laws.

{f)  Infurtherance of the provisions of this Section, Mortgager and Mortgagee hersbhy agree that
the terms, covenants and conditions cuniained in the environmental indemnity of even date herewith of
Mortgagor and certain guarantors with respect to various environmental matters (the “Indemnity”) are
. hereby incorporated herein and made a part hereof as if such Indemnity was fully set forth in this
Mortgage. in the event of a conflict between the termiz of this Mortgage and the Indemnity, the indemnity
shall control.

4,10 Protection of Security. Mortgagor shall, at (Meitnagor's sole expense: (a) protect, preserve
and defend the Subject Property and Mortgagor's title ana right fo possession of the Subject Property
against all adverse claims; (b) if Mortgagor's interest in the Subiest Property is a leasehold interest or
estate, pay and perform in a timely manner all obligations o be pain and/or performad by the lessee or
tenant under the lease or other agreement creating such leasehoid infzrest or estate; and (¢) protect,
preserve and defend the security of this Mortgage and the rights and naveers of Mortgagee under this
Mortgage against all adverse claims. Mortgagor shall give Mortgagee prompt notice in writing of the
assertion of any claim, the filing of any action or proceeding, or the ociurfence of any damage,
condemnation offer or-other action relating to or affecting the Subject Property ara: if Mortgagor's interest
in the Subject Property is a leasehold interest or estate, of any notice of defauli \or demand for
performance under the lease or other agreement pursuant to which such leasshold imsrest or eslate was
created or exists.

4,11 Powers and Duties of Mortgagee. Mortgagee may, upon written request, without otiigation
to do so or liability therefor and without notice: (a) release all or any part of the Subject Property from the
lien of this Mortgage; (b) consent to the making of any map or plat of the Subject Property; and (c) join in
any grant of easement or declaration of covenants and restrictions with respect to the Subject Property,
or any extension agreement or any agreement subordinating the lien or charge of this Mortgage.
Mortgagee may from time to time apply to any court of competent jurisdiction for aid and direction in the
exercise or enforcement of its rights and remedies available under this Mortgage, and may obtain orders
or decrees directing, confirming or approving acts in the exercise or enforcement of said rights and
remedies. Morigagee has no obligation o notify any party of any pending sale or any action or
proceading (including, but not limited to, actions in which Mortgagor or Mortgagee shall be a party) unless
held or commenced and maintained by Mortgagee under this Mortgage.

2904998.4
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4.12 Compensation, Exculpation and Indemnification of Mortgages.

(@) Mortgagor shall pay Mortgagee reasonable compensation for services rendered concerning
this Mortgage, including without limitation, the providing of any statement of amounts owing under any
Secured Obligation. Mortgagee shall not directly or indirectly be liable to Mortgagor or any other person
as a consequence of: (i) the exercise of any rights, remedies or powers granted fo Mortgagee in this
Mortgage; (ii} the failure or refusal of Mortgagee to perform or discharge any obligation or liability of
Mortgagor under this Mortgage or any Lease or other agreement related to the Subject Property; or (ili)
any loss sustained by Mortgagor or any third party as a result of Mortgagee's fallure to lease the Subject
Property after any Default or from any other act or omission of Mortgagee in managing the Subject
Property after any Default unless such loss is caused by the willful misconduct or gross negtigence of
Mortgagee; anrno such liability shall be asserted or enforced against Morigagee, and all such liability is
hereby expressiy waived and released by Mortgagor.

(b)  Mortgagorshall indemnify Mortgagee against, and hold Mortgagee harmless from, any and
all losses, damages, liakilitiss, claims, causes of action, judgments, court costs, attorneys' fees and other
legal expenses, costs ot evidence of title, costs of evidence of value, and other expenses which
Mortgagee may suffer or incur; (i) by reason of this Mortgage; (ii} by reason of the performance of any act
required or permitted hereunde: or by law; (iii) as a result of any failure of Mortgagor to perform
Mortgagor's obligations; or {iv} by r2ason of any alleged obligation or undertaking of Mortgagee to
perform or discharge any of the repreceriations, warranties, conditions, covenants or other obligations
contained in any other document related ic 't Subject Property, including without limitation, the payment
of any taxes, assessments, rents or other leas« nbiigations, liens, encumbrances or other obligations of
Mortgagor under this Morfgage. Mortgagor's Jutv-to indemnify Mortgagee shall survive the payment,
discharge or cancellation of the Secured Obligatior's and the release or satisfaction, in whole or in part, of
this Mortgage. ' :

(¢} Mortgager shail pay ‘all indebiedness arising dnrer this Section promptly upon demand by
Mortgagee, together with interest thereon from the date of deriard until paid in full at the highest rate per
annum payable under any Secured Obligation. Mortgagee may, at its-2ntion, add any such indebtedness
to any Secured Obligation.

413 Due on Sale or Encumbrance. Except as permitted by iha provisions of any Secured
Obligation or applicable law, If the Subject Property or any interest therein shall be sold, transferred
(including without limitation, where applicable, through sale or transfer of a majcriiy or controlling interest
of the corporate stock, or any general partnership, limited liability company or other’similar interests, of
Mortgagor), morigaged, assigned, encumbered or leased, whether voluntarity, invo'Untarily or by
operation of law (each of which actions and events is called a "Transfer”), without Meitgagee's prior
written consent, THEN Mortgagee may, at its sole option, declare all Secured Obligations immediately
due and payable in full, other than the Secured Obligations under any Swap Agreement which hall be
due in accordance with and governed by the provisions of the Swap Agreement. Mortgagor shall notify
Mortgagee in writing of each proposed Transfer not less than twenty (20) business days prior to the
proposed date of closing so that Mortgagee may review the proposed Transfer and advise Mortgagor of
the acceptability or any conditions to same.

414 Releases, Extensions, Mcdifications and Additional Security. Without notice to or the
consent, approval or agreement of any persons or entities having any interest at any time in the Subject
Property or in any manner obligated under any Secured Obligation (each, an “Interested Party"),
Mortgagee may, from time to time, release any interested Party from liability for the payment of any
Secured Obligation, take any action or make any agreement extending the maturity or otherwise altering
the terms or increasing the amount of any Secured Obligation, accept additional security, and enforce,
waive, subordinate or release all or a portion of the Subject Property or any other security for any
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Secured Obligation. None of the foregoing actions shall release or reduce the personal liability of any
Interested Party, nor release or impair the priority of the lien of this Mortgage upon the Subject Property.

4.15 Release of Mortgage. Upon indefeasible satisfaction in full of the Secured Obligations and
payment of reasonable attorneys' fees, Mortgagee, without warranty, shall, upon Mortgagor's written
request, promptly deliver far recording in the appropriate reat property records a satisfaction or release of
Mortgage for the Subject Property, or that portion thereof then covered hereby, from the lien of this
Mortgage.

4,16 Subrogation. Mortgagee shall be subrogated to the lien of all encumbrances, whether or not
released of 1acord, paid in whole or in part by Mortgagee pursuant to this Mortgage or by the proceeds of
any Secured Ohiigation.

ARTICLE V. DEFAULT PROVISIONS

5.1 Default. The acsurrence of any of the following that is not cured within any applicable grace
or cure period {after any aplicable notice), if applicable, as set forth harein, shall constitute a “Default”
under this Mortgage: (a) Mortgagor shall fail to observe or perform any obligation or agreement contained
herein; (b} any representation ur warranty of Mortgagor herein shall prove to be incorrect, false or
misleading in any material respect when inade; or (¢) any default in the payment or performance of any
‘obligation, or any defined event of acfauit, under any provisions of the Note or any other contract,
instrument or document executed in connection with, or with respect to, any Secured Obligation. |

5.2 Rights and Remedies. Upon the ocruirence of any Default, and at any time thereafter,
Mortgagee shall have all the following rights and remedies:

(a)  With or without notice, to declare ali Secur=d-Qbligations immediately due and payable in
full, other than Secured Obligations under any Swap Agreement. which shall be due in accordance with
and governed by the provisions of the Swap Agresement, '

(b)  With or without notice, without releasing Mortgagor from.any. Secured Obligation and without
becoming a mortgagee in possession, to cure any Default of Mortgagor ard, in connection therewith: (i} to
enter upon the Subject Property and to do such acts and things as Morigegee deems necessary or
desirable to protect the security of this Mortgage, including without limitation, (¢ apbear in and defend any
action or proceeding purporting to affect the security of this Mortgage or the rights or powers of
Mortgagee hereunder; (ii) to pay, purchase, contest or compromise any encumbrarice, charge, lien or
claim of lien which, In the judgment of Mortgagee, is senior in priority to this Mortgaga, this iudgment of
Mortgagee being conclusive as between the parties hereto; (iii) to obtain, and to pay ary sremiums or
charges with respect to, any insurance required to be carried hereunder; and (iv) to emgloy counsel,
accountants, contractors and other appropriate persons to assist Morigagee.

{c} To commence and maintain an action or actions in any court of competent jurisdiction to
foreclose this Mortgage or fo obtain specific enforcement of the covenants of Mortgagor under this
Morigage, and Mortgagor agrees that such covenants shall be specifically enforceable by injunction or
any other appropriate equitable remedy. For the purposes of any suit brought under this subsection,
Marigagor waives the defenses of laches and any applicable statute of limitations.

(d}  To apply to a court of competent jurisdiction for, in accordance with 735 ILCS 5/15-1701 and
15-1702, appointment of a receiver of the Subject Property or to be placed in possession of the Subject
Property itself, as a mortgagee in possession, as a matter of strict right and without regard to: (1) the
adequacy of the security for the repayment of the Secured Obligations; (ii) the existence of a declaration
that the Secured Obligations are immediately due and payable; or iii) the filing of a notice of default; and
Mortgagor consents to such appointment. Such receiver, or Mortgagee; if and when placed in

10
2604998 .4




1427319061 Page: 13 of 22

UNOFFICIAL COPY

possession, shall have, in addition to any other powers provided in this Morigage, all powers, immunities
and duties as provided for in 735 ILCS 15-1701, 15-1702 and 15-1703.

{e) To take and possess all documents, books, records, papers and accounts of Mortgagor or
the then owner of the Subject Property; to make or modify Leases of, and other agreements with respect
to, the Subject Property upon such terms and conditions as Morigagee deems proper; and to make
repairs, alierations and improvements to the Subject Property deemed necessary, in Morigages's
judgment, to pratect or enhance the security hereof.

(f)  To resort to and realize upon the security hereunder and any other security now or later held
by Mortgagee soncurrently or successively and in one or several consolidated or independent judicial
actions or lawlully taken non-judicial proceedings, or both, and to apply the proceeds received in
accordance witli the Section hereof entitied Application of Foreclosure Sale Proceeds, all in such order
and manner as Mz touoee shall determine in its sole discretion. ‘

(g  Upon sale of iz Subject Property at any judiciat foreclosure, Mortgagee may credit bid (as
determined by Mortgages - its sole discretion) all or any portion of the Secured Qbligations. In
determining such credit bid, Mertuagee may, but is not obligated to, take into account all or any of the
following: (i) appraisals of the Sukject Property as such appraisals may be discounted or adjusted by
Mortgagee in its sole underwriting disCretion; (if) expenses and costs incurred by Mortgagee with respect
to the Subject Property prior to foreclosure; (iil} expenses and costs which Mortgagee anticipates will be
incurred with respect to the Subject Propziiy after foreclosure, but prior to resale, including without
limitation, costs of structural reports and other<tue diligence, costs to carry the Subject Property prior to
resale, costs of resale (e.g., commissions, attorneys'izes, and taxes), Hazardous Materials clean-up and
monitoring, deferred maintenance, repair, refurbisament and retrofit, and costs of defending or settling
litigation affecting the Subject Property; (iv) declining trands in real property values generally and with
respect to properties similar to the Subject Property; (v) anticipated discounts upon resale of the Subject
Property as a distressed or foreclosed property; (vi) the enistzrce of additional collateral, if any, for the
Secured Obligations; and (vii) such other factors or matiers that Mortgagee deems appropriate.
Morigagor acknowledges and agrees that: (A) Mortgagee is not requirsd to use any or all of the foregoing
factors to determine the amount of its credit bid; (B) this Section dces not impose upon Mortgagee any
additional obligations that are not imposed by law at the time the credit'ail is made; (C) the amount of
Mortgagee's credit bid need not have any relation to any loan-to-value raiies specified in any agreement
between Mortgagor and Mortgagee or previously discussed by Mortgajor _and Mortgagee; and
{D) Mortgagee's credit bid may be, at Mortgagee's sole discretion, higher or lewer than any appraised
value of the Subject Preperty.

{h) Mortgagor acknowledges that the transaction of which this Mortgage is .a part is a
transaction that does not include either agricultural real estate (as defined in 735 ILCS 6/15-1201), or
residential reat estate (as defined in 735 ILCS 5/15-1219), and to the fullest extent permitt¢a oy law,
Mortgagor hereby voluntarity and knowingly waives its rights to reinstatement and redemption including
as allowed under 735 ILCS 5/15-1601(b) and the benefits of all present and future valuation,
appraisement, homestead, exemption, stay, redemption and moratorium law under any state or federal
law,

()  Notwithstanding the provisions of this Section, any foreclosure of all or any portion of the lien
of this Mortgage shall be in accordance with the lllinois Mortgage Foreclosure Act, 735 ILCS 5/15-1101 et
seq,, as from time fo time amended (the "Act”). -

(1) Inthe event that any provision in this Mortgage shall be inconsistent with any provision of the
Act, the provisions of the Act shall take precedence over the provisions of this Mortgage, but shall
not invalidate or render unenforceable any other provision of this Mortgage that can be construed
in a manner consistent with the Act. To the extent Mortgagee’s rights under this Mortgage are
more limited than the rights statutorily mandated to inure to the benefit of Mortgagee pursuant to
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the Act, the Act shall control. .

{2) Without limiting the generality of the foregoing, all expenses incurred by Mortgagee upon the
ocourrence and during the continuation of a Default to the extent reimbursable under Sections 15-
1510 and 15-1512 of the Act, whether incurred before or after any decree or judgment of
foreclosure, and whether or not enumerated in this Mortgage, shall be added to the obligations

secured hereby.

(i)  All advances, disbursements and expenditures made by Mortgagee in accordance with the

terms of this Mortgage and the other Loan Documents, whether before or during a foreclosure of this
Mortgage, or bafore or after judgment of foreclosure therein, and at any time prior to sale of the Subject
Property, and, where applicable, after sale of the Subject Property, and during the pendency of any
related proceedivigs, in addition io those otherwise -authorized by the Act, shall have the benefit of all
applicable provisionrs of the Act, including without limitation advances, disbursements and expenditures
for the following purguses:

(1) Al advances by Mortgagee in accordance with the terms of the Mortgage or the other Loan
Documents to: (I}-ureserve, maintain, repair, restore or rebuild the improvements upon the
Subject Property; (ii} praserva the lien of the Mortgage or the priority thereof; or (iii) enforce the
Mortgage, as referred to in'Section 15-1302(b)(5) of the Act;

(2) Payments by Mortgagee of 41) principal, interest or other obligations in accordance with the
terms of any senior mortgage or siar. prior lien or encumbrance, (i) real estate taxes and
assessments, general and special, anz 2!l other taxes and assessments of any kind or nature
whatsoever which are assessed or imposes-upon the Subject Property or any part thereof, {iii)
other obligations authorized by the Mortgage, or (iv} with court approval, any other amounts in
connection with other liens, encumbrances ¢r interests reasonably necessary fo preserve the
status of title, as referred to in Section 15-1505 of'ths Act;

(3) Advances by Mortgagee in settiement or compieinise of any clatms asserted by claimants
under senior mertgages or any ather pricr liens;

{4) Attorneys’ fees and other costs incurred: (i} in conngclien with the foreclosure of the
Mortgage as referred to in Sections 15-1504(d){2) and 15-1510 ot ipa Act: {li) in connection with
any action, suit or proceeding brought by or against Mortgagee fir the enforcement of the
Mortgage or arising from the interest of Mortgagee hereunder; or (i) i preparation for or in
connaction with the commencement, prosecution or defense of any otrher action related to the
Mortgage or the Subject Property,

{5) Mortgagee’s fees and costs, including attorneys' fees, arising between the erary of judgment
of foreclosure and the confirmation hearing as referred to in Section 15-1508(b){1) of the Act;

{6) Expenses deductible from proceeds of sale as referred to in Sections 15-1512(a) and (b} of
the Act; and

{7) Expenses incurred and expenditures made by Mortgagee for any one or more of the
following: (i) if the Subject Property or any portion thereof canstitutes one or more units under a
condominium declaration, assessments imposed upon the unit owner thereof; (i) if Mortgagor’s
interest in the Subject Property is a leasehold estate under a lease or sublease, rentals or other
payments required to be made by the lessee under the terms of the iease or sublease: (iii)
premiums for casualty and liability insurance paid by Mortgagee whether or not Mortgagee or a
receiver is in possession, if reasonably required in reasonable amounts, and ail renewals thereof,
without regard to the limitation to maintaining of existing insurance in effect at the time any
receiver or Mortgagee takes possession of the Subject Property imposed by Section 15-
1704{c)(1) of the Act; {iv) repair or restoration of damage or destruction in excess of available
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insurance proceeds or condemnation awards; (v) payments deemed by Mortgages to be required

- for the benefit of the Subject Property or required fo be made by the owner of the Subject
Property under any grant or declaration of easement, easement agreement, agreement with any
adjoining land owners or instruments creating covenants or restrictions for the benefit of or
affecting the Subject Property; (vi) shared or common expense assessments payable to any
assoclation or corporation in which the owner of the Subject Properiy is a member in any way
affecting the Subject Property; (vii) if any portion of the credit facilities secured hereby is a
construction loan, costs incurred by Mortgagee for demolition, preparation for and completion of
construction, as may be authorized by the applicable Loan Documents; (viii) payments required to
be paid by Mortgagor or Mortgagee pursuant to any lease or other agreement for occupancy of
the Subject Property; and (ix) if the Mortgage is insured, payment of FHA or private mortgage
insurance required to keep such insurance in force.

53 Applicaton of Foreclosure Sale Proceeds. Notwithstanding anything contained in this
Mortgage to the cantrary, the proceeds of any foreclosure sale of the Subject Property shall be distributed
and applied in accorcance with Section 15-1512 of the Act in the following order of priority; first, on
account of all reasonable costs and expenses incident to the foreclosure proceedings or such other
remedy, including all such lems. as are mentioned in Section 5.2(j) above; second, on account of all
reasonable costs and expenses in ¢onnection with securing possession of the Subject Property prior to
such foreclosure sale, and the reasonahle costs and expenses incurred by or on behalf of Mortgagee in
connection with holding, maintaining nd preparing the Subject Property for sale, including all such items
as are mentioned in Section 5.2(j) abcve) third, in satisfaction of all claims in the order of priority
adjudicated in the foreclosure judgment or rrdier zonfirming sale (provided that Secured Obligations due

. under any Swap Agreement shall be paid pan..sssu with all other outstanding Secured Obligations); and
fourth, any remainder in accordance with the croer o7 court adjudicating the foreclosure proceeding.

_ "5.4  Application of Other Sums. All Rents or other sums received by Mortgagee or any agent or
receiver hereunder, less all costs and expenses incurreu vy Mortgagee or such agent or receiver,
including reasonable attorneys' fees, shall be applied to payment of the Secured Obligations in such order
as Mortgagee shall determine in its sole discretion; provideu hiewever, that Mortgagee shali have no
liahility for funds not actually received by Mortgagee, and provided furtnaer that Secured Obligations due
under any Swap Agreement shall be paid pari passu with all other ouiztanuing Secured Qbligations.

5.5 No Cure or Waiver. Neither Mortgagee's or any receiver's entry uwon and taking possession
of the Subject Property, nor any collection of Rents, insurance proceeds, condamnation proceeds or
damages, other security or proceeds of other security, or other sums, nor the applization of any collected
sum to any Secured Obfigation, nor the exercise of any other right or remedy by Mo-tgagee or any
receiver shall impair the status of the security of this Mortgage, or cure or waive any Ureach, Default or
notice of default under this Mortgage, or nullify the effect of any notice of default or a8z {unless all
Secured Obligations and any other sums then due hereunder have been paid in full and Mertpsgor has
cured all other Defaults), or prejudice Mortgagee in the exercise of any right or remedy, or be vonstrued
as an affirmation by Mortgagee of any tenancy, lease or option of the Subject Property or a subordination
of the lien of this Mortgage.

5.6 Costs, Expenses and Aftorneys' Fees. Mortgagor agrees o pay io Mortgagee promptly
upan demand the full amount of all payments, advances, charges, costs and expenses, including court
costs and reasonable attorneys' fees (to include outside counsel fees and ali allocated costs of
Morigagee's in-house counsel), expended or incurred by Mortgagee pursuant to this Article V, whether
incurred at the trial or appellate level, in an arbitration proceeding or otherwise, and including any of the
foregoing incurred in connection with any bankruptey proceeding (including without limitation, any
adversary proceeding, contested matter or motion brought by Mortgagee or any cther person) relating to
Mortgagor or in any way affecting any of the Subject Property or Mortgagee's ability to exercise any of its
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rights or remedies with respect thereto. All of the foregoing shall be paid by Mortgagor with interest from
the date of demand until paid in full at the highest rate per annum payabie under any Secured Obligation.

57 Power to File Notices and Cure Defaults. Mortgagor hereby irrevocably appoints Mortgagee
and its successors and assigns as Mortgagor's true attorney-in-fact to perform any of the foliowing
powers, which agency is coupled with an interest: (a) to execute and/or record any notices of completion,
cessation of labor, or any other notices that Mortgagee deems appropriate to protect Mortgagee's
interest; and (b) upon the cccurrence of any event, act or omission which with the giving of notice or the
passage of time, or both, would consfitute a Default, to perform any obligation of Mortgagor hereunder;
provided however, that Mortgagee, as such attorney-in-fact, shall only be accountable for such funds as
are actually recsived by Mortgagee, and Mortgagee shall not be liable to Mortgagor or any other person
or entity for anyiailure to act under this Section.

58 Remsidies Cumulative; No Waiver, All rights, powers and remedies of Mortgagee hereunder
are cumulative and arewn addition to all rights, powers and remedies provided by law or in any other
agreements between Mortgzgor and Mortgagee. No delay, failure or discontinuance of Mortgagee in
exercising any right, power »»remedy hereunder shall affect or operate as a waiver of such right, power
or remady; nor shall any single &r partial exercise of any such right, power or remedy preclude, waive or

otherwise affect any other or furtner exercise thereof or the exercise of any other right, power or remedy.

59 Mortgagee's Right to Procurs Insurance. Mortgagor acknowledges receipt of the following
notice' (which is provided pursuant to paragianh (3) of 815 ILCS 180/10): Unless Morigagor provides
evidence of the Insurance coverage requires -hereunder and under any other agreement betwesn
Mortgagor and Mortgagee, Mortgagee may (buishall not be obligated to) purchase insurance at
Mortgagor's expense to protect Mortgagee's interests in the Subject Property. This insurance may, but
need not, protect Mortgagor's interests. The coverage that Mortgagee purchases niay not pay any claim
that Mortgagor may makes or any claim that is made agaiiist Mortgagor in connection with the Subject
Property. Mortgagor may later cancel any insurance purchases by Mortgagee, but only after providing
evidence that Mortgagor has obtained the insurance required he'ernder and under any other agresment
between Mortgagor and Mortgagee. If Mortgagee purchases insurance for the Subject Property,
Mortgagor will be respensible for the costs of that insurance, including the insurance premium, interest
thereon from the date of each such payment cor expenditure at the ther applicable rate under the Note
and any. other charges that Mortgagee may impose in connection with the pizcement of the insurance,
until the effective date of the cancellation or expiration of the insurance. ‘Tre ‘costs of the insurance
obtained by Mortgagee may be added to the Secured Obligations. The costs ¢f the insurance cbtained
by Mortgagee may be more than the cost of insurance Mortgagor may be able to obiain on its own.
Unless Mortgagee otherwise agrees in writing, Mortgagor shall pay to Mortgagee the-fuli‘casts of such
insurance, together with the accrued interest therecn and the other charges in connesiici therewith,
within thirty (30) days after demand therefor or, at the option of Mortgagee, the costs of the nsurance
obtained by Mortgagee may be added to the Secured Obligations.

ARTICLE VI. SECURITY INTEREST

6.1 Grant of Security Interest in Personal Properfy. Mortgagor hereby grants a security
interest in any personal property inciuded in the Subject Property. This Mortgage constitutes a security
agreement under the UCC and shall be deemed to constitute a fixture financing statement. For the
purposes of such fixture financing statement, (i) Mortgagor s the debtor; (i) Mortgagor is the record
owner of the Land upon which the fixtures and other items and types of personal property are focated: (iii)
Mortgagsee is the Secured Party; (iv) the mailing addresses of Mortgagor and Mortgagee are as set forth
on the cover page of this Mortgage; and (v) this financing statement covers the Subject Property and any
proceeds or products of the Subject Property. On request of Mortgagee, Mortgagor will execute one or
more financing statements in form satisfactory to Mortgagee and will pay all costs and expenses of filing
the same in all public filing offices, where flling is deemed desirable by Mortgagee. Morigagee is
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authorized to file financing statements relating to the Subject Property without Mortgagor's signature
where permitied by law. Mortgagor appoints Mortgagee as its attorney-in-fact to execute such
documents necessary to perfect Mortgagee's security interest on Mortgagor’s behalf. The appointment is
coupled with an interest and shall be irrevocable as long as any obligations remain outstanding.

ARTICLE VII. MISCELLANEQUS PROVISIONS

7.1 No Merger. No merger shall occur as a result of Mortgagee's acquiring any other estate in,
or any other lien on, the Subject Property unless Mortgagee specifically consents to a merger in writing.

7.2 _“Exscution of Documents. Mortgagor agrees, upon demand by Martgagee, to execuie any
and all documerits and instruments required to effectuate the provisions hereof,

7.3 Right.of Inspection. Mortgagee or its agents or employees may enter onto the Subject
Property at any reasdonzble time for the purpose of inspecting the Subject Property and ascertaining
Mortgagor's compliance wif*: the terms hereof.

7.4 Nofices. All notices, requests and demands which Mortgagor or Mortgagee is required or
may desire to give to the other party must be in writing, delivered to each party at the following address:

MORTGAGOR; 2121 TOUEN AVENUE LLC
c/o House ¢f Spices (India), Inc.
127-40 Willets-“rint Bivd,
Flushing, New York 142368
Atltention: Nell Soni
Facsimile: 718-507-74973

With a copy to: 630 Third Avenue, 23" Fioor
New York, New York 10017
Attention: Michael Katz, Esq.
Facsimile: 914-232-8673

MORTGAGEE: WELLS FARGO BANK, NATIONAL ASSOCIATION
58 South Service Road
Melville, New York 11747
Attention: Mr. Alan Lamantia, Vice President
Facsimile: 516-577-8333

With a copy to: CERTILMAN, BALIN, ADLER & HYMAN, LLP
90 Merrick Avenue
East Meadow, New York 115554
Attention: Kenneth A. Hoffmann, Esg.
Facsimile: 516-296-7111

or to such other address as any party may designate by written notice to all other parties. Each such
notice, request and demand shail be deemed given or made as foliows: (a)if sent by hand delivery or
overnight delivery service, upon delivery or rejection; (b) if sent by mail, upon the earlier of the date of
receipt or three (3) days after deposit in the U.S. mail, first class and postage prepaid; and (¢) if sent by
facsimile, upon receipt during normal business hours (except that, if not given during normal business
hours for the recipient, shall be deemed to have been given at the opening of business on the next
Business Day for the recipient).
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7.5 Successors: Assignment. This Mortgage shall be binding upon and inure to the benefit of
the successors and assigns of the parties hereto; provided however, that this Sectior does not waive the
provisions of the Section hereof entitied Due on Sale or Encumbrance. Mortgagee reserves the right to
sell, assign, transfer, negotiate or grant participations in all or any part of, or any interest in, Mortgagee's
rights and benefits under the Note, any and all other Secured Obligations and this Mortgage. In
connection therewith, Mortgagee may disclose all documents and information which Mortgagee now has
or hereafter acquires relating to the Subject Property, all or any of the Secured Obligations and/or
Mortgagor and, as applicabie, any partners, joint venturers or members of Mortgagor, whether furnished
by any Mortgagor or otherwise. :

7.6 / Riles of Construction. (a) When appropriate based on the identity of the parties or other
circumstances, (e masculine gender includes the feminine or neuter or both, and the singular number
includes the piural; ib) the term "Subject Property” means all and any part of or interest in the Subject
Property; (¢) all Saction headings herein are for convenience of reference only, are not a part of this
Mortgage, and shall Le uisregarded in the interpretation of any portion of this Mortgage; (d) if more than
one person or entity has executed this Mortgage as "Mortgagor,” the obligations of alt such Mortgagors
hereunder shall be joint and-several; and (e} all terms of Exhibit A, and each other exhibit and/or rider
attached hereto and recorded hzrewith, are hereby incorporated into this Mortgage by this reference.

7.7 Severability of Provisions. If'any provision of this Mortgage shall be held to be prohibited by
~or invalid under applicable law, such provision shalt be ineffective only to the exient of such prohibition or
invalidity without invalidating the remaindar jof such provision or any remaining provisions of this
Mortgage. '

7.8 Governing Law. This Mortigage shall he gnverned by and construed in accordance with the
laws of the State of Mlinois, but giving effect to federal Jaws applicable to national banks. :

7.9 Use of Proceeds. Mortgagor hereby covenants and agrees that all of the proceeds of the
Secured Obligations will be used solely for business purposes aicd-in furtherance of the regular business
affairs of Mortgagor, and the entire principal obligation secured herehy vonstitutes: (I} a "business loan,”
as that term is used in, and for all purposes of, the lllinois Interect Ani, 815 ILCS 205/0.01, et seq.,
including Section 4(1)(c) thereof, and (i) a “loan secured by a mortgage ¢r.r2al estate” within the purview
and operation of Section 205/4{1)()) thereof.

7.10 Arbitration.

(a)  Arbitration. The parties hereto agres, upon demand by any party, to-subin to binding
arbitration afl claims, disputes and controversies between or among them (and thei respective
employees, officers, directors, attorneys, and other agents), whether in tort, contract or otherwiza in any
way arising out of or relaling to this Morigage and its negotiation, execution, collateral zation,
administration, repayment, modification, extension, substitution, formation, inducement, enforcement,
default or termination. In the event of a court ordered arbitration, the party reguesting arbitration shall be
respansible for timely filing the demand for arbitration and paying the appropriate filing fee within 30 days
of the abatement order or the time specified by the court. Failure to timely file the demand for arbitration
as ordered by the court will result in that party's right to demand arbitration being automatically
terminated.

(b}  Governing Rules. Any arbitration proceeding will (i) proceed in a location in lllinois selected
by the American Arbitration Association ("AAA"); (i) be governed by the Federal Arbitration Act (Title 9 of
the United States Code), notwithstanding any conflicting choice of law provision In any of the documents
between the parties; and (iil) be conducted by the AAA, or such other administrator as the parties shall
mutually agree upon, in accordance with the AAA's commercial dispute resolution procedures, unless the
claim or counterclaim is at least $1,000,000.00 exclusive of claimed interest, arbitration fees and costs in
which case the arbitration shall be conducted in accordance with the AAA's optional procedures for large,
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complex commercial disputes (the commercial dispute resolution procedures or the optional procedures
for large, complex commercial disputes to be referred to hersin, as applicable, as the “Rules”), If there is
any inconsistency between the terms hereof and the Rules, the terms and procedures set forth herein
shall control. Any party who fails or refuses to submit to arbitration following a demand by any other party
shall bear all costs and expenses incurred by such other party in compelling arbitration of any dispute.
Nothing contained herein shall be deemed to be a waiver by any party that is a bank of the protections
afforded to it under 12 U.S.C. §91 or any similar applicable state law., :

{c) NoWaiver of Provisional Remedies, Seli-Help and Foreclosure. The arbitration requirement
does not iimit the right of any party to (i} foreclose against real or personal property collateral; (i) exercise,
to the extent.parmitted by applicable law, self-help remedies relating to collateral or proceeds of collateral
such as se(oi-ur repossession; or (iii) obtain provisional or ancillary remedies such as repievin, injunctive
relief, attachment-or the appointment of a receiver, before during or after the pendency of any arbitration”
proceeding. This-euclusion does not constitute a waiver of the right or obligation of any party to submit
any dispute to arberauzn or reference hereunder, including those arising from the exercise of the actions
detailed in sections (i;,.(i)and (iii} of this paragraph. ‘

(d)  Arbitrator Qua'fications and Powers. Any arbitration proceeding in which the amount in
controversy is $5,000,000.00 oriets will be decided by a single arbiirator selected according to the Rules,
and who shall not render an awars of greater than $5,000,000.00. Any dispute in which the amount in
controversy exceeds $5,000,000.00 shai' be decided by majority vote of a panel of three arbitrators:
provided however, that all three arbitrators-must actively participate in all hearings and deliberations. The
arbitrator will be a neutral attorney licensac i-the State of lllinois or a neutral retired judge of the state or
federal judiciary of lllinois, in either case with‘a/‘minimum of ten years experience in the substantive law
applicable to the subject matter of the dispute ‘o be arbitrated. The arbitrator will determine whether or
not an issue is arbitratable and will give effect to th: stzlutes of limitation in determining any claim. In any
arbitration proceeding the arbitrator will decide (by dscuments only or with a hearing at the arbitrator's
discretion) any pre-hearing motions which are similar ¢ niotions to dismiss for failure to state a claim or
motions for summary adjudication. The arbitrator shait resolve all disputes in accordance with the
substantive law of lllincis and may grant any remedy or relizfanat a court of such state could order or
grant within the scope hereof and such ancillary relief as is necessary to make effective any award. The
arbitrator shall also have the power to award recovery of all costs 2hd iees, to impose sanctions and to
take such other action as the arbitrator deems necessary to the saine extent a judge could pursuant to -
the Federal Rules of Civil Procedure, the. linois Rules of Civil Procedure or other applicable law.
Judgment upon the award rendered by the arbitrator may be entered in any Court having jurisdiction. The
institution and maintenance of an action for judicial relief or pursuit of a prov sional or ancillary remedy
shall not constitute a waiver of the right of any party, including the plaintiff, to suvmit the controversy or
claim to arbitration if any other party contests such action for judicial relief.

(e)  Discovery. In any arbitration proceeding, discovery will be permitted in accoraaace with the
Rufes. All discovery shall be expressly limited to matters directly relevant to the dispute bei: ig ‘arbitrated
and must be completed no later than 20 days before the hearing date. Any requests for an exiersion of
the discovery periods, or any discovery disputes, will be subject to final determination by the arbitator
upon a showing that the request for discovery is essential for the party's presentation and that no
alternative means for obtaining information is available.

(f} ~ Class Proceedings and_Consolidations. No party hereto shall be entitied to join ar
consolidate disputes by or against others in any arbitration, except parties who have executed this

Mortgage or any other contract, instrument or document relating to any Secured Obligation, or to include
in any arbitration any dispute as a representative or member of a class, or to act in any arbitration in the
Interest of the generai public or in a private attorney general capacity.

(g) Payment Of Arbitration Costs And Fees. The arbitrator shali award all costs and expenses
of the arbitration proceeding.
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(h) Miscellaneous. To the maximum extent practicabie, the AAA, the arbitrators and the parties
shall take all action required to conclude any arbitration proceeding within 180 days of the filing of the
dispute with the AAA. No arbitrator or other party to an arbitration proceeding may disclose the
existence, content or results thereof, except for disclosures of information by a party required in the
ordinary course of its business or by applicable faw or regulation. If more than one agreement for
arbitration by or between the parties potentially applies to a dispute, the arbitration provision most directly
related to the documents between the parties or the subject matter of the dispute shall control. This
arbitration provision shall survive termination, amendment or expiration of any of the documents or any
relationship between the parties.

(i) _Zmali Claims Court. Notwithstanding anything herein to the contrary, each party retains the
right to puistuz/in Small Claims Court any dispute within that court's jurisdiction. Further, this arbitration
provision shall aznly only to disputes in which either party seeks to recover an amount of money
(excluding attorr.eys” fees and costs) that exceeds the jurisdictional limit of the Small Claims Court.

[NO FURTHER TEXT ON THIS PAGE}
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IN WITNESS WHEREGF, Mortgagor has executed this Mortgage as of the date first set forth
above.

Mortgagor(s)

2121 TOUHY AV UE LLW
Neil Soni
Manager

Address:

c/o House of Spices (India), inc.
127-40 Willets Point Blvd.
Flushing, New York 11368
Attention: Neil Soni

STATE OF N Vgl )
1 88
COUNTY OF _ Quee.s )

The foregoing Mortgage, Security Agreement and Assignment of Rents and Leases was acknowledged
before me on Bah&w\;v \ , 2014, by Neil Yoni, as Manager of 2121 Touhy Avenue LLC, an
llinois limited !lablllty company, on behalf of said limited iability company.

Ndtary Public n»‘l(‘HAEL KATZ

Notar Pu ¢, State
| ¢ of New York
4 r‘
State o Nw\[o.\g Quc.lfred in » 97:(%. hfagter Co
ommission Expirge Eebruary 2Lém2009-8

Serial Number (if any)
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EXHIBIT A
(Description of Property)

Exhibit A to Mortgage, Security Agreement and Assignment of Rents and Leases executed by
2121 TOUHY AVENUE LLC, as Mortgagor, io WELLS FARGO BANK, NATIONAL ASSQCIATICN, as
Mortgagee, dated as of September 24, 2014,

Street Address of Subject Property: 2121 Touhy Avenue, Elk Grove Villagse, Illinois 60007
Permanent index Numbers; 08-35-102-016-0000, 08-35-102-017-0000 and 08-35-102-018-0000

Description of Property

LOTS 42, 43 AND 44 N CENTEX INDUSTRIAL PARK UNIT NUMBER 6, BEING A
SUBDIVISION IN SECTICNS 26 AND 35, TOWNSHIP 41 NORTH, RANGE 11, EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.
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