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. ENWAVE CHICAGO INC,, as morigagor

o {“Muorigagor™

ey

o

<

COMPUTERSHARE TRUST COMPANY, N.A., as Colluteral Agent, as mortgagee
(“Agent™

MORTGAGE, ASSIGNMENT OF L. ZASES AND RENTS, SECURITY AGREEMENT
AND #ITXTURE FILING

Dated: As of Novembei 13, 2014

Location: 400 South Franklin
{hicago, Hhnois 60667

FREPARED BY AND UPON
RECORBDATION RETURN T(:

Torys LLP
1114 Avenue of the Americas, 23rd Floor
New York, New York 10036
Attention: Jonathan B. Wiener, Hag.

i836RR76.



1432208008 Page: 3 of 36

UNOFFICIAL COPY

MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY AGREEMENT
AND FIXTURE FILING

This MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT AND FIXTURE FILING {as the smme may be amended, restated, veplaced,
supplemented or otherwise modified, being hereinafier referred 1o as this “Security Instrument™,
is made as of November 13, 2014, by ENWAVE CHICAGO INC., an Hlinois corporation,
having its principal place of business at Brookfield Place, 25 Vescey Street, 15th Floor, New
York, New York 10281, as mortpagor (together with its penmitied successors and permitied
assigns, “Mortgagor™), and COMPUTERSHARE TRUST COMPANY, N A, having an address
at 8742 Lucent Bounlevard, Suite 225, Highlands Ranch, CO 80129, acting as Collateral Agent
for the Lenders {as defined in the Loan Agreement described below) and for the Note Purchasers
{as defined in the Note Purchase Agreement described below), as mortgages (fogether with its
respective success ord amd asaigns as Colluteral Agent, “Agent™).

WITNESSETH:

WHEREAS, this Security Instrament is given to secure Mortgagor’s obligations
under,

(1) that certain Guaramy Agreement dated effective November 13, 2014 (as
amended, modified, renewed, extended or restaled from time to time, the “Loan Agreement
CGuaranty”} made by Brookfield District Energy Sowmtb 084, LLT, Brookfield District Energy
Midwest USA, LLC and each of their Subsidiaries, incloding the Mortgagor in favor of The
Bank of Nova Scotig, as Administrative Agent for the Lendery {as defined below), which Loan
Agresment Guaraniy guaraniees, among other obligations, the promaissory notes, letters of credit,
agreements, documents, obligations, indebiedness, lisbililics and ali other portions of the
Obligations {gs defined in the Loan Agreoment described below and with ap initial combined
maxumum principal amowt of $30,600,000 ot any one thne outstanding} s=f forth in () the
Credit Agreement dated effective November 13, 2014, (3s amended, 'modified, renewed,
extended or restated from time to time, the “Loan Agreement”), among Broasfield District
Energy Finance LLC, (the “Borrower™}, Brookfield District Energy South USA, LLC and
Brookfisid District Energy Midwest USA, LLC and certain lenders from time to'thne party
thoreto (the “Lenders”™) and The Bank of Nova Scotia, as Administrative Agent (the
“Administrative Agent™) for those Lenders and (1) any other loan documents exeputed and
delivered in connection with the Loan Agreement including all renewsls, extensions,
supplements, amendments or modifications and all promissory notes given in substitution
therefor or in restatement, renewal or extension thereofy

{if) that certaln Cuaranty Agresment dated effective November 13 2014 {as
amended, modified, renewed, extended or restated from time o time, the “Note Purchase
Agreement Guaranty”) made by Brookfeld District Energy Seuth USA, LLC, Brookfield
Dhstrict Energy Midwest USA, LLC and each of their Subsidiaries, including the Mortgagor,

FRISETLY
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from time {0 time parly thereto in favor of the Note Purchasers {as defined below) which Note
Purchase Agreement Guaramy guarantees, among other obligations, the Note Obligations (as
defingd in the MNote Purchase Agreement described below) in an initial maximum combined
pringipal amount of $250,000,000 set forth in (1) the Note Purchase Agreement dated effective
November 13, 2014, {as amended, modified, renewed, extended or restated from time to time,
the “Note Purchase Agreement”) among Borrower, Brookfield District Energy South USA, LLC,
snd Brook{ield District Energy Midwest USA, LLC and the purchasers from time to e party
thercto (the “Note Purchasers’™ and (i) any other documents executed and delivered in
connection with the Note Purchase Agreement including all renewals, extensions, supplements,
amendments or modifications and all promissory notes given in substitution therefor or in
restatement, renewal or extension thereof;

iy that certain Collateral Ageney and Infercrediior Agreement dated effective
November 13, 2014, by and among Berrower, Brookfield District Energy Souwth USA, LLC,
Brookfield Distriet Uncrpy Midwest USA, LLC, the Note Parchasers, The Bank of Nova Scotia,
as Administrative Agentaor the Lenders and Agent (a8 amended, modified, renewed, extended or
restated from time 1o thne, the “Intercreditor Agreement”). The indebtedness, obligations and

,,,,,

Habilities referred to in Paragranas {1}, (i) and {i1i) above are herematter colleciively referred to
as the “Guaranteed Obligations” Thit Security Instrument, the Loan Agreement Guaranty, the
MNote Purchase Agreernent Guaranty the Loan Agreement, the Note Purchase Apreement, the
Intercreditor Agreement any and all otaer instruments, cestificates, affidavits, documents, and
agreements evidencing, goveming, securing, guaranteeing, or relating to the Indebiedness, all as
amended, modified, renewed, extended or regiated from time fo time, are hereinafier called the
“Loan Documents.”

WHEREAS, Mortgagor desires 1o secur the payment and the performance of the
(iuaranteed Ubligations; and

WHEREAS, this Security lustrument is given pursvant to the Loan Agreement,
the Loan Agreement Guaranty, the Note Purchase Agreement, the Mote Purchase Agreement
Guaranty and the Imtercreditor Agreemeni and payment, fulfilhment and performance by
Mortgagor of the Guaranteed Obligations are secured hereby, and eaca and every term and
provision of the Loan Agreement, the Loan Agreement Guaranty, the Note Pureazse Agreement,
the Note Purchase Agreement Guaranty and the Intercreditor Agrecmeni, incivamg the rights,
remedies, obligations, covenants, conditions, agreements, indemnitics, represémtations and
warranties of the parties therein, are hereby incorperated by reference herein as though set forth
tn full and shall be considered a part of this Security Instrument;

NOW THEREFORE, in consideration of the loan by the Lenders under the Loan
Agreement and the purchase of notes by the Nole Purchasers under the Note Purchase
Agreement and the covenanis, agreements, representations and warrantics set forth in this
Security Instrument:

83688753
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ARTICLE 1
GRANTS OF SECURITY

Section 1.1 Properiv Morteaged,

Mortgagor does hereby trrevocably morigage, grant, bargain, sell, pledge, assign,
warrant, iransfer and convey to Agent, with power of sale, sobject 0 the terms hergof, for the
benefit and security of Agent, all of the real, personal, tangible and intangible property, rights,
interests and estates now owned, or hereafier acquired by Mortgagor, including, withowt
limitation, the following (collectively. the “Property™);

{z), Land The real property described in Exhibit “A” attached hereto and
made a part herea®{the “Land™};

by  aAdwitonal Land Al additional lands, estates and development righis
hercafler acquired by Motigapor for use in connection with the Land and the development of the
Land and all additional lands and cstates therein which may, from time to time, by supplemental
mortgage or otherwise, be expresslymade subject o the lien of this Security Instroment;

(£}  Improvements. A baildings, structures, fixturas, additions, enfargements,
extensions, modifications, repairs, replaceraents and improvements now or hereafier evected or
located on the Land (collectively, the “Improvainents™;

(d}  Easements. All casements, rignis-of-way or use, rights, strips and gores of
land, streets, ways, alleys, passages, sewer rights, water, water courses, water rights and powers,
air rights and development nights, permits, Heenses, rights of way and all estates, rights, titles,
wterests, privileges, Hberties, servitudes, tenements, hereditzments and appurtenances of any
nature whatsoever, tn any way now or hereafter belonging, rewtipg or periaining 0 the Land and
the Improvements and the reversions and remainders, and all land Iying in the bed of any street,
voad or avenue, opened or propesed, in front of or adjoining the Land o the center line thereof
and all the estates, nghts, titles, inferests, dower and rights of dowsr) Curtesy and rights of
curtesy, property, possession, claim and demand whatsoever, both at law and in equity, of
Mortgagor of, in and {0 the Land and the Improvements and every part and parceb thereof, with
the appurtenances thereto;

{e}  Eguipment. All “equipment,” as such term is dufined in Articie 9 of the
Uniform Comimercial Code (as hereinafter defined), now owned or hereafter acquired by
Mortgagor, which is used al or in comnection with the Imprevements or the Land or is located
thereon or therein {inchuding, but not limited to, all machinery, equipment, heating, ventilation or
air conditioning equipment, garbage equipment and spparatus, incinerators, boilers, furmaces,
motors, furnishings, and electronic data-processing and other office egnipment now owned of
hereafter soquired by Mortgagor and any and all additions, substitutions and replacements of any
of the foregoing), together with all attachments, comwponents, parts, equipment and sccessories
installed thercon or affixed thereto {collectively, the “Equipment”™). MNotwithstanding the
foregoing, Equipment shall not include any property belonging to tenants under leases except to
the extent that Mottgagor shall have any right or interest therein;
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(f)  Figiures. All Pquipment now owned, or the ownership of which is
hereafler acquired, by Mortgagor which is so related to the Land and Improvements forming part
of the Property that it is deemed fortures or veal property under the law of the particular state in
which the Bquipment is located, including, withoat limitation, all building or constmetion
materials intended for consuruction, reconstruction, alleration or repair of or installation on the
Property, construction equipment, appliances, machinery, plant equipmens, fittings, apparatuses,
fixtures and other items now or hereafler aijached io, insiglled in or used i conmection with
(temporartly or permanently) any of the hnprovemends or the Land, including, but not Bmited to,
engines, devices for the operation of pumps, pipes, plumbing, cleaning, call and sprinkler
systems, fire extingnishing apparatuses and equipment, heating, ventifating, plumbing, laundry,
incinerating, zlectrical, air conditioning and air cooling cquipment and systems, gas and electric
machinery, sppurienances and equipment, polintion control eguipment, secwrity systems,
disposals, dismwashers, refrigerators and ranges, reoreational equipment and facilities of all
kinds, and water. gay, electrival, storm and sanilary sewer facilities, ofility lines and equipment
{whether owned in¢iwdually or jointly with others, and, i owned jointly, to the extent of
Mortgagor's mterest theroin) and alf other utilities whether or not siteated in easements, all watey
tanks, water supply, water power sites, fuel stations, fuel tanks, fucl supply, and all other
structures, together with all acceisions, appurtenances, additions, replacements, batterments and
substitutions for any of the foregothy and the proceeds thereof {colleatively, the “Fixtures™).
Motwithstanding the foregoing, “Tixtures” shall not include any property which tenants gre
entitled o remove pursuant o leases, vneept to the extent that Mortgagor shall have any right or
interest therein;

{g)  Personal Property. All Yuraiture, furnishings, obiects of art, machinery,
goods, tools, supplies, appliances, general intangibles, contract rights, accounls, accounts
receivable, franchises, licenses, certificates and permits, nnd all other personal property of any
kind or characier whatsoever as defined m and subjectto the provisions of the Uniform
Commercial Code, whether tangible or imtangible, other thah Fixtures, which are mow or
hereatter owned by Mortgagor, together with all accessories, deplacements and substitutions
thereto or therefor and the proceeds thereof {collectively, the “Persoral Property”), and the night,
title and mterest of Mortgagor 1o and 1o any of the Personal Properly which may be subject to
any security interests, as defined in the Uniform Commercial Code, as'adopted and enacled by
the stale or states where any of the Property is located (85 amended from tme to time, the
“Uniform Commercial Code™), superior in lien to the Hen of this Scowrity instrament and all
proceeds and producis of the sbove;

(h}  Leases and Rents, All leases {(including, without Bmitation, ground leases,
subleases or subsubieases), lettings, licenses, concessions or other agreements {whether writien
or oral} pursuant to which any Person is granted 8 possessory inferest in, or right to use or
occupy all or any portion of the Land and the Improvements, and svery medification,
amendment or other agreement relating to such leases, sublcases, subsubleases, or other
agreerpents enfered into in connection with such leases, subleases, subsubleases, or other
agrecments and every guarantes of the perfonmance and observance of the covenants, conditions
and agreements 1o be performed and observed by the other party thereto, heretofore or hereafter
entered into {collectively, the “Leases™), whether before or after the filing by or against
Mortgagor of any petition for relief under 11 US.C. §101 et seq., as the same may be amended
from time to time (the “Bankruptey Code™ and all right, title and interest of Morigagor, its

HIGRETE
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successors and assigns therein and thercunder, including, without limitation, cash or securilies
deposited thereunder to secure the performance by the lessees of their obligations thereunder and
all rents, rent equivalents, moneys payable as damages or in Heu of rent or rent equivalents,
additional rents, revenues, issues and profits (including all il and gas or other mineral royalfies
and bonuses), income, fees, recetvables, deposits (ncluding, swthowt limiration, security, utility
andd other deposits) accounts and receipts from the Land and the Improvements whether paid or
acoruing before or after the filing by or against Morigagor of any petition for relief under the
Bankraptcy Code {collectively, the “Rents”) and all proceeds from the sale or other dispasition
of the Leases and the right to receive and apply the Rente o the payvment of the Guaranieed
Obligations and the performance of the Guaranteed Obligations;

) Condemmnation_Awards. Al awards or payments, including interest
thereon, which znmy heretofore and hereafter be made with respect to all or any portion of the
Property, whethet from the exersise of the right of eminent domain (including, but not Bmited to,
ay transfer made v s of or in anticipation of the exercise of such right), or for a change of
grade, or for any other Iefury o or decrease in the value of the Property including, without
limitation, any award or-awards, or seltlemenis or payments, hereafter made resulting from (1)
condemnation proceedings v the taking of all or any portion of the Improvements, the
Equipment, the Fixtures, the Leascs or the Personal Froperty, or any part thereof, under the
power of eminent domain; or (i) the alteration of grade or the location or the discontinusnce of
any streed adjoining the Property or any portion thereof, and Mortgagor hereby agress o execnie
and deliver from {fime {0 time such furtherinstruments as may be requested by Agent to confirm
such assignment to Agent of any such award, damage, payment or other compensation;

(v Inmurance Proceeds. Al insurance proceeds in respect of the Property
under any insurance policics covering the Property, supizet to the rights of Mortgagor under the
sther Loan Documents to receive and apply the proceeds ol aay insurance policies, judements, or
setttements made in Heu thereof, in connection with a casualiy o the Property;

{H Conversion. Al proceeds of the conversion, voluntary or involuntary, of
any of the foregoing including, without limitation, insurance proceads and awards, into cash or
Hquidation claims;

{m) Rights. The right, in the name and on behalf of Mortgagor, v appear in
and defend any action or proceeding brought with respect to the Property and to commence any
action or proceeding (o protect the interest of Agent in the Property;

(n}  Agreements. Al agreements, contracts, certificates, instruments.
tranchiscs, permits, leenses, plans, specifications and other documents, now or hereafier entered
into, and all rights therein and thereto, respeeting or pertaining io the use, occupation,
construciion, management or operation of the Property and any part thereof and any
Improvements or any business or activity conducied on the Property and any part thereof and all
right, title and interest of Mortgagor therein and thersunder, including, without limitation, the
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right, upon the happening of any defanlt hereunder, to receive and collect any swns payable to
Mortgagor thereunider;

(0} Trodematks.  All trade names, wademarks, servicemaks, logos,
copyrights, goodwill, books and records and all other general intangibles relating to or used in
connection with the operation of the Property;

{g)  Accoumts. Al reserves, sscrows and deposit accounis maintained by
Mortgagor with respect 1o the Property, including, withowt Hemitation, all sccounts established or
maintained pursuant o the other Loan Documents; {ogether with all deposits or wire transfers
made to such accounts and all cash, checks, drafts, certificates, sccurities, investment property,
financial assets, instruments and other property held therein from time 1o time and all proceeds,
produets, distrttions or dividends or substitutions thereon and thereof; and

(q) < Other Rights. Any and all other rights of Mortgagor in and to the items set
forth in Subsections (&) through {(p} above,

AND without (ipmyiting any of the other provisions of this Security Instroment, to
the extent permitted by applicable law, Mortgagor expressly grants to Agent, as secured party, a
security imterest in the portion of tiee Froperty which iz or may be subject o the provisions of the
Uniform Commercial Code which arc zpplicable io secured transactions; it being vnderstood and
agreed that the Improvements and Fixiores are part and parcel of the Land {the Land, the
Improvements and the Fixtures collectively reloived to as the “Real Property™) appropriaied o
ihe use thereof and, whether affixed or snnened io the Real Property or not, shall for the
purpeses of this Security Instrument be deemed Conclusively to be real estate and mortgaged
hereby,

Section 1.2 Assignment of Rents,

Morigagor hereby absolutely and unconditionslly cassigns to Agent all of
Mortgagor’s right, title and interest in and to all current and future L vases and Reats; it being
jntended by Mortgagor that this assignment constiiutes a present, absoline assignment and not an
assignment for additional security only. Nevertheless. subject to the terms of the other Loan
Documents, and Section 7.1k of this Security Instrursent, Agent grams {o -Mortgagor a
revocable Hoense to collect, reveive, use and enjoy the Rents and Mortgagor shall fwid the Rents,
or a portion theveof sufficient to discharge all cusrent sums due on the Guarsnteed Unligations,
tor use in the payment of such sums,

Section 1.3 Security Agreement.

This Securify Instrument is both 2 real property morigage and a “security
agreement” within the meaning of the Uniform Commercial Code. The Property includes both
veal and personal property and all other rights and interests, whether {angible or intangible in
nature, of Mortgagor in the Froperty including all accounts established by Agent pursuant to the
other Loan Documents. By executing and delivering this Security Instrument, Mortgagor hereby
granis io Agent, as secunity for the Guaranteed Obligations, a security interest in the Fixtures, the
Equipment, the Personal Property and the other property constituting the Property to the full
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extent that the Fixtures, the Egquipment, the Personal Property and such other property may be
subject to the Uniform Commercial Code (said poriion of the Property 50 subject to the Uniform
Commercial Code being called the “Collateral™). If an BEvent of Default shall occur and be
continuing, Agent, in addition to any other rights and remedies which i may have, shall have and
may exercise immediately and withowt demand, any and all rights and remedics granted to a
secured party upon defanlt uoder the Uniform Commercial Code, including, without Iimiting the
generality of the foregoing, the right to take possession of the Collateral or any part thereof, and
to iake such other measures as Agent may deomy necessary for the care, protection and
preservation of the Collateral, Upon request or demand of Agent after the occurrence and during
the continuance of an Bvent of Diefault, Mortgagor shall, at s expense, assemble the Collatersl
and make it svailable to Agent af a convenient place {at the Land if tangible property) reasonably
acceptable toAgent. Mortgagor shall pay to Agent on demand any and all expenses, including
reascuable lega enpenses and attomeys’ fees and costy, incwred or paid by Agent in protecting
ils interest in the Collateral and in enforcing its rights hereunder with respect o the Collateral
after the ccourrence & during the continuance of an Event of Defauit.  Any notice of sale,
disposition or other infendad action by Agent with respect to the Collateral sent to Mortgagor in
accordance with the provisions hereof at least ten (10) Business Days prior to such action, shall,
except as otherwise provided by upplicable law, constitute reasonable notice to Mortgagor. The
proceeds of any disposition of the Uollateral, or any part thereof, may, except as otherwise
required by applicable law, be applict by Agent to the pavment of the Guaranteed Obligations in
such priority and proportions as required by the Intercreditor Agreement. Mortgagor's (debior’s)
principal place of business is as set fortit on the first page hereof and the address of Agent
{secured party) i as set forth on the first page lercof.

Section 1.4 Fixtwre Filing,

Certain of the Property is or will become “ixiures”™ (as that term is defined in the
Uniform Commercial Code) on the Land, and this Secwrity Instrument, upon being filed for
record in the real estate records of the city or counly wherein #ich fixtures arc situated, shall
operale also as a financing statement (naming Mortgagor as the Dedtorand Agent as the Secured
Party) filed as a fixture filing in accordance with the applicable provisions of said Uniform
Commercial Code upon such of the Property that is or may become fixtures.

Section 1.3 Pledges of Monies Held,

Meornigagor hereby pledges to Agent any and all monies now or hereaitsr held by
Agert or on behalf of Agent in connection with the Loan as additional security for the
Guaranteed Obligations untif expended or applied as provided in this Security Instrument,
CONDITIONS TO GRANT

TO HAVE AND TO HOLD the above granted and described Property unio and to
the use and benefit of Agent and its suceessors and assigng, forever;

FE368§76 3
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WITH POWER OF SALE, 1o secure Morigagor's payment fo Agent of the
(uaranteed Obligations and performance of the Guaranteed Obligations gt the time and in the
manner provided in the other Loan Docurnents and this Security Instrument.

PROVIDED, HOWEVER, these presents are upon the express condition that, if
Mortgagoer shall well and truly (8) pay to the Lenders and the Note Purchasers the Guaranteed
{bligations at the time and in the manner provided in the Loan Documents, {b) perfoim s
obligations as set forth in the Loan Documents, and (c) abide by and comply with each and every
covenant and condition set forth herein and in the Loan Documents, these presents and the estate
hereby granted shall cease, terminate and be void.

ARTICLE 2
OBLIGATIONS SECURED

Section 24+ Guaranieed Ubligations.

This Security Jusgument and the grants, assighments and transfers made in
Article | hereol are given for the purpose of securing the Guarantesd Obligations.

ABRTICLE 3
MORTGAGOR COVENANTS
Mortgagor covenants and agrees that

Nection 3.1 Paymend of Obligations,

Borrower and/or Mortgagor will pay the Guarantord Obligations at the time and
in the manner provided in the Loan Documents.

Section 3.2 Incorporation by Reference.

All the covenants, conditions and agreements contained it other Loan
Documents, are hereby made a part of this Security Instrument to the same exten’ and with the
same force as if fully set forth berein.

Section 3.3
Maortgagor shall obtain and maintain, or cause to be mamsained, in full force and

effect at all Umes insurance with respect to Morigagor and the Property as required pursnant to
the other Loan Docoments,

1R268876.3
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Section 3.4 Maintenance of Property.

Mortgagor shail cause the Property 1o be maintained in a good and safe condition
and repair. The bnprovements, the Fixtures, the Equipment and the Personal Property shall not
be removed, demolished or materially altered (except for normal replacement of the Fixtures, the
Equipment or the Personal Property, tenant finish and refurbishment of the Improvements)
without the consent of Agent or as otherwise permitied pursuant {o the other Loan Docurnents.
Mortgagor shall promptly vepair, replace or rebuild any part of the Property which may be
destroyed by any casualty or become demaged, worn or dilapidated or which may be affected by
any condemnation, subjeet 1o and in accordance with the terms of the Loan Documents,

section 3.5 Waste.

Modtgagor shall not commit or suffer any waste of the Property or make any
change in the use of ihe Properly which will in any way materially increase the visk of fire or
other hazard arising out o1 the operation of the Property, or take any action that might invalidale
or allow the cancellation ol any insurance policy, or do or permit to be done thereon anything
that may in any way materiasly Lnpair the value of the Properly or the security of this Secunty
Instrumment. Mortpagor will net, witiout the prior written consent of Agent, permit any drilling
or exploration for or exfraction, retaeval, or production of any minerals from the surface o the
subsurface of the Land, regardless of the depth thereof or the method of mining or exiraction
thereo.

Section 3.6 Pavment for Labor and Materials,

{a}  Montgagor (i) will promptly pavoehen doe all bills and costs for labor,
maierials, and specifically fabricated materials ("Laborand Material Costs™) incurved in
conneciion with the Property, (i) never permit to exist beyond the dae date thereof in respect of
the Property, or asy part thereol, any Lien or security interest, even though inferior to the Liens
and security interests created hereby and by the other Loan Doownenis, and (i) never permii to
he ereated or exist in respect of the Property or any part thereof any'(iher or additional Lien or
securtty interest other than the Liens or security interests created hereby and by the other Loan
Documents except for the Permitted Liens (as defined in the Loan Agretment and the Nots
Porchase Agreement) or such other Liens as are permiited pursuant foibe other Loan
Documents,

(b  After prior written notice o Agent, Mortgagor, at 18 own expense, may
contest by appropriate Jegal proceeding, promptly initiated and conducted in good faith and with
due diligence, the amount or validity or application in whole or in part of any of the Labor and
Material Costs, provided that (i) no Event of Defaulf has occurred and is continuing under the
any of the other Loan Documents, (it} Mortgager is permitted io do se under the provisions of
any other mortgage, deed of trust or deed io secure debt affecting the Property, (i) such
proceeding shall suspend the collection of the Labor and Matertal Costs from Mortgagor and
from the Property or Mortgagor shall have paid all of the Labor and Material Costs under protest,
{ivy such proceeding shall be permitted under and be conducted in accordance with the
mrovisions of any other instrument to which Mortgagor s subject and shall not conslitute a
defanlt thereunder, (v} neither the Property nor any part thereof or inferest therein will be in

G

JR3588746.3
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danger of being sold, forfeited, terminated, canceled or lost, and {vi) Morigagor shall have
furnished the security as may be required in the procseding, or as may be reasonably requested
by Agent, in its reasonable discretion, o insure the payment of any contested Labor and Material
{osts, together with all interest and penalties thereon,

Section 3.7 Performange of Other Agreements,

Mortgagor shall observe and perform each and every term, covenant and
provision to be observed ar performed by Mortgagor pursuant to the Loan Documents and any
other agreement or recorded instrument affecting or pertaining to the Property and any
amendments, modifications or changes thereto,

Section 3.8 Chanpe of Name, Ideniity or Strugiure,

Mortgagor shall not change Morigagor's name, identity {including its trade name
or namnesy or, if not an inoividual, Mortgagor's corporate, partuership or other structure {exoept
as expressly permitted dnthe Loan Documents) without notifying Agent of such change
writing at least thirty (30} days xrior to the effective date of such change and, in the case of a
change n Morigagor's structure (i Is, existence as a limited Hability company), without first
obiaining the prior wrilten consent of Apesat. Mortgagor shall execute and debiver to Ageut, prioy
to or contemporancously with the effective date of any such change, any [inancing statement or
financing statement change necessary to exvwlish or maintain the validity, perfection and priority
of the security inferests granted herein, At the roquest of Agent from time to time, Mortgagor
shall execute a certificate in fonm satisfactory 10 Agent histing the trade names under which
Mortgagor is operating or intends to operate the Property, and representing and warranting that
Mortgagor does business under no other trade name with ruspect to the Property.

section 3.9 Tiile,

Mortgagor has good, marketable and insurable fee siniple title to the veal property
comprising part of the Property and good title to the balance of such Property, free and clear all
Liens whalsoever except the Fermitied Liens, such other liens as are parmitted pursuant to the
Loan Documents and the Liens created by the Loan Documents. The Permited Liens in the
aggregate do not materially and adversely affect the value, operation or use of fie Property or
Mortgagor’s ability {o pay the Guaranteed Obligations. This Securily nstroment, wish properly
recorded in the appropriate records, logether with any Uniform Commercial Cods (inancing
statements required to be filed in connection therewith, will create (a) a valid, perfected first
priority lien on the Property, subject only to Permitted Lisns and the Liens created by the Loan
Documents and (b} perfecied security interests in and to, and perfected collateral assignments of,
all personalty (including the Leascs), all in agcordance with the ferms thereof, in each case
subject only {0 any applicable Permitted Liens, such other Licns as are permitted pursuant 1o the
Loan Documents and the Liens ¢reated by the Loan Documents. Except as previously disclosed
to Agent in writing, there are no claims for payment for work, labor or materials affecting the
Property which are past due and are or may become a lien prior to, or of equal priority with, the
Liens created by the Loan Documents unless such claims for payments are being contested in
accordance with the terms and conditions of this Security Instrument.

A0-
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ARTICLE 4
OBLIGATIONS AND RELIANCES

Section 4.1 Relatonship of Mortgagor and Agent,

The velationship between Mortgagor and Agent is solely that of debtor and
creditor, and Agent has no fduciary or other special relationship with Mortgagor, and no term or
condition of any of the Loan Documenis shall be construed so as to deem the relationship
between Mortgagor and Agent to be other than that of debtor and creditor.

section 4.2 No Belignee on Agent,

The goneral pariners, members, principals and (f Mortgagor is a trust) beneficial
owners of Mortgago!, csapplicable, are experienced in the ownership and operation of properties
sirmilar to the Property, and Mortgager and Agent are relying solely upon such expertise and
business plan in connection with the ownership and operation of the Property. Morigagor is not
relying on Agent’s expertise, busiiess acumen of advice in connection with the Property.

Section 4.2 No Agent Obluzations,

(a)  Notwithstanding the provisions of Subseciions 1.1(h) and {n} or Section
1.2 hereof, Agoent is not undertaking the perfolmance of (i) any obligations under the Leases, or
(ii) any obligations with respect o any otheiagicements, contracts, certificates, instruments,
[ranchises, permite, trademarks, licenses or other Gocuments.

(by By accepting or approving anything required 10 be observed, performed or
fulfilled or to be given fo Agent pursuant to the Loan Docurpenis, including, without Emitation,
any officer's cerlificate, balance sheet, statement of profit and-ess or oiber financial statement,
survey, appraisal, or insurance policy, Agent shall nof be deemed tohave warranted, consenied
1o, or affirmed the sufficiency, the legality or effectiveness of samc; 2ad such acceptance or
approval thereof shall not constituie any warranty or atfirmation with respeut thereto by Agent.

section4.4  Rellance,

Mortgager recognizes and acknowledges that in accepting the Loan Documents,
Agent is expressly and primarily relving on the truth and accuracy of the warranties and
representations set forth in Section 6 of the Loan Agreement and Section § of the Note Purchase
Agreement without any obligation to investigate the Property and notwithstanding any
investigation of the Property by Agent; that such reliance existed on the part of Lenders and the
Note Purchasers prior 1o the date hereof, that the warranbies and representations are a malenial
inducement to Lenders and the Note Purchasers in advancing the sums provided under the Loan
Agreement and the Note Purchase Agreement; and that Lenders and the Note Purchasers would
not be willing to advance the sums provided under the Loan Agresment and the Note Purchase
Agreement and accept this Security Instrumsent in the absence of the warrantics and
representations as set forth m Section 6 of the Loan Agreement and Section 3 of the Note
Purchase Agreement.

-1i-
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ARTICLE S
FURTHER ASSURANCES

Section 5.1 Recording of Secunity Instrameni, eic,

Muorigagor forthwith upon the execution and delivery of this Seourity Instrument
and thereafier, from time 1o time, will cause this Security Instrument and any of the other Loan
Documents creating a Lien or seourity inferest or evidencing the Lien hereof upon the Property
and each instrument of further assurance 1o be filed, registered or recorded in such manner and in
such places 8s may be reguired by any present or future law in order to publish notice of and to
fully protectend perfect the Lien or security interest hereof upen, and the interest of Agent in,
the Property. tdurtgagor will pay all taxes, filing, registration or recording fees, and all expenses
incident to the rreparation, execution, acknowledgmenmt and/or recording of this Secunily
Instrument, the othel Loan Documerdts, any note, deed of lrust or morigage supplemental hereto,
any other securily instrument with respect to the Property and any instrament of further
assurance, and any modifiation or amendment of the foregoing documents, and all federal, state,
county and municipal taxes,_awties, imposts, assessments and charges arising out of or in
conpection with the execution and delivery of this Security Instrument, any deed of trust or
mortgage supplemental hereto, any-other security Instrument with respect 1o the Property or any
instrument of further assurance, and auysnodification or amendmens of the foregoing documents,
except where prohibited by law so o do.

Sectionn 5.2 Further Acts, ete,

Mortgagor will, at the cost of Maortgacor and withowt expense to Agent. do,
execute, acknowledpe and deliver all and every such further acty, deads, conveyances, deeds of
frost, mortgages, assignments, notices of assignments, transters and assurances as may be
required for the better assuring, conveying, assigning, transferong, and confiming vnto Agent
the property and rights hereby morigaged, deeded, granteq; hargained, sold, conveyed,
confirmed, pledged, assigned, warranted and transferred or intended no w or hereafier so to be, or
which Mortgagor may be or may hereafter become bound to convey orassign 1o Agent, or for
carrying oul the intention or facilitating the performance of the terms of this Sevunity Instrument
or for Bling, registering or recording this Security Instrament, or for complymp with all Legal
Requirements. Mortgagor, on demand, will execute and deliver, and in the event (1 shall fail w0
50 execute and deliver, hereby anthorizes Agent to execute in the name of Mortgagol o without
the signature of Morigagor to the extent Agent may lawfully do so, one or more financing
statements to evidence more effectively the security interest of Agent in the Property. Mortgagor
grants to Agent an frrevocable power of atiomey coupled with an interest for the purpose of
gxercising and perfecting any and all rights and remedies available to Agent at law and in equity,
including, without Bmilation, such rights and remedies available to Agent pursuant to this
Section 3.2,

Section 5.3 Changes I Tax, Debt, Credit and Documentary Stamp Laws,

(a) I any law is enacted or adopted or amended after the date of this Security
Instrument which deducts the Guaranteed Obligations from the valve of the Property for the

SR
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purpose of taxation or which imposes a tax, either directly or indirecily, on the Guaranieed
{bligations or Agent's interest in the Property, Mortgagor will pay the tax, with inferest and
penalties thereon, if any. If Agent is advised by counsel chesen by it that the payment of tax by
Mortgagor would be anlawful or taxable to Agent, unenforceable or provide the basis for a
defense of usury, then Agent shall have the option, by written notice of not less than five {5}
days, to declare the Guaramteed Obligations immediately due and pavable, in which case, no
vield maintenance or other prepayment preminm or prepavment penalty shall be due in
connection with any such prepayment.

(by  Mortgagor will not claim or demand or be entitled to any credit or crediis
on account of the Guaraniced Obligations for any part of the Taxes assessed against the Property,
or any partieceof, and no deduction shall atherwise be made or claimed from the assessed value
of the Propeiy, or any part thereof, for real estate tax purposes by reason of this Security
Instrument or the Guaranteed Obligations. H such claim, credit or deduction shall be required by
law, Agent shall haveibe option, by written notice of not less than Bve (3} days, to declare the
Guaranteed {3bligations Jvmediately due and payable, in which case, no vield mainienance or
other prepayment preming or prepayment penalty shall be due in connection with any such
prepayment.

¢y I at any tine the United States of America, any state thereof or any
subdivision of any such state shall requize revenue or other stamps to be affixed {0 the Note, this
Secarity lnstrument, of any of the other Lo Documents, or shall mpose any other tax or charge
o the same, Morigagor will pay for the same, with inferest and penalties thereon, if any,

Section 5.4 Severing of Security ustrment,

Thiz Security Instrument, the Loan Agresment Guaranty and the Note Purchase
Agreement Guaranty may, at any time until the same shall be Zully paid and satisfied, at the sole
glection of Agent, be severed into two or more guaraniees and-tvo or more security instroments
in such denominations as Agent shall determing in iis sole discretiop, sach of which shall cover
all or a portion of the Property to be more particularly described thereiv .~ To that end, Mortgagor,
upon written request of Agent, shall execute, acknowledge and deliver, or tause o be executed,
acknowledged and delivered by the then owner of the Property, to Agent and/or iis designee or
designees, substitute guarantees and seomity insiruments in such principal ansits, aggrepating
not move than the amount of the Guaranteed Obligations, and containing terms, provisions and
clauses similar io those contained herein and in the Guaranty, and such other docuents and
instrumnents as may be required by Agent, provided that none of the forcgoing materially
increases Mortgagor's obligations or liabilities, or materially reduces Morigagor’s rights, from
those set forth in the Loan Documents as of the daie hereof.

Section 5.5 Replacement Documents,

Upon receipt of an affidavit of an officer of Agent as 1o the loss, thefy, destruction
or mulilation of any Loan Document which is not of public record, and, in the case of any such
mutilation, upon surrender and canceliation of such Loan Document or a replacement of such
Loan Document, Mortgagor will issue, in hieo thereof, 2 replacement Loan Document, dated the

-13-
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date of such lost, stolen. destroved or mutilated Loan Document in the same principal amount
thereof and otherwise of like tenor,

ARTICLE s
DUE ON SALETRANSFER
Section ©.1  Agent Reliance,

Mortgagor acknowledges that Agent, the Lenders and the Note Purchasers bave examined and
relied on the sxperience of Mortgagor and its general partness, members, principals and (if
Mortgagoriso trust) beneficial owners in owning and operating properties such as the Property
in agreeing provids the Guaranteed Obligations, and will continue to rely on Mortgagor’s
ownership of the Peoperty as a means of malntaining the value of the Property as security for the
repayment of and the performance of the Guaranteed Obligations. Mortgagor acknowledges that
Agent has a valid interestin maintaining the valoe of the Properiy 50 as to ensure that, should
Mortgapor default in the ropayment of or the performance of the Guaranteed Obligations, Agent
can recover the Guaranteed Chlipations by a sale of the Property.

Section 6.2 N Sale‘Transfer,

Except as expressly permiticd in the other Loan Documents, the Mortgagor shall
not sell, convey or otherwise transfer any irwerest in the Property {whether voluntarily or by
operation of law), or agree to do so, without the Agent’s prior wrilten consent, including {a} any
sale, convevance, encumbrance, assignment, or other transter of (including installment land sale
contracts}, or the grant of a security interest in, all or any paet of the legal or equitable title 1o the
Property, except as otherwise permiited hereunder; or (BY 2y kkase of all or any poriion of ihe
Property.

ARTICLE 7
RIGHTS AND REMEDIES UPON DEFAULT
section 7.1 Remedies,

Upon the occarrence and during the continuance of any BEvent 0 Default,
Mortgagor agrees that Agent may take such action, without notice or demand, to the fullest
extent permitied by lavw, as it deems advisable 1o protect and enforce its rights against Martgagor
and in and to the Property, fo the extent not prohibited by applicable law, inchuding, but not
limited 1o, the following actions, each of which may be pursued concurrently or otherwise, at
such time and in such order as Agent may detormine, in its sole discretion, without impedring or
otherwise affecting the other rights and remedies of Agent:

(a)  except as may be ctherwise provided in the other Loan Documents,
declare the Guaranteed Obligations to be immediately due and payable;

{E3GRETES
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{by  institute judicial proceedings for the complete foreclosure of this Security
Instrument under any applicable provision of law, in which case the Property, or any inferest
therein, may be sold for cash or upon credit in one or more parcels or In several interests or
portions and in any order Or Manner;

(¢}  with or withowt eniry, 0 the exient permitted and pursuant {0 the
procedurcs provided by applicable law, mstitute proceedings for the partial foreclosure of this
Security Instrument for the portion of the Guaranteed Obligations then due and payable, subject
to the continuing Lien and security interest of this Security Instrument for the balance of the
Guaranteed Obligations not then due, unimpaired and without logs of priornity;

Yy sell for cash or upon credit the Properiy or any part thereof and all estate,
claim, demand, +ight, title and Intorest of Morigagor therein and rights of redemption thereof,
pairsuant fo power ol sale or otherwise, at one or more sales, as an entivety or in parcels, at such
thme and place, upon such terms and afler such notics thereof as may be reguired or permitted by
law; and, without Hmiting the foregoing:

{1 in conuection with any sale or sales hereunder, Ageni shall be entitled to
elect to treat any of the Property which consists of (x} a right in action, or (y) property
that can be severed from the Real Property covered hereby, or (7) any bmprovements
{(without causing structural damege thereto), as if the same were personal property, and
dispose of the same In aceordance v ith applicable law, separate and apart from the sale of
the Real Property. Whers the Propeny consiats of Real Property, Personal Property,
Equipment or Fixtures, whether or not such Personal Property or Equipment is located on
gr within the Real Property, Agent shall be sntitled to alect to exercise its rights and
remedies against any or all of the Real Propente, Personal Property, Equipment and
Fixtures in such order and manner as is now or hereafier permitted by applicable law;

(i} Agent shall be entitled to elect to proveed Beninst any or all of the Real
Property, Personal Property, Equipment and Fixtures i cpy manner permitted under
applicable law; and if Agent so elects pursuant to applicable lev, the power of sale herein
granted shall be exercisable with respect to all or any of the Real Property, Personal
Property, Equipment and Fixtures covered hereby, as designated by Agent;

(i1} should Agens elect to sell or wansfer any portion of the Ploperty which is
Real Property or which is Personal Property, Equipment or Fixtures that the Agent has
elected under applicable law to sell or transter together with Real Property i accordance
with the laws governing a sale of the Real Property, Agent shall give such notice of the
occurrence of an Event of Defaykt, if any, and its election o sell such Property as may
then be required by law. Therealter, gpon the giving of such notice of sale and the
expiration of any required time peried as may then be required by law, subject to the
terms hereof and of the other Loan Documents, and without the necessity of any demand
on Mortgagor or Agent at the time and place speaified in the notice of sale, shall self or
transfer such Real Property or part thereof at public auction to the highest bidder for cash
in lawful money of the United States. Agent may from time to time postpone any sale
hereunder by public announcement thereol at the time and place noticed for any such
sale; and

15~
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{iv)  if the Property consists of several lots, parcels or items of property, Agem
shall, subject o applicable law, (A) designate the order in which such lots, parcels or
items shall be offered for sale or sold, or (B) elect 1o sell or transfer such lots, parcels or
items through a single sale, or through two or more successive sales, or in any other
manner Agent designates in Agent’s sole diseretion, Any Person, including Mortgagor or
Agent, may purchase at any sale hersunder, Should Agent desire that more than one sale
or other disposition of the Property be conducted, Agent shall, subject to applicable law,
cause such sales or dispositions to be conducted simultaneously, or snccessively, on the
same day, or at such different days or times and in such order as Agent may designate,
and no such sale shall terminate or otherwise affect the lien of this Security Instroment on
any part of the Property not sold until all the Guaranteed Obligations have been satisfied
irs fuli In the event Agent elects to dispose of the Property through more than one sale,
except 28 otherwise provided by applicable law, Mortgagor agrees to pay the costs and
expenses of sach such sale and of any judicial proceedings wherein such sale may be
made;

(ey  instiuic an actlon, sult or proceeding in equity for the speaifie
performance of any covenant condition or agreement contained herein or in the other Loan
Documents;

() recover iudgmenon the Loan Agreement Guaranty and the Mote Purchase
Agreement Guaranty ¢ither before, doring or after any proceedings for the enforcement of this
Security Instrument or the other Loan Documentsy

(g)  apply for the appointment o receiver, trastee, liguidator or conservator
of the Property, withont notice and without regard 1ol the adequacy of the security for the
Guaranteed Cbligations and withoni regard for the solvensy of Morigagor, any guamanior of
indemnitor or any Porson otherwise liable for the payment of /i Guaranteed Obligations or any
part thereof:

{hy  the license granted o Morigagor under fostion 1.2 hereof shall
automatically be revoked and Agent may enter 1o or upon the Property, either personally or by
its agents, nominees or attorneys, and dispossess Mortgager and its agebis and servanis
therefrom, without Hability for trespass, damages or otherwise, and excludeVilrigagor and its
agents or servants wholly therefrom, and tale possession of all books, records and accounta
refating thereto and Mortgagor agrees to snrrender possession of the Property and of stvh boeks,
records and accolgts o Agent upon demand, and thereupon Agent may (1) use, Operate, manage,
control, insure, mainiain, repair, restore and otherwise desl with all and every part of the
Property and conduct the business thereat, (11) complete any construction on the Property in such
manper and form as Agent deems advisable, (1) make alierations, additions, rencwals,
replacements and improvements 1o or on the Property, {iv) exercise all rghts and powers of
Mortgagor with respect to the Property, whether in the name of Morigagor or otherwise,
inchuding, without limitation, the right to make, cancel, enforce or modify Leases, obtain and
evicl tenants, and demand, sue for, collect and receive all Rents of the Property and every part
thereof, {v) require Morigagor o pay monthly in advance to Agent, or any receiver appointed to
collect the Rents, the fair and reasonable rental value for the use and occupation of such part of
the Froperty as may be occupied by Mortgagor, (vi} require Morigagor 1o vacate and surrender
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possession of the Property to Agent or 1o such receiver and, in defaulf thereof, Mortgagor may be
evicted by summary proceedings or otherwise, and {vii) apply the receipts from the Property o
the payment of and the performance of the Guaranteed Obligations, in such order, priority and
proportions as Agent shall deem appropriate in kis sole discretion after deducting therefrom all
expenses (including reasonsble attorneys’ fees and cosisy incurred in connection with the
aloresaid operations and all amounts necessary to pay the Twces, insurance premiums and other
expenses in connechion with the Property, as well as just and reasonable compensation for the
services of Agent, its counsel, agents and emnployees;

(i)  exercise any and all rights and remedies granted to a secured party upon
default under the Uniform Commercial Code, including, withowt Himiting the generality of the
foregoing: < (1Y the right to take posseasion of the Fixtures, the Equipment and/or the Personal
Property or any parl thereof, and to take such other measures as Agent may deem necessary for
the care, protection and preservation of the Fixtures, the Equipment and/or the Personal Propenty;
and (it) request Moltgagor al its expense to assemble the Fixtures, the Equipment and/or the
Personal Property and make # avatlable to Agent at a convenient place accepiable to Agent. Any
notice of sale, disposities or other intended action by Agent with respect to the Fixtures, the
Equipment and/or the Personal Mioperty sent to Mortgager in accordance with the provisions
hereof at least fen {10} days prior to such action, shall constimte commercially reasonable notice
to Mortgagor:

(i apply, subject o (rc-Security Instrument or any other Loan Document,
any sums then deposited or held In escrow or siherwise by or on behall of Agent 10 the payment
of the following items in any erder in its sole disortion:

(i3 Taxes;

(i1}  Inswgpnce premivms;

{(itiy  Intercst on the unpaid principal balance of e Note;

{iv}  Amortization of the unpaid principal balance of the Note;

{vi Al other sums payable pursuant to this Security Insttupoot and the other
Loan Doecuments, and any advances raade by Agent pursuant 1o the terms of this Security
instrument: or

(k)  Pursue such other remedies as Agent may have under applicable law.

In the event of a sale, by foreclosure, power of sale or otherwise, of less than all
of the Property, this Security Instrument shall continue as & Lien and secusity inigrest on the
remaining portion of the Property unimpaired and without loss of priority.

Agent shall incur no lability as a resalt of the sale of the Property, or any part
thereof, at any private sale pursuant to this Security Instrurnent conducied in accordance with the
requiremnents of applicable laws. Mortgagor hereby waives any claims against Agent, the
Adminisirative Agent, Lenders and the Note Purchasers arising by reason of the fact that the
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price at which the Property may have been sold at such a private sale was less than the price that
might have been obtained a8 a public sale or was less than the aggregate amount of the
Guaranteed Obligations, even if Agent accepts the first offer received and does not offer the
Property to more than one offeree, provided that such private sale is conducted in gecordance
with applicable laws and this Security Instrument. Mortgagor hereby agrees that in respect of
any sale of any of the Property pursuant to the terms hereof, Agent is hereby authonzed 10
comply with any limitation or restriction in connection with such sale as it may be advised by
counsel is necessary in order 10 avoid any violation of applicable laws, or in order to obtain any
sequired spproval of the sale or of the purchaser by any gevernmental authority or official, and
Mortgagor further agrees that such compliance shall not, in and of itself, resuli in such sale being
considered o deemed not to have been made 1o a commercially reasonable manner, nor shall
Agent be Habic or accountable to Mortgagor for any discount sllowed by reason of the fact that
such Property 15s0ld in compliance with any sueh limitation or restriction.

In the event that Agent is required to acquire title to an asset for any reason, of
take any managerial action of any kind in regard thereto, in order to carry out any remedy or
sbligation for the benefivof apother, which in the Agent’s sole discretion may cause Agent o be
considered an “owner or operacy” under any environmenial laws or otherwise cause the Agent
to incur, or be exposed to, any ervuenmental Hability or any Hability under any other federal,
state or tocal law 1o the extent provided in the Intercreditor Agreement, Agent reserves the right,
instead of iaking such action, either 10 1exign as collateral agent or to arrange for the transler of
the title or control of the asset o a cour? appointed receiver unless it has been provided with
security or indemunity satisfactory to it against asy and all Hability or expense which may be
incurred by it by reason of taking or continuing 7o lake such action. Agent will not be liable to
any Person for any environmental Hability or any eovironmental claims or contribution actions
under any federal, state or local law, mle or regulation By reason of the Agent’s actions and
conduct as authorized, empowered and directed hereunder'or relating 10 any kind of discharge or
release or threatened discharge or release of any hazardous materials into the envivonmment,

Section 7.2 Application of Proceeds,

The purchase money, proceeds and avails of any disposition of the Property, or
any part thereof, or any other sums collected by Agent pursuant to this Secut'ty Instrument or the
other Loan Documents, may be applied by Agent 10 the pavment of the Guaraatsed Obligations
in such priority snd proportions as may be required by the {ntercreditor Agreement.

Section 7.3 Right 10 Cure Defaulis,

Upon the occurrence and during the continnance of any Default or Event of
Detault, Agent may, but withou! any obhgaiion 1o do so and without notice o or demand on
Mortgagor and without releasing Mortgagor from any Guaranteed Obligations hereunder, make
any payment or do any act required of Mortgager hereunder or in the other Loan Documents
with tespect to any Guaranteed Obligations which payment or action on the part of Agent shall
be in such manmer and to such extent as Agent may deem reasonably necessary o prolect the
security hereof, Agent is authorized to enter upon the Property for such purposes, or appess in,
defend, or bring any action or proceeding to protect its interest in the Property or to foreclose this
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Security Instrument ot to colleet the Guaranteed Obligations, and the cost and expense thereof
{including reasonable attorneys’ foos and expenses to the extent permitied by law), with interest
as provided in this Section 7.3, shall constitute a portion of the Guaranteed Obligations and shall
be due and payable to Agent upon demand. Al such costs and expenses incurred by Agent in
remedying any Default or Event of Default or in appearing in, defending, or bringing any such
action or proceeding, as hercinabove provided, shall bear interest at the Default Rate, for the
period beginning on the first day after notice from Agent that such cost or expense was incurred
snd continuing until the date of payment to Agent. All such costs and expenses inonrred by
Agent, together with interest thereon calculated at the Default Rate, shall be deemed to constitute
a portion of the Guaranteed Obligations and to be secured by this Securdly Instrument and the
uther Loan Documents and shall be immediately due and payable upon demand by Agent
therefor,

Sesgon 7.4 Actions and Froceedings.

Subject to'the terms of the other Loan Docoments, Agent has the right o appear
in and defend any actiow or rrocesding brought with respect to the Property and o bring any
action or proceeding, in the narie and on behalf of Mortgagor, which Agent, in its sole and
absohiie discretion, decides should 've brought to protect iis interest in the Property.

Section 7.5 Recovery of Sums Reguired To Be Paid.

Subject to the terms of the other Loan Documents, Agent shall have the right,
from time to time, to take action fo recover any sum or sums which constinne a part of the
Guaranteed Obligations as the same become dus, without regard to whather or not the balance of
the Guaranieed Obligations shall be doe, and withow protdice (0 the right of Agent thereafter io
bring an action of foreclosure, or any other sction, for-any default or Evert of Default by
Mortgagor existing at the time such earher action was commeweed,

Section 7.6 Examination of Books and Reeords.

At reasonable times and upon prior reasonable noties, Agent, s agents,
accountanis and altorneys (provided there is no Uvent of Default and/or Mortgasor is not liable
for the payment of the applicable cost or expense hereunder or under any other'Lozn Docurmen,
al Agent’s own cost and expense) shall have the right to examine the records, books and
management and other papers of Mortgagor which reflect upon iis financial condition, at the
Property or at any office regularly maintained by Mortgagor where the books and records are
jocated. Agent and its agents shall have the right to make copies snd extracts from the foregoing
records and other papers. In addition, at reasonable times and upon rasonable advance notice,
Agent, its apents, accountants and attorneys shall have the right to examine and andit the books
and records of Mortgagor pertaining 1o the income, expenses and operation of the Propery
during reasonable business hours at any office of Mortgagor where the books and records are
Jocated, This Section 7.6 shall apply throughout the term of the other Loan Documents and
withoul regard to whether an Event of Default bas ocourred or is continging.
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Section 7.7  Other Riclds, eic,

{ay  The failure of Agent fo insisi upon sirict performance of any term hereof
shall not be deemed 1o be a waiver of any term of this Secwrity Instrument. Mortgagor shall not
be relieved of Mortgagor's obligations hereunder by reason of (i) the failure of Agent to comply
with any request of Mortgagor or any guarantor or indemnitor to take any action to foreclose this
Security lnstrument or otherwise enforce any of the provisions hereof or of the other Loan
Documents, (i) the release, regardless of consideration, of the whele or any part of the Property,
or of any Person liable for the Obligations, the Guaranieed Obligations or any portion thereof, or
{iii) any agreement or stipulation by Agent extending the time of payment or otherwise
modifying orsupplementing the ferms of this Security Instrument or the other Loan Documents,

(b3 It is agreed that the risk of loss or damage to the Property s on Mortgagor,
and Apgent shall lizve no lsbility whateoever for any decline in value of the Property, for failure
o maintain the insviruce policies, or for failure to determine whether insurance in force is
adequate as to the amoap? of risks insured, Possession by Agent shall not be deemed an election
of judicial reliet i any socit possession is requested or obtained with respect lo any Property or
collateral not i Agent’s posstssiea.

(¢} Ageni may resort for the pavment of the Guaranteed Obligations o any
other security held by Agent in suchocrder and manner as Agent, in its discretion, may elect.
Agent may take action 10 recover or v eaforce the (Juaranteed Obligations or any covenant
hereof without prejudice to the night of Agentihereatter to foreclose this Security Instrument,
The rights of Agent under this Security Instrumert shall be separate, distinet and cumulative and
uone shall be grven effect to the exclusion of the Whers, No act of Agent shall be construed as
an clection fo proceed under sny one provision hererd 1o the exclusion of any other provision.
Agent shall not be limited exchusively to the rights add remedies herein stated but shall be
entitled to every right and remedy now or hereatter afforded atiaw or in equity,

Section 7.8 Rightio Release Any Portion of the Froneniy,

Agent may release any portion of the Property for such vonsideration as Ageni
may require without, as to the remainder of the Property, in any way impaiving or affecting the
Lien or priority of this Security Instrument, or improving the position of 2oy subordinate
Henholder with respect thereto, except to the extent that the Guaranteed (Obligations shall have
been reduced by the actual monetary cousideration, if any, received by Agent for such release,
and Agent may accepd by assignment, pledge or otherwise any other property in place thereof as
Agent may require without being accountable for so deing 1o any other lenholder. This Security
Instrument shall continue as a Lien and security interest in the remaining portion of the Property.

Section 7.9 Violavion of Laws.,

If the Property is not in full compliance with any Legal Requirement, Agent may
impose additional requirements uponr Morigagor in connection herewith including, without
limitasion, monetary reserves or financial equivalents,

18368376.3
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Section 7.10  Becourse and Choice of Remedies.

VY AR AR A YRR VIS AR Y A AR AN SR A

Notwithstanding any other provision of this Sccurity Instrument or the ether Loan
Pocuments, Agent 1s entitled 1o enforce the obligations of Morigagor herein against Mortgagor
without first resorting to or exhausling any security or collateral and withowl first having
recourse to the Property, through foreclosure, exercise of a power of sale or acceptance of a deed
in lieu of foreclosure or otherwise, and ju the event Agent commences g foreclosure action
against the Property or exercises its power of sale pursuant to this Security Instrument, Agent is
entitled to pursue a deficiency mdgment with respect to such obligations against Mortgagor. The
provisions of Section 8.1 hereof are exceptions to any nen-recourse or exculpation provisions in
this Securitv Instrument or the other Loan Documents, and Mortgagor is fully and personally
lable for the vrligations sct forth in sald Section 8.1 hereof. The Hability of Mortzagor pursuant
o Section 8.0 hereof i3 not limited o the amount of the CGuaraniesd Obligations,
Nowwithstanding Qe foregotng, nothing herein shall inhibit or prevent Agent from foreclosing or
exercising s power ot gale pursuant to this Security Instrument or exercising any other rights
and remedies pursuant 4o this Security Instrument and the other Loan Documents, whether
simultancously with forcelosnm proceedings or in any other sequence. A scparate action or
actions may be brought and proziouted against Mortgagor pursuant to Section 8.1 hereof whether
or not an action 19 brought against anyother Persen and whether or not any other Person 13 joined
in the action or actions. In addition, Apsnt shall have the right but not the obligation 1o join and
participate in, as a party if it so elects, Avy administrative or judictal proceedings or actions
initiated in connection with any matter adar:ssed in Article 7 or Article 8 herein,

Section 711 Bigin of Entrv,
Upon reasonable advance notice to Mortgapor (which may be given verbally),
Agent and its agents shall have the right w enter and dispect the Property during reasonable

business hours,

Section 712 Ageni Not Obligated: Cumlative Riglids.

Mothieg i this nstrument shall be construed as oblipatng Agent to take any
action ot inour any liabilify with respect to the Property, and all options giver to Agent are for its
beneflt and shali and may be exercised in such order and in such combination as Agent in its sole
discretion may from time to time decide. Each remedy 1§ distinet and cumudative 12 all other
rights and remedies under this Security Instrument and the Loan Documents or afforded by law
or equity, and may be exercised concurrently, independently or successively, in any order
whatsoever, With respect to the Agent, to the extent there 13 a conflict between the terms of this
Security Instrument and the Intercreditor Agreament, the terms of the Intercreditor Agreement
shall govern.

~31-
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ARTICLE 8

MORTGAGE TAX INDEMNIFICATION

section 8.1 Mortgags and/or Intangibis Tax,

AT

Morigagor shall, at its sole cost and expense, protect, defend, indemnify, release
and hold harmless Agent, Lenders and the Note Purchasers from and against any and all losses
imposed upon, incorred or suffered by Agent, Lenders or the Note Purchasers arising out of or in
connection with Morigager’s failure fo pay any mortgage recording or intangible tax on the
making and/or recording of this Security Instrument or any of the other Loan Decuments, but
excluding any-income, franchise or other similar faxes,

ARTIHCLE S

WALYERS

o

Section 9.1 Walyer of Comterclaim,

To the extent perrmiied by applicable law, Mortgagor hereby waives the right to
assert @ covnterclabm, other than g neadatory or compuisory counterclaim, in any action or
proceeding brought against it by Agent arisag out of or in any way comnected with this Securily
Instrumnent or any of the other Loan Documents,

Section 9.2 Marshalling and Other Matters,

T THE EXTENT PERMITTED BY APVLICABLE 1AW, MORTGAGOR
HEREBY WAIVES THE BENEFIT OF ALL APPRAISEMENT, VALUATION, STAY,
EXTENSION, REINSTATEMENT, HOMESTEAD AND REDEMPTION LAWS NOW OR
HEREAFTER IN FORCE AND ALL RIGHTS OF MARSHALIZNG IN THE EVENT OF
ANY SALE HEREUNDER OF THE PROPERTY OR ANY PAET THEREOF OR ANY
INTEREST THEREIN. FURTHER, TO THE EXTENT PERMITTED BY APPLICABLE
LAW MORTGAGOR HEREBY EXPRESSLY WAIVES ANY AND (ALL RIGHTS OF
REDEMPTION FROM SALE UNDER ANY ORDER OR DECREE OF FORECLOSURE OF
THIS SECURITY INSTRUMENT AND NOTICE OF INTENTION TO MATURE OR
DECLARE DUE THE WHOLE OF THE GUARANTEED OBLIGATIONS ON BIFIALF OF
MORTGAGOR, AND ON BEHALF OF EACH AND EVERY PERSON ACQUIRING ANY
INTEREST IN CR TITLE TO THE PROPERTY SUBSEQUENT TO THE DATE OF THIS
SECURITY INSTRUMENT.

Section 9.3 Waiver of Notice.

To the extent permitted by applicable law, Mortgagor shall not be entitled to any
netices of any nature whatsoever from Agent except with respect to roatlers for which this
Security Instrument or the other Loan Documents specifically and expressly provide for the
giving of notice by Agent to Morigagor and except with respect to matters for which Agent is
required by applicable law to give notice, and Mortgagor hereby expressly waives the right to

e 33
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receive any notice from Agent with respect to any matter for which this Security lnstrument does
not specifically and expressly provide for the giving of notice by Agent to Morigagor.

Nection 9.4 Waiver of Statuie of Limttations.

To the extent permitted by applicable law, Mortgagor hereby expressly waives
and releases its right to plead any statute of limitations as a defense to payment of or
performance of the Guaranteed Obligations.

Section 9.5 Waiver of Jury Trial.

MORTGAGOR HEREBY AGREES NOT TO ELECT A TRIAL BY JURY OF
ANY ISSUE TRIABLE OF RIGHT BY JURY, AND FOREVER WAIVES ANY RIGHT TO
TRIAL BY JURY RFULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL NOW OR
HERFAFTER EXINP WITH REGARD TO THIS SECURITY INSTRUMENT OR THE
OTHER LOAN DOCURMENTS, OR ANY CLAIM, COUNTERCLAIM OR OTHER ACTION
ARISING IN CORNNECTION THEREWITH., THIS WAIVER OF RIGHT TO TRIAL BY
JURY IS GIVEN KNOWINGLY AND VOLUNTARILY BY MORTGAGOR, AND IS
INTENDED TO ENCOMPASS HnVIDUALLY HACH INSTANCE AND EACH ISSUE AS
TO WHICH THE RIGHT TO A ARIAL BY JURY WOULD OTHERWISE ACCRUEL
AGENT IS HEREBY AUTHORIZEG 0O FILE A COPY OF THIS PARAGRAFH IN ANY
PROCEEDING AS CONCLUSIVE EVIDNCE GF THIS WAIVER BY MORTGAGOR.

ARTIUUE 10
INTENTIONALLY 9ERETED
ARTICLE 11
NOTICES

All notices or other written commumeations hereunder shall be delivered in
accordance with Section 13,12 of the Loan Agreement and Section 18.1 ¢f th: Note Purchase
Agreement.

ARTICLE 12
APPLICABLE LAW

Section 12,1 Govermng Law; Jurisdiction; Service of Process,

.................................................................................................................................

This Security Instrument shall be governed by, and construed in accordance with,
the laws of the Siate in which the Property is located (without regard to conflict of law
provisions thereof),

-23-
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Section 122 Provisions Subiect 1o Applicable Law,

All rights, powers and remedies provided in this Security Instrument may be
exercised only to the extent that the exercise thereof does not violate any applicable provisions of
law and are inlended to be limited to the exient necessary so that they will not render thus
Security Instrument invalid, snenforceable or not entitled o be recorded, registered or filed
undor the previsions of any applicable law. If any teym of this Security Instrument or any
application thereof shall be invalid or unenforceable, the remainder of this Securiy Insirument
and any other application of the term shall not be affected thereby.

ARTICLE 13
DEFINITIONS

All canigshized terms not defined herein shall have the respective meanings set
forth in the Intercreditor Agreement, Unless the context clearly indicates a contrary intent or
untless otherwize specifically provided herein, words used in this Security Instrument may be
used mterchangeably in the wigular or ploral form and the word “Morigagor” shall mean
“Mortgagor and any subseguent owner or owners of the Property or sny part thereof or any
interest therein,” the word “Agent” shall mean “Agent and any subsequent collateral agent,” the
word “Guaranty” shall mean “the Guarin'y and any other evidence of indebiedness secured by
this Security Instrument,” the word "Propeity” shall include any portion of the Propesty and any
interest therein, and the phrases “atiorneys” ftes”, “legal fees” and “counsel fees” shall include
any and all attorneye’, paralegal and law clerk fots and disbursements, inchuding, but not limited
to, foes and disbursements & the pre-trial, trial and'anpallate levels incurred or paid by Agent in
protecting its interest in the Property, the Lesses and the Renis and enforcing Hs rights
hereunder.  Whenever the context may require, any pronouns used herein shall include the
corresponding masculine, feminine and neuter forms and the singular form of nowns and
pronouns shall inclade the plural and vice versa,

ARTICLE 14
MISCELLANEOGUS PROVISIONS

Section 14,1 No Qral Change,

This Securily Instrument, and any provisions hereof, may not be modified,
smended, waived, extended, changed, discharged or terminated orally or by any act or failure to
act on the part of Mortgagor or Apgent, but only by an agreement in writing signed by the
party{ies) against whom ordorcement of any modification, amendment, waiver, extension,
change, discharge or termination is sought.

Section 14.2  Successors and Assigns.

This Security Instrument shall be binding upon and shall mnure to the benefit of
Mortgagor and Agent and thelr respective suceessors and permitted assigns, as set forth in the

TRIGAETR.Y
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other Loan Documents. Agent shall have the right to agsign or transfer 1is rights under this
Security Instrument in connection with any assignment of the Loan Doocwments. Aay assignee or
transferee of Agent shall be enfitled to all the benefits afforded to Agent under this Security
Instrument. Mortgagor shall not have the right to assign or transfer its rights or obligations under
this Security Instrument without the prior written consent of Agent, as provided in the other Loan
Documents and any attempied assignment without such consent shall be null and void,

Section 143 Inapplicable Provisions,

If any term, covenant or condition of this Security Instrument or any of the other
Loan Docurrants is held to be invalid, illegal or unenforceable in any respect, this Security
Instrurnent and the applicable Loan Docuyment shall be construed without such provision.

Sequon 144 Headings, ¢l

If any tery, covenant or condition of this Sceurity Instrument or any of the other
Loan Documents is held o he invalid, illegal or unenforceable in any respect, this Security
Instrument and the applicable Lota Document shall be construed without such provision,

Section 14,5 Subrogedon,

I any or all of the proceccs of the Guaranteed Obligations have been used to
extinguish, extend or renew any indebtednest heretofore existing against the Property, then, to
the extent of the funds so used, Agent shall be subrogated to all of the rights, claims, liens, titles,
and interests existing against the Property heretofore Bzid by, or in favor of, the holder of such
indebtedness and such former rights, claims, Hens, titles 2ad interests, if any, are not waived bt
rather ave continued in full force and effect in favor of Azent and are merged with the Hen and
security interest created herein as cumulative security for the payment and performance of the
Guaranteed Obligations.

Section 140 Entire Agreement,

This Security nstrumert and the other Loan Documents constitute the entire
understanding and agreement between Morigagor and Ageni with respect to flie transactions
arising in connection with the Guaranteed Obligations and supersede all prior wiritten or oral
understandings and agreements between Mortgagor and Agent with respect thereto, Niortgagor
hereby acknowledges that, except as incorporated in writing in the this Security Instrument and
the other Loan Docoments, there are not, and were not, and no Persons are or were authorized by
Agent to make, any representations, understandings, stipulations, agresments or promises, oral or
writien, with respect to the wansaction which is the subject of this Securily Instrument and the
other Loan Docoments,

Section 14.7  Lamilation on Agent’s Responsibility,

No provision of this Security Instrument shall operate to place any obligation or
labiltty for the control, care, managerment or repair of the Property upon Agent, nor shall i
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operate 10 make Agent responsible or Hable for any waste committed on the Property by the
ienants or any other Person, or for any dangerous or defective condition of the Property, or for
any negligence in the management, upkeep, repair or contrel of the Property resulting n foss or
injury or death to any tenant, licensee, employee or stranger. Nothing herein contained shall be
comstrued as constituting Agent a “mortgagee in possession,”

In the event of any inconsistencies between the terms and conditions of this
Secwrity Instrument and the terms and conditions of the other Loan Documents, the terms and
conditions of the other Loan Documents shall control and be binding.

Sevtion 149 Severability,

In case uny one or more of the provisions of this Security Instrument, any of the
other Loan Documents, o7 any other agreement now or hereafier executed in connection with any
one or mote of the foregoing is held 1o be invalid, illegal or unenforceable in any respeci, such
invalidity, tlegality or uneniovolability shall not alfect any other provision hereof or thereof.
Each of the provisions of every sush agreement, docoment or instrument shall be enforceable by
Agerd to the fullest extent now or hereaiter permitted by law,

Section 14.10 No Parinerslas or Joint Ventire,

Ng provision of this Security Insavment or any of the other Loan Documenis
shall constitute A parinership, joint venturs, tenaney i cowmmon or joint fenancy between
Mortgagor and Agent, i being intended that the only telationship created by this Security
Instroment and the other Loan Documents shall be that of 4ctior and creditor.

Section 14.11 No Merger,

So long as the Guaranteed Obligations secwred herehy remain unpaid and
unclischarged and unless Agent otherwise consents I writing, the fee, luasehold, subleaschold
and sub-subleaschold estates n and to the Property will not merge but 'will_abways remain
separate and distingl, notwithstanding the undon of such estates (withowt implying Mortgagor's
consent 1o such union) either in Mortgagor, Agent, any tenant or any third party by porchase or
otherwise, in the event this Security Instrument i3 originally placed on a leaseholi sstate and
Mortgagor tater obtains fec tiile 0 the Property, such fee title will be subject and subordinate to
this Security Instrument.
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ARTICLE 15
STATE-SPECIFIC PROVISIONS

Sectiont 15,1 Principles of Construction,

In the event of any wmconsistenciss betwesn the terms and conditions of this
Article 15 and the terms and condifions of this Security Insirument, the jerms and conditions of
this Article 15 shall contrel and be binding.

Section 15.2  [linots Morieage Foreclosure Law,

{2y, The law gpplicable to any foreclosure of this Security Instrument shall be
the Illinois Merguge Foreclosure Law, 733 [LOCS 5/15-1101, et seq., as from time fo time
amended (the “Act 1

(hy  In_the event thal any provision in this Security Instroment shall be
inconsistent with any provision of the Act, the provisions of the Act shal} tske precedence over
the provisions of this Security anstmement, but shall not nvalidate or render unenforceable any
other provision of this Security Inifrument that can be construsd in a manner consistent with the
Agt.

(e} Ifany provision of this Sceurity Instrument shall grant to Agent any rights
or yemedies upen the occurrence and during 1he continuation of an Event of Default which are
more limited than the nghts that would otherwize be vested in Agent under the Act in the
absence of said provision, Agent shalt be vested with the rights gramted in the Act to the full
extent permitted by law.

(dy  Without limiting the generality of the ioregoing, all expenses Incurred by
Agent uypon the occurrence and during the confinvation of aw Tvent of Defauls to the extent
reimbursable under Sections 151510 and 15-1512 of the Act, whetha incwred before or after
any decres or judgment of foreclosure, and whether or not enwnersied in this Security
Instrument, shall be added 1o the Guaranteed Obligations.

(3  Morigagor acknowledges that the ransaction of which the Mortgagor is a
part is a transaction which does not inclnde either agriculiural real eatate {as defired in Seetion
15-1261 of the Act) or residential real estate (as defined in Section 15-1219 of the Act), and upon
the cecurrence and during the continuation of sn Event of Default {o the full extent permitted by
law, hereby voluntarily and knowingly waives its riglts to reinstatement and redemption to the
extent allowed under Section 13-16G1(b} of the Act, and to the full extent permitied by law, the
benefits of all present and futwe valuation, appraisement, homesiead, exemption, stay,
redemption and moratorium laws under any state or federal faw,

Section 15,3 Mortgagor Waivers,

{ay  FHacepl o the extent countrary o law, Morigagor agrees that upon the
occurrence and during the contipnation of an Event of Default, Morngagor will not at any time
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insist upon or plead of In any manner whatsoever claim the benefil of any valuation, stay,
extension, or exemption law now or hereafler in force, in order to prevent or hinder the
enforcement or foreclosure of this Security Instrument or the absohute sale of the Property or the
possession thereof by any purchaser at any sale made porsuant to any provision hereof, or
pursuant to the decres of any court of competent jurisdiction; bus Mortgagor, for Morigagor and
all who may claim through or under Mortgagor, so far as Morigagor or those claiming through or
under Mortgagor now or hereafter lawfully roay, hereby watves upon the occurrence and during
the continuation of an Hvent of Default the benefit of all such laws, Except to the extent contrary
to law, Morlgagor hereby walves upon the cecurrence and during the continuation of an Event of
Default any and all right to have the Property marshaled upon any foreclosure of this Security
Instrument, #¢ sold in Inverse order of alienation, and agrees that Agent or any court having
Jurisdiction (U freclose this Security Instrument may sell the Property as an entirety, If any law
now of hereatler in force refeved to in this paragraph of which the parties or their successors
might take advantags despite the provisions hereof, shall hereafier be repealed or cease io be in
force, such law shall pot thereafter be deemed to constitute any part of the contract herein
contgined or to preclude’the operation or application of the provisions of this paragraph, o the
¢xtent not prohibited by faw,

by Inthe event 5T the commencement of judicial proceedings 1o forecluse this
Security Instrument, Mortgagor, onhehalf of Mortgagor, its successors and assigns, and each
and every person or entity they may legally bind sequiring any interest in or title to the Property
subsequent to the date of this Security Insirument: (a) expressly walves any and all rights of
appraisement, valuation, stay, extension and {io the extent permitted by law) reinstatemenst and
redemption from sale under any order or decrge Of foreclosure of this Security Instrument: and
{b} to the extent permitted by applicable law, agrecsdat when sale is had under any decree of
foreclosure of this Security Instrument, upon confirmation of such sale, the officer making such
sale, or his successor in office, shall be and is authorized tamediately 1o execute and deliver to
any purchaser at such sale a deed conveying the Property, shiwing the amount paid therefor, or
if purchased by the person in whose favor the order or decree 15 mtered, the amount of hig bid
therefor,

The maximun indebtedness secured by thiz Security Instrument ki1 not exceed

380,000,000, provided, however, that if and for so fong as, and to the extent that, (4) any of the
Property consists of any portion of the interest of Mortgagor or Northwind Chicago LLC in the
District Cooling System {as defined in that certain Distriet Cooling System Use Agreement,
dated October 1, 1994 (as amended, restated, modified, renewed, extended, refunded,
supplemented or replaced} by and among the Clty of Chicage and Mortgager {the “Chicago Use
Agreement”), and (B) the City of Chicago has not, as required by Section 4.1.5 of the Chicago
Use Agreement, validly consented in writing fo the grant of a security interest in the Ddstrict
Cooling System: to secure Guaranteed Obligations in excess of 75% of the fair market value of
the District Cooling Systen, the maximum indebtedness secured by the interests of Mortgagor
and Northwind Chicago L1C in the District Cooling System will not excesd 75% of the fair
market value of the District Cooling System, and the grant of secority in Article 1 of this
Security Instrument shall be limiied to Guaranteed Obligations egual to 75% of the fair market
value of the District Cooling Systens, provided that, immediately wpon the Cily of Chicago
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validly consenting in writing i accordance with Section 4,1.5 of the Chicago Use Agreement 1o
the grant of a security mderest n the Disirict Cooling System o secure obligations in excess of
75% of the falr market value of the District Cooling Systers, the Property shall include such
portion of the remainder of the right, title and interest of Mortgagor and Nerthwind Chicago LLC
in the District Cooling System permitted by such consent without any further action hereunder,

Section 15,5 Buswess Loan,

Morigagor covenants and agrees that (i) all of the proceeds of the sums loaned
under the Loan Agreement and notes issued and sold under the Note Purchase Agreement will be
used by Borrower solely for business purposes snd in furtherance of the regular business affairs
of Berrower, (') the entire Guaranteed Obligations secured hereby constitutes: (A} a “business
loan,” as that fern is used in, sad for all purposes of, the Hlncis Interest Act, 815 ILCS
205/0.01, et seq, neluding Section 4(1)c¢) thereof; and (B} a “loan secured by a morigage on
real estate” within Yho purview and operation of Section 205/4(1){(1) thercof, and {ifl) the
indebtedness secured hereby is an exempted iransaction under the Truth-In-Lending Act, 15
US.C. Bection 1601m, ¢l seq. and has been enteved inte solely for business purposes of
Borrower and Monigagor and tor Bomower's and Morigagor’s investment or profit, as
contemplated by said section,

Section 15.6  Protective Advances,

All advances, disbursements ard eipenditures made by Ageni in accordance with
the terms of this Security Instrument and the other Loan Documents, either before and during a
foreclosure of this Seourity Instroment, and before and ~fter judament of foreclosure therein, and
at any time prior to sale of the Property, and, where spnboable, after sale of the Property, and
during the pendency of any related proceedings, in additvinto those otherwise authorized by the
Act, shall have the benefit of all applicable provisions of the £.¢t,

Section 13.7  Maturity Date,

The Guaranteed Obligations shall be doe apd pavable in ful on or before
November 13, 2026, unless such date is extended pursuant 1o the terms of the Loan Documents.

Unless Morigagor provides Agent with evidence of the insurance required by this
Security Instrument or any other Loan Document, Agent may purchase insurance at Mortgagot’s
expense (0 protect Agent’s interest in the Property or any other collateral for the indebtedness
secured hereby. This insurance may, but need not, protect Mortgagor’s interests, The coverage
Agent purchases may not pay any claim that Morigagor makes or any claim that is made against
Mortgagor in conpection with the Property or any other collateral for the indebiedness secured
hereby. Morigagor may later cancel any insurance purchased by Agent, but only after providing
Agent with evidence that Mortgagor has obtalned jnswrance as required under this Security
lnstrument or any other Loan Docoment. If Agent purchases insurance for the Property or any
other collatersl for the indebtedness secured hereby, Morlgagor shall be responsible for the costs
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of that insurance, including the Insurance premiums, inferest and any other charges that Agent
may fawfully impose in connection with the placement of the insurance, until the effective dafe
of the cancellation or expiration of the insurance, The costs of the insurance may be added to the
indebtedness secured hereby. The costs of the Insurance may be more than the cost of insurance
that Mortgagor may be able to obtain on its own,

Section 15,9 Fixture Filing,
This Security Instrument also constitutes a “fixture Hiling” porsuant to Section -

502 of the IHinois Uniform Commercial Cods, 810 ILCS 5/1-101, et seq. and shall be filed in
the real estaie records of the apphicable county’s real estate records office.

{a}) . Name of Debtor: Enwave Chicago Inc.

(by  UDehior's Mailing Address: As set forth i the introductory paragraph of
this Security Instrument,

(e}  Debtorz’Oiganizational H, 5741583

(dy  Address of the-Property:  As set forth on Exhibit A to this Secority
Instrument.

(e}  Wame of Secwed Pary, Compufershare Trust Company, N.A., as
Coliateral Agent {or the Lenders and the Note Purchasers,

£ Address of Secured Party: As.se forth in the introductory paragraph of
this Security Instrument.

{gy  This financing statewent covers the Propetty andfor the Collateral, and
any proceeds or products of such Properly and/or Collateral.

(hy  Some of the above goods are or are 1o become lixtiaes on the Real Estate
described herein. Mortgagor is the record owner of the Real Estate descrived terein upon which
the foregomg fixtures and other items and types of property are located.

Section 15,10 Merger,

So long as any of the Guaranteed Obligations shadl remain unpaid, anless Agent
shall ctherwise in writing consent, the fee title and the leasehold estaie in the Property shall not
merge but shell always be kept separate and distinet, notwithstanding the union of said estates
either in the lessor or in the lessee, or in a third party, by purchase or otherwise.

ARTICLE 16
COLLATERAL AGENT

Section 16.1  MNotwithsianding anvthing herein {0 the contrary, the Agent will not
e responsible for the existence, genuineness or value of any of the Property or for the validity,
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perfection, priovity, maintenance, contingation or enforceability of the securily inferest in any of
the Preperty (including no obligation to prepare, record, file, re-record or re-file any financing
statement, perfection statement, continuation Staternent or any other instrument in any public
office), for the validity or sulficiency of the Property or any agreement or assignment contained
therein, for the validity of the title o the Property, for insuring the Property, for the pavmeni of
taxes, charges, assessments or liens upon the Property or otherwise as to the maintenance of the
Property or tor the preservation of any rights against any third partics with respect to the
Property.

Section 162 The Agent’s role as Mortgagee under this Security Instrument is
not in its individual capacity but strictly in its capacity as Collateral Agent under the Intercreditor
Agreement ani in acting as Mortgages under this Security Instrument, the Agent shall be entitled
to the rights; powers, benefis, protegtions, immunities and indempities set forth in the
Intercreditor Agrecment as if folly sei forth hereln. The permissive authorizations, entitlements,
powers and nghts glanied 1o the Agent herein shall not be construed as dulies. The Agent shail
not be required to exercise any discretionary act or omission to act other than in accordance with
the terms of the futercredior Agreement.

[THE REMAINDER OF THE PAGE IS INTENTIONALLY DELETED)
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IN WITHNESS WHEREOFE, this Scourity Instrument has been exeouted by Mortgagor as
of the dav and vear first above written,

MORTGAGOR:

ENWAVYE CHICAGO ENC,. an Tilinois
corporaiion

=y e
) { S E :“
g k,é?ﬁi‘w‘&if i<

.‘ irn.t.g}ii'mm‘:w--?&gﬁ;iism
Titley Chiod Firpmiad 43

ey

3/m8,
COUNTY OF_Co00%. )

On this f0x4 day of November, 2614, harore me personally came James Pagnusat, to me
fenown, who, betng by me duly sworn, did Jepree and state that be is the Chief Financial Officer
of ENWAVE CHICAGO INC,, the Hlinois corpotation deseribed i and which executed the
above Instrument; and James Pagnusat acknowledged that he executed this instrament as the
Chief Financial Officer theveof on behalf of said corpedation and acknowledged said instrument
as the free act and deed of said corporation.

IN WITNESS WHEREQF, 1 have hereunto set my hand and affixed my official seal in the
County and State aforesaid on the day and vear above written,

\\. Y ;
! gi*-"‘?\»‘\ i k¥

Notary Pu

blic

My Commussion Expires: g

www%%%m&mﬁmm“fg

£ Ottt Seat
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PARCEL 3-1: (PLANT 2)
THE SOUTH 98,78 FEET OF THE FOLLOWING DESCRIBED PARCELS OF LAND TAKEN A% ATRACT:

THE SOUTHERLY 3/2 OF LOT 48; ALL OF LOTS 48, 50, 53 AND 54; THE STRIP FORMERLY ALLEY
BETWEEN LOT 50 AND LOTS 53 AND 54 AND THE WEST 1/2 OF THE STRIP, FORMERLY ALLEY
BETWEEN LOT 20 ANMD LOTS 51 AND 52 ALL IN RUSSELL'S SUBDIVISION OF BLOCK 50 IN SCHOOL
SECTION ADDITION 1L THICAGD IN SECTION 16, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE
THIRD FRINCIPAL MERIDAN, ALSO, THE EAST 1/2 OF THAT PART OF SAID VACATED ALLEY, LYING
NORTH OF THE SOUTH LINT, EXTENDED WESTWARDE OF LOT 52 AFORESAID AND S0UTH OF THE
NORTH LiME, EXTENDED EASTWARD OF SAID LOT 30 ALL IN SAID RUSSELL'S SUBDIVISION OF
BLOCK 90 BN SCHOOL SECTION ADDITION TO CHICAGD: ALSQ, THE SOUTHERLY 1/2 OF LOT 47;
THE NORTHERLY 1/2 OF LOT 48; ALU SR LOTS 51 AND 52 AND ALL OF LOTS 75 Y0 81, BOTH
INCLUSIVE ALL IN RUSSELL'S SUBDIVISION OF BLOCK 90 IN SCHOOL SECTION ADDITION TO
CHICAGD, IN SECTION 16, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN; ALSC, LOTS 1 70 10, BOTH INCLUSIVE (M WADSWORTH'S RESUBDIVISION OF LOTS
82, 83, 44, 45, 46 AND THE NORTH 3/2 OF LOT 47 B RUSSELL'S SUBDIVISION OF BLOCK 90
AFORESAID, ALSO, ALL OF THE VACATED ALLEYS ATUOINING SAID LOTS AND PARTS OF LOTR IN
SAID RUSSELL'S SUBDIVISION AND N SAID WADSWORTH'S RESUTDIVISION, AND LYING NORTH
OF THE NORTH LINE AND SAID NORTH LINE EXTENDED EASTWARDLY OF LOT 50 IN RUSSELLS
SUBDIVISION AFDORESAID, ALL iN COOK COUNTY, [ILLINCIS,

PARCEL 1-2:

A NON-EXCLUSIVE EASEMENT FOR THE BENERT OF PARCEL 1.1, AS (RURAYVED BY THE
DECLARATION OF CASEMENTS AND COVENANTS DATED MAY 10, 2001 AND RECORDE MAY 14,
2001 AS DOCUMENT 0010403435 FROM FRANKUN VAN BUREN, LLL., A DELAWARE GiMITED
LIABILITY COMPANY TO TRHE CHICAGO TRUST COMPANY, AL TRUSTEE UNDER TRUST
AGREERENT DATED APRIL 26, 1934 AND KNOWN AS TRUST NUMBER 1098363 FOR THE
PURPOSE OF ACCESS; CHILLED WATER PIPES AND CABLES; WATER; SEWER AND TELEPHONE;
QVERHANG AND CAISSONS, AS SET FORTH THEREIN, OVER THOSE PORTIONS OF THE LAND
DESCRIBED ¥ EXHIBITS £, O, E AND F ATTACHED THERETO.
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Property Address: 400 South Franklin Street, Chicago, 1ilinois 60607
PiN: 17-09-403-001-0000

A2
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