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360 NORTH MICHIGAN AVENUE
CHICAGO, ILLINOIS

DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND
EASEMFENTS (this “Declaration”) is made and entered into as of the 29" day of May, 2015 by
AG-0CG.560 NORTH MICHIGAN, L.L.C., a Delaware limited liability company (“Hotel
Owner”), an2-AG-OCG 360 NORTH MICHIGAN RETAIL OWNER, L.L.C., a Delaware
limited liability company (“Retail Owner”).

RECITALS

A. The terms usad in the Recitals, if not otherwise defined in the Recitals or in the
immediately foregoing parzgraph, shall have the meanings set forth in ARTICLE 1 of this
Declaration.

B. On or about July 26.-2013, Hotel Owner acquired the Property, which is
commonly known as 360 North Michigax Avenue and 85 East Wacker Drive, Chicago, Illinois,
and contains an existing 21-story office builZiug at 360 North Michigan Avenue and a surface
parking lot at 85 East Wacker Drive.

C. As of the date of this Declaration, }iciel Owner has caused the transfer to the
Retail Owner, inter alia, of all of its interest to a poracd of the first and second floors of the
Building and a portion of the lower level of the Building }>cated on Lower Wacker Drive.

D. The Hotel Owner intends to complete the rencvzion and redevelopment of the
Hotel Property, which, when completed, will include the Tower /sddition, approximately 450
hotel rooms and hotel amenities, certain new mechanical systems azd-vtilities, fire alarm and
suppression systems (including sprinklers), and life safety systems.

E. The Retail Owner intends to complete the renovation and redevelepment of the
Retail Property, which, when completed will include retail space on the lower lcvel, first and
second floors of the Building.

F. Since neither the Retail Property nor the Hotel Property is currently functionally
independent of the other and each depends upon the other, to some extent, for structural support,
enclosure, ingress and egress, Utility services and other facilities and components necessary to
the efficient operation and intended use of the Retail Property and the Hotel Property, the
Owners desire, subject to the terms and conditions contained herein, to provide for the efficient
operation of each respective portion, estate and interest in the Property, to assure the harmonious
relationship of the Owners of each such respective portion, estate or interest in the Property, and
to protect the respective values of each such portion, estate and interest in the Property, by
providing for, declaring and creating (i) certain easements, covenants, conditions and restrictions
against and affecting the Retail Property which will be binding upon each present and future
Owner of the Retail Property or of any portion thereof or interest or estate therein, and which
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will inure to the benefit of each of the present and future Owners of the Hotel Property, or of any
portion thereof or interest or estate therein, and (ii) certain easements, covenants, conditions and
restrictions against and affecting the Hotel Property, which will be binding upon each present
and future Owner of the Hotel Property, or of any portion thereof or interest or estate therein, and
which will inure to the benefit of each of the present and future Owners of the Retail Property or
of any portion thereof or interest or estate therein.

NOW, THEREFORE, in consideration of the Recitals and the covenants contained
herein, as-of the Effective Date of this Declaration, the Owners, intending to be legally bound,
declare‘that the Property and any part thereof is and shall be owned, held, mortgaged, leased or
otherwise ‘encumbered, transferred, assigned, sold, conveyed and accepted subject to this
Declaration, ap4 (eclare that each of the following easements, covenants, conditions, restrictions,
burdens, uses, privilages and charges created hereunder shall, unless terminated in accordance
with the terms and con4itions expressly provided herein, exist at all times hereafter amongst, and
be binding upon and .ir2e, to the extent provided herein, to the benefit of all parties having or
acquiring any right, title o1 interest in or to any portion of, or interest or estate in, the Property,
and each of the foregoing shall, unless terminated in accordance with the terms and conditions
expressly provided herein, run with tae land subjected to this Declaration.

ACREEMENTS

ARIICLE 1
DEFiN'TYONS

1.1  Definitions. Whenever used in this Cevlaration, the following terms shall have
the respective meanings specified below:

2015 EQUIVALENT DOLLARS - As defined in Section 11.2.

ACT - The Condominium Property Act of the State of Illinois in effect as of the Effective
Date, as the same may be amended from time to time.

ALTERATIONS - As defined in Section 14.1(A).
ALTERING OWNER - As defined in Section 14.1(A).
APPLICABLE PERCENTAGE - As defined in Paragraph 6 of Exhibit 3.5.

APPROVING PARTY - The Owner designated from time to time to make certain
decisions or give certain approvals pursuant to the terms of this Declaration. There shall be one
Approving Party representing the Retail Property, which shall at all times be the Retail Owner,
and one Approving Party representing the Hotel Property. Each Approving Party shall have
absolute discretion to make the decisions or amend or terminate this Declaration pursuant to
Section 20.4 or give the approvals expressly designated to be made or given on behalf of that
portion of the Property represented by such position. The holder of the Approving Party position
for the Hotel Owner shall have the right to assign, in writing, such position to any other Person
owning all or any portion of the Hotel Property. At any time there is a permitted change in the
identity of the Hotel Owner Approving Party, the Hotel Owner shall immediately notify the

SMRH:201117909.12 -2-




1515304057 Page: 9 of 143

UNOFFICIAL COPY

Retail Owner, in accordance with Section 19.2 hereof, of the name, address and comparable
information as contained in Section 19.1 hereof relating to said new Hotel Owner Approving
Party.

ARBITRABLE DISPUTE - Any dispute arising under this Declaration which is
expressly made subject to arbitration under the provisions of ARTICLE 11 hereof or designated
as an Arbitrable Dispute.

APCHITECT - As defined in Section 18.1.

ASSFSSOR - As defined in Section 7.1,

AWARD--As defined in Section 13.1.

BUILDING ~ A collective reference to the Retail Improvements and the Hotel
[mprovements.

CITY - The City of Chicsge, Illinois, a municipal corporation.

COMMON WALLS, FLOORS AND CEILINGS - All common structural and
partition walls, floors and ceilings situate on or adjoining two Parcels, or located on one Parcel
but forming the walls, floors or ceilings of the zdjoining Parcel.

CONDOMINIUM _ASSOCIATION - if and when a Parce! or any portion thereof is
submitted to the Act, and legally becomes condoinininm property pursuant to the Act, then, an
Illinois not-for-profit corporation to be formed for the rurpose of administering the respective
portion(s) of the Parcel pursuant to the Act.

CONDOMINIUM DECLARATION - Any Declaration of Condominium Ownership
and Easements, Restrictions, Covenants and By-Laws by which aFescel or any portion thereof is
submitted to the Act and legally becomes condominium property pursvant to the Act.

CONDOMINIUM OWNER - The Person or Persons (excluding occupants or tenants
and the holders of any Mortgage) whose estates or interests, individually or. collectively,
aggregate, from time to time, fee simple ownership of any portion of a Parcel sulmitted to the
Act. If and so long as a Parcel or any portion thereof has been submitted to and rcriains subject
to the provisions of the Act, the Condominium Owner shall mean collectively all ¢ tae Unit
Owners in the portion of such Parcel as has been submitted to the Act, as represented by the
Condominium Association for such portion.

CONDOMINIUM PROPERTY - A Parcel or any portion thereof that has been
submitted to the Act, for so long as such Parcel or portion thereof remains subject to the Act.

CONSUMER PRICE INDEX - As defined in Section 11.2.

CREDITOR OWNER - An Owner (A) to whom payment of money or other duty or
obligation is owed under this Declaration by the other Owner who has failed to make such
payment or to perform such duty or obligation as and when required by this Declaration or (B)
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who has exercised any self-help remedy provided for in this Declaration. (An Owner may be a
Creditor Owner notwithstanding that the term “Creditor Owner” is not specifically stated in a
particular provision of this Declaration.)

DECLARATION - This Declaration, together with all Exhibits, amendments and
supplements hereto.

DEFAULT AMOUNT - As defined in Section 10.1.

LEPAULTING OWNER - An Owner who has failed to perform any of its duties or
obligations‘as and when required under this Declaration or to make payment of money owed
under this Occlaration to the other Owner. (An Owner may be a Defaulting Owner
notwithstandiiig-iat the term “Defaulting Owner” is not specifically stated in a particular
provision of this Declaration.)

DEPOSITARY — The person or entity, from time to time acting pursuant to ARTICLE
16.

EASEMENT EXHIBIT - Tke plans and drawings comprising Exhibit 1.1{C) depicting

certain, but not all, of the Easement Farilities.

EASEMENT FACILITIES - A collzctive reference to Retail Easement Facilities and
Hotel Easement Facilities.

EASEMENTS - All easements declared, grirted or created pursuant to the terms and
provisions of this Declaration.

EFFECTIVE DATE — The date specified in the Prear:ioiz on Page 1 of this Declaration.

EMERGENCY SITUATION - A situation (A) impzuing or imminently likely to
impair structural support of the Retail Improvements or the Hotel Izap:ovements; (B) causing or
imminently likely to cause bodily injury to persons or substantial phyJiczi damage to the Retail
Improvements or the Hotel Improvements or any property in, on, under, within, upon or about
the Retail Improvements or the Hotel Improvements; (C) causing or imminently Jikely to cause
substantial economic loss to an Owner; or (D) substantially disrupting or imminzatly likely to
substantially disrupt business operations in the Retail Portion or the Hotel Portion fo: 1ts intended
purpose. The duration of an Emergency Situation shall be deemed to include the time reasonably
necessary to remedy the Emergency Situation.

ESTOPPEL CERTIFICATE - As defined in Section 15.1.

FACADE - All exterior walls of the Building from the street level (including Lower
Wacker Drive) up to the Roof, consisting, in part, of limestone, bricks or terra cotta and the
parapet at the top of the Building covering or attached to the concrete or steel structural supports
forming the curtain wall of the Building, window frames, window systems, joints and seals, but
excluding (i) the glass in the windows, (ii) the Roof and the Roof structure, membrane, flashings
and seals over the cornice; and (iii) any Loading Dock entrance and exit doors and entrance and
exit door systems and joints and seals, whether currently existing or to be installed or constructed
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in the future. For purposes of this Declaration, the Facade on the Hotel Property shall be deemed
to be any portion of the Facade which is attached to or on the Hotel Property, and the Facade of
the Retail Property shail be deemed to be any portion of the Facade which is attached to or on the
Retail Property.

FACILITIES - Any facilities, fixtures, machinery and equipment, including without
limitation, annunciators, antennae, boilers, boxes, brackets, cabinets, cables, chillers, closets (for
facilities and risers) coils, computers, conduits, controls, control centers, condensers, cooling
towers, couplers, devices, ducts, equipment (including, without limitation, heating, ventilating,
air conduioning and plumbing equipment), fans, fixtures, hangers, heat traces, indicators,
inverters, jurctions, lines, conduits, ducts, light fixtures, machines, meters, motors, outlets,
panels, pipes, pumps, radiators, risers, sprinklers, starters, steam heating systems (including
steam and condcosate supply and return risers), switches, switchboards, systems, tanks,
telecommunication ¢gripment, transformers, valves, compressors, wiring, and the like used in
providing services from *iine to time in any part of the Building, including, without limitation, air
conditioning, alarm, antenua. circulation, cleaning, communication, cooling, electric, elevator,
exhaust, heating, lighting preiection, natural gas, plumbing, radio, recording, sanitary, security,
sensing, telephone, television, t'ansportation, chilled water systems and equipment, ventilation
and water service, fire/life safety anil any replacements of or additions to any of the items
described in this paragraph.

HAZARDOUS MATERIALS — Asiy bazardous substance, pollutant, contaminant, or
waste regulated under the Comprehensive Environmental Response Compensation and Liability
Act, as amended (42 U.S.C. §9601 et seq.); asbestos-and asbestos—containing materials; oil and
petroleum products and natural gas, natural gas liquids, liquefied natural gas, and synthetic gas
usable for fuel; pesticides regulated under the Federal Insecticide, Fungicide and Rodenticide
Act, as amended (7 U.S.C. §136 et seq.); PCBs and otiier sukstances regulated under the Toxic
Substances Control Act, as amended (7 U.S.C. §136 et seq): spurce material, special nuclear
material, byproduct materials, and any other radioactive materials or radioactive wastes however
produced, regulated under the Atomic Energy Act or the Nuclear *Waste Policy Act; chemicals
subject to the Occupational Safety and Health Act Hazard Communica.ior-Standard, as amended
(29 C.F.R. §1910.1200 et seq.); industrial process and pollution control-wastes whether or not
hazardous within the meaning of the Resource Conservation and Recovery /ct, as amended (42
US.C. §6901 et seq.); and other substances and materials regulated under Laws relating to
environmental quality, health, safety, contamination and clean-up.

HISTORIC LOBBY AREA — That certain area on the first floor of the Buiiding that
consists of the Lobby Easement Area, as identified on the Easgment Exhibit, and the adjacent
elevator lobby area within the Hotel Parcel, that includes a ceiling area that is designated as a
Chicago Landmark by the City of Chicago.

HOIST — That certain electric chain host that serves the Lower Level and the Sub-
Basement of the Building, as depicted on the Easement Exhibit.

HOTEL EASEMENT FACILITIES — Those Facilities now located (or which may,
pursuant to this Declaration or other agreement of the Owners, hereafter be located) in the Retail
Portion (A) primarily benefiting the Hotel Portion, or (B) necessary for Hotel Owner to perform
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its obligations under this Declaration, but in either case excluding (1) those Facilities, the
Maintenance for which Retail Owner is expressly responsible under this Declaration, and (2)
Hotel Owned Facilities.

HOTEL IMPROVEMENTS - All improvements now or hereafter constructed within
and upon the Hotel Portion by Hotel Owner, its successors, grantees or assigns.

HOTEL OWNED FACILITIES — Those, if any, Facilities owned by Hotel Owner and
now locatad (or which may, pursuant to this Declaration or other agreement of the Owners,
hereafter e 'located) in the Retail Portion.

HO1E: OWNER ~ The person or persons or entity or entities (excluding occupants or
tenants and the Solders of any Mortgage) whose estates or interests, individually or collectively,
aggregate, from timé *o time, fee simple ownership of the Hotel Property, are hereinafter
collectively referred to #5 the “Hotel Owner.”

HOTEL PARCEL < % he real property legally described on Exhibit 1.1(A), located in
the City of Chicago, County of Cook and State of Illinois as the “Hotel Parcel”.

HOTEL PORTION — That poziion of the Building located within the Hotel Parcel.

HOTEL PROPERTY - The Hotel Ppreal improved with the Hotel Improvements.

IMPACTED OWNER - As defined in 5ertion 6.2.

INDEMNIFYING OWNER - As defined in'Section 6.1.

INDEMNITEE - As defined in Section 6.1.

INSPECTING OWNER - As defined in Section 6.6.

INSURANCE COSTS — As defined in Paragraph 6 of Exhibit 3.5.

LAND — The Retail Parcel and the Hotel Parcel, collectively.

LAW OR LAWS — All laws, statutes, codes, acts, ordinances, ordcre, judgments,
decrees, injunctions, rules, regulations, permits, licenses, authorizations, diections and
requirements of all governments, departments, commissions, boards, courts, awihorities,
agencies, officials and officers, foreseen and unforeseen, ordinary or extraordinary, which now
or at any later time may be applicable to the Property, or any parts thereof.

LEGAL PROCESS — As defined in Section 19.2.

LIENING OWNER - As defined in Section 6.2.

LOADING DOCK - The portion of the Building so identified on the Easement Exhibit.

LOADING DOCK AREA - The portion of the Building so identified on the Easement
Exhibit.
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LOWER LEVEL - The level of the Building being the area down from the ground level
of the Building, as so identified on the Easement Exhibit.

MAINTENANCE - Operation, maintenance, repair, reconditioning, refurbishing,
reconfiguration, inspection, testing, cleaning, painting, installation, restoration, reconstruction
and replacement when necessary or desirable of the Building or any Facilities, including the right
of access to and the right to remove from the Building portions of such Facilities for any of the
above purposes, subject, however, to any limitations set forth elsewhere in this Declaration. As
used in ARTICLE 5, Maintenance excludes obligations for which the other Owner is responsible
under ARTiCLE 4, ARTICLE 9 or ARTICLE 13. Maintenance costs include utilities, labor and
materials corsumed in providing Maintenance.

MECH AP S’ LIEN ACT - As defined in Section 14.3.
MORTGAGL - As defined in Section 20.11(A).
MORTGAGEE- As defined in Section 20.11(A).
MULTIPLE QWNERS ‘- As defined in Section 19.2.

NET CAPITALIZED COST &7 REPLACEMENT - As defined in Paragraph 6 of
Exhibit 5.5.

NET SALVAGE VALUE OF THE CAPITAL ITEM BEING REPLACED - As
defined in Paragraph 6 of Exhibit 5.5.

NON-PERFORMING OWNER — As defined in ARTICLE 12,
NOTICE. — As defined in Section 19.1.
OBJECTING PARTY - As defined in Section 14.1(C).

QCCUPANT - Any Person from time to time entitled to the usz and occupancy of any
portion of the Retail Portion or the Hotel Portion as an Owner or under (ny lease, sublease,
license, concession or other similar agreement.

OPERATING EXPENSES — As defined in Paragraph 6 of Exhibit 5.5.

OWNED FACILITIES - A collective reference to Retail Owned Facilities and the
Hotel Owned Facilities.

OWNER(S) — Retail Owner and/or Hotel Owner.
PARCEL(S) — The Retail Parcel and/or the Hotel Parcel.

PERMITTEES — All Occupants and the officers, directors, members, employees,
agents, contractors, customers, vendors, suppliers, visitors, guests, invitees, licensees, subtenants
and concessionaires of Occupants insofar as their activities relate to the intended development,
use and occupancy of the Building.
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PERSON - Any individual, partnership, firm, associations, corporation, limited liability
company, trust, land trust or any other form of business or not-for—profit organization or
governmental entity.

PRIOR LIEN - As defined in Section 10.1.
PROGRESS PAYMENT - As defined in Paragraph 2 of Exhibit 5.5.

PROHIBITED PERSON - A person, group or entity that: (i) is listed in the Annex to,
or is otlierizise subject to the provisions of, Executive Order No. 13224; (i) is owned or
controlled by, or acting for or on behalf of, any person or entity that is listed in the Annex to, or
is otherwise cuojest to the provisions of, Executive Order No. 13224, (iii) commits, threatens or
conspires to comrii, or supports “terrorism” as defined in Executive Order No. 13224; (iv) is
named as a “Specially Designated National and Blocked Person” or as a person who commits,
threatens to commit, surbarts, or is associated with terrorism as designated by the United States
Department of the Treasury’s Office of Foreign Assets Control (“OFAC”), (ii) is named in the
lists maintained by the Uniigr States Department of Commerce (Denied) Persons and Entities,
(iif) is any government or citizin of any country that is subject to a United States Embargo
identified in regulations promulgaiez by OFAC, and (iv) is named as a denied or blocked person
or terrorist in any other list maintained oy any agency of the United States government Person.

PROJECTION NOTICE — As defin:d in Paragraph 2(a) Exhibit 5.5.
PROJECTIONS - As defined in Paragrarii2(a) of Exhibit 3.5.
PROPERTY - A collective reference to the Reta’i Property and the Hotel Property.

PUBLIC RETAIL PORTION - That part of the Retail Dortion that is generally open to
the general public for use and not located solely within any Qécupant’s premises within the
Retail Portion, including any hallways, entryways, doorways, stairwzils and vestibules used in
common by any Occupants of the Retail Portion.

RECORDER — The Recorder of Deeds of Cook County, Illinois.
REQUIRED WORK - As defined in Section 9.11.

RETAIL EASEMENT FACILITIES — Those Facilities now located (or wiwh may,
pursuant to this Declaration or other agreement of the Owners, hereafier be located) in the Hotel
Portion (A) primarily benefiting the Retail Portion, or (B) necessary for Retail Owner to perform
its obligations under this Declaration, but in either case excluding (1) those Facilities, the
Maintenance for which Hotel Owner is expressly responsible under ARTICLE 5, and (2) Retail
Owned Facilities.

RETAIL IMPROVEMENTS — All improvements now or hereafter constructed upon
and within the Retail Portion by Retail Owner, its successors, grantees or assigns.
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RETAIL OWNED FACILITIES — Those Facilities, if any, owned by Retail Owner and
now located (or which may, pursuant to this Declaration or other agreement of the Owners,
hereafier be located) in the Hotel Portion.

RETAIL OWNER - The person or persons or entity or entities (excluding Occupants or
tenants and the holders of any Mortgage) whose estates or interests, individually or collectively,
aggregate, from time to time, fee simple ownership of the Retail Property, are hereinafter
collectively referred to as the “Retail Owner.”

XE? AIL PARCEL - The real property legally described on Exhibit 1.1(B) located in
the City of Chicago, County of Cook and State of Illinois.

RETALL #ORTION — That portion of the Building located within the Retail Parcel.

RETAIL PRCPERTY — The Retail Parcel, improved with the Retail Improvements.

REVIEW - As defined in Section 6.6.

ROOF - The roof level of the Building, including, without limitation, the membrane,
roof covering and roof structure, gmte:s; downspouts and flashings.

ROTUNDA AREA — That certaiu ares. within the Retail Parcel on the first and second
floors of the Building consisting of a histor.c interior rotunda entryway that is designated as a
Chicago Landmark by the City of Chicago, as idenfified on the Easement Exhibit.

SERVICE ELEVATOR - The service elevaior se identified on the Easement Exhibit.

SHARED STAIRWELLS - As defined in Section 3.2{<).
SHARED SYSTEMS - As defined in the Section 5.1 Exbiois.
SPECIAL AMENDMENT - As defined in Section 20.15.
STATEMENT - As defined in Paragraph 2(c) of Exhibit 5.5.

STRUCTURAL SUPPORTS - All construction elements (including, witliout limitation,
structural members, footings or foundations, slabs, caissons, columns, beams, bracet and trusses)
which are load bearing or which are necessary for the structural integrity of any poriion of the
Building.

SUB-BASEMENT - The level of the Building being the area down from the Lower
Leve), as so identified on the Easement Exhibit.

SURVEY - That certain ALTA/ACSM Land Title Survey prepared by Chicago
Guarantee Survey Company as Order No. 2014-20232-001, a copy of which is attached hereto as

Exhibit 1.1(D).

TOWER ADDITION — The tower addition that will be constructed by Hotel Owner on
the western side of the existing 360 North Michigan building on the portion of the Property

SMRH:201117909.12 -9-



1515304057 Page: 16 of 143

UNOFFICIAL COPY

located at 85 East Wacker Drive, which is currently anticipated to contain, infer alia, twenty-
three stories, a hotel lobby entrance, a restaurant facility, and related Hotel Improvements.

UNAVOIDABLE DELAY - As defined in ARTICLE 12.

UNIT - Any part of the Hotel Parcel or the Retail Parcel described as a “Unit” in any
Condominium Declaration.

UNIT OWNER - The person or persons, entity or entities whose estates or interests,
individuailv'or collectively, aggregate fee simple ownership of a Unit Ownership.

UNIT ("NVNERSHIP - Any part of a Parcel which has been submitted to the Act
consisting of ‘0i¢ (1) Unit and the undivided interest in the common elements attributable
thereto.

UTILITY or UTILITIES - Water, chilled water, electricity, sewer, gas, steam,
telephone or network televisirss, cable television, satellite equipment and microwave signals,
internet service, or other services or materials generally known as utilities, now or in the future.

UTILITY COMPANY - Arny Person, including governmental bodies, furnishing water,
chilled water, electricity, sewer, gas, siexm, telephone or network television, cable television.
satellite equipment and microwave signals si-internet service or other services or materials
generally known as utilities, now or in the future.

WORK - As defined in Section 17.1(A).

12  Construing Various Words and Phrases. Wherever it is provided in this
Declaration that a party “may” perform an act or do anythizg, it shall be construed that such
party “may, but shall not be obligated to,” s perform or so do.-Te following words and phrases
shall be construed as follows: (i) “at any time” shall be construed as “at any time or from time to
time;” (i) “any” shall be construed as “any and all;” (iii) “includizg” shall be construed as
“including but not limited to;” and (iv) “will” and “shall” shall each be canstrued as mandatory.
Except as otherwise specifically indicated, all references to Article or Seciiop-zumbers or letters
shall refer to Articles and Sections of this Declaration, and all refererces to Exhibits or
Appendices shall refer to the Exhibits and Appendices attached to this Declarauci. “The words
“herein,” “hereof,” “hereunder,” “hereinafter” and words of similar import shail refer to this
Declaration as a whole and not to any particular Section or subsection. Forms of words in the
singular, plural, masculine, feminine or neuter shall be construed to include the other forms as
context may require. Captions and the index are used in this Declaration for convenience only
and shall not be used to construe the meaning of any part of this Declaration.

ARTICLE 2
EASEMENTS APPURTENANT TO HOTEL PARCEL

_—,—_—-——-—'—"_——

21  InGeneral. For the purposes of this ARTICLE 2, the following shall apply:

(A)  Retail Owner has granted, reserved, declared and created the Easements
described in Section 2.2 of this ARTICLE 2. The term “Granted” or “granted” as
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hereinafter used in this ARTICLE 2 describing Easements shall be deemed to mean
“granted, reserved, declared and created”. The Easements in Section 2.2 of this
ARTICLE 2 shall bind and be enforceable against Retail Owner and its successors,
grantees and assigns.

(B) The Easements granted by Section 2.2 of this ARTICLE 2 benefit Hotel
Owner and its successors, grantees, assigns and Permittees.

(C)  For the purpose of Section 2.2 of this ARTICLE 2, the Retail Portion shall
e diemed to be the servient tenement. Where only a portion of the Retail Portion is
bound and burdened by the Easement, only that portion shall be deemed to be the servient
tenement. Any conveyance of all or any portion of Retail Owner’s estate or interest in
the Retail Portion shall be made subject to the Easements and obligations in this
Declaration.

(D)  The Fasements granted by Section 2.2 of this ARTICLE 2 are appurtenant
to and shall benefit ins Hotel Portion, which shall, for the purpose of this ARTICLE 2
with respect to such Eascmet, be deemed to be the dominant tenement. Where only a
portion of the Hotel Portion s so benefited, only that portion shall be deemed to be the
dominant tenement. No prope:ty other than the Hotel Portion, as it may exist from time
to time in accordance with the 4crms of this Declaration, shall constitute part of the
dominant tenement.

(E)  In exercising an Easemeni-granted under this ARTICLE 2, the Owner of
the Parcel benefited by the Easement shali-rinimize the impact of its exercise on the
Owner of the Parcel burdened by the Easement, tzking into consideration the impact of
any disruption, and shall comply with the provizions of Section 14.1(D) whether or not
the work being performed or exercise of the Easimeut constitutes Alterations. In
addition to complying with the foregoing restrictions witkisgard to the easement rights
granted under this ARTICLE 2, to the extent that access to auy secured or unsecured
rooms, vaults or other private or semi-private areas within the Reqail Parcel (the “Retail
Restricted Access Areas”) is required in connection with the ex=icise of such easement
rights, Hotel Owner shall provide reasonable advance notice to the Retail Owner (the
“Hotel Owner Notice of Access”) as to the nature and extent of the iequired access 10
such Retail Restricted Access Areas, and Hotel Owner shall not access any of the Retail
Restricted Access Areas without: (i) first obtaining Retail Owner’s prior corstut, not to
be unreasonably withheld, conditioned or delayed, (ii} at the election of Retail Owner,
being accompanied by an authorized representative of Retail Owner, and (iii) otherwise
complying with the terms of any tenant leases affecied by the exercise of any access
rights to any of the Retail Restricted Access Areas. Notwithstanding the foregoing, in the
event the Retail Owner fails to respond to the Hotel Owner Notice of Access within three
(3) business days, then upon Hotel Owner giving Retail Owner a second written notice
and Retail Owner not responding within two (2) business days after such second notice,
Retail Owner shall be deemed to have consented to such access by Hotel Owner, and
Hotel Owner shall permit (but not be obligated to delay such access for) an authorized
representative of Retail Owner to accompany Hotel Owner; provided, however, that such
notice shall also be sufficient to satisfy the landlord’s notice obligations to the tenant for
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such entry into any tenant space under the lease for any such space. For purposes of this
Section 2.2(E), the second Hotel Owner Notice of Access shall include bold, conspicuous
language at the top of such notice and in the body of such notice stating, “FAILURE TO
RESPOND TO THIS NOTICE WITHIN TWO (2) BUSINESS DAYS OF YOUR
RECEIPT OF THIS NOTICE SHALL BE DEEMED YOUR APPROVAL OF THE
MATTERS RAISED IN THIS NOTICE”. In the event of an Emergency Situation, Hotel
Owner shall provide such prior written notice to Retail Owner as may be practicable
considering the circumstances, and the foregoing notice provisions shall be deemed
modified to reflect the same.

{F}  Retail Owner may: (i) in connection with the Maintenance of the Retail
Portion; o7 (ii) in an Emergency Situation; or (iii} to prevent a dedication of, or an
accruing ¢ 7ights by the public in and to the use of the Retail Property: temporarily
prevent, close oif or restrict the flow of pedestrian or vehicular ingress, egress or use in,
over, on, across 2ud through any of the Easements, but only to the minimal extent and for
the shortest time perinod reasonably necessary under the circumstances in order to
minimize the effect on the user of such Easement. To the extent practicable, Retail
Owner shall provide alteinative access during any temporary interruption or restriction of
access pursuant to this subteciion. Retail Owner may, from time to time, impose (y)
reasonable limitations on Hotél Cw/ner’s or any of Hotel Owner’s Permittee’s use of an
Easement providing for ingress aid egress in, over, on, across and through the Retail
Portion described in Section 2.2 of this ARTICLE 2 including, without limitation,
establishing paths of ingress and egress andl hours of the day or days of the week during
which Hotel Owner or any of Hotel Owner’s Permittee’s may use such Easement, and (z)
reasonable security controls consistent with ihe'vse of the Retail Portion. In imposing
limitations or controls, Retail Owner shall take irte consideration the reasonable needs
and requirements of the users of the Easement as w<ii as the imposing Owner’s own
needs and requirements.

(G)  Any disputes concerning the existence, locatior, nature, use and scope of
any of the Easements granted under this ARTICLE 2 shall constitute Arbitrable Disputes.

(H)  Any exclusive Easement granted under this Declaraticn shall in all events
be subject to the concurrent use by the Owner of the servient estate as and.only to the
extent reasonably necessary for Maintenance of the property of the Owner sfthe servient
estate, for exercise of rights of self-help granted under Section 5.6, and its iighis under
ARTICLE 9 or ARTICLE 13 or elsewhere in this Declaration, and for other uses which
do not unreasonably interfere with the exercise of the Easement granted.

22  Grant of Easements. The following Easements in, to, under, over, upon and
through portions of the Retail Portion, in favor of the Hotel Portion, are hereby granted.

(A) Ingress and Egress in Favor of Hotel Owner.

(1) A non-exclusive casement for ingress and egress only for Persons,
material and equipment in, over, on, across and through the Public Retail Portion
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as is reasonably necessary for ingress and egress to the Hotel Portion and to
permit the use and operation of the Hotel Portion

() A non-exclusive easement for ingress and egress only for Persons,
material and equipment in, over, on, across and through the Retail Portion as is
reasonably necessary for the Maintenance (but onmly if and when such
Maintenance is required or permitted under this Declaration) of (1) the Hotel
Portion, (2) any Facilities located in the Retail Portion which provide or are
necessary to provide the Hotel Portion with any utilities or other services
necessary to the operation of the Hotel Portion, including, without limitation,
Hotel Easement Facilities and Hotel Owned Facilities and (3) any other areas in
tlc Retail Portion as to which an Easement for use or Maintenance has been
greisted to Hotel Owner, or the obligation to perform a service has been imposed
by Secticn 5.1 or allowed by Section 5.6, including without limitation, vertical
plumbing,~mechanical, ventilation, electrical, and communication shafts; and
electrical, mechanical, telecommunications, and any other equipment areas that
serve the Hote! Portion,

(B)  Hotel Propercy_Structural Support. A non-exclusive easement in all
Structural Supports located in Or ‘censtituting a part of the Retail Portion for the support
of (1) the Hotel Portion, (2) any Facilities or areas located in the Retail Portion with
respect to which Hotel Owner is granted ¢n Easement and (3) Hotel Owned Facilities.

(C)  Use_of Facilities Benefiting the Hotel Property. A non-exclusive
easement (1) for the intended use of all Faci'iias (other than Hotel Easement Facilities
for which an easement for use is granted in (D), Ye'ow) which are (i) located in the Retail
Portion, including Hotel Owned Facilities; and (i1} cornected to Facilities located in the
Hotel Portion which provide or are necessary to provide the Hotel Portion with any
utilities or other services necessary to the operation of the Hotel Portion and
(2) permitting the exercise of the rights of self-help granted o Hotel Owner pursuant to
Section 5.6 of this Declaration.

(D)  Hotel Easement Facilities. A non-exclusive easement fhr Maintenance
and use of the Hotel Easement Facilities.

(E) Hotel Common Walls, Floors and Ceilings. A non-exclusive casement
for support, enclosure, use and Maintenance with respect to Common Walls, Floors and

Ceilings existing or constructed in and along the common boundaries of the Retail Parcel
and the Hotel Parcel which also serve as Common Walls, Floors and Ceilings for the
Hotel Portion.

(F)  Hotel Utilities. To Hotel Owner (and if requested by the applicable
Utility Company, to such Utility Company) non-exclusive easements for Utility purposes
required by the Hotel Portion, in those areas of the Retail Portion where such utilities are
currently located, or where indicated on the Easement Exhibit, as the same may be
modified or amended from time to time as set forth below. Hotel Owner shall attempt to
install new Utility Facilities in the Hotel Portion (or in areas designated as Utility
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ecasement areas in the Easement Exhibit) if, at any time, it shall become necessary to
relocate or add to existing Utility Facilities or install new Facilities. If installation of new
Facilities within the Hotel Portion (or in areas designated as Utility easement areas in the
Easement Exhibit) is not feasible or is cost prohibitive, Hotel Owner may request
additional or relocated Utility easements in the Retail Portion from Retail Owner.
Without limiting the provisions of ARTICLE 14 which may apply, Retail Owner shall
have approval rights as to the location of the Utility Facilities, the method of installation,
the identity of contractor(s), and the time of installation. Retail Owner’s approval shall
net be unreasonably withheld, conditioned or delayed, including, without limitation, in
the ¢vent sewer lines, communication or electrical conduit must be installed in the Retail
Potticn below a floor slab that is located beneath the Hotel Portion, or in any area
designa‘ed by Hotel Owner as an actual or potential Utility easement area. No such
additional (¢r relocated Utility easements may (1) unreasonably interfere with the
reasonable use srd enjoyment of the Retail Portion for the purposes for which the Retail
Portion is used,-or if such use and enjoyment would be disturbed, no reasonabie
alternative is availzolé, or (2) require Retail Owner to grant an easement which would
convert otherwise available space for occupancy or storage unless such relocation or
additional easements are required by Law and no other space is reasonably available, and
Retail Owner is equitably Corinensated for the value of such converted space. Hotel
Owner shall repair and restoze.the Retail Portion to the condition existing prior to
installation of any new Facilitics and shall pay Retail Owner’s reasonable costs and
expenses in connection with granting such easement including, without limitation, all
amounts Retail Owner must pay to teranss of the Retail Portion as a result of Hotel
Owner’s performing work in the Retail Portion hereunder. Retail Owner hereby also
grants to Hotel Owner an easement permitting the 2xistence, attachment and Maintenance
of Hotel Owned Facilities in the Retail Portior. 2nd a non- exclusive easement for
Maintenance and use of the Hotel Easement Facilities.

(G)  Hotel Portion Mechanical Rooms. A nor-& clusive easement for the use
and Maintenance of any existing or future generator, mechanical, machine, electrical,
stair, switchgear, panel meter, equipment or pump rooms whizh 2re now located in the
Retail Portion and serve the Hotel Portion or as may hereafter be loeated in the Retail
Portion in accordance with the provisions of this Declaration or other azreement of the
Owners. This easement shall include, but not be limited to, any fire/life.sa%évy panel and
equipment.

(H)  Hotel Portion Encroachments. A non-exclusive easement permitting the
existence of encroachments if such encroachments presently exist as of the Effective Date
or are replaced in the same location or result from the construction of any Retail
Improvements or any renovation of the Retail Portion or if, by reason of settlement or
shifting of the Building, any part of the Hotel Portion or Hotel Owned Facilities not
currently located within the Retail Parcel encroaches or shall hereafter encroach upon any
part of the Retail Parcel. This Easement shall exist only so long as the encroaching
portion of the Hotel Portion or such Facilities continues to exist, or replacements are
made in the same location that do not deliberately, materially enlarge the encroachment.
No such encroachment shall be placed where such encroachment is not permitted or did
not previously exist or is materially enlarged.
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40) Hotel Owned Facilities. A non-exclusive easement permitting the
existence, attachment, use and Maintenance of Hotel Owned Fagcilities or future Facilities
in the Retail Portion, in locations now-existing as of the Effective Date or in locations
resulting from the construction of any new Improvements or other locations in the Retail
Portion mutually acceptable to Retail Owner and Hotel Owner.

()  Facade and Exterior Areas of the Retail Portion. A non-exclusive
easement permitting the erection, construction and use of all exterior portions of the
Reiail Portion, including the portion of the Fagade located thereon, for Maintenance of
(he Ruilding and Facade, including the right to erect and maintain scaffolding and
conistzuction canopies 24 hours per day, 365 days per year.

(K> Easement Exhibit. For convenience, certain, but not all, of the easements
granted herein_sre shown and identified on the Easement Exhibit. The absence of a
depiction of any such areas and Facilities on the Easement Exhibit does not mean that an
casement with resprct to such areas and Facilities does not exist. The Easement Exhibit
is only intended to hely locate or identify certain easements granted herein.

ARTICLE 3
EASEMENTS ArTURTENANT TO RETAIL PARCEL

31  In General. For the purposesof ihis ARTICLE 3, the following shall apply:

(A)  Hotel Owner has grantea, <eserved, declared and created the Easements
described in Section 3.2 of this ARTICLE 3., The term “Granted” or “granted” as
hereinafter used in this ARTICLE 3 describiag Easements shall be deemed to mean
“granted, reserved, declared and created”. TLc Easements in Section 3.2 of this
ARTICLE 3 shall bind and be enforceable against Hctel Owner and its successors,
grantees and assigns. Certain of the Easements granted pziein may be located, all or in
part, within areas licensed from the City of Chicago and not owned by Hotel Owner.
Hotel Owner’s ability to grant Easements in such instances 1; iimited to the extent of
Hotel Owner’s ownership interest.

(B)  The Easements granted by Section 3.2 of this ARTICLE 2 venefit Retail
Owner, and its successors, grantees, assigns and Permittees.

(C)  For purposes of Section 3.2 of this ARTICLE 3, the Hotel Portionishall be
deemed to be the servient tenement. Where only a portion of the Hotel Portion is bound
and burdened by the Easement, only that portion shall be deemed to be the servient
tenement. Any conveyance of all or any portion of Hotel Owner’s estate or interest in the
Hotel Portion shall be made subject to the easements and obligations in this Declaration.

(D)  The Easements granted by Section 3.2 of this ARTICLE 3 are appurtenant
to and shall benefit the Retail Portion, which shall, for the purpose of this ARTICLE 3
with respect to such Easement, be deemed to be the dominant tenement. Where only a
portion of the Retail Portion is so benefited, only that portion shall be deemed to be the
dominant tenement. No property other than the Retail Portion, as it may exist from time
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to time in accordance with the terms of this Declaration, shall constitute part of the
dominant tenement.

(E)  In exercising an Easement granted under this ARTICLE 3, the Owner of
the Parcel benefited by the Easement shall minimize the impact of its exercise on the
Owner of the Parcel burdened by the Easement, taking into consideration the impact of
any disruption, and shall comply with the provisions of Section 14.1(D) whether or not
the work being performed or exercise of the Easement constitutes Alterations. In
addition to complying with the foregoing restrictions with regard to the easement rights
granied under this ARTICLE 3, to the extent that access to any secured or unsecured
roomms; vaults or other private or semi-private arcas within the Hotel Parcel (the “Hotel
Restric?éd Access Areas”) is required in connection with the exercise of such easement
rights, Ke‘ai) Owner shall provide reasonable advance notice to the Approving Party
acting on bekial®of Hotel Owner (the “Retail Owner Notice of Access™) as to the nature
and extent of the-required access to such Hotel Restricted Access Areas, and Retail
Owner shall not access any of the Hotel Restricted Access Areas without: (i) first
obtaining Hotel Owrér’s prior consent, not to be unreasonably withheld, (ii) at the
election of Hotel Owner. being accompanied by an authorized representative of Hotel
Owner; and (iii) otherwise complying with the terms of any tenant leases affected by the
exercise of any access rights <o any of the Hotel Restricted Access Area.
Notwithstanding the foregoing, ir the event the Approving Party acting on behalf of
Hotel Owner fails to respond to th¢ Retail Owner Notice of Access within three (3)
business days, then upon Retail Owner ziving Hotel Owner a second written notice and
Hotel Owner not responding within two (2} business days after such second notice, Hotel
Owner shall be deemed to have consented to sach access by Retail Owner, and Retail
Owner shall permit (but not be obligated to” delay such access for) an authorized
representative of Hotel Owner to accompany Reiail Over; provided, however, that such
notice shall also be sufficient to satisfy the landlord’s notize obligations to the tenant for
such entry into any tenant space under the lease for any stuct space. For purposes of this
Section 3.1(E), the second Retail Owner Notice of :Access shall include bold,
conspicuous language at the top of such notice and in the body of such notice stating,
“FAILURE TO RESPOND TO THIS NOTICE WITHIN TWO {2) RUSINESS DAYS
OF YOUR RECEIPT OF THIS NOTICE SHALL BE DEEMED 1OUR APPROVAL
OF THE MATTERS RAISED IN THIS NOTICE”. In the event of 2. Emergency
Situation, Retail Owner shall provide such prior written notice to Hotel Owncr as may be
practicable considering the circumstances, and the foregoing notice provisions. shall be
deemed modified to reflect the same.

(F)  Hotel Owner may: (i) in connection with the Maintenance of the Hotel
Portion; or (i) in an Emergency Situation; or (iii) to prevent a dedication of, or an
accruing of rights by the public in and to the use of the Hotel Property: temporarily
prevent, close off or restrict the flow of pedestrian or vehicular ingress, egress or use in,
over, on, across and through any of the Easements, but only to the minimal extent and for
the shortest time period reasonably necessary under the circumstances in order to
minimize the effect on the user of such Easement. To the extent practicable, Hotel
Owner shall provide alternative access during any temporary interruption or restriction of
access pursuant to this subsection. Hotel Owner may, from time to time, impose (¥)
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reasonable limitations on Retail Owner’s or any of Retail Owner’s Permittees’ use of an
Easement providing for ingress and egress in, over, on, across and through the Hotel
Portion described in Section 3.2 of this ARTICLE 3 including, without limitation,
establishing paths of ingress and egress and hours of the day or days of the week during
which Retail Owner or any of Retail Owner’s Permittecs may use such Easement, and (z)
reasonable security controls consistent with the use of the Hotel Portion. In imposing
limitations or controls, Hotel Owner shall take into consideration the reasonable needs
and requirements of the users of the Easement as well as the imposing Owner’s own
necds and requirements.

(G)  Any disputes concerning the existence, location, nature, use and scope of
any of i Gasements granted under this ARTICLE 3 shall constitute Arbitrable Disputes.

(H) ~ Aay exclusive Easement granted under this Declaration shall in all events
be subject to thr concurrent use by the Owner of the servient estate as and only to the
extent reasonably nrcessary for Maintenance of the property of the Owner of the servient
estate, for exercise of cights of self-help granted under Section 5.6, and its rights under
ARTICLE 9 or ARTICL 12 or elsewhere in this Declaration, and for other uses which
do not unreasonably interfer; with the exercise of the Easement granted.

32  Grant of Easements. Th: following Easements in, to, under, over, upon and
through portions of the Hotel Portion, in favo: of the Retail Portion, are hereby granted.

(A) Ingress and Egress in Izvor of Retail Owner. A non-exclusive
easement for ingress and egress only for Fersors, material and equipment in, over, on,
across and through the Hotel Portion as ic” reasonably necessary to permit the
Maintenance (but only if and when such Maintezance i< required or permitted under this
Declaration) of (1) the Retail Portion, (2) any Facilities located in the Hotel Portion
which provide or are necessary to provide the Retail Portion with any utilities or other
services necessary to the operation of the Retail Portion, inCirding, without limitation,
Retail Easement Facilities and Retail Owned Facilities, (3) ‘the i.cading Dock and the
Loading Dock Area and any vestibule adjacent thereto, and (4, »ny other areas in the
Hotel Portion as to which an Easement for use or Maintenance has been granted to Retail
Owner, or the obligation to perform a service has been imposed by Secuion 1 or allowed
by Section 5.6, including, without limitation, vertical plumbing, mechanicz!. ventilation,
electrical, and communication  shafis; stairwells;  electrical, spcchanical,
telecommunications, and any other equipment areas that serve the Retail Ponion. The
parties shall work in good faith to allocate usage of the Loading Dock between them and
their tenants, licensees and invitees; provided that the Loading Dock shall be available for
the shared use of the Retail Owner daily between the hours of 10:00 a.m. and 3:00 p.m.
(local time), subject to shut-down for maintenance and repair. Use of the Loading Dock
shall be subject to such reasonable rules as Hotel Owner may from time to time issue.

(B)  Retail Utilities. To Retail Owner (and if requested by the applicable
Utility Company, to such Utility Company) non-exclusive casements for Utility purposes
required by the Retail Portion, in those areas of the Hotel Portion where such utilities are
currently located. Retail Owner shall attempt to install new Utility Facilities in the Retail
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Portion if, at any time, it shall become necessary to relocate or add to existing Utility
Facilities or install new Facilities. If installation of new Facilities within the Retail
Portion is not feasible or is cost prohibitive, Retail Owner may request additional or
relocated Utility easements in the Hotel Portion from Hotel Owner. Without limiting the
provisions of ARTICLE 14 which may apply, Hotel Owner shall have approval rights as
to the location of the Utility Facilities, the method of installation, the identity of
contractor(s), and the time of installation. Hotel Owner’s approval shall not be
unreasonably withheld. No such additional or relocated Utility easements may (1)
ur-easonably interfere with the reasonable use and enjoyment of the Hotel Portion for the
puipioses for which the Hotel Portion is used, or if such use and enjoyment would be
distured, no reasonable alternative is available, or (2) require Hotel Owner to grant an
easemeri vhich would convert otherwise available space for occupancy or storage unless
such relocaiisn or additional easements are required by Law and no other space is
reasonably avaiisble, and Hotel Owner is equitably compensated for the value of such
converted space-Ketail Owner shall repair and restore the Hotel Portion to the condition
existing prior to ins‘allation of any new Facilities and shall pay Hotel Owner’s reasonable
costs and expenses in connection with granting such easement including, without
limitation, all amounts Hotel Owner must pay to tenants of the Hotel Portion as a result
of Retail Owner’s performirig *vork in the Hotel Portion hereunder. Hotel Owner hereby
also grants to Retail Owner ‘an <asement permitting the existence, attachment and
Maintenance of Retail Owned Facilities in the Hotel Portion and an exclusive easement
for Maintenance and use of the Retail Easement Facilities.

(C)  Retail Property Structura’ Support. A non-exclusive easement in all
Structural Supports located in or constituting « purt of the Hotel Portion for support of (1)
the Retail Portion, (2) any Facilities or areas locat:d.in the Hotel Portion with respect to

which Retail Owner is granted an Easement and {3) Retai! Owned Facilities.

(D)  Use of Facilities Benefiting Retail Propersv) A non-exclusive easement
(1) for the intended use of all Facilities (other than Retail Faseinent Facilities for which
an easement for use is granted in (E) below) which are (i) locates. in the Hotel Portion,
including Retail Owned Facilities; and (ii) connected to Facilitiee located in the Retail
Portion which provide or are necessary to provide the Retail Portion with. any utilities or
other services necessary to the operation of the Retail Portion and (2] rérmitting the
exercise of the rights of self-help granted to Retail Owner pursuant to Sectiou 5.6 of this
Declaration.

(E)  Retail Easement Facilities. A non-exclusive easement for Maintenance
and use of the Retail Easement Facilities.

(F)  Retail Common Walls, Floors and Ceilings. A non-exclusive easement
for support, enclosure, use and Maintenance with respect to Common Walls, Floors and
Ceilings existing or constructed in and along the common boundaries of the Hotel Parcel
and the Retail Parcel which also serve Common Walls, Floors and Ceilings for the Retail
Portion.
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(G) Retail Portion Encroachments. A non-exclusive easement permitting
the existence of encroachments if such encroachments presently exist as of the Effective
Date or are replaced in the same location or result from any construction of the Hotel
Improvements or any renovation of the Hotel Portion or if, by reason of settlement or
shifting of the Building, any part of the Retail Portion or Retail Owned Facilities not
currently located within the Hotel Parcel encroaches or shall hereafter encroach upon any
part of the Hotel Parcel. This Easement shall exist only so long as the encroaching
portion of the Retail Portion or such Facilities continues to exist, or replacements are
mede in the same location that do not materially enlarge the encroachment. No such
¢ncroachment shall be placed where such encroachment is not permitted or did not
previsusly exist or is materially enlarged.

(F7) Retail Owned Facilities. A non-exclusive easement permitting the
existence, attachinent, use and Maintenance of Retail Owned Facilities or future Facilities
in the Hotel Portiox, in locations existing as of the Effective Date or in locations resulting
from the construction of any new Improvements or other locations in the Hotel Portion
mutually acceptable te Retail Owner and Hotel Owner.

(I)  Service Elevacur; Hoist. A non-exclusive easement for ingress, egress
and use of the Service Elevaics and Hoist, subject to the following provisions. Subject
solely to the rights of any Occupesi in the Retail Property on the Effective Date pursuant
to a written lease that grants such Occupant the right to use the Service Elevator and/or
the Hoist, the Retail Owner acknowledges-and agrees that the use of the Service Elevator
and Hoist by the Retail Owner and its Peririttees shall be subject to reasonable rules and
regulations promuigated from time to time by(n» Hotel Owner concerning the use of the
Service Elevator or Hoist (including, without lirutfation, the establishment of reasonable
hours for use of the Service Elevator or Hoist, gioper s=curity procedures for use of the
Service Elevator or Hoist and the scheduling and cocrdinztion of the use of the Service
Elevator or Hoist by the Retail Owner and its Peririazes). Notwithstanding the
foregoing, the Service Elevator and Hoist shall be availabic for the use of the Retail
Owner and its Permittees daily between the hours of 10:00 &.m._and 3:00 p.m. (local
time), subject to shut-down for maintenance and repair.

()  Retail Portion Mechanical Room, A non-exclusive easeraent for the use
and Maintenance of any existing or future generator, mechanical, maclize, electrical,
stair, switchgear, panel meter, equipment or pump rooms which are now located in the
Hotel Portion and serve the Retail Portion or as may hereafter be located in the Hotel
Portion in accordance with the provisions of this Declaration or other agreement of the
Owners. This easement shall include, but not be limited to, any fire/life safety panel and
equipment.

(K)  Shared Stairwells. A non-exclusive casement for (i) access to over, on,
across, and through, for ingress and egress, the stairwells and stairwell areas and stairwell
doors extending through the Building identified on the Easement Exhibit as “Core Stair,
Egress and Communicating Stair” and (ii) access to over, on, across and through, for
egress only, the stairwells and stairwell areas and stairwell doors extending through the
Building identified on the Easement Exhibit as “Podium Egress Stair” and “Basement
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Egress Stair” (the “Shared Stairwells”). Hotel Owner shall have the right to impose
reasonable rules and regulations with respect to such access of the Shared Stairwells, and
shall have the right to install such locks, key fob and key card scanners and such other
devices at the doorways and access points in the Shared Stairwells in order to facilitate
secure and authorized access to and from such stairwells, or to comply with applicable
Laws.

(L)  Easement Exhibit. For convenience, certain, but not all, of the areas and
Fasilities that are subject to easements granted herein are shown and numbered on the
Lascment Exhibit attached hereto. The absence of a depiction of any such areas and
Facilitics on the Easement Exhibit does not mean that an easement with respect to such
areas and Tacilities does not exist. The Easement Exhibit is only intended to help locate
or identify C='tain easements granted herein.

ARTICLE 4
STRUCTURAL SUPPORT

41  Structural Safet and Integrity. No Owner shall do or permit any act which
would adversely affect the structuiei safety or integrity of the Building or of any portion of the
Building owned by any other Owner.

42 Construction of Support.

(A)  The Owner responsible for-any adverse effect on the structural safety or
integrity of any portion of the Building ownéd by any other Owner shall commence the
construction of all necessary remedial structural sipport within a reasonable time under
the circumstances and shall diligently complete or'cause completion of such construction
in accordance with plans and specifications detai'g’ necessary remedial structural
support prepared by or approved by the Architect and tr< sther Owner (whose approval
will not be unreasonably withheld or delayed). The responsiric Owner shall pay all costs
and expenses, including all architectural and engineering” ices in connection with
construction of the remedial structural support, including any ongong Maintenance costs.
The provisions of Section 9.3 and Section 9.4, and not this ARTICLE 4, shall apply if the
adverse effect of the structural safety or integrity of the Building resuis srom a fire or
other casualty.

(B)  The construction of such necessary remedial structural suppo:t shall be
performed by a contractor or contractors jointly selected by the Owners. If the Owners
fail to agree upon the selection of a contractor or contractors, the selection of a contractor
or contractors shall constitute an Arbitrable Dispute. For purposes of this ARTICLE 4,
provision or construction of necessary remedial structural support shall also include any
Maintenance required to remedy or prevent any adverse effect on the structural integrity
or safety of the Building.

43  Effect of Delay. If delay in constructing necessary remedial structural support
would endanger the structural safety or integrity of any portion of the Building in the reasonable
opinion of the Architect, or responsibility for providing structural support cannot readily be
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determined or is disputed and it is not likely that such work will be commenced in time to avoid
a reduction in structural integrity or safety, then the Owner of the portion of the Building in
which the reduction occurred or is occurring shall, upon not less than thirty (30) days’ advance
written notice to the other Owner (except that such advance written notice shall not be required
in an Emergency Situation), provide necessary remedial structural support as and wherever
required, or the Owners shall jointly undertake to provide substitute or additional structural
support; provided, however, the responsible Owner shall be liable for and pay all costs and
expenses incurred as a result of the other Owner’ provision of any necessary remedial structural
support.

ARTICLE 5
SERVICES

51  Services; Each Owner shall furnish or cause to be furnished the following
services to the other (vmer when, as and if required or requested in accordance with the
following:

(A) Domestic Waiar. See Exhibit 5.1(A).

(B)  Plumbing Waste Vent and Storm Sewers. See Exhibit 5.1(B).
(C)  Fire Protection (Sprink'ziz). See Exhibit 5.1(C).

(D)  Plumbing Grease Waste System. See Exhibit 5.1(D).

(E)  Chilled Water. See Exhibit 5.i(F},

(F)  Emergency System. See Exhibit 5.1(F).

(G)  Electric Service. See Exhibit 3.1(G).

(H)  Fire/Life Safety System. See Exhibit 5.1(H).

()  InHouse Engineering and Maintenance. See Exhibit 3.1{1.

8)] HVAC and Natural Gas Systems. See Exhibit 5.1(J).
(K)  Security Surveillance/Access System. See Exhibit 5.1(K).

(L)  Service Elevator, Hoist, Loading Dock and Loading Dock Area. See
Exhibit 5.1(L).

(M) Cabled Communications and Riser Management. See Exhibit 5.1(M).

(N)  Street Level Exterior Maintenance and Snow Removal. See Exhibit
S.1(N).

(0) Roof. See Exhibit 5.1(0).
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(P)  Security. Hotel Owner may provide, or contract for the provision of,
security services for the Loading Dock Area, any basement and sub-basement levels, any
common areas in the Building, and the Hotel Property (excluding, in all events, the Retail
Property, for which Retail Owner shall be solely responsible). Retail Owner shall
reimburse Hotel Owner for twenty-five percent (25%) of the cost of the security services
as Operating Expenses, payable to Hotel Owner in accordance with Exhibit 5.5.
Notwithstanding Hotel Owner's option to provide security services hereunder, Hotel
Owner shall not be liable to Retail Owner or Retail Owner’s tenants, occupants,
liconsees, and any Permittees, for failure to provide security or failure to provide
adegnate security unless the failure is the result of gross negligence or willful misconduct
by Hotel Owner. Hotel Owner and Retail Owner may increase or decrease the scope of
duties 1 b2 provided by the security guards as they shall agree from time to time.

(Q) ~ Trash Collection. See Exhibit 5. 1{Q).
(R)  Exterior Lighting. See Exhibit 5.1(R).

Notwithstanding the above, Refail Owner may, at its sole cost and expense, supplement the
services then being provided by the Hotel Owner; provided, however, that any such
supplementing of services by Retall’ Owaer shall be performed in a manner so as not to
unreasonably interfere with the serviccs being provided by the Hotel Owner and that the
provision of any such supplemental services by Retail Owner which involve any Alterations
shall be subject to the provisions of ARTICLE 1/ Liereof.

52  Change In Services. The Owners iray agree from time to time to modify the
procedures for providing services set forth in Sectiur 5.1 above and all the exhibits related
thereto or to discontinue the provision of a service. Any such agreement shall be effective upon
the Owners executing and recording an amendment to this Declaration which sets forth the new
agreement.

53  Other Services. Retail Owner may, in its sole discreton, furnish or cause to be
furnished other services to Hotel Owner reasonably required or requesied by Hotel Owner for
normal business operations of the Hotel Portion on terms and conditions myuaily acceptable to
Hotel Owner and Retail Owner. Hotel Owner may, in its sole discretion, furuish o7 cause to be
furnished other services to Retail Owner reasonably required or requested by Retuil-Owner for
normal business operations of the Retail Portion on terms and conditions mutually aceptable to
Hotel Owner and Retail Owner. Once determined, Hotel Owner and Retail Owner may amend
this Declaration to incorporate the terms and conditions agreed to by the Owners regarding these
services.

54  Obligation to Furnish Services. Each Owner obligated to perform services
hereunder shall make a good—faith effort to operate its Facilities and furnish all services required
under this ARTICLE 5 in a manner consistent with its intended respective use as mixed-use hotel
and retail property, and the level of operation and management of comparable properties in
downtown Chicago, Illinois, and in a manner consistent with the standards for Maintenance
established in Section 9.1 and Section 9.2 hereof. Each Owner shall use reasonable diligence in
performing the services required of such Owner as set forth in this ARTICLE 5, but shall not be
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liable under this ARTICLE 5 for interruption or inadequacy of service or loss or damage to
property or business (including any consequential damages) arising out of such interruption or
inadequacy, except as may be provided in Section 5.6 and Section 5.8. Each such Owner
obligated to furnish services hereunder reserves the right to curtail or halt the performance of any
service (excluding snow removal) hereunder at any time in reasonable respects upon reasonable
advance notice under the circumstances (except in an Emergency Situation) and for a reasonable
period of time to perform Maintenance or in an Emergency Situation. Each Owner who is
obligated to maintain, repair and replace any Facilities under Section 9.1 and Section 9.2 which
are connezted to other Facilities in the Building, the responsibility for whose Maintenance is the
other Owrice’s under this ARTICLE 5, shall perform its obligations under Section 9.1 or Section
9.2 in such 2 manner and standard so as to permit and facilitate the other Owner’s performance
of its obligatiors vnder this ARTICLE 5. Where an exception exists to an Owner’s obligation to
perform Maintenznic: of Facilities described in an Exhibit to this ARTICLE 5, such exception
has been set forth insech Exhibit. In no event shall Hotel Owner be obligated under this
ARTICLE 5 for Maintezance of Retail Easement Facilities or Retail Owned Facilities nor shall
Retail Owner be obligated anider this ARTICLE 5 for Maintenance of Hotel Easement Facilities
or Hotel Owned Facilities.

5.5  Payment for Servic’s.) Payment for services rendered pursuant to this ARTICLE
5 and other charges and fees related to such services, including overhead and supervision fees,
shall be made in accordance with the térms and provisions of Exhibit 5.5 attached hereto and
made a part hereof.

5.6  Owner’s Failure to Perform Servizes.

(A)  If an Owner shall fail to perforin as required by the terms and conditions
of this ARTICLE 5 (except when such failurc’is cansed by the other Owner or by
Unavoidable Delay or except when the Owner obligated to perform the service is entitled
10 discontinue such service pursuant to Section 5.2, Sectiop 5.4, or Section 5.8 hereof)
and such failure shall continue for a period of (i) five (5) days’ for any critical service (as
used herein, a “critical service” shall be a service that reascnably prevents, impedes,
obstructs or otherwise interferes with the use and enjoyment ¢f'a Parcel or a portion
thereof), and (ii) fifteen (15) days for any non-critical service after re seipt of written
notice thereof to the Defaulting Owner from the Creditor Owner, the Cy=ditor Owner
shall have the right to perform the same (without limiting any other rights r remedies of
such Owner) until such time as the Defaulting Owner cures its failure to pericim. Such
notice shall not be required in an Emergency Situation affecting the Building or any of its
respective Occupants.

(B)  During any period in which the Creditor Owner is performing pursuant to
Section 5.6(A) hereof, the Defaulting Owner shall make payments to the Creditor Owner
as provided in Exhibit 5.5.

(C)  Ifa dispute exists as to whether the Owner has failed to perform, then such

dispute will constitute an Arbitrable Dispute which may be submitted to arbitration under
ARTICLE 11 if not resolved within five (5) days after the dispute arises. Failure to
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submit the matter to arbitration shall not vitiate an Owner’s rights under Section 3.6(A)
and Section 5.6(B).

5.7  Data Unavailable from Metering, Where the allocation of the cost of a service
under ARTICLE 5 is based on usage recorded by meters, and, if at any time the actual allocation
of cost of service based on an Owner’s usage recorded by meters cannot be determined because
the meters or system for recording metered information are not installed or operative, then for
such period when the usage data from meters is unavailable, the Owner performing such service
shall in gnod faith make such reasonable determination of costs based on historical data and
usage, using such experts or systems as such Owner may consider helpful to achieve an estimate
of usage. “3nch Owner shall notify the other Owner in detail of its determination of estimated
usage and the ricthod for such determination at the time such Owner sends a Projection Notice
or Statement (as sich terms are defined in Exhibit 5.5) or statement of Net Capitalized Cost of
Replacement under Zxkibit 5.5 relating to such service. If, within thirty (30) days after receipt of
such notice, the Owner receiving such notice does not, in good faith, dispute that estimated usage
has been determined reasoratly. such determination of usage shall be final and conclusive upon
the parties for such period; rrovided further, however, if the Owner receiving such notice, in
good faith, disputes that the estimatcd usage has been determined reasonably, such Owner shall
50 notify the other Owner. If the Ownirs fail to agree concerning the method of estimating usage
within thirty (30) days after receipt Of ibe disputing Owner’s notice, then either Owner may
submit the question to the Architect or otaer expert agreed to by the parties for its advice. The
Architect or other expert agreed to by the patties shall advise the Owners concerning a resolution
of the question within a reasonable period of tim= after the dispute has been submitted to the
Architect or other expert.

58  Discontinuance of Services. If, at any tim2, a Defaulting Owner fails to perform
its obligations under ARTICLE 4 or ARTICLE 5 after the expiration of any applicable notice
and cure period or to pay a Creditor Owner any sum of money rayable to the Creditor Owner
within the time frame permitted for payment herein, then the Creditor Owner may send the
Defaulting Owner a second notice (“Second Notice™) which specificaliy references this Section
5.8 and states that Creditor Owner intends to discontinue providing services in the event that the
default is not cured within fourteen (14) days after receipt of the Second Motice. If the default is
still not cured by the expiration of the fourteen (14)-day grace period following delivery of the
Second Notice then, in addition to any other rights or remedies the Creditor Owr<r iazy have, the
Creditor Owner may discontinue furnishing services to be furnished by the Ciediior Owner
under ARTICLE 5 until the default is cured; provided, however, that if the Defaulting Owner in
good faith disputes the default and diligently contests any action or proceeding brought to collect
said sum of money or to enforce any lien therefor, or brings an action or initiates an arbitration
proceeding (where permitted or provided for under ARTICLE 11) to determine the respective
rights of the parties to such dispute and diligently prosecutes the same, then the Creditor Owner
may not discontinue furnishing any such services unless and until it shall finally be determined
by arbitration in accordance with ARTICLE 11 hereof or a final non-appealable order of a court
of competent jurisdiction that the Defaulting Owner is obligated to pay or perform and,
thereafter, the default still remains uncured in excess of five (5) days after the determination; and
further provided, however, that the Creditor Owner may not discontinue any service if
discontinuance would cause an Emergency Situation (other than one involving solely economic
loss) or hinder steps to remedy an existing Emergency Situation (other than one involving solely
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economic loss). Notwithstanding that there may be a dispute as to the amount owed, an Owner
shall nevertheless continue making payments as required under this ARTICLE 5 and Exhibit 5.5
until the dispute is resolved, at which time the Owners shall refund any overpayment or pay any
deficiency, as applicable, including any interest thereon required under Exhibit 5.3.

59  Replacement of Facilities. An Owner may, in replacing Facilities, replace such
Facilities with Facilities substantially equivalent or better providing substantially the same
quality of service or better, provided such replacement Facilities do not materially increase the
obligatiorz of an Owner in providing services under ARTICLE 5 and do not materially increase
the cost to-any Owner of any payments required to be made by such Owner (as a Retail Owner or
an Hotel Gwixr). An Owner may correct the description of the room number or Facilities or
references to Farcels described in the ARTICLE 5 Exhibits by notice to the other Owner if such
correction is due to-error in the description or due to the replacement of such Facilities.

510 Facade. /Hotel Owner shall be responsible for the Maintenance of that part of the
Facade located within the Fotel Portion. Retail Owner shall be responsible for the Maintenance
of that part of the Facade located within the Retail Portion. Retail Owner shall also be
responsible for all storefront caiiopics, louvers, metal frames, and glass attached to that part of
the Fagade located within the Retail P¢ rtion, and Retail Owner shall promptly pay all license and
permit fees payable pursuant to City of Chicago code for the use of, or relating to, such
storefront canopies. ARTICLE 14 hereci shall govern proposed alterations to the Facade. From
time to time, it may become necessary for, Horel Owner to erect scaffolding over the Retail
Portion in conjunction with Facade work to ve performed by Hotel Owner. In such instance,
Hotel Owner shall (i) obtain, at its expense, 4l licenses and permits necessary for the
scaffolding, (ii) diligently perform the Facade work i _good faith so that the scaffolding is
present for the shortest amount of time reasonably poscibie without incurring overtime charges,
and (iii) ensure that reasonable pedestrian access to tie Refail Parcel is provided while such
scaffolding exists. Retail Owner shall have the right, suiiect-io any Laws and any safety
requirements of the contractor in control of such scaffolding, to.install banner signs on such
scaffolding. In no event shail the Hotel Owner be liable to Retail Oy-aer for any actual, direct,
indirect, special, or consequential damages incurred as a result of the scafflding. Owners have
not granted, and by the recording of this Declaration, do not intend to graixi, a facade easement to
the City of Chicago or to any other party. The boundaries are depicted frr informational
purposes only. In the event the City requires one report for the entirety of the Fayade pursuant to
the City’s inspection and repair program with respect to the Fagade or any othier program
required by the City or pursuant to any other Laws applicable to the Fagade, then: {¥) Hotel
Owner, in consultation with, and with the reasonable cooperation of, Retail Owner, shall be
responsible for the preparation and submittal of such inspection report or any related or similar
documents to the City by Hotel Owner, and Hotel Owner shall have the right to engage an
architect or other appropriate licensed professional to assist in preparation and submittal of such
report or other document; and (y) Retail Owner shall reimburse Hotel Owner for nine and one-
half percent (9.5%) of the reasonable cost incurred by Hotel Owner for the preparation and
submittal of such inspection report or any related or similar documents and the fees and expenses
of such architect ot other appropriate licensed professional within fifieen (15) days after receipt
of an invoice therefor from Hotel Owner.
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5.11 City Licenses, Permits and Assessments. FEach of Retail Owner and Hotel
Owner shall be responsible, at its sole expense, for obtaining and maintaining in full force and
effect all licenses, permits and assessments necessary for the operation of its respective Parcel.
Any license, permit or assessment which applies to the entire Building shall be obtained and
maintained in full force and effect by Hotel Owner, and Retail Owner shall reimburse Hotel
Owner for eight percent {8%) of the reasonable cost thereof within fifieen (15) days after receipt
of an invoice therefor from Hotel Owner. This Section 5.11 is intended to apply to permits and
inspections that are a part of normal building operations such as elevator certificates with respect
to the Seivice Elevator, and include, without limitation, the items set forth on Exhibit 5.11
attached hcreto, but does not include canopy permits or canopy inspections, the responsibility for
which shail k¢ borne solely by Retail Owner.

5.12  Hisioric Lobby Area and Rotunda Area. Retail Owner and Hotel Owner
acknowledge that the Piotunda Area and the ceiling of the Historic Lobby Area are designated as
Chicago Landmarks by’ tlie City Council of Chicago, and that, as a result, any modifications,
repairs or other work in and t» such areas will require certain additional approvals from the City
of Chicago. Retail Owner 2ad Hotel Owner further acknowledge that the ceiling area of the
Historic Lobby Area and the Ro‘unda Area are a fundamental aspect of the historic nature of the
Building, and that modifications, repa'rs and other work in and to the same will, by their nature,
affect the other Owner’s portion ©of the Building. Accordingly, with respect to any
modifications, repairs or other work or Maintenance to be performed by either Owner on the
ceiling of the Historic Lobby Area, or by Ritail Owner in the Rotunda Area, Hotel Owner and
Retail Owner agree that: (A) Hotel Owner and Petzil Owner shall mutually and reasonably agree
on the scope and extent of any work to be performed prior to the performance thereof; (B) Hotel
Owner and Retail Owner shall mutually and reasonably acree on the architect, designer, and any
contractor parties who shall perform such work prior to‘their engagement for such work; and (C)
each Owner shall bear the costs of any work to be performed yvithin its respective Parcel.

ARTICLE 6
INDEMNIFICATIONS; LIENS; COMPLIANCE WITH LA WS5: USE; SIGNAGE:
ENVIRONMENTAL AND ENGINEERING REVIFEW

6.1 Indemnity by Owners. Each Owner (hereinafter in th’s Szction 6.1, the
“Indemnifying Owner”) covenants and agrecs, at its sole cost and expensr, 13 .indemnify,
defend and hold harmless the other Owner (hereinafter in this Section 6.1, the “i=Gemnitee”)
from and against any and all claims, including any actions or proceedings, against ird¢mnitee,
for losses, liabilities, damages, judgments, costs and expenses by or on behalf of any Person
arising from the Indemnifying Owner’s negligent use, possession or management of the
Indemnifying Owner’s portion of the Building, as applicable, or Owned Facilities or activities
therein or arising out of the Indemnifying Owner’s negligent use, exercise or enjoyment of an
Easement, and from and against all costs, reasonable attorneys’ fees (including appeals of any
judgment or order), expenses and liabilities incurred with respect to any such claim, action or
proceeding arising therefrom, but only to the extent the Indemnitee is not insured against (or
required pursuant to this Declaration to be insured against) such losses, liabilities, damages,
judgments, costs, or expenses under valid and collectible insurance policies. In case any action
or proceeding is brought against the Indemnitee by reason of any such claim, Indemnifying
Owner, upon notice from Indemnitee, covenants to resist or defend such action or proceeding
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with attorneys reasonably satisfactory to Indemnitee. Any counsel for the insurance company
providing insurance against such claim, action or proceeding shall be presumed reasonably
satisfactory to Indemnitee. For purposes of this Section 6.1, the term “Owner” with respect to
Hotel Owner shall include any hotel manager, asset manager, development manager, and hotel
franchisor, brand or chain operating in or having an interest in the Hotel Property.

6.2 Liens. Each Owner (the “Liening Owner”) shall remove any mechanics’,
materialmen’s, manager’s, broker’s or any other similar lien filed by a third party that is not an
Owner and arising by reason of the acts of the Liening Owner, its Permittees, and their respective
agents and-contractors or any work or materials or services for which the Liening Owner, its
Permittees, sud their respective agents or contractors has contracted (A) against the other
Owner's porticia of the Building, or Owned Facilities, or (B) against its own portion of the
Building or Owncd Facilities if the existence or foreclosure of such licn against its own portion
of the Building or Gwzed Facilities would adversely affect the other Owner (such other Owner
in (A) or (B) being the “impacted Owner”), within the earliest to occur of (1) thirty (30) days
afier the filing thereof, (2) ten £10) days afier the notice of commencement of any foreclosure
proceedings as to such lien, (3) the time period set forth in any Mortgage applicable to a Parcel if
such Parcel is affected by such lien or (4) immediately upon demand by an Impacted Owner if
such Impacted Owner is then engag:d in bona fide discussions for the sale, assignment or
financing of its interest in all or any part o its Parcel. The Liening Owner shall not be required
to remove such lien as set forth above under subsection (1) above if, within such 30-day time
period, (X) such lien cannot be foreclosed, ‘and (Y) the Liening Owner (i) shall in good faith
diligently proceed to contest the same by appropriate actions or proceedings and shall give
written notice to the Impacted Owner of its inten(10: to contest the validity or amount of such
lien, and (ii) shall deliver to the Impacted Owner, at to: Impacted Owner’s option, either: (a)
cash, a surety bond from a responsible surety company, or »-title indemnity from a title company,
reasonably acceptable to the Impacted Owner in an amount cqual to one hundred fifty percent
(150%) of the lien claim and all interest and penalties then-accrued thereon or such greater
amount as may reasonably be required to assure payment in full'of the amount claimed plus all
penalties, interest and costs which may thereafter accrue by reason of z:ch lien claim or (b) other
security or indemnity reasonably acceptable to the Impacted Owner’s ticle insurance company
and the Impacted Owner. An endorsement by the Impacted Owner’s title lusurance company
over such lien claim to the Impacted Owner’s title insurance policy skall b¢ deemed an
indemnity reasonably acceptable to the Impacted Owner, and shall satisfy the r-ouirements of
clause (ii) above. In any case, the Liening Owner must remove or release such lien prior to entry
of a final judgment of foreclosure. If the Liening Owner fails to comply with the turegoing
provisions of this Section 6.2, thereby becoming a Defaulting Owner, then, the Impacted Owner,
thereby becoming a Creditor Owner, may take such action as the Creditor Owner may deem
necessary to defend against or remove such lien. The Creditor Owner shall be entitled to
payment from the Defaulting Owner for all reasonable costs and expenses (including reasonable
attorneys’ fees and litigation expenses, including appeals of any judgment or order) paid or
incurred by the Creditor Owner in defending against, removing or attempting to remove or
defend against such lien and may use any security delivered to the Creditor Owner for such
purposes and for any other damages from Defaulting Owner’s breach under this Section 6.2.

6.3 Compliance With Laws. Each Owner shall:
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(A)  comply with all Laws, if noncompliance by such Owner with respect to its
portion of the Property or any part thereof or Owned Facilities or areas for which such
Owner has been granted an exclusive easement would subject the other Owner to civil or
criminal liability, or would jeopardize the full force or effect of any certificate of
occupancy issued to the other Owner or for any portion of the Building itself, or would
jeopardize the other Owner’s right to occupy or utilize beneficially its respective portion
of the Property or any part thereof or Owned Facilities or any Easement (considering the
time and circumstances), or would result in the imposition of a lien against any of the
pronerty of the other Owner,

‘B) comply with all rules, regulations and requirements of any insurance
rating ourvau with an interest in the Property or any portion thereof, or the requirements
of any insurance coverage on the other Owner’s portion of the Property or Owned
Facilities if uor.compliance by it with respect to its respective portion of the Property or
any portion ther2oi or Owned Facilities would (i) increase the premiums of any policy of
insurance maintain:d by the other Owner or the premiums of any policy of insurance
maintained by both Oraners (unless the non-complying Owner pays all such increases), or
(i) render the other Owier’s portion of the Property or Owned Facilities uninsurable, or
(iii) create a valid defense t0 the other Owner’s right to collect insurance proceeds under
policies insuring the other Owrer's portion of the Property or Owned Facilities; and

(C)  deliver to the other Owner, within thirty (30) days after receipt, a copy of
any written report, citation or notice having; an effect on or relating to compliance of the
Property with Laws.

(D)  comply in all respects with any ‘equirements of the Chicago Landmarks
Ordinance and the rules and regulations of the Chicrge, Commission on Landmarks in
connection therewith and not otherwise jeopardize in any way the status of the Building
as an official Chicago Landmark structure.

6.4  Use.

(A)  No use shall be permitted in the Property which does not omply with all
applicable Laws, or would increase significantly the cost of insurance mai=iained by an
Owner.

(B) The following uses (the “Prohibited Uses”) shall not be permiied in the
Retail Property without the consent of the Hotel Owner, which may be withheld in Hotel
Owner’s sole and exclusive discretion:

(] Any fire sale, bankruptcy, liquidation, or going out of business sale
(unless pursuant to a court order with proper permits issued by the City of
Chicago);

(ii)  Any mortuary or funeral home;

(iij)  Any hotel or hospitality related office use;
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(iv)  Any establishment selling or exhibiting pornographic materials or
drug-related paraphernalia (including any so called “headshop”) or that exhibits
live, or by other means to any degree, nude or partially clothed dancers or wait
staff, and/or any massage parlors or similar establishments;

(v)  Any bar, tavern, restaurant, or other establishment that is not a
first-class restaurant, or whose reasonably projected annual gross revenues for the
sale of alcoholic beverages for on-premises consumption (excluding wine sales)
exceeds forty percent (40%) of the gross revenues of such business;

(vi)  Any flea market, amusement or video arcade, pool or billiard hall
ozdance hall;

{vii) Any package liquor store or stand-alone liquor store;
{viii}_ Any clinic or office performing abortions;
(ix) “Any-off-track betting store or patlor;

(x)  Any econdhand store or surplus store, flea market, pawn shop,
swap meet, or similar oreration primarily selling used goods, or currency
exchange;

(xi) Any deep discount electronic merchandise or deep discount
apparel store, such as TJ Maxx o7 Parlington Coat Factory; provided that the
foregoing shall not prohibit discoun. sprarel retailers that are affiliated with
upscale or better department stores, suc 4§ Nordstrom’s Rack, Neiman Marcus
Last Call, Saks Fifth Avenue OFF 5™ or Barney's, Warehouse;

(xii) Any use, presence or release of Hazarilous Materials, except in the
ordinary course of the permitted and usual business cperations conducted thereon,
provided that any such use shall at all times be in compliance with all applicable
environmental laws;

(xiii) Any use that creates strong, unusual or offensivc ~dors, fumes,
dust or vapors, is a public or private nuisance; emits noise or souuds which are
objectionable due to intermittence, beat, frequency, shriliness or londness; or
creates unusual fire, explosive or other hazards (provided that this provision shall
not be deemed to prohibit restaurant usage, so long as such usage does not create
unreasonably strong, unusual or offensive odors);

(xiv) Any storage warehouse operation (including but not limited to a
self-storage facility) and any assembling, manufacturing, distilling, drilling,
refining, smelting, agricultural, mining, or other industrial operation;

(xv) Any central laundry, dry-cleaning shop, dry cleaning plant or
facility;
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(xvi) Any automobile, truck, trailer, or recreational vehicle service or
body shop repair operation or sales or leasing operation (including any
automobile service center or lubrication facility);

(xvii) Any residential use or lodging, including but not limited to single-
family dwellings, townhouses, condominiums, other multifamily units, hotels,
motels, and other forms of living quarters, sleeping apartments, or lodging rooms;

(xviii) Any veterinary hospital or animal raising or boarding facilities;

(xix) Any training or educational facility, including but not limited to
oeauty schools, barber colleges, library or reading rooms (except as incidental to
\heaetail sale of books, magazines, and newspapers), places of instruction, or
other “orerations catering primarily to students or trainees rather than to
custon.ers;

(xx) - Aay grocery or produce store;

(xxi) Anyemployment, staffing, or unemployment agency;
(xxii) Any autoiunpile or vehicle sales, repair or rental agency;
(xxiii) Any hardware, paint or lumber sales or rental business; and
(xxiv) Any governmental ag=ncv. office, embassy or consulate.

(C)  Retail Owner acknowledges that the Hotel is intended to be a first-class
hotel, and accordingly, having “first-class” retail uses znd Occupants in the Retail Portion
are critical to the reputation, identity and use of the Kicte!. Therefore, in addition to the
Prohibited Uses, Retail Owner agrees that the Retail Property shall be used solely for
first-class retail and restaurant uses consistent with first-class r<=ed use buildings located
in the North Michigan Avenue corridor of Chicago, Illinois. | Notwithstanding the
foregoing provisions of this Section 6.4(C), all existing tenants as of th< Effective Date in
the Retail Portion are hereby deemed approved by the Hotel Owner hererader.

Hotel Owner agrees that the Hotel Property shall be used for “fusi-class” uses
consistent with first-class buildings in the downtown Chicago, Illinois area, izcluding
hotel, residential, office, and retail uses.

(D)  Notwithstanding anything to the contrary contained in this Declaration,
other than with respect to (i) the initial construction of the Retail Improvements, (ii) the
period of restoration and repair with respect to any casualty or condemnation, (iii) the
period during any tenant buildout of any portion of the Retail Property, (iv) the period of
time during any approved Alterations to the Retail Property, (v) during any period of
tenant vacancy (provided that Retail Owner shall use commercially reasonable efforts to
re-let any vacant space at market rates), and (vi} as otherwise expressly consented to by
Hotel Owner in writing, Retail Owner shall continuously occupy and conduct business in
the Retail Property for the general public (or keep the Retail Property occupied and used
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by Occupants conducting business to the general public therefrom). During any such
period described in this Section 6.4(D) where the Retail Property (or any portion thereof)
is permitted to be closed for business, Retail Owner shall take such steps to ensure that
the appearance of the Retail Property remains in keeping with the first-class nature of the
Hotel Property; and in connection therewith, prior to any such closure, shall submit a
written plan for the same to Hotel Owner for its approval at least 90 days prior to the date
of such closure, which plan shall include appropriate window coverings, security, lighting
and signage for the Retail Property during such period.

0.5 . Exterior Signage.

{A)  Hotel Owner and Retail Owner acknowledge and agree that with respect
to exterior siznage, any exterior signage may be subject to the approval of the City of
Chicago Lardnarks Commission and the City Council of the City of Chicago. Attached
hereto as Exhioi: £.5(A) (the “Signage Exhibit”) is a proposed signage plan agreed upon
by the Hotel Owner and Retail Owner on the Effective Date showing the anticipated
signage locations for-¢ach of Hotel Owner and Retail Owner on the Building. Hotel
Owner and Retail Owne* shull cooperate, at their own respective expense, in obtaining
such approvals of the Signage Exhibit as may be required by Laws. Upon final approval
of the Signage Exhibit as set fcrth: herein, Hotel Owner and Retail Owner shall execute an
amendment to this Declaration {o replace the Signage Exhibit attached hereto with the
plan representing the final approved signage plan.

(B)  Hotel Owner or its designes or assign shall have the right to install and
maintain signage on the exterior of the Hotei Tortion and on the Roof, or visible from the
interior of the Hotel Portion. In addition, Hotel‘Owwner shall have the right to install and
maintain signage on the Retail Parcel in such iocaticss as are depicted in the Signage
Exhibit. Any and all such exterior and interior signage shil: (i) comply with applicable
Law, (ii) be professionally designed and fabricated, and (iii; be installed and operated in a
first-class manner. Building naming rights are addressed in Section 20.8 below.

(C)  Retail Owner and the Occupants of the Retail Ponicn shall have the right,
in accordance with Laws and this Declaration, to install and maintair sigas on the Retail
Portion for the Occupants of the Retail Portion, in the locations depicted o.: the Signage
Exhibit. Retail Owner shall ensure that all such signage comports with uniforin standards
in order to enhance the visual impact to the public and for the mutual beretit of all
Occupants. All signs must be professionally designed and fabricated. All permits and/or
approvals by governing authorities for signs and their installation shall be obtained by the
sign installer at Retail Owner’s or the appropriate Occupant’s expense. Each Occupant’s
primary sign shall be store identity (corporate or official trade name) signs only, and shall
be restricted to an area as directed by Retail Owner in accordance with the Signage
Exhibit. Primary fascia signs, if any, shall be completely installed and operating by the
day an QOccupant of the Retail Portion opens for business. All Retail Portion Occupant
identification signs shall: (i) be subject to the prior written approval of Retail Owner, (ii)
comply with applicable Law, (jii) be professionally designed and fabricated, and (iv) be
installed and operated in a first-class manner conmsistent with first-class mixed use
buildings located in the North Michigan Avenue corridor of Chicago, Illinois. No
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animated, moving action, flashing or audible signs will be permitted. No face
illuminated, spot lighted, panel face exposed lamps, or visible neon tubing will be
permitted. All signs shall bear the U.L. label and their installation shall comply with all
governing building and electrical codes, and any criteria set forth in this Section 6.5(C).
No exposed raceways, crossovers, or conduits will be permitied. Disconnects for
Occupant signage will be located behind the sign fascia and above the access panel in
soffit, so as not to be visible on sign fascia, if in accordance with code. No free-standing
signs will be permitted. Electrical service to all signs shall be on that particular
Oscupant’s meter. Sign, exterior entry lighting and awning illumination shall be
conuected to a seven day time-clock controlled by Retail Owner. At the rear service door
of ¢arin Occupant of the Retail Portion’s space, if any, that Occupant shall provide a sign,
approved by Retail Owner in accordance with Law. In addition, no signs shall contain
any strobe ii¢hts, moving parts or day-glow colors. The Retail Owner shall not place or
permit the piacsment of any signs on the interior of any display window of the Retail
Property except ot those which are consistent with the operation of first-class businesses
in the North Michigen Avenue corridor of Chicago, Illinois, including one sign per
display window designating the availability of retail space for lease and contact (with
phone number), provided tha: same shall not exceed eight (8) square feet in size.

Notwithstanding the foregoing provisicns of this Section 6.5, all existing signage used in
connection with the current operations 0. the Hotel Portion and the Retail Portion are hereby
deemed approved by the Owners hereunder a5 to the above-described requirements.

6.6  Environmental and Engineering Xeview. Each Owner (“Inspecting Owner”)
shall have the right in certain instances listed below t5 obtain from an environmental engineer or
an inspecting architect or engineer of the Inspecting’Cwner’s choice and at the Inspecting
Owner’s own cost and expense, an audit, review, assessmeri-or report (each referred to as a
“Review™) relating to the Property, which Review may include tzsts or inspections of the other
Owner’s portion of the Property (other than any portion of tne Property occupied by any
Occupant), as part of such Review. The Inspecting Owner shzil use reasonable efforts to
minimize the disruption of the other Owner’s operation of business or use in its portion of the
Property, shall repair any damage to property of the other Owner caused Ly a.Review, and shall
be subject to the indemnification obligations contained in Section 6.1 above. The instances when
an Owner may obtain a Review necessitating tests or inspections of the other Own<:’s portion of
the Property are:

(A)  if the Inspecting Owner has entered into or will enter into a contract to
sell, lease, finance or refinance its property in which a requirement of said contract is a
Review; or

(B) if the Inspecting Owner’s then current Mortgagee has requested a Review,
or

(C) ifaReview is required by Law; or

(D)  if the Inspecting Owner, in good faith, believes that the other Owner may
have breached the provisions of Section 6.3 or Section 6.4 as it relates to the matters
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which could be disclosed by a Review or that the Inspecting Owner may be adversely
affected or subject to liability, as a result of matters which could be disclosed by a
Review.

ARTICLE 7
REAL ESTATE TAXES

7.1  Separate Real Estate Tax Bills. In the event that, upon the recording of this
Declaration, the Retail Property and the Hotel Property are not separately assessed and taxed by
the Cocx County, Illinois Assessor (the “Assessor”), then Hotel Owner shall file a tax petition
with the Assessor to obtain separate real estate tax identification numbers and separate real estate
tax bills for. {i)-the Hotel Property as a group of one or more separate parcels of real estate,
separate and apazi &rom the Retail Property, and (ii) the Retail Property as a group of one or more
separate parcels of rval estate, separate and apart from the Hotel Property. Hotel Owner shall
engage such counsel &nvi other consultants as Hotel Owner may reasonably select. Retail Owner
shall contribute to such fees-and other costs of such counsel and other consultants based upon the
percentage of real estate taxcs tor which Retail Owner is responsible pursuant to Section 7.2(A)
and if the Assessor or an Owner requests information or advice from the other Owner to allocate
the assessed valuation for land ¢ jiprovements (other than information relating to income or
expenses of an Owner’s property) tiie ‘Uwners shall consult and reasonably cooperate with one
another regarding such information and 2Gvice to be furnished to the Assessor.

7.2 Payment of Real Estate Tax Rills.

(A)  Allocation of Real Estate Texes. Until separately assessed and taxed, the
Retail Property shall be responsible for 50% of the real estate taxes and special
assessments (the “Retail Tax Share”) and the F.siel Property shall be responsible for
50% of the real estate taxes and special assessments (tac “Hotel Tax Share”). Whenever
the Retail Property and the Hotel Property are separateiy.assessed and taxed, each Owner
shall pay its respective portion of such real estate taxes anrl-special assessments when
due.

(B) Payments of Taxes. Hotel Owner, within thirty (30) days after Hotel
Owner’s teceipt of a tax bill for which Retail Owner is responsilsie or shares
responsibility pursuant to Section 7.2(A), shall deliver to Retail Owner a cory of said tax
bill. Beginning on or about the Effective Date and during the period theresfter until the
Hotel Property and the Retail Property are separately assessed and taxed by the Assessor,
Hotel Owner shall make reasonable estimates, forecasts or projections (collectively, the
“Tax Projection”) of the amounts which Hotel Owner and Retail Owner shall each owe
as and for their respective Tax Shares for any full or partial calendar year. Retail Owner
shall deposit into an escrow account with First American Title Insurance Company or
such other title insurance company located in Chicago, Illinois from time to time
designated by Hotel Owner (the “Tax Escrow”) an amount equal to one-twelfth (1712
of the Retail Tax Share based upon the then most recent Tax Projection on or before the
first day of each calendar month, and shall promptly provide to Hotel Owner evidence of
such deposit. Hotel Owner shall also be obligated to deposit into the Tax Escrow an
amount equal to one-twelfth (1/12") of the Hotel Tax Share, based upon the then most
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recent Tax Projection on or before the first day of each calendar month, and shall
promptly provide Retail Owner evidence of such deposit. The failure of Hotel Owner to
provide a Tax Projection for any particular calendar year shall not relieve Retail Owner
or Hotel Owner from its obligation to continue to pay such monthly amounts as and for
its Tax Share based upon the then most recent Tax Projection, until Hotel Owner delivers
to Retail Owner an updated Tax Projection for the subject full or partial calendar year.
On or about April 1 following the end of each calendar year, or at such time as Hotel
Owner shall be able to determine the actual amount of real estate taxes for the calendar
yeni last ended, Hotel Owner shall notify Retail Owner in writing of such actual amounts.
If such actual amount exceeds the Tax Projection for such calendar year, then, each
Owne:, within ten (10) days after the date of such written notice to Retail Owner, shall
deposit Zatc the Tax Escrow an amount equal to the excess of its Tax Share payable for
the calendat vear last ended based upon the actual real estate taxes for such year over the
total paymenis niede by such Owner as and for its Tax Share during such calendar year.
If the total payriciits by an Owner as and for its Tax Share during such calendar year
exceeds the amounts ther=of payable for such year based upon the actual real estate taxes
for such calendar year; then, such excess shall be credited to such Owner’s installments
of monthly payments payable by such Owner as and for its Tax Share payable after the
date of Hotel Owner’s notic¢ vitil such excess has been exhausted, or Hotel Owner may
elect to refund out of the Tax Hscrow to itself and to Retail Owner the respective
overpayments (or the balance ther:of, as applicable) promptly after receipt of the final
installment of the tax bill for the year ‘n question. Until the Hotel Property and the Retail
Property are separately assessed and taxed fiyr real estate taxes, Hotel Owner shall deliver
to Retail Owner promptly after its receipt(thereof, and, prior to the imposition of any
interest or penalties, copies of all tax bills for rin! estate taxes which are then due and
payable, and Hotel Owner shall have the right t¢, snd shall timely, either withdraw from
the Tax Escrow such funds necessary to pay such tax bills to the appropriate taxing
authority prior to delinquency, or to cause the escrowee of the Tax Escrow to pay such
tax bills. So long as Retail Owner has paid the Retail Tax Yhare for real estate taxes in
accordance with this Section 7.2(B), Hotel Owner shall Zeliver to Retail Owner
reasonable evidence (e.g., tax receipts, cancelled checks) evidencing that the Hotel Tax
Share and the Retail Tax Share have each been paid prior to the impositian of any interest
or penalties. If any dispute arises out of this Section 7.2(B) and is not resulved within ten
(10) days after written notice thereof from one Owner to the other, then suck aispute shall
constitute an Arbitrable Dispute which may be submitted to Arbitratica pursuant to
ARTICLE 11; provided, however, in no event shall Retail Owner’s obligation to pay
Retail Owner’s Tax Share in accordance with this Section 7.2(B) be excused or
postponed pending the resolution of such dispute.

73  Failure to Pay Real Estate Taxes. If any Owner (the “Defaulting Owner”)
shall fail to pay any tax or other charge, or share thereof, which is due and which such Defaulting
Owner is obligated to pay pursuant to this ARTICLE 7, and the failure to pay same will result in
the imposition of a lien on, or forfeiture or foreclosure of, any other Owner’s portion of the
Property, or subjects the other Owner to personal liability for this obligation, then, such other
Owner (the “Creditor Owner”) may, after at least ten (10) days written notice to the Defaulting
Owner, pay such tax or charge, or share thereof, together with any interest and penalties thereon,
and the Defaulting Owner shall, upon demand, reimburse the Creditor Owner for the amount of
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such payment, including the amount of any interest or penalty thereon, with interest thereon as
hereinafter provided, and the Creditor Owner shall also have a lien against the Defaulting
Owner’s portion of the Property in accordance with ARTICLE 10.

7.4  Reference to Taxes in Leases or Contracts. For purposes of this Declaration,
and any documents or instruments, such as leases for space in the Retail Portion or the Hotel
Portion referring to the allocation of real estate taxes pursuant to this Declaration, the real estate
taxes allocated to a portion of the Property shall mean those taxes assessed and payable with
respect to.such portion of the Property, as provided in this ARTICLE 7.

7.5 -Tax Contests. After the Retail Property and the Hotel Property are separately
assessed ana-‘awed, each Owner may contest any such taxes with respect to its portion of the
Property with reascnable diligence and good faith, subject to Section 7.6 below.

7.6 Tax Bepzfits. As the Building has been designated as a Chicago Landmark, one
or both of the Owners may liave certain rights to obtain certain beneficial tax treatment from the
Assessor or federal tax credits, such as Class L treatment by the Assessor or historic renovation
tax credits. Each of the Owners shail cooperate and work in good faith to assist the other Owner
in obtaining and maintaining Class 1. (or other similar tax benefits resulting from the local
landmark status and historic status ot ‘ne Ruilding) treatment by the Assessor and obtaining and
maintaining such historic tax credits and nuintaining the Landmark designation for the Building,
including, without limitation, executing suci documents and completing such submissions as
may be necessary or appropriate in order-to-achieve such tax treatment or tax credits.
Notwithstanding anything to the contrary contained herein, all costs of any such applications,
submissions, tax counsel or other costs associated witi sseking such beneficial tax treatment and
tax credits shall be borne solely by the Owner seeking such tax treatment for its portion of the
Property. If either Owner is successful in achieving aity such beneficial tax treatment or tax
credits, such Owner shall provide written notice to the other Owner after achieving the same, and
the other Owner shall not take any action which jeopardizes; interferes with, or causes a
recapture or disallowance of such beneficial tax treatment or tax credits, without the prior written
consent of the Owner benefiting from such beneficial tax treatment o tax credits, Each Owner
shall indemnify and hold harmless the Owner benefiting from such beneficial tax treatment or
tax credits from and against any and all loss, liability, claims, judgments, ‘cos's and expenses
(including reasonable attorney’s fees, including appeals of any judgment or ordzr) crising out of
any breach of the obligations set forth in this Section 7.6.

ARTICLE 8
INSURANCE

8.1  Insurance Required. Retail Owner and Hotel Owner shall procure and maintain
the following insurance:

(A)  Real and Personal Property. Hotel Owner shall keep the Hotel Property
(including that portion of the Fagade located within the Hotel Parcel), Hotel Owned
Facilities, the Retail Property (including that portion of the Facade located within the
Retail Parcel and all owned improvements and betterments within) and Retail Owned
Facilities (exclusive of any personal property owned by tenants or others) insured on an
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“all risk” broad form coverage basis for an amount not less than one hundred percent
(100%) of the insurable replacement cost thereof, waiving all co-insurance provisions,,
less a reasonable deductible, including terrorism coverage, and boiler and machinery
insurance on a comprehensive, blanket and repair and replacement basis, all in such
amounts and with such deductibles as may be carried by prudent owners of similar
buildings in downtown Chicago, Illinois, and shall pay all premiums for such coverage.
Such policies shall be endorsed with a replacement coverage endorsement (waiving any
applicable co—insurance clause). Replacement cost shall be determined annually by an
indenendent appraiser or by a method acceptable to the insurance company providing
such coverages. Such policies shall name Hotel Owner and Retail Owner as named
insurcds and loss payees as their interests may appear. The Insurance Costs for the
insuran<e 1o be procured and kept by Hotel Owner pursuant to this Section 8.1(A) shall
be apportioncd between the Hotel Property and the Retail Property based on the manner
in which the tnsarance carrier providing such coverage has underwritten the risks. Retail
Owner shall pay tie portion of the Insurance Costs so apportioned to the Retail Property
by such insurance compaay as Operating Expenses. Hotel Ownér shall pay the portion of
the Tnsurance Costs s¢ aprartioned to the Hotel Property by such insurance company. If
Hotel Owner is unable 0 determine the manner in which such insurance carrier has
underwritten the risks, then, t'i Insurance Costs shall be apportioned by Hotel Owner
between the Hotel Property and tp< Retail Property based upon the reasonable advice of
an insurance advisor engaged ty Hotel Owner. If the Insurance Costs are not
apportioned based on the manner in'which such insurance carrier has underwritten the
risk, and Retail Owner objects in good faith to the manner in which Hotel Owner has
apportioned such Insurance Costs, then, Ketai! Owner shall give Hotel Owner written
notice of such objection no later than fourteen {i4) days from the date Retail Owner
receives notice of such apportionment from Hotel (¥wner (time being of the essence), and
Hotel Owner and Retail Owner shall use commercially reasonable efforts to resolve such
question. If the parties are unable to resolve such question within thirty (30) days from
the date Hotel Owner received Retail Owner’s written notize. of objection, then, the
question of apportionment of such Insurance Costs shall consticiiean Arbitrable Dispute.
Notwithstanding Retail Owner’s objection to the apportionment o! such Insurance Costs
by Hotel Owner, Retail Owner shall pay Hotel Owner the full amoun: of Retail Owner’s
share of Insurance Costs as part of Operating Expenses pursuant.tc’ Txhibit 3.5 as
determined by Hotel Owner, subject to readjustment at such time as any disagreement
relating to the apportionment of the Insurance Costs may be resolved in tavor of Retail
Owner (ie., through mutual agreement of Owners or based on a decisioa. of such
Arbitrable Dispute). In addition, Hotel Owner shall obtain and maintain in full force and
effect the foregoing types of insurance for all Shared Systems, and Retail Owner shall
reimburse Hotel Owner for Retail Owner’s Percentage (as set forth in the various 5.1
Exhibits) of such shared costs in accordance with the billing procedures set forth in
Exhibit 5.5. Retail Owner shall pay the portion of the premiums and other costs for such
insurance allocated to the Retail Portion. Hotel Owner shall pay for the portion of the
premiums and other costs for such insurance allocated to the Hotel Portion.

(B)  Public Liability. Each Owner shall (1) insure against public liability
claims and losses on a commercial general liability form, including terrorism coverage,
with broad form coverage endorsements covering claims for personal and bodily injury,
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or property damage occurring as a result of operations on the Property (including
contractual liability covering obligations created by this Declaration including, but not
limited to, those indemnity obligations contained herein), and (2) maintain automobile
liability insurance for owned, non-owned and hired vehicles, each coverage for limits, of
not less than $1,000,000 combined single Limit for personal and bodily injury or property
damage and with an amount of not less than $9,000,000 (in 2015 Equivalent Dollars) of
umbrella coverage, including terrorism coverage.

(C)  Builder’s Risk. Each Owner shall carry or shall cause its contractors to
Carry “all risk” builder’s risk insurance for not less than the completed value of the work
thea being performed by such Owner or Owners under ARTICLE 4, Section 9.3 or
Sectioii 5.4 or for any Alterations which require the other Owner’s consent under Section
14.1. Sucliisurance shall include coverage for items stored off—site and items in transit
for an amouzt scfficient to cover fully any loss. Loss of rental income or use and “soft
costs” occurring during the period covered by builder’s risk insurance shall be insured in
such amounts as may) be carried by prudent owners of similar buildings in downtown
Chicago. Coverage vader this Section 8.1(C) shall only be required to the extent such
coverage is not already provided within the property coverage under Section 8.1(A).

(D) Worker’s Compensation. Each Owner shall, or cause its contractors
performing work at the Property to, carry worker’s compensation insurance in amounts as
required by Law and employer’s labiiity, insurance in not less than the following
amounts: bodily injury by accidens;- $1,000,000 (in 2015 Equivalent Dollars) each
accident; bodily injury by disease, $i;050.000 (in 2015 Equivalent Dollars) each
employee.

(E)  Property Insurance. Each Ownersiiall each obtain and maintain property
insurance against loss or damage by fire, lightning, water, terrorism, wind and such other
perils as are included in a standard “special causes of luss form” property insurance
policy in an amount no less than one hundred percent (130%5) of the replacement cost,
waiving all co-insurance provisions (including the cost of dein olition, increased costs to
repair or rebuild the property to comply with current building, ' zoning or land use
ordinance or law, and debris removal) for all personal property, incliding such Owner’s
improvements.

(F)  Business Income. Upon the completion of construction work, each Owner
shall procure and maintain business income or rental income insurance covering no less
than eighteen (18) months of gross revenue with not iess than an additional three hundred
sixty-five (365) day period of extended indemnity coverage. Notwithstanding the
foregoing, at all times during which structural construction, repairs or alterations are
being made, any Mortgagee shall accept delayed completion coverage in lieu of business
income or rental income insurance.

82  Insurance Companies. The Owners may, but shall not be obligated to, carry any
insurance required hereunder jointly; provided, however, that if any Mortgagee requires that an
Owner comply with insurance requirements in excess of the insurance coverages carried jointly,
then such Owner shall be solely responsible for the additional costs of such required excess
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coverage. Insurance policies required by Section 8.1 hereof shall be purchased from reputable
and financially responsible insurance companies, who hold a current Rating of not less than A/X
(or such lesser rating as the Owners may agree) according to Best’s Insurance Reports or a
substantially equivalent rating from a nationally-recognized insurance rating service.

83  Insurance Provisions. Each policy described in Section 8.1 (other than Section
8.1(D)) hereof: (i) shall provide that the knowledge or acts or omissions of any insured party
shall not invalidate the policy as against any other insured party or otherwise adversely affect the
rights of any other insured party under any such policy; (ii) shall insure as insureds Retail Owner
and/or Tote. Owner and their respective Mortgagees, using a long form loss payable (except that
the Owners o*ser than the primary insured shall be “additional insureds” under liability insurance
policies); (i) skall provide (except for liability insurance described in Sections 8.1(B) and (D),
for which it is-iuapplicable) by endorsement or otherwise, that the insurance shall not be
invalidated should any »f the insureds under the policy waive in writing prior to a loss any or all
rights of recovery against-any party, for loss occurring to the property insured under the policy;
(iv) shall provide, except fo: \ae insurance required by Section 8.1(B), (D) and (F), that all losses
payable thereunder shall be p2id to the Depositary in accordance with the terms of ARTICLE 16
hereof, unless the Owners othervise'agree; (v) shall provide for a minimum of thirty (30) days’
advance written notice of the carcellation, nonrenewal or material modification thereof to
Mortgagees, the Owners and all other miureds thereunder; (vi) shall not include a co-insurance
clause; (vii) shall provide coverage on au dccurrence basis, rather than a claims made basis; and
(viii) insurance maintained by Retail Ownet ot Hotel Owner alone and not as part of a joint
policy may be carried on a “blanket” basis witls other policies so long as the blanket policies
specify the amount of coverage allocated to the Retai! Portion and the Hotel Portion, as the case
may be. If separate insurance companies provide the zoverages required pursuant to Sections
8.1(A), 8.1(B) and 8.1(C), then all such companies stali coordinate their coverages with the
other, to insure that there are no gaps in coverage, and auy disputes regarding coverages will not
delay adjustments of loss and payments to the insureds. Notaing zontained herein shall prohibit
an Owner from passing through amounts paid by that Owner Tir insurance as operating costs
under tenant leases so long as each Owner remains primarily liable ior its obligations under this
ARTICLE 8.

If, by reason of any failure by an Owner to comply with any/ prcvisions of this
Declaration or a change in the use of an Owner’s Property resulting in an increased insurance
risk, any Insurance Costs for which the other Owner is fully or partially responsi%c-under this
Declaration increases above the amount which would have been applicable if such %ilure or
change of use (as applicable) had not occurred, then the Owner responsible for such increase
shall reimburse the other Owner, on demand, for the increase of Insurance Costs attributable to
such failure or change of use (as applicable) on the part of such Owner.

84  Limits of Liability. Insurance specified in this ARTICLE 8 or carried by the
Owners shall be jointly reviewed, but no more often than annually (unless there is a substantial
change in the Building or operations conducted in the Building), to determine if such limits,
deductible amounts and types of insurance are reasonable and prudent in view of the type, place
and amount of risk to be covered and the financial responsibility of the insurers. Based upon
said review, the Owners shall, at any Owner’s election, execute an instrument in recordable form
confirming any increase, decrease or modification, which any Owner may record with the
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Recorder as a supplement to this Declaration; provided, that no agreement regarding a decrease
in limits of liability, increase in deductible amounts or elimination of any types of coverages
shall be effective without the written consent of the Owners. The Owners may agree to employ
an insurance consultant to perform such review on their behalf or to administer insurance—related
matters, and the cost of employing any such consultant shall be shared by the Owners in the ratio
their annual insurance premiums for joint policies of insurance required or provided for
hereunder bear to each other.

8.5  Renewal Policies. Copies of all renewal insurance policies or binders with
summaries-of coverages afforded and evidencing renewal shall be delivered by an Owner to the
other Owngr 4i least thirty (30) days prior to the expiration date of any such expiring insurance
policy. Binders'shall be replaced with certified full copies of the actual renewal policies as soon
as reasonably possihle. Should an Owner fail to provide and maintain any policy of insurance
required under this ARTICLE 8 or pay its share of the premiums or other costs for any joint
policies, then, the other :>wner may purchase such policy and the costs thereof (or the Defaulting
Owner’s share of such costs) shall be due from the Defaulting Owner within ten (10) days after
the Creditor Owner’s written Zemand therefore.

8.6 Waiver. Without liriiting any release or waiver of liability or recovery contained
elsewhere in this Declaration, each Owner hereby waives all claims for recovery from the other
Owner for any loss or damage to any of ils property insured (or required hereunder to be insured)
under valid and collectible insurance policies to the extent of any recovery collectible (or which
would have been collectible had such insuraice-vequired hereunder been obtained) under such
insurance policies plus any deductible amounts.

87  Owner’s Insurance Required bv Moripagee. If an Owner’s Mortgagee requires
that Owner to comply with any insurance requirements o cr and above the requirements set forth
in this ARTICLE 8, then that Owner will be required to conply with not only the requirements
set forth above, but also that Owner’s Mortgagee’s requiremexts., In addition, if an Owner’s
Mortgagee’s insurance requirements are less than the requirements &t forth in this ARTICLE 8,
such lesser requirements shall not Limit such Owner’s obligation to‘comply with the insurance
requirements set forth herein.

88  Self-Help. Without limiting any other rights or remedies of as-Orvver, including
any other self-help provision of this Declaration which grants an Owner the right 15 perform an
obligation which the other Owner has failed to perform, if an Owner fails to'procure and
maintain any of the insurance required hereunder, the other Owner shall have the rigit, upon
reasonable advance notice, if possible under the circumstances and which may be oral notice if
written notice is impossible or impracticable, to procure the insurance that such Owner has failed
to procure and maintain on behalf of such Owner. The procuring Owner shall be entitled to
payment from the other Owner for all costs and expenses (including reasonable attorneys’ fees,
including appeals from judgments or orders) paid or incurred by the Owner in performing such
obligations, plus interest thereon at the rate set forth in Section 10.4.
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ARTICLE 9
MAINTENANCE AND REPAIR; DAMAGE TO THE BUILDING

91 Maintenance of Retail Portion. Except: (a) as expressly provided in ARTICLE
5 hereof (and related Exhibits) relating to Maintenance of certain Facilities and areas of the
Retail Portion or hereinafter in this ARTICLE 9; (b) in the event of fire or other casualty; and (c)
as provided in and without limiting or diminishing such Owner’s obligations under ARTICLE 4;
Retail Owner shall, at its sole cost and expense, maintain and keep the Retail Portion, including
all Facilitias located in the Retail Portion (other than the Hotel Easement Facilities and Hotel
Owned ¥aciities), and the Retail Easement Facilities and Retail Owned Facilities in good order
and conditior; comparable to other similar buildings in downtown Chicago, and shall make ail
repairs or repincements of, in, on, under, within, upon or about such property, whether said
repairs or replaceients are to the interior or exterior thereof, or structural or non-structural
components thereof; or involve ordinary or extraordinary repairs or replacements, necessary to
keep the same in the ‘cudition required hereunder, howsoever the necessity or desirability
thereof may arise, and whether or not necessitated by wear, tear, obsolescence, defects or
otherwise. Retail Owner furiner agrees that it shall not suffer or commit, and shall use all
reasonable precautions to preveat vaste to its portion of the Property. With respect to the
Maintenance of the Retail Portior” or Facilities located in the Hotel Portion, Maintenance
expressly includes the right of entry with reasonable prior notice (except in an Emergency
Situation) by the party seeking to perorm Maintenance, and its contractors, agents and
employces into any areas thereof and the right to perform Maintenance as and when needed,
using reasonable efforts to minimize damage crased by such Maintenance; provided, however
that the responsibility to repair any damage as 4 sesult of performing Maintenance under this
Declaration shall be limited to restoring the damagecd area to the building standard condition
existing immediately prior to such damage.

92  Maintenance of Hotel Portion. Except: (a) is expressly provided in ARTICLE
§ hereof (and related Exhibits) relating to Maintenance of certaix Tacilities and other areas of the
Hotel Portion, or hereinafter in this ARTICLE 9; (b) in the event of fire or other casualty; and (c)
as provided in and without limiting or diminishing such Owner’s obligations under ARTICLE 4,
Hotel Owner shall, at its sole cost and expense, maintain and keep the Hotel Portion, including
all Facilities located in the Hotel Portion (other than the Retail Easement Facilities and Retail
Owned Facilities), and the Hotel Easement Facilities and Hotel Owned Faciiiiies 12 good order
and condition, comparable to other similar buildings in downtown Chicago, and ¢liail make all
repairs or replacements of, in, on, under, within, upon or about such property, whether said
repairs or replacements are to the interior or exterior thereof, or structural and non-siructural
components thereof, or involve ordinary or extraordinary, repairs or replacements, necessary to
keep the same in the condition required hereunder, howsoever the necessity or desirability
thercof may arise, and whether or not necessitated by wear, tear, obsolescence, defects or
otherwise. Hotel Owner further agrees that it shall not suffer or commit, and shall use all
reasonable precautions to prevent waste to its portion of the Property. With respect to the
Maintenance of the Hotel Portion or Facilities located in the Retail Portion, Maintenance
expressly includes the right of entry with reasonable prior notice (except in an Emergency
Situation) by the party seeking to perform Maintenance, and, its contractors, agents and
employees into any areas thercof and the right to perform Maintenance as, and when needed,
using reasonable efforts to minimize damage caused by such Maintenance; provided, however
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that the responsibility to repair any damage as a result of performing Maintenance under this
Declaration shall be limited to restoring the damaged area to the building standard condition
existing immediately prior to such damage.

93  Damage Affecting Only Retail Portion or Hotel Portion. If any portion of the
Building is damaged by fire or other casualty and (a) to the extent such damage occurs within the
Retail Portion only and does not affect Hotel Easement Facilities or Hotel Owned Facilities or
(b) to the extent such damage occurs within the Hotel Portion only and does not affect Retail
Easement -Facilities or Retail Owned Facilities, then, subject to the requirements of any
Mortgagee, rny such damage shall be repaired and restored by the Owner of the portion of the
Building in #hbich any such damage occurs in as timely a manner as practicable under the
circumstances. 4n¢, such Owner shall, in accordance with the provisions of ARTICLE 17 hereof,
be entitled to withdsw any insurance proceeds (including deductible amounts and self-insurance
amounts) held by thé Depositary, by reason of any such damage, for application to the cost and
expense of the repair anZ testoration of any such damage. If at any time any Owner so obligated
to repair and restore such(damage shall not proceed diligently with any repair or restoration
obligation hereunder, and such failure adversely and materially affects an Easement in favor of
the other Owner or services to be finnished the other Owner under ARTICLE 5 hereof (or there
is a reasonable likelihood of the same). then (i) the Creditor Owner may give written notice to
the Defaulting Owner specifying the resnest or respects in which such repair or restoration is not
proceeding diligently and, if, upon expirztion of ten (10) days after the receipt of such notice,
any such work of repair or restoration is still not proceeding diligently, then the Creditor Owner
may perform such repair and restoration and may tr ke all appropriate steps to carry out the same;
ot (ii) in an Emergency Situation, the Creditor Ov/nsr. may immediately perform such repair or
restoration and may take all appropriate steps to carry su* the same. The Creditor Owner, in so
performing such repair and restoration, shall, in accordance with ARTICLE 17 hereof, be
entitled to withdraw any insurance proceeds and any other ronies held by the Depositary as a
result of any such damage for application to the cost and-evpense of any such repair or
restoration, and shall also be entitled to reimbursement upon demas from the Defaulting Owner
for all reasonable costs and expenses incurred by the Creditor Owner in.excess of said insurance
proceeds. Repair and restoration under this Section 9.3 shall constituie /ilterations, except that
the Owner performing the repair and restoration shall not be required to oucair-the other Owner’s
consent if such consent would not otherwise be required under ARTICLE 14. Any such repair
and restoration under this Section 9.3 shall be performed in a manner so that the damaged
portion of the Property is rebuilt in a manner such that it is functionally equrvalent to the
condition of said damaged portion prior to the casualty, unless prohibited by Law or/uniess the
other Owner otherwise agrees.

9.4  Joint Damage. If the Building is damaged by fire or other casualty and if the
provisions of Section 9.3 hereof are not applicable because the nature of the damage is such that
it does not fall within any of the categories set forth in clause (a) or (b) of Section 9.3, then, to
the extent such damage does not fall within any of such categories, the repair and restoration of
only that portion of such damage which docs not fall within those categories shall be the joint
responsibility of the Owners and that portion of the work which does fall within any such
category shall continue to be governed by Section 9.3. The shared repair and restoration work
not governed by Section 9.3 shall be commenced and pursued to completion in as timely a
manner as practicable and shall be performed on behalf of the Owners by a contractor or
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contractors jointly selected by the Owners, from contractors who are licensed to do business in
the State of Illinois and who have substantial experience in the construction and renovation of
properties of similar age and type of construction in downtown Chicago. With regard to the
shared work, participation by the Owners in selecting an Architect or contractor shall be limited
to the selection of the Architect preparing plans and specifications for, and the contractor
performing repair or restoration of, its actual areas or Facilities damaged. In the event the
Owners fail to agree upon the selection of a contractor or contractors with regard to shared work,
the Owners shall request the advice of the Architect. If, after receiving the Architect’s advice,
the Owness cannot agree on a contractor or contractors, then the selection of a contractor or
contractors §hall be an Arbitrable Dispute. The plans and specifications for all such shared repair
and restoraticn work shall be prepared by the Architect, unless the Owners otherwise agree upon
another Person o urepare them in accordance with instructions given by the Owners. Such plans
and specifications skall provide for the damaged portion of the Building to be rebuilt as nearly
identical as commercia’iv practicable to the damaged portion of the Building as constructed prior
to the damage, unless-pzonibited by Law or unless the Owners otherwise agree. The Architect
(or other architect or engincer preparing the plans and specifications) shall furnish to the Owners
a set of the plans and specifications which it has prepared or caused to be prepared. Unless the
Owners otherwise agree, any coatractor or contractors shall work under the supervision of the
Architect (or other architect or engitees preparing the plans and specifications), and the Architect
(or other architect or engineer preparing te plans and specifications) is hereby authorized and
directed to instruct the Depositary, from iime to time, but only with the prior approval of the
Owners (whose approval shall not be unrea onaoly withheld, conditioned or delayed), as such
repair and restoration progresses, to disburse (in’ accordance with ARTICLE 17 hereof, the
insurance proceeds (including deductible) held by tae Depositary and any other monies deposited
with the Depositary pursuant to Section 9.6 hereof foi anplication against the cost and expense of
any such repair and restoration.

9.5  Cost of Repairs. Ifthe cost and expense of perforniing any repair and restoration
provided for in Section 9.4 hereof shall exceed the amount of aviilsble insurance proceeds paid
by reason of the damage, including deductible amounts, then such-exzess cost and expense (or
the entire amount of such cost and expense, if there be no insurance ptoceeds) shall be borne by
the Owners as follows: first, in such proportion as may be required-'by_the provisions of
ARTICLE 5 providing for allocation of replacement costs of Facilities ard for the Net
Capitalized Cost of Replacement of Easement Facilities, until such costs arz’ récouped, and
second, each Owner shall bear the cost and expense of repairing and restoring to tisir former
condition their respective portions of the Building and Owned Facilities. Notwithstanc'ing the
foregoing, if an Owner has not carried the insurance required under ARTICLE 8 and, therefore is
a Defaulting Owner, then such Defaulting Owner shall pay the costs and expenses not covered
by insurance which the other Owner is obligated to pay which would not have been payable by
such Owner if proper insurance had been carried by the Defaulting Owner to the extent of the
amount which would have been available as insurance proceeds had such Defaulting Owner
carried the required insurance.

9.6  Deposit of Costs. In any instance of repair or restoration pursuant to Section 9.4
or Section 9.5 hereof, Retail Owner or Hotel Owner, if such Owner has an interest in the repair

or restoration, may require that an estimate of the cost or expense of performing such repair or
restoration be made by a reputable independent professional construction cost-estimating firm,
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unless a construction contract providing for the performance of such repair and restoration at a
stipulated sum or a guaranteed maximum price has theretofore been executed. If said estimate,
stipulated sum guaranteed maximum price or actual amount incurred in performing repair or
restoration exceeds the amount of insurance proceeds, if any, paid or payable by reason of the
damage, then, an Owner may, at any time, give notice to the other Owner demanding that such
other Owner deposit with the Depositary the amount of such excess cost and expense attributable
to such other Owner pursuant to Section 9.5. An Owner maintaining deductible amounts shall
deposit the deductible amounts. In lieu of depositing its share of such excess amount or such
deductibleamount based upon said estimate or stipulated sum, or actual cost and expense of
performing ‘such repair or restoration, an Owner may deliver to the Depositary security for
payment of its share reasonably acceptable to the other Owner, the Depositary. Such security
may be in the fom of, but shall not be limited to, an irrevocable and unconditional letter of credit
satisfactory to the othier Owner and its Mortgagee (if any) in favor of the Depositary in the face
amount of the share 0w'ed, or an irrevocable, unconditional loan commitment, satisfactory to the
other Owner and its Mczigagee (if any), issued by a responsible lending institution, to disburse
an amount equal to such Owner’s share of such excess or deductible amount to the Depositary to
pay the cost and expense of any such repair or restoration as the work progresses, in proportion
to such Owner’s share of the cost ana expense of any such repair or restoration. If the amount of
the security required is based on ar_estimate of the cost and expense of repair and restoration,
then, the amount of security required io.e deposited or available shall be readjusted upward or
downward as the work progresses based ¢n actal cost and expenses of the work. If an Owner
shall fail to pay, or, as the case may be, depcsit, such Owner’s share of the cost and expense (or
estimated cost and expense) of performing any repair or restoration in accordance with this
Section 9.6, or fails to deliver the security provided for above within ten (10) days after receipt
of the other Owner’ written demand therefor, then tiie Creditor Owner may pay the Defaulting
Owner’s share and the Defaulting Owner shall, upon ‘written demand, reimburse the Creditor
Owner for such payment and the Creditor Owner’s reasonakie costs and expenses incurred in
connection with such payment.

97  Excess Insurance Proceeds. Upon completion of <he repair and restoration of
any damage to the Building, subject to the rights of any Mortgagee with respect to the applicable
Owner’s share of any such available insurance proceeds, any remaining 1surance proceeds paid
by reason of such damage shall be refunded to each Owner in proportion (o the ratio that the
insurance proceeds contributed by such Owner or by such Owner’s insurance compaay bears to
the total insurance proceeds made available by the insurer for the repair and restoration or, if the
insurance is provided by a single policy covering the Building, then the ratio of!insurance
proceeds attributed to such Owner’s portion of the Building and Owned Facilities by the insurer
or the Owners to the total insurance proceeds made available by the insurer or the Owners for the
repair and restoration.

9.8  Agreement Not to Repair. If the Building is destroyed or substantially damaged,
Retail Owner and Hotel Owner may, at their option, agree in writing not to rebuild, repair or
restore the Building, subject to the written approval of the Mortgagees (which approval may be
granted or withheld by each such Mortgagee in its sole and absolute discretion), Upon
agreement between the Owners not to rebuild and receipt of the written approval of their
respective Mortgagees, the Building shall be demolished in compliance with all applicable Laws.
In such event the available insurance proceeds, other than insurance proceeds used to demolish
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the Building, shall be refunded to each Owner in the same ratio of insurance proceeds
contributed by such Owner or by such Owner’s insurance company to the total insurance
proceeds paid by reason of such damage or, if the insurance is provided by a single policy
covering the Building, then in the ratio of insurance proceeds attributed by the insurer to such
Owner’s portion of the Building and Owned Facilities to the total insurance proceeds paid by
reason of such damage. If the Owners agree not to rebuild, repair or restore the Building, the
rights of the Owners to receive available insurance proceeds, if any, shall be subject to the rights
of the Mortgagees with respect to the applicable Owner’s share of any such available insurance
proceeds,Such demolition shall be deemed to be a “repair or restoration” to which the
provisions 0f Section 9.4, Section 9.5, Section 9.6 and Section 9.9 are applicable except that
demolition, aid not construction, shall be performed.

9.9  Con Defined. For purposes of this ARTICLE 9, architects’ and engineers’ fees,
attorneys’ fees, consultants’ fees, Insurance Costs, title insurance premiums and other similar
costs and expenses relating to repair or restoration shall be included in the costs and expenses of
any such repair or restoratiqa.

9.10 Common Ceilinis, Floors, Walls and Doors. The horizontal boundaries
between the Retail Parcel and the Hotel Parcel have generally been established based on
measurement to the inside or outside surface of walls separating the Retail Parcel and the Hotel
Parcel existing on the date of this Declaizdon. Vertical boundaries are generally shown on the
Survey based on measurement from the top 4f the floor slab of one level to the top of the floor
slab of the next level existing on the Effective Pate. Any raised flooring, its supports, and the
space between the floor slab and the raised floorixigy is entirely in the Parcel owned by the Owner
in whose Parcel the raised floors are located. Notwrtisianding the foregoing, the obligations of
Retail Owner under Section 9.1 and Hotel Owner unde:” Section 9.2 shall be deemed to include
an obligation to the center of common floor slabs and to the center of common walls (including
doors), regardless of the exact location of the boundary; piovided, however, that the Owners
shall coordinate work with respect to common floor slabs and <ommon walls and doors and
share equally their cost, except that improvements or repairs and raaiitenance benefiting only
one Owner shall be performed by and shall be at such Owner’s sole cost.

9.11 Required Work. In connection with the renovation and redevelopment of the
Hotel Parcel into a hotel, Hotel Owner has, at its cost, contracted with third party contractors to
complete certain work to the Building as described more specifically on Exhibic 711 attached
hereto and made a part hereof (the “Required Work”). Hotel Owner and Retzil, Owner
acknowledge and agree that the Required Work is required to be completed in order to, inter
alia, obtain approvals to occupy and use the Building under Laws. Accordingly, Hotel Owner
shall complete the Required Work within a reasonable period after the Effective Date, but in any
event no later than the dates set forth in Exhibit 9.11 for the components of the Required Work.
In the event that Hotel Owner fails to complete any component the Required Work by the
respective date set forth in Exhibit 9.11, Hotel Owner shall be a Defaulting Owner with respect
thereto and Retail Owner shall have the right to perform the same (without limiting any other
rights or remedies of Retail Owner) until such time as the Hotel Owner cures its failure to
perform. Retail Owner shall be entitled to payment from the Hotel Owner, within fifteen (15)
days after written demand, for all costs and expenses (including reasonable attorneys’ fees) paid
or incurred by the Retail Owner with respect to the Required Work.
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ARTICLE 10
LIENS, DEBTS, INTEREST AND REMEDIES

10.1 Failure to Perform. If, at any time, an Owner fails within fifteen (15) days after
notice or demand to pay any sum of money due to a Creditor Owner under or pursuant to the
provisions of this Declaration or any other time period expressly provided for such payment to
be made {thereby becoming a Defaulting Owner) then, in addition to any other rights or remedies
the Creditor Owner may have, the Creditor Owner shall have (a) a lien against the portion of the
Retail Proparty or Hotel Property, as applicable, owned by the Defaulting Owner and (b) for a
default under ARTICLE 9 a lien also against any insurance proceeds payable to the Defaulting
Owner for foss or damage to such portion of the Retail Property or Hotel Property, as applicable,
or otherwise umder insurance policies carried pursuant to ARTICLE 8 hereof to secure the
repayment of suca sum of money and all interest on such sum accruing pursuant to the
provisions of this ARTICLE 10. Such liens shall arise immediately upon the recording of a
notice by the Creditor Cwiter with the Recorder and may be enforced by a proceeding in equity
to foreclose such lien througn 1 indicial foreclosure in like manner as a Mortgage of real property
in the State of Illinois. Such Liens shall continue in full force and effect until such sum of money
and any accrued interest thereon (“Default Amount”) shall have been paid in full. A Creditor
Owner shall release its lien upon paynent in full. Notwithstanding the foregoing, a Creditor
Owner’s lien shall be superior to and skali take precedence over any Mortgage, trust deed or
other encumbrance constituting a lien on the portion of the Retail Property or Hotel Property
owned by the Defaulting Owner, except a Pricr Lien. A “Prior Lien” means a lien for ad
valorem real estate taxes and/or a Mortgage whici has been recorded against the Retail Property
or Hotel Property, as applicable, prior to the time ¢t racording of the Creditor Owner’s notice of
lien.

10.2 No Diminution of Lien.

(A)  No conveyance or other divestiture of tit'é {oxcept foreclosure of a Prior
Lien which is superior to a lien arising under this ARTICLE 10} shall in any way affect
or diminish any lien arising pursuant to this ARTICLE 10, ‘axd ‘any lien which would
have arisen against any property pursuant to this ARTICLE 119 had there been no
conveyance or divestiture of title (except foreclosure of a Prior Lien which is superior to
a lien arising under this ARTICLE 10) shall not be defeated or otherwise oiminished or
affected by reason of such conveyance or divestiture of title.

(B) If, at any time, an Owner as a Creditor Owner has recorded a noiice of lien
under Section 10.1 of this Declaration against any other Owner’s portion of the Property,
which lien has not been foreclosed, released, or satisfied in full, and if such portion of the
Property or any part or interest is thereafter sold, the Creditor Owner shall be entitled to
receive from the proceeds of sale of such portion of the Property or part or interest the
lesser of (a) an amount sufficient to satisfy that portion of the unpaid Default Amount and
(b) the entire proceeds from the sale, minus any amount paid to satisfy the Prior Lien.
Following any such sale, the Creditor Owner shall continue to have (x) a lien on the
Defaulting Owner’s portion of the Property and (y) the rights with respect to the proceeds
of any subsequent sales of such Defaulting Owner’s portion of the Property, as provided
in this ARTICLE 10, to secure repayment of any remaining portion of the Default
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Amount secured by the lien that applies to such Defaulting Owner’s portion of the
Property. If the amount secured by such lien is being contested in a judicial action or is
the subject of arbitration under ARTICLE 11, then the proceeds which a Creditor Owner
could apply to satisfy its lien shall be deposited by the Defaulting Owner with the
Depositary or other escrowee acceptable to the Creditor Owner and held for disbursement
at the joint order of the applicable Owners or as directed by court order or by the
arbitrator in such arbitration.

103. Mortgagee’s Subrogation. A Mortgagee of all or any portion of the Retail
Property oi-the Hotel Property shall have the right to be subrogated to the position of the holder
of any lien arising pursuant to this ARTICLE 10 affecting the property secured by its Mortgage
and, at its option t» receive an assignment of such lien upon payment of the amount secured by
such lien (unless such amount is otherwise secured by its Mortgage).

10.4 Interesi T¢ste. Interest shall accrue on sums owed by a Defaulting Owner to a
Creditor Owner and shall k¢ payable from the date any such sum first became due hereunder
until paid in full, at a rate of intcrest equal to fifteen percent (15%) per annum.

10.5 Cumulative Remedies:, The rights and remedies of an Owner provided for in this
ARTICLE 10 or elsewhere in this Dectarstion are cumulative and not intended to be exclusive of
any other remedies to which such Owiie: may be entitled at law or in equity or by statute. An
Owner may enforce, by a proceeding in eouiy for mandatory injunction, the other Owner’s
obligation to execute or record any document which such other Owner is required to execute
under or pursuant to this Declaration. The exercisn by such Owner of any right or remedy to
which it is entitled hereunder shall not preclude vi rcstrict the exercise of any other right or
remedy provided hereunder or at law and equity; provid=g, however, no Owner shall be entitled
to “economic loss” (including lost profits, if or however haracterized as damages) or special or
consequential damages from the other Owner as a result of aity breach by the other Owner of its

obligations under this Declaration.

106 No Set-Off. Each claim of an Owner arising unde: i%is Declaration shall be
separate and distinct, and no defense, sei—off, offset or counterclain arising against the
enforcement of any lien or other claim of any Owner shall thereby be or becomie a defense, set—
off, offset or counterclaim against the enforcement of any other lien or claim.

107 Period of Limitation. Actions to enforce any right, claim or lica under this
Declaration shall be commenced within three (3) years immediately following the dat: ite cause
of action accrued, or such other shorter period as may be provided by Law.

10.8 Attorneys’ Fees. A Defaulting Owner shall pay the reasonable attorneys’ fees
and court costs (including appeals of any judgment or order) paid or incurred by a Creditor
Owner in successfully enforcing its rights against the Defaulting Owner under this Declaration.
Tn the case of an appeal, attorneys’ fees shall be payable after the decision in such appeal.

10.9 Self-Help. Without limiting any other rights or remedies of an Owner, including

any other self-help provision of this Declaration which grants an Owner the right to perform an
obligation which the other Owner has failed to perform, including those set forth in Sections 3.6
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and 7.3, a Creditor Owner shall have the right, in an Emergency Situation, upon reasonable
advance notice, if possible under the circumstances and which may be oral notice if written
notice is impossible or impracticable, to perform the obligation which the Defaulting Owner has
failed to perform until the Defaulting Owner cures such default. The Creditor Owner shall be
entitled to payment from the Defaulting Owner for all costs and expenses (including reasonable
attorneys’ fees, including appeals from judgments or orders) paid or incurred by the Owner in
performing such obligation which the Defaulting Owner has failed to perform. Where a specific
self-help right is granted elsewhere under this Declaration for non-performance of an obligation,
such provision shall control the provisions of this Section 10.9.

ARTICLE 11
ARBITRATION

11.1 Dispuies- Subject to Arbitration: Arbitration Procedure. All questions,
differences, disputes, cl2ims or controversies arising among or between Owners under this
Declaration:

(A)  constituting a inonetary claim involving an amount as to any one claim not
exceeding $250,000 (in 2075 Eruivalent Dollars); or

(B)  expressly made ar ‘abitrable Dispute or subject to arbitration under this
ARTICLE 11 by the terms of this Declaration; or

(C)  involving any of the follovsiug matters:

(1)  selection of an insurance cmpany or apportionment of insurance
premiums under Section 8.1 and Section 3.% liereof;

(2)  appointment of a contractor or teptiactors pursuant to Section 9.4
or Section 13.4 hereof;

(3)  replacement of the Architect pursuant to Seciion 18.1 hereof;

(4)  other failure to agree on a matter described in Sectiun 11.2, Section
16.1, Section 18.1 or Section 18.4 which this Declaration expressly requires the
Owners to jointly decide or agree upon;

(5)  disputes arising generally under ARTICLE 5, ARTICLE 8 (other
than Section 8.1), ARTICLE 9 or ARTICLE 13; or

(6)  matters otherwise not constituting Arbitrable Disputes but which
are incidental to and not easily divisible from an Arbitrable Dispute being
submitted to Arbitration,

which (with respect to any of such matters) shail not be resolved within sixty (60) days after it
shall arise (or such other shorter or longer time period expressly provided herein), shall be
submitted for arbitration to one (1) arbitrator at the Chicago, Illinois office of the American
Arbitration Association in accordance with its then existing Commercial Arbitration Rules for
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expedited arbitration. Each Owner who is a party to the arbitration shall cause the arbitrator to
be selected within thirty (30) days, and proceedings shall commence within thirty (30) days after
selection of the arbitrator, notwithstanding that a longer period may be allowed under the
Commercial Arbitration Rules. In the case of disputes under clauses (CX(1), (2) or (3) above, or
where the subject for arbitration is otherwise the joint selection or appointment of an individual,
company or other entity to perform professional or other services, the decision of the arbitrator
shall be limited to the individuals, companies and other entities proposed by the Owners in their
attempt to agree or from those included in an approved list submitted by the Owners. In the case
of any othés matter which the parties fail to agree upon which this Declaration expressly requires
the Owners t jointly decide or agree upon, the decision of the arbitrator shall be limited to the
terms (or a compromise of such terms) or within the scope of the terms proposed by each of the
Owners in the aeotiations of the issue and the provisions of this Declaration, if any, which
require the arbitra‘or to make a particular finding. Any award issued by the arbitrator shall take
into account and be <onsistent with any standards, terms or conditions contained in this
Declaration expressly-gsverning the subject of the dispute, except in those instances where the
arbitrator is required to sc¢lest.an individual, company or entity from those selected by the
Owners and none meets suck standards, terms or conditions. Such arbitration may be initiated
by any Owner. The Owner init:ating arbitration shall notify the Mortgagees of the filing of a
claim and demand in arbitration witair. five (5) days thereafier. Owners may not seek injunctive
relief in the arbitration. The fees and'ccsts of such arbitration (filing fees, arbitrators’ fees and
expenses, court reporter’s fees and transc ipt faes, but exclusive of witness fees and attorneys’
fees) shall be borne equally by the Owners; {rovided that the arbitrator may include in its award
any of the fees and costs of arbitration. Any awa:d of the arbitrator shall be final and binding
upon the Owners and judgment thereon shall be eiteced by any court of competent jurisdiction.
Any award including payment of delinquent amounss ob=ll include interest on such delinquent
amounts at the rate set forth in Section 10.4. Where a dispute involves both matters which are
Arbitrable Disputes and matters which are not Arbitrable Dispates which are not incidental to the

»

Arbitrable Dispute and not easily divisible from it, the dispute shali be submitted to arbitration.

112 Monetary Adjustment (Equivalent Dollars). For purooses of this Declaration,
“3015 Equivalent Dollars” means the equivalent purchasing power at ary time of the value of
the same number of U.S. Dollars in calendar year 2015. The 2015 Equivalent Dollars of any
amount shall be determined on January 1 of the fifth (5“’) full calendar yerr following the
Effective Date, and, thereafter, at five (5)-year intervals, by multiplying said ariouat by one (1)
plus a fraction (expressed as a percentage) (but not less than zero), the numerator of which is the
difference obtained by subtracting (x) the Consumer Price Index for January, 2015 moim (y), the
monthly Consumer Price Index (as hereinafter defined) last published prior to the date of such
determination, and the denominator of which is the Consumer Price Index for January, 2015. As
used herein, the term “Consumer Price Index” shall mean the Consumer Price Index for Urban
Wage Earners and Clerical Workers, Chicago, Gary, Lake County, IL-IN-WI All Items (Base
Year 1982-4 = 100) for the applicable month published by the Bureau of Labor Statistics of the
United States Department of Labor or similar index agreed to by the Owners if such index is no
longer available.

SMRH:201117908.12 -48-



1515304057 Page: 55 of 143

UNOFFICIAL COPY

ARTICLE 12
UNAVOIDABLE DELAYS

No Owner shall be deemed to be in default in the performance of any obligation created
under or pursuant to this Declaration, other than an obligation requiring the payment of a sum of
money, if and as long as non-performance of such obligation shall be directly caused by fire or
other casualty, national emergency, governmental or municipal laws or restrictions, enemy
action, flood, civil commotion, strikes, lockouts, unavailability of labor or materials to projects
generally i downtown Chicago, war or national defense preemptions, acts of God, energy or
other Uullity fincluding, without limitation, chilled water) shortages or similar causes beyond the
reasonable coirol of such Owner applicable to projects generally in downtown Chicago (or
under any contait for chilled water or other utilities between any Owner and any Utility
provider) (other than inability to make payment of money) (“Unavoidable Delay”) and the time
limit for such performance shall be extended for a period equal to the period of any such
Unavoidable Delay. Thz-Owner unable to perform (hereinafier in this ARTICLE 12, the “Non-
Performing Owner”) shal! notify the other Owner in writing of the existence and nature of any
Unavoidable Delay within a rcasonable time after the onset of any such Unavoidable Delay. The
Non-Performing Owner shall, from time to time upon written request of the other Owner, keep
such other Owner fully informed, ia yvriting, of all further developments concerning any such
Unavoidable Delay. If non-performanc: is due to an Unavoidable Delay affecting the Non-
Performing Owner which does not affect the other Owner’s self-help remedy provided for
elsewhere in this Declaration and which is othervrise exercisable for such non-performance, then
notwithstanding such Unavoidable Delay, the vfuer Owner shall still be entitled to the self-help
remedy exercisable only under reasonable circumistznces with respect to those obligations to
have been performed by the Non-Performing Owrer which are the subject of Unavoidable
Delay.

ARTICLE 13
CONDEMNATION

13.1 In General, In the event of a taking by the exercise of'the power of eminent
domain or deed in licu of condemnation of all or any part of the Retail Froperty or the Hotel
Property by any competent authority for any public or quasi-public use, the award, damages or
just compensation (hereinafter in this ARTICLE 13, the “Award”) resultiag irom any such
taking shall be allocated and disbursed, and any repair and restoration of the Reiali Property or
the Hotel Property, as applicable, shall be performed, in accordance with the requirements of this
ARTICLE 13. The Owners shall cooperate with one another to maximize the amount of the
Award.

13.2 Payment of Award to Depositary; Temporary Taking Awards. All Awards
resulting from the taking of all or any part of the Retail Property or the Hotel Property, other than
damages resulting from a taking for the temporary use of space as hereinafter described, shall be
paid to the Depositary by the Owners, regardless of the Owner who received the Award, except
as otherwise provided in Section 13.3, and the Depositary shall disburse the Award as hereinafter
provided. In the event of a taking of temporary use of any space not including Retail Easement
Facilities or Hotel Easement Facilities or affecting services described in Section 5.1 or Section
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5.2 hereof, each Owner shall be entitled to receive directly from the taking authority any Award
resulting from such temporary taking within its respective portion of the Property.

133 Taking of Only One Parcel. Inthe event of (A)a taking (other than a temporary
taking) of a part of the Retail Property or Retail Owned Facilities only (not including any Hotel
Easement Facilities or Hotel Owned Facilities) or (B) a taking (other than a temporary taking) of
a part of the Hotel Property or Hotel Owned Facilities only (not including any Retail Easement
Facilities or Retail Owned Facilities), then, subject to the provisions of Section 13.6 hereof, the
Owner of *he portion of the Retail Property or Hotel Property, as applicable, or Owned Facilities
in whicli i taking occurred shall repair and restore the remainder of its portion of the Retail
Property oi Hotel Property, as applicable, or the Owned Facilities to form an architectural and
functional who's, if the failure to do so would adversely and materially affect an Easement in
favor of the other Cwner essential to the other Owner’s operations or the services to be furnished
the other Owner unde:” ARTICLE 5. Such repair and restoration shall be commenced and
pursued to completion it-as timely a manner as practicable under the circumstances and shall be
at the sole cost and expense of the Owner of the portion of the Retail Property or Hotel Property,
as applicable, or Owned Faciliaes in which the taking occurred. Such Owner shall be entitled to
withdraw any Award paid to the Depositary by reason of such taking for application to the cost
of said repair and restoration in accordance with the provisions of ARTICLE 17 hereof and to
retain any excess not required for such revair and restoration; provided, however, that the right of
any particular Owner to receive a portior (1 such excess, if any, shall be subject to the provisions
of Section 20.11 and to Mortgages encumber’ng tuch Property. If the cost of repair or restoration
is estimated to be less than $250,000 (in 2015 Fqvivalent Dollars), then the Award need not be
paid to the Depositary. If at any time any Owner £5 obligated to repair and restore such damage
shall not proceed diligently with any repair or restoraiion which adversely and materially affects
an Easement essential to the other Owner’s operations 1r¢ fivor of the other Owner or the services
to be furnished the other Owner under ARTICLE 5 hercof, thez: (i) a Creditor Owner may give
written notice to the Defaulting Owner specifying the respect or respects in which such repair or
restoration is not proceeding diligently and, if, upon expiration of thirty (30) days after the
receipt of such notice, any such work of repair or restoration is stiil not proceeding diligently,
then a Creditor Owner may perform such repair and restoration and may take all appropriate
steps to carry out the same; or (ii) in an Emergency Situation (other than ‘a1 Emergency Situation
involving solely an economic loss) a Creditor Owner may immediately perforn such repair or
restoration and may take all appropriate steps to carry out the same. The Credio» Qwner in so
performing such repair and restoration shall, in accordance with ARTICLE 17 hereof; be entitled
to withdraw any Award and any other monies held by the Depositary as a result vf a1y such
taking, for application to the cost and expense of any such repair or restoration and shall also be
entitled to reimbursement upon demand from Defaulting Owner for all costs and expenses
incurred by Creditor Owner in excess of the Award and other monies. Repair and restoration
under this Section 13.3 constitute Alterations, except that the Owner performing repair and
restoration shall not be required to obtain the other Owner’s consent if it would not otherwise be
required under ARTICLE 14.

13.4 Repair and Restoration by All Owners. In the event of a taking other than (A)
a temporary taking described in Section 13.2 hereof, (B) a taking described in Section 13.3
hereof, or (C) a taking of all or substantially all of the Building, or all of the Parcels, then,
subject to the provisions of Section 13.6 hereof, the Owners shall cooperate to repair and restore
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the remainder of the Building in accordance with plans and specifications (hereinafter described)
approved by the Owners. Such repair and restoration shall be commenced and pursued to
completion in as timely a manner as practicable under the circumstances and shall be performed
on behalf of the Owners by a contractor or contractors jointly selected by the Owners. In the
event the Owners fail to agree upon the selection of a contractor or contractors, the Owners shall
request the advice of the Architect. If after receiving the Architect’s advice, the Owners cannot
agree on a contractor or contractors, then the selection of a contractor or contractors shall
constitute an Arbitrable Dispute. If such repair and restoration is to be performed solely in the
Retail Porion, then the approval of Hotel Owner shall not be required with respect to the plans
and specitications therefor which do not constitute Alterations requiring consent of the other
Owner under ARTICLE 14, nor shall the consent of Hotel Owner be required with respect to the
selection of a caniractor. In such event, however, Retail Owner shall consult with Hotel Owner
regarding those nistiers. If such repair and restoration is to be performed solely in the Hotel
Portion, then, the approval of Retail Owner shall not be required with respect to plans and
specifications therefor vhich do not constitute Alterations requiring consent of the other Owner
under ARTICLE 14, nor sheil the consent of Retail Owner be required with respect to the
selection of a contractor. In sdch event, however, Hotel Owner shall consult with Retail Owner
regarding those matters. The pans and specifications for such repair and restoration shall be
prepared by the Architect, unleis ‘the Owners shall otherwise agree. Such plans and
specifications shall provide for repair ¢n< réstoration of the remainder of the Building to form an
architectural and functional whole, with such changes in the Building as shall be required by
reason of such taking. If, as a result of sich taking, any Easement or covenant under this
Declaration is extinguished or materially impaises, then changes shall be made to provide for
Easements and for furnishing of services comparable; to the extent commercially practicable, to
Easements created under ARTICLE 2 and ARTICLE 3 a=reof and for the furnishing of services
under ARTICLE 5 hereof. The Architect will furnish 1o zach of the Owners (but only if and to
the extent such Owner’s approval is required) a set ot such-pians and specifications for their
approval. Unless the Owners otherwise agree, the contractor ar contractors shall work under the
supervision of the Architect, and the Architect is hereby authorizec and directed to instruct the
Depositary, from time to time, but only with the prior approval of the Cwner or Owners in whose
portion of the Parcel such repair and restoration is being perforined;, as such repair and
restoration proceeds, to disburse, in accordance with ARTICLE 17 hereof, anv. Award paid to the
Depositary for application to the cost and expense of such repair and restoration.

13.5 Excess Award. The Award for any taking described in Section 13.4 shall first be
used to pay for the repair and restoration (including any demolition, repair or restor2i:0n under
Section 13.6 hereof). Any excess of the Award over the cost of repair and restoration shall then
be allocated to an Owner in the same ratio that the apportionment of the Award to such Owner
(including other parties with an interest in such Owner’s portion of the Property) bears to the
apportionment of the Award to the other Owner or Owners (as the case may be) (including
parties with an interest in the other Owner or Owners’ portion of the Property); provided,
however, that the right of an Owner to receive its share of any such excess shall be subject to the
provisions of Section 20.11, If there is no apportionment in any judicial or administrative
proceeding, the Owner shall petition for such apportionment, if possible. Otherwise, the Owner
shall negotiate with one another in good faith to arrive at an allocation to each of such excess
based upon the same general criteria that would have been used in such proceedings to apportion
the Award. A failure to reach agreement shall constitute an Arbitrable Dispute.
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13.6 Demolition. If, as a result of a taking (other than a temporary taking or a taking
described in Section 13.7 hereof), any of the Owners reasonably determines that its portion of the
Building can no longer be repaired or restored or operated on an economically feasible basis,
then such Owner shall notify the other Owner of its determination within sixty (60) days after
such taking and shall not be obligated to repair or restore its portion of the Building as may be
required by Section 13.3 and Section 13.4 hereof. However, such Owner not repairing or
restoring shall demolish, repair or restore its portion of the Building to the extent, if any, as may
be necessary, to provide essential services set forth in this Declaration, Easements essential to the
operations-of the other Owner or structural support for the other portion of the Building. Such
demolition;; repair or restoration shall be deemed to be a repair or restoration to which the
provisions of Section 13.4 hereof are applicable.

13.7 Aifscntion of Award. In the event of a taking of all or substantially all of the
Retail Property or thé Fotel Property, the Award for such taking shall be allocated to the Owners
in accordance with the zpportionment made in any final judicial or administrative proceedings in
connection with the taking and paid to the Owners, subject to the rights of their respective
Mortgagees (if any), in accordance with said apportionment; provided, however, that the right of
an Owner to receive its share of any award and payment shall be subject to the provisions of
Section 20.11.

#RTICLE 14
ALTY.RATIONS

14.1 Permitted Alterations.

(A)  An Owner (hercinafter in this AR7TICLE 14, “Altering Owner”) may, at
any time, at such Altering Owner’s sole cost and <zpense, make additions, improvements
or alterations (hereinafter in this ARTICLE 14, “Alteraticns”) to the part of the Building
within such Altering Owner’s portion of the Property, pravided that such Alterations
comply with (i) all of the provisions of this ARTICLE i4 -and (i) the terms and
conditions of any Mortgage encumbering Altering Owier’s respective Parcel.
Alterations shall also include relocation of Facilities, which shallibz permitted, subject to
compliance with the conditions set forth in this ARTICLE 14. Replacemsnt of Facilities
may be made by an Altering Owner without consent of the other Owxzcr, subject to the
provisions of Section 5.9. The provisions of this ARTICLE 14 governing Adterations do
not negate or diminish other provisions of this Declaration having to do with =dditions,
improvements or alterations expressly required or permitted in ARTICLE 4, ARTICLE 5,
ARTICLE 6, ARTICLE 9 and ARTICLE 13 hereof, which are governed by such
provisions only and not this ARTICLE 14 unless also designated in such Articles as
“Alterations” to be governed by this ARTICLE 14.

(B)  Alterations shall not be made without the prior written consent of the other
Owner unless otherwise expressly permitted by this Declaration if such Alterations will:

(1)  during their performance or upon their completion, unreasonably

diminish the benefits afforded to such other Owner by an Easement or
unreasonably interrupt such other Owner’s use or enjoyment of any Easement,
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(2)  during their performance or upon their completion, unreasonably
degrade or diminish services to the other Owner under ARTICLE 5;

(3)  materially increase the costs or expenses for which such other
Owner is or would be responsible pursuant to ARTICLE 5 hereof;

(4)  consist of drilling, coring, chopping, cutting or otherwise making
any opening or hole into any Structural Supports in violation of ARTICLE 4;

(5) conmsist of or result in discharge, release, emission, deposit,
treatment, transport, production, incorporation, disposal, leakage, transfer or
¢scape of Hazardous Material, in a manner which fails to comply with any
applicable Law if the other Owner could be adversely affected by such
Alteirions;

(6) _~result in a material change in appearance to the Facade; provided
that the apprevai of the Retail Owner shall not be required in connection with the
remodeling or renovation of the Tower Addition;

(7)  deny oi-materially impede access to the Hotel Property or
otherwise materially disiuz¢ the occupancy and business conducted therein;

(8)  materially hinder or materially interfere with any Owner’s
maintenance obligations and righ's prrsuant to ARTICLE 5 hereof; or

(9)  materially and adversely sffect any common areas within the
Building or the Property or any Shared Sys:ezms.

(C)  Ifat any time the Altering Owner propocss (o make any Alterations which
require or could possibly require (in the Altering Owncr’s reasonable opinion or the
reasonable opinion of any other Owner) the consent of the <ther Owner, then, before
commencing or proceeding with such Alterations, the Altering Cwner, at its own cost,
shall deliver to the other Owner a copy of the plans and specifications (and, if any
Structural Supports will be affected, an engineering report describing the offect on such
Structural Supports) showing the proposed Alterations and a reference $0 this Section
14.1. An Altering Owner may also at any time request confirmation fr¢m'the other
Owner that its consent is not required with respect to proposed Alteratiors. if such
Alterations do not require its consent, and such confirmation shall be given within thirty
(30) days after the request is made. Failure to respond during such thirty (30)-day period
shall be deemed confirmation that no consent is required. If such other Owner consents
to such Alterations or, in any case where consent is required, does not respond (with
approval, disapproval, request for additional information or time or statement of
conditions for approval or disapproval) within thirty (30) days (as hereinafter extended)
after receipt of plans and specifications, the Altering Owner may proceed to make its
Alterations substantially in accordance with said plans and specifications. Within the
thirty (30)-day response period, the other Owner may request (i) additional information
with respect to the proposed Alterations, in which case the other Owner will be granted
an additional fourteen (14) days to respond from the date the other Owner receives such
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additional information or (ii) an extension of the time to respond, which extension of time
shall not exceed fourteen (14) days from such thirty (30)-day response period. The Owner
whose consent is requested will not unreasonably delay its response, having in mind the
scope and complexity of the proposed Alterations. If, in the good faith opinion of the
other Owner, the Altering Owner has violated or will violate the provisions of
Section 14.1(A) or Section 14.1(B), then such Owner (the “Objecting Party”) believing
a violation exists shail notify the Altering Owner of its opinion that the Alterations or
proposed Alterations violate or will violate the provisions of Section 14.1(A) or Section
14:1{B) hereof, and shall specify the respect or respects in which its provisions are or will
be vinlated. If an Objecting Party in good faith asserts a violation of Section 14.1(A) or
Secticn 14.1(B), then, the Altering Owner shall not commence with the Alterations or
proceed wi.h the Alterations, if already commenced, until the maiter has been resolved
(except in an Emergency Situation). In addition to the rights or remedies to which the
Objecting Party may be entitled by reason of an Altering Owner’s violation or likely
violation of the provisions of this Section 14.1, the Objecting Party shall be entitled to
seek and obtain injuactivs relief to enjoin any such violation.

(D)  In making Altcrations, Retail Owner and Hotel Owner shall: (i) perform
all work in a good and workmanlike manner and in accordance with good construction
practices, (i) comply with all Laws, including, without limitation, the City of Chicago
Building Code and the City of Cicago Landmarks Preservation Ordinance, (iii) comply
with all of the applicable provisions of ‘his Declaration, (iv) procure and maintain all
necessary permits, licenses, approvals and authorizations from all applicable
governmental authorities, (V) comply witls 21l other recorded restrictions, covenants,
conditions, and other encumbrances affecting {ne Property, and (vi) perform such work in
a manner to keep labor harmony and prevent axy work stoppages, strikes, picketing or
other labor unrest or protest. Each Owner shail, to the extent reasonably practicable,
make Alterations within its portion of the Building in cuch 4 manner and at times so as to
minimize any noise, vibrations, particulates and dust il ration or other disturbance
which would disturb an Occupant or Occupants of the other'peition of the Building, but
such Owner shall not be liable in any event for damages ‘as a result of any such
disturbance (as opposed to physical damage to property) surmally incidental to
construction. The foregoing restriction on damages shall not restrict an O)wner’s right to
seek and obtain injunctive relief from unreasonable disturbances. An-Abering Owner
may perform work during any hours permitted by applicable Law.

14.2 Building Permits. Applications for building permits to make Alterations shall be
filed and processed by the Altering Owner without the joinder of any other Owner in such
application, unless the City of Chicago or other government agency having jurisdiction thereof
requires joinder of the other Owner. An Altering Owner shall send copies of any building
permits to the other Owner at such other Owner’s written request. If joinder by such other Owner
not making Alterations is so required, said Owner shall cooperate in executing such application
or other instruments as may be necessary to obtain the building permit; provided, however, the
Altering Owner shall indemnify, and hold harmless such other Owner from and against any and
all loss, liability, claims, judgments, costs and expenses (including reasonable attorney’s fees,
including appeals of any judgment or order) arising out of such other Owner’s execution of the
application, permit or other instrument. If an Owner fails to execute said application or

SMRH:201117909.12 -34-



1515304057 Page: 61 of 143

UNOFFICIAL COPY

instruments when required hereunder to do so, and there is no dispute between the Owners
concerning the affected Alterations, the Altering Owner is hereby imevocably appointed
attorney-in—fact of the other Owner (such power of attorney being coupled with an interest and
hence, itrevocable) to execute said application or instruments on behalf of such other Owner.

143 No Liens. An Owner performing any work required or provided for under this
Declaration shall use reasonable efforts to include in any construction contract a provision
pursuant to which the contractor (i) recognizes the separate ownership of the Retail Property and
the Hotel Property and agrees that any lien rights which the contractor or subcontractors have
under tie Mechanics’ Lien Act set forth in 770 ILCS 60/0.01 et seq. (said Act and any
successors thzrato, the “Mechanics’ Lien Act”) shall only be enforceable against the portion of
the Property uwiicd by the Altering Owner, or (ii) agrees that, to the extent permitted by Law, no
lien or claim may o¢ filed or maintained by such contractor or any subcontractors and agrees to
comply with the previsions of Section 21 of the Mechanics’ Lien Act in connection with giving
notice of such “no lien” provision.

144 Tower Addiiiza, Hotel Improvements and Retail Improvements. The Hotel
Owner may construct the Hotel improvements and Tower Addition in accordance with its plans
and the Retail Owner may construct th> Retail Improvements, without the consent or approval of
any other Owner in compliance with the T>)lowing terms and provisions:

(A)  Any work performed by Hotel Owner or Retail Owner’s contractors shall
be done in a good and workmanlike 12arsar and shall comply with all applicable Laws,
and all industry codes and standards.

(B)  The Hotel Owner or Retail Owner, 2s applicable, shall obtain and provide
evidence that the insurance required by this Dcclaration has been obtained, before
commencing any work.

(C)  All necessary building permits for the work“ip question (including, if
required, approvals from the Commission on Chicago La:wimarks) shall have been
obtained by the Hotel Owner or Retail Owner, as applicable.

(D)  The Hotel Owner or Retail Owner, as applicable, shali be »csponsible for
all costs and expenses attributable to their work and shall promptly disckarge any liens
filed, if any against any other portion of the Property.

(E)  The Hotel Owner or Retail Owner, as the case may be, and their respective
contractors shall make all efforts and take all steps appropriate to construction activities
undertaken in any comparable building, as the case may be, so as not to unreasonably
interfere with the operation of the other Property. Hotel Owner or Retail Owner, as the
case may be, and their contractors shall take reasonable precautionary steps to minimize
dust, noise, disruption of services and construction traffic and to protect their facilities
and the facilities of others affected by the work and to properly police same.

(F)  The Hotel Owner or Retail Owner, as the case may be, and their respective
contractors and subcontractors shall comply with all applicable provisions of this
Declaration.
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(G) Notice of such work shall be provided to the Hotel Owner or Retail
Owner, as the case may be, prior to the commencement of such work, which notice shall
contain the anticipated commencement and completion date of such work, the hours
during which such work will be performed, and the location and general scope of the
work to be performed.

(H) No work shall adversely impact the structural safety or integrity of the
Building or the other Owner’s portion of the Building.

(I)  The Hotel Owner shall construct the Hotel Improvements and Tower
Aditian in accordance with the requirements of any Mortgage on the Hotel Parcel and
related ‘1uan documents, and Retail Owner shall construct the Retail Improvements in
accordarice ‘with the requirements of any Mortgage on the Retail Parcel and related loan
documents.

Notwithstanding anvthing to the contrary contained in this Declaration, Hotel Owner and
Retail Owner acknowledge-a:d agree that the construction of the Hotel Improvements, the
Tower Addition and the Retail I;aprovements may have a material impact on certain provisions
of this Declaration, including witiout limitation, the Easement Exhibits, the Applicable
Percentage and various Building sysieiny and Building operations. Accordingly, in connection
with the construction of the Hotel Yiiprovements, the Tower Addition and the Retail
Improvements, Hotel Owner and Retail Ow;ier shall amend this Declaration at all appropriate
times to incorporate the terms and conditions rs2sonably agreed to by the Owners regarding the
changes required hereto in connection with such construction.

ARTICLE 15
ESTOPPEL CERTIFICA[ES

15.1 [Estoppel Certificates. Each Owner shall, from tims to time, within fifteen (15)
days after written request from any other Owner, any prospective ransferee of such Owner or
any Mortgagee or prospective Mortgagee which has complied witli the notice provisions of
Section 20.11(B) hereof, execute, acknowledge and deliver to the requesiing party, a certificate
(“Estoppel Certificate”) stating:

(A)  That the terms and provisions of this Declaration are unmzdified and are
in full force and effect or, if modified, identifying such modifications;

(B)  Whether, to the knowledge of the Owner executing the Estoppel
Certificate, there is any existing default under this Declaration (or grounds therefor after
giving the requisite notice hereunder) by the requesting Owner and, if so, specifying the
pature and extent thereof,

(C)  Whether there are any sums (other than payments for Operating Expenses
owed under Exhibit 5.5 which in the aggregate are less than $50,000 and are not overdue)
which the Owner executing such Estoppel Certificate is entitled to receive or demand
from the requesting Owner, and if there is any such sum, specifying the nature and
amounts thereof,
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(D)  Whether the Owner executing the Estoppel Certificate has performed or is
performing work other than services pursuant to ARTICLE 5 hereof the cost of which
such Owner is or will be entitled to charge in whole or in part to the requesting Owner
under the provisions hereof but has not yet charged to such requesting Owner, and if
there is any such work, specifying the nature and extent thereof and the projected amount
to be paid by the requesting Owner;

(E)  The nature and extent of any setoffs, claims, counterclaims or defenses
then being asserted or capable of being asserted (after giving the requisite notice, if any,
fequrred hereunder), or otherwise known by the Owner, against the enforcement of the
requesiing Owner’s rights hereunder;

(F)) The total amount of all liens being asserted or capable of being asserted
(after giving he requisite notice, if any, required hereunder) by the Owner executing the
Estoppel Certificate under the provisions of this Declaration describing the applicable
provision or provisiuns and the details of any such lien claim;

(G)  Whether tlie Uwner executing the Estoppel Certificate has requested that a
matter be submitted to arbiiration, which matter has not been discharged, released or
otherwise resolved, and if 5o, 2 copy of any such notice or notices shall be delivered with
the Estoppel Certificate;

(H)  The nature of any arbiraticn proceeding or finding under ARTICLE 11
made within the ninety (90) days preceding *ie date of such Estoppel Certificate;

()" The current address or address¢e’to which notices given to the Owner
executing such Estoppel Certificate are required +< be mailed under ARTICLE 19 hereof;
and

(1)  Such other facts or conclusions as may be reasorably requested.

ARTICLE 16
DEPOSITARY

16.1 Appointment of Depositary. A depositary (the “Deposicazy”) shall be
appointed, at or before such time as the duties of Depositary are to be performed, it the manner
hereinafter provided to receive insurance proceeds and condemnation Awards, to disbusse such
monies and to act otherwise in accordance with the terms and provisions of this Declaration. The
Depositary shall be appointed by the Owners jointly. Any Depositary selected by the Owners
shall be one of the then five (5) largest banks or trust companies (measured in terms of capital
funds) with offices in Chicago, Illinois or other bank or trust company agreed to by the Owners
in writing. Either Owner may at any time propose a Depositary, and if the Owners fail to agree
on a Depositary within ten (10) business days after receipt of the proposal by such Owner, the
disagreement shall become an Arbitrable Dispute. The Depositary shall be entitled to receive
from each of the Owners said Owner’s equitable share of the Depositary’s reasonable fees and
expenses for acting as Depositary, as such share is agreed to by the Owners, and may retain said
fees and expenses, free of trust, from monies held by it. Any Owner may propose to the other
Owner how such fee shall be shared, and if the Owners fail to agree on a cost sharing
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arrangement within thirty (30) days after receipt of an Owner’s proposal, such disagreement shall
become an Arbitrable Dispute. Any Depositary appointed to act hereunder shall execute an
agreement with the Owners accepting said appointment in substantially the form attached hereto
as Exhibit 16.1 and made part hereof.

16.2 Liability of Depesitary. The Depositary shall not be liable or accountable for
any action taken or disbursement made in good faith by the Depositary, except that arising from
its own negligence. The Depositary’s reliance upon advice of independent competent counsel
shall be conclusive evidence of good faith, but shall not be the only manner in which good faith
may besiown, The Depositary shall have no affirmative obligation to prosecute a determination
of the amecurt-of, or to effect the collection of, any insurance proceeds or condemnation Award
or Awards uxiess the Depositary shall have been given an express written authorization from the
Owners; provided that if only one Owner is entitled to said insurance proceeds or condemnation
Award or Awards, ther said Owner may authorize the Depositary to so proceed. In addition, the
Depositary may rely conclusively on any certificate furnished by the Architect to the Depositary
in accordance with the provisions of Section 17.1 hereof and shall not be liable or accountable
for any disbursement of funas‘made by it in reliance upon such certificate or authorization.

16.3 Interest on Depositza Funds. The Depositary shall have no obligation to pay
interest on any monies held by it, unless the Depositary shall have given an express written
undertaking to do so, or unless the Owneix hiave requested, in connection with a specified deposit
of funds with the Depositary, that the Deposiiary undertake to do so. However, if the monies on
deposit are not held in an interest-bearing-2<count pursuant to an agreement among the
Depositary and said Owners, then the Depositary, ‘within thirty (30) days after request from an
Owner given to the Depositary and to the other Owrer. shall purchase with such monies, to the
extent feasible, negotiable United States Government sccurities payable to bearer and maturing
within ninety (90) days from the date of purchase therevi, except insofar as it would, in the good
faith judgment of the Depositary, be impracticable to invest in such securities by reason of any
disbursement of such monies which the Depositary expects to ‘make shortly thereafter, and the
Depositary shall hold such securities in trust in accordance with the terms and provisions of this
Declaration. Any interest paid or received by the Depositary on mcnies. or securities held in
trust, and any gain on the redemption or sale of any securities, shall be 2Jded to the monies or
securities so held in trust by the Depositary. Unless the Depositary shall have urdertaken to pay
interest thereon, monies received by the Depositary pursuant to any of the provisions of this
Declaration shall not be mingled with the Depositary’s own funds and shall b dxld by the
Depositary in trust for the uses and purposes herein provided.

16.4 Indemnification of Depositary. In consideration of the services rendered by
Depositary, the Owners jointly and severally hereby agree to indemnify and hold harmless the
Depositary from any and all damage, liability or expense of any kind whatsoever (including, but
not limited to, reasonable attorneys’ fees and expenses) incurred in the course of Depositary’s
duties hereunder or in the defense of any claim or claims made against Depositary by reason of
its appointment hereunder, except where due to the negligence of the Depositary or actions not
taken in good faith by the Depositary. Where the Depositary is only disbursing funds for one
Owner, and the other Owner is not involved in the deposit or overseeing of disbursement of
funds, such other Owner shall not be obligated to indemnify and hold harmless the Depositary in
connection with such duties of the Depositary.
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Resignation of Depositary. The Depositary may resign by serving not less than

thirty (30) days’ prior written notice on all of the Owners and Mortgagees. Within fourteen (14)
days after receipt of such notice, the Owners jointly shall, in the manner set forth in Section 16.1,
appoint a substitute who qualifies under Section 16.1 hereof (if there are duties to be performed
at such time by a Depositary or funds are held by the resigning Depositary), and the Depositary
shall prepare a final accounting of all funds received, held and disbursed by it and shall transfer
all funds, together with copies of all records, held by it as Depositary, to such substitute, at which

time its duties

as Depositary shall cease. If the Owners shall fail to appoint a substitute within

said fourtsen (14) days, and there are funds held by the resigning Depositary, the Depositary may
deposit sucii funds with either a court of competent jurisdiction or with a bank or trust company
in Chicago, I!inois, which qualifies under Section 16.1 hereof.

17.1

ARTICLE 17
DISBURSEMENTS OF FUNDS BY DEPOSITARY

Disburseme:t Requests.

(A)  Each requést by the Architect acting pursuant to the provisions of this

Declaration for disbursemieni of insurance proceeds, any Award or other funds for
application to the cost of repair.. restoration or demolition (the “work™) shall be
accompanied by a certificate of the Architect or another Person having knowledge of the
facts reasonably acceptable to the Owaers, dated not more than ten (10) days prior to the
date of the request for any such disburssinent, stating the following in its professional
judgment based on periodic observations o1 ‘ne work:
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(1)  That the sum requested Las either (a) been or will be paid by or on
behalf of an Owner (in which event the ceiificate shall name such Owner) or by
or on behalf of more than one (1) Owner (i1 which event the certificate shall
specify the amount paid by each respective Qwaer), or (b) is justly due to
contractors, subcontractors, materialmen, enginees, architects or other persons
(whose names and addresses shail be stated) who kave rendered or furnished
services or materials for the work; such certificate chail also give a brief
description of such services and materials and the princiral subdivisions or
categories thereof the respective amounts so paid or due to eacirof ¢aid persons in
respect thercof and the amount of any retentions, and shall state the rincess of the
work up to the date of said certificate and any other information requirsd by the
Mechanics’ Lien Act and any title insurer affording coverage against n:echanics’
liens;

(2)  That the sum requested, plus all sums previously disbursed, less
retentions, does not exceed the cost of the work actually in place up to the date of
such certificate plus the cost of materials supplied and actually stored on site, or at
an off-site location if approved by the applicable Owner and its Mortgagees;

(3)  That no part of the cost of the services and materials described in
the certificate has been the basis of the withdrawal of any funds pursuant to any
previous request or is the basis of any other pending request for funds; and
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(4)  Other information which may from time to time be required by the
Mortgagees which is customarily required by Mortgagees of comparable mixed
use buildings, or as may be agreed to by the Owners.

(B) Upon:
(1)  compliance with the provisions of Section 17.1(A), and

(2)  receipt of contractors’ and subcontractors’ sworn statements
required under the Mechanics’ Lien Act accompanied by partial or final waivers
of lien, as appropriate, and any other information required by the title insurer
affording coverage against mechanics’ liens from the persons named in the sworn
staizment, and

(3) _  approval by the title insurer and the Owners of the lien waivers and
other documentation, and the willingness of such title insurer to issue an
endorsemen:-{szisfactory to the Owners and any applicable Mortgagee) insuring
over possible meclignics’ lien claims relating to work in place and the continued
priority of the liens ix favor of the Owners and any applicable Mortgagees, the
Depositary shall, out ¢i'éie monies so held by the Depositary, pay or cause to be
paid to the Owners, contractors, subcontractors, materialmen, engineers,
architects and other persons n-inied in the Architect’s certificate and contractors’
and subcontractors’ sworn statements the respective amounts stated in said
certificate and statements due therz, ~Notwithstanding the foregoing, any Owner,
Mortgagee, or the Depositary may resoice that disbursements be made through the
customary form of construction escrow-hr: in use in Chicago, Illinois, with such
changes as may be required to conform tciie requirements or provisions of this
Declaration. The Depositary may rely conciusively, with respect to the
information contained therein, on any certificate furizished by the Architect to the
Depositary in accordance with the provisions of this ¥Cction 17.1 and shall not be
liable or accountable for any disbursement of funds niide by it in reliance upon
such certificate or authorization.

17.2 No Lien or Consent by Contractor. No contractor, subcontrasioy, materialman,
engineer, architect or any other person whatsoever, other than the Owners and the Mortgagees,
shall have any interest in or right to or lien upon any funds held by the Depositary. The Owners
may jointly at any time provide in writing for a different disposition of funds than tha provided
for in this Declaration, without the necessity of obtaining the consent of any contractor,
subcontractor, materialman, engineer, architect or any other person whatsoever. If at any time the
Owners shall jointly instruct the Depositary in writing with regard to the disbursement of any
funds held by the Depositary, then the Depositary shall disburse such finds in accordance with
said instructions, and the Depositary shall have no liability to anyone by reason of having so
disbursed said funds in accordance with said instructions.

SMRH:201117909.12 -60-




1515304057 Page: 67 of 143

UNOFFICIAL COPY

ARTICLE 18
ARCHITECT

18.1 Appointment of Architect. When and if required by the provisions of this
Declaration, the Owners, upon the prior written consent of the Mortgagees (which consent shall
not be unreasonably withheld, conditioned or delayed), shall jointly appoint a firm consisting of
both architects and engineers (or a firm of architects and a firm of engineers agreeing to act
jointly hereunder) experienced in the design and operation of structures similar to the Building to
serve under and pursuant to the terms and provisions of this Declaration (the “Architect”). The
Architect spall, upon its appointment, execute an agreement with the Owners in the form
required by ihe Owners, which agreement shall also incorporate those services necessary to
implement the provisions of this Declaration and shall provide that the Owners may cause the
then serving Arcliizct to be replaced without cause upon thirty (30) days’ prior written notice.
The Owners jointly mzy replace the Architect for any reason. If the Owners do not jointly desire
to replace the Architect, ihen the Owner desiring replacement of the Architect shall serve notice
upon the other Owner reques:ing the removal of the then-serving Architect, which notice shall
set forth with specificity the respect or respects in which such Architect shall have failed to
perform fairly, diligently or competently. If, in the opinion of the Owner receiving such notice,
the Owner desiring to replace the Arshitect is not entitled to require the appointment of a new
Architect pursuant to this Section 18.1; tlie Owner receiving such notice and objecting to the
appointment of a new Architect shall nctify the requesting Owner of its objection in writing
within thirty (30) days after receipt of such hotice from the requesting Owner. If, within thirty
(30) days after receipt by the Owner desiring (to replace the Architect of such objection, the
Owners do not resolve their differences, or if the Ovipars fail to agree on the replacement of the
Architect, then the dispute shall constitute an Arbitrabte Dispute. The Architect sought to be
replaced may give evidence or otherwise participate i -the arbitration proceeding, but said
proceeding shall not serve any purpose other than the purpos: of'determining whether an Owner
is entitled to have the Architect replaced. Any Architect acting hereunder shall have the right to
resign at any time upon not less than sixty (60) days’ prior written nutice to the Owners.

18.2 Notice of Submission of Dispute to Architect. In a1y instance when the
Architect serving pursuant to Section 18.1 hereof is authorized by this Declaration to advise the
Owners concerning any dispute or matter, an Owner may submit the same to the Architect. The
Owner submitting such dispute or matter shall simultancously give written notice of the
submission of such dispute or matter to the other Owner. The Architect shall, ¢xcept in an
Emergency Situation, afford each Owner, and any attorney or other representative des.grated by
such Owner an opportunity to furnish information or data or to present such party’s views. The
Architect shall not be liable for any advice given by it hereunder, or for any other action taken by
it hereunder, in good faith and in the absence of negligence. No advice given by the Architect
under this Declaration shall be binding on the Owners and an Owner may accept or reject such
advice.

18.3 Replacement of Architect. If any new Architect is appointed hereunder, and if
the Architect being replaced is then engaged in the resolution of any dispute or matter theretofore
submitted hereunder, or if the Architect being replaced is then engaged in the preparation of any
plans and specifications or in the supervision of any work required hereunder or pursuant hereto,
then, if the Owners so choose the Architect being replaced shall continue to act as Architect with
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respect, and only with respect, to such pending dispute or matter or the completion of such
preparation of plans and specifications or supervision of any such work.

18.4  Architect’s Fees. The Architect shall be paid a reasonable fee for any services
rendered hereunder and shall be reimbursed for reasonable and necessary expenses incurred in
connection therewith, and each Owner involved in the work shall pay its equitable share of such
fees, In this regard, in any instance when the Architect shall, in accordance with any of the
provisions of this Declaration, render services in connection with the preparation of plans and
specificatinns or the supervision of repair, restoration or demolition of the Building, or any part
thereof, (e fees and expenses of the Architect shall be considered as costs and expenses of such
repair, restorztion or demolition as the case may be, and shall be paid in the same manner as
other costs and cxpenses of repair, restoration and demolition under the provisions of this
Declaration purstani to which the Architect is performing such services. If not otherwise
provided in this Declarztion, the Owners shall agree on the equitable share owed by each Owner.
If an Owner shall fail tr, pay its allocable share of any fees or expenses of the Architect within
thirty (30) days after receirt of any invoice therefor from the Architect, then, the other Owner
may pay the same and the Gwner failing to pay shall, within thirty (30) days after written
demand for reimbursement, reim>ursz the other Owner for any such payment.

ARTICLE 19
NOTICE:, AND APPROVALS

19.1 Notice to Parties. Each notice,-demand, request, consent, approval, disapproval,
designation or other communication (all of the forcgoing are herein referred to as a “notice”) that
an Owner is required, permitted or desires to give cr.invke or communicate to any other Owner
shall be in writing and shall be deemed to have been given (i) if and when personally delivered
(including messenger service), or (ii) on the first busiuess day after being deposited with a
commercially recognized national overnight delivery servics, and addressed to a party at its
address set forth below or to such other address the Owner to isceive such notice may have
designated to the other Owner by notice in accordance herewith:

Ifto Retail Owner:  AG-OCG 360 North Michigan Retail Owner. LL.C.
¢/o Angelo, Gordon & Co., L.P.
245 Park Avenue, 24" Floor
New York, New York 10167
Attention:  Ryan Klenovich

And: ¢/o Oxford Capital Group, LLC
350 West Hubbard, Suite 440
Chicago, Illinois 60654
Attention:  John W. Rutledge
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With a copy to: Duval & Stachenfeld LLP
555 Madison Avenue, 6 Floor
New York, New York 10022
Attention:  Terri L. Adler, Esq. and File Manager
File No.: 2009.1822

And: Sheppard Muliin Richter & Hampton LLP
70 West Madison Street, 48™ Floor
Chicago, lllinois 60602
Attention:  Lawrence C. Eppley, Esq.

Ifto o) Owner:  AG-OCG 360 North Michigan, L.L.C.
¢/o Angelo, Gordon & Co., L.P.
245 Park Avenue, 24" Floor
New York, New York 10167
Attention: Ryan Klenovich

and: ¢/o'Ox‘ord Capital Group, LLC
350"Wcst Hubbard, Suite 440
Chicago, 1liinnis 60654
Attention; -~ John W. Rutledge

With a copy to: Duval & Stachexfe!d LLP
555 Madison Avenué 6™ Floor
New York, New York 15372
Attention:  Terri L. Ad’r; Esq. and File Manager
File No.: 2009.1822

and: Sheppard Mullin Richter & Hamptor LLP
70 West Madison Street, 48" Floor
Chicago, Illinois 60602
Attention:  Lawrence C. Eppley, Esq.

and to any Mortgagee which has complied with the notice provisions of Section 2¢.11-hereof.

An Owner may designate a different address from time to time, provided however it has given at
least thirty (30) days’ advance notice of such change of address. Failure to give notices to an
Owner’s or Mortgagee’s counsel whom such Owner or Mortgagee has requested that copies be
delivered to shall not render notice to an Owner or Mortgagee invalid or ineffective. If any of
the aforesaid Owners shall cease to be the “Owner” of its respective portion of the Building, and
the succeeding Owner of that portion of the Building shall fail to give a notice of change of
address, then notices may be sent to any one of the following: (i) to the last Owner of record
disclosed to the Owner giving notice, (ii) to “Owner of Record” at the street address for that
Owner’s portion of the Building, as designated by the U.S. Postal Service (or by the successor of
the U.S. Postal Service) or City of Chicago department or agency having jurisdiction over City
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of Chicago addresses, or (iii) to the grantee at the address shown in that last recorded conveyance
of the portion of the Building in question.

19.2 Multiple Owners. If at any time the interest or estate of Retail Owner or Hotel
Owner shall be owned by more than one Person (hereinafter collectively referred to as “multiple
owners”), the multiple owners shall give to the other Owner a written notice, executed and
acknowledged by all of the multiple owners, in form proper for recording, which shall (a)
designate one Person, having an address in the State of Illinois to whom shall be given, as agent
for all of the multiple owners, all notices thereafter given to the multiple owners, and (b)
designaie uch Person as agent for the service of process in any action or proceeding, whether
before a court or by arbitration, involving the determination or enforcement of any rights or
obligations heieinder. Thereafier, until such designation is revoked by written notice given by
all of their rouligic owners of their successors in interest, any notice, and any summons,
complaint or other !égai process or notice given in connection with an arbitration proceeding
(which such summotis.s, complaints, legal processes and notices given in connection with
arbitration proceedings are Lereafter in this ARTICLE 19, collectively referred to as “legal
process”), given to, or served-apon, such agent shall be deemed to have been given to, or served
upon, each and every one of the multiple owners at the same time that such notice or legal
process is given to, or served upon, such agent. If the multiple owners shall fail so to designate in
writing one such agent to whom all noucos.are to be given and upon whom all legal process is to
be served, or if such designation shall be'tsvoked as aforesaid and a new agent is not designated,
then any notice or legal process may be giveri to, or served upon, any one of the multiple owners
as agent for all of the multiple owners and such-uotice or legal process shall be deemed to have
been given to, or served upon, each and every oue‘of the multiple owners at the same time that
such notice or legal process is given to, or served-uron, any one of them, and each of the
multiple owners shall be deemed to have appointed eacn of the other multiple owners as agent
for the receipt of notices and the service of legal process as statzd above.

ARTICLE 20
GENERAL

20.1 Cooperation of Owners. In fulfilling obligations and excrvising rights under this
Declaration, each Owner shall cooperate with the other Owner to promote th¢ efiicient operation
of each respective portion of the Building and the harmonious relationship beiwzen the Owners
and to protect the value of each Owner’s respective portion, estate or interest in the ruilding. To
that end, each Owner shall share information which it possesses relating to matters whi<i are the
subject of this Declaration, except such information as an Owner may reasonavly deem
confidential or privileged or which may be the subject of litigation or which such Owner is
prohibited from revealing pursuant to court order. From time to time afier the Effective Date,
each Owner shall furnish, execute and acknowledge, without charge (except where elsewhere
provided herein) such other instruments, documents, materials and information as the other
Owner may reasonably request in order to confirm to such requesting Owner the benefits
contemplated hereby, but only so long as any such request does not restrict or abridge the
benefits granted the other Owner hereunder.

20.2 Severability. The illegality, invalidity or unenforceability under law of any
covenant, restriction or condition or any other provision of this Declaration shall not impair or
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affect in any manner the validity, enforceability or effect of the remaining provisions of this
Declaration.

20.3 Headings. The headings of Articles and Sections in this Declaration are for
convenience of reference only and shall not in any way limit or define the content, substance or
effect of the Articles or Sections.

20.4 Amendments to Declaration. Except as otherwise provided in Section 20.15,
this Declaration may be amended or terminated only by an instrument signed by the then Retail
Owner and 'the then Hotel Owner and consented to by the Mortgagees. Any amendment to or
terminatioz of this Declaration shall be recorded with the Recorder. So long as any portion of
the Property is sahmitted to the Act, the Condominium Association for such portion shall, by its
authorized ofricers, xecute all amendments to or any termination of this Declaration on behalf
of all Unit Owners (us e successor to Retail Owner or Hotel Owner, as the case may be), which
amendments or termina’ica shall be binding on all Unit Owners (as the successor to Hotel Owner
or Retail Owner, the case may be).

20.5 Perpetuities and Other Invalidity. The covenants, conditions and restrictions
contained in this Declaration shali ke snforceable by the Owners and their respective successors
and assigns for the term of this Declaration, which shall be perpetual to coincide with the
perpetual Easements provided for under this Declaration (or if the Law (including any rule
against perpetuities or other statutory or com:non law rule) prescribes a shorter period, then upon
expiration of such period). If the Law presciives such shorter period, then upon expiration of
such shorter period, said covenants, conditions and restrictions shall be automatically extended
without further act or deed of the Owners, except 2s raay be required by Law, for successive
periods of twenty (20) years, subject to amendment or tcrniination as set forth in Section 20.4. 1f
any of the options, privileges, covenants or rights created by this Declaration would otherwise be
unlawful or void for violation of (i) the rule against perpetuities or some analogous statutory
provisions, (ii) the rule restricting restraints on alienation, or (iii)any other statutory or common
law rules imposing time limits, then such provision shall continuc culy until twenty-one (21)
years afier the death of the survivor of the now living lawful descendants of Mayor Rahm
Emanuel, Mayor of the City of Chicago, Illinois.

20.6 Abandonment of Easements. Easements created hereunde: :imll not be
presumed abandoned by non-use or the occurrence of damage or destruction of a prition of the
Building, subject to an Easement, unless the Owner benefited by such Easement statcs i writing
its intention to abandon the Easement, provided the consent of the Mortgagees shali also be
required with respect to any such abandonment.

20.7 Applicable Laws. The parties hereto acknowledge that this Declaration and all
other instruments in connection herewith have been negotiated, executed and delivered in the
City of Chicago, County of Cook and State of Illinois. This Declaration and said other
instruments shall, in all respects, be governed, construed, applied and enforced in accordance
with the Laws of the State of Illinois, including without limitation, matters affecting title to all
real property, described herein.
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20.8 Name of Building, The Building shall be known as “360 North Michigan
Avenue”. However, Hotel Owner shall have the right to change the name of the Building from
time to time, without prior notice to, or the consent of, the Retail Owner, subject to any City of
Chicago restrictions which may be in place, such as landmark designation restrictions.

20.9 No Third-Party Beneficiary, This Declaration is not intended to give or confer
any benefits, rights, privileges, claims, actions or remedies to any person or entity, as a third
party beneficiary (except the Mortgagees) under any Laws or otherwise.

24.10 Incorporation. Each provision of the Recitals to this Declaration and each
Exhibit an“Appendix attached hereto is hereby incorporated in this Declaration and is an
integral part ‘heteof.

20.11 Noticeto Mortgagees; Rights of Mortgagee.

(A) Tiie term “Mortgage”, as used herein, shall mean any Mortgage (or any
trust deed) of an interest in the Property given primarily to secure the repayment of
money owed by the mortzagor. The term “Mortgagee”, as used herein, shall mean the
Mortgagee from time to time 1nder any such Mortgage (or the beneficiary under any such
trust deed).

(B) If a Mortgagee shall have served on the Owners, by personal delivery, or
by registered or certified mail returt receipt requested, a written notice specifying the
name and address of such Mortgagee, ‘or specified the same in any consent attached
hereto, such Mortgagee shall be given a cony-of each and every notice required to be
given by one party to the others at the same. ;e as and whenever such notice shall
thereafter be given by one party to the other, #t-the address last furnished by such
Mortgagee. The address of any existing Mortgagee shiall be as set forth in its consent to
subordination attached hereto. After receipt of such noiize from a Mortgagee, no notice
thereafter given by either party shall be deemed to have besz given unless and until a
copy thereof shall have been so given to the Mortgagee. If 2'jvio:tgagee so provides or
otherwise requires, and notice thereof is given by the Mortgagee as nrovided above:

(1) The proceeds of any claim under an insurapcée policy or
condemnation Award required to be delivered to an Owner shali, ubon notice
from a Mortgagee, be delivered to such Owner’s Mortgagee to be disbursed by
the Mortgagee to the Depositary in accordance with the provisions of this
Declaration.

(2)  Ifan Owner shall fail to appoint an arbitrator or otherwise take any
action as may be required or permitted under this Declaration with respect to
arbitration, such appointment or action as otherwise would have been permitted
by that Owner may be taken by its Mortgagee and such appointment and action
shall be recognized in all respects by the other Owner.

(3)  Except as otherwise provided in Section 20.15, and only to the
extent required by the terms of any applicable Mortgage, no termination or
material amendment or material modification of this Declaration shall be effective
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without the prior written consent of each Mortgagee, which consent shall not be
unreasonably withheld.

(4) No Owner may elect to restore or not restore a portion of the
Property pursuant to ARTICLE 9 or ARTICLE 14 without first obtaining the
prior written consent of its Mortgagee, if any; provided, that to the extent that an
Owner is required to restore its Property pursuant to ARTICLE 9 or ARTICLE
14, then, the consent of any such Mortgagee shall not be required with respect to
such restoration.

(C) A Mortgagee shall have the absolute right, but no duty or obligation, to
cure ‘orcarrect a breach of this Declaration by the Owner whose property is secured by
the Morigegee’s Mortgage within any applicable cure period provided for such breach to
such mortgagsr Owner, plus the Mortgagee shall: (i) have a period of fourteen (14) days
more than given .o the Owner whose property is secured by the Mortgagee’s Mortgage in
each instance 1n the case of a monetary default and thirty (30) days more than given to
such Owner in each iusiance in the case of any other default, for remedying the default or
causing the same to be yemvedied, and (ii) shall, within such periods and otherwise as
herein provided, have the iigi to remedy such default or cause the same to be remedied.
In addition, the other Owner azress not to exercise any right or remedy to which it may
be entitled as a Creditor Owner; :xcept exercise of a self-help right in an Emergency
Situation, while the Mortgagee cuie iights are available in accordance with this
subsection,

(D)  Should any prospective Mortgager require a modification or modifications
of this Declaration, which modification or modificstions will not cause an increased cost
or expense to the other Owners whose property-is not-subject to the Mortgage of such
Mortgagee or in any other way materially and advercely change the benefits, rights and
obligations of such Owner, then and in such event; cuch Owner agrees that this
Declaration may be so modified and agrees to executc whatever documents are
reasonably required therefor and deliver the same to the mortga sor Owner within ten (10)
business days following written requests therefor by the mortgager Owner or prospective
Mortgagee.

20.12 Coordination with Tenants. Unless an Owner otherwise agrees in-writing in
each case, and except in an Emergency Sitvation, each Owner shall coordinate all veqiosts and
contacts between tenants of its portion of the Building and the other Owner relating to the
enjoyment of any Easements or the exercise of any rights or benefits granted under this
Declaration or with respect to any other matters arising under or pursuant to this Declaration;
provided, however, any such coordination shall not render such other Owner liable either to such
tenants or to the Owner for acts of such tenants or such other Owner.

20.13 Waiver of Mechanic’s Liens by Owners. The Owners do hereby fully and
completely waive and release, for themselves, their successors and assigns, any and all claim of
or right to liens which such Owners may have under the Illinois Mechanic’s Lien Act against, or
with respect to, the Property or improvements owned by the other Owner or any part thereof or
with respect to the estate or interest of any person whatsoever in the Property or improvements
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owned by the other Owner, or any part thereof, or with respect to any material, fixtures,
apparatus, or machinery, furnished or to be furnished thereto pursuant to this Declaration, by the
Owners, their successors, assigns, materialmen, contractors, subcontractors, or sub-
subcontractors, of any labor, services, material, fixtures, apparatus, machinery, improvements,
repairs or alterations in connection with the Property or the improvements thereon, other than
with respect to any of the foregoing furnished pursuant to ARTICLE 4 or ARTICLE 5 of this
Declaration. The parties agree that, to the extent permitted by Law, the legal effect of this
Declaration is that no mechanic’s lien or claim may be filed or maintained by an Owner under
the Illinois Mechanic’s Lien Act with respect to that portion of the Property or improvements
owned Yy the other Owner, except as set forth above with regard to ARTICLE 4 and ARTICLE
5 of this Declaration. The provisions of this Section 20.13 are not intended to waive any lien
created under ARTICLE 10.

20.14 Bindiug Effect. Except as otherwise provided herein, the Easements, covenants
and restrictions created under this Declaration shall be irrevocable and perpetual in nature, and
shall be binding upon and inure to the benefit of all parties having or acquiring any right, title or
interest in or to any portion o, or interest or estate in, the Property, and each of the foregoing
shall run with the land.

20.15 Special Amendment. ‘Hotel Owner reserves, for itself and its successors and
assigns, the right and power to record 4 special amendment (“Special Amendment”) to this
Declaration at any time and from time to timé which amends this Declaration to correct clerical
or typographical errors in this Declaration. Ia {furtherance of the foregoing, a power coupled
with an interest is hereby reserved, and granted-. Hotel Owner to vote in favor of, make, or
consent to a Special Amendment on behalf of eacii Ovwner as proxy or attorney-in-fact, as the
case may be. Each deed, Mortgage, trust deed, other evidrince of obligation, or other instrument
affecting any portion of the Property, and the acceptance thereof, shall be deemed to be a grant
and acknowledgment of and a consent to the reservation of, the rower to Hotel Owner and its
successors and assigns to vote in favor of, make, execute and reco:d Special Amendments.

20.16 Condominium.

(A)  Upon submission of any portion, but less than all, of the Hotel Parcel to
the Act, all rights, approvals, easements and benefits under this Leclaration or
appurtenant to such portion shall be exercised, to the extent of such portiop submitted to
the Act, by Hotel Owner on behalf of any Condominium Association and gll Unit
Owners, except for Easements which by their nature are exercisable only by Unii Owners
individually.

(B)  Upon submission of any portion, but less than all, of the Retail Parcel to
the Act, all rights, approvals, Easements and benefits under this Declaration or
appurtenant to such portion shall be exercised, to the extent of such portion submitted to
the Act, by Retail Owner, on behalf of any Condominium Association and all Unit
Owners, except for easements which by their nature are exercisable only by Unit Owners
individually.
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(C)  Following submission of all of a Parcel to the Act, any action to enforce
rights, approvals, obligations, easements, burdens and benefits under this Declaration on
behalf of Unit Owners or a Condominium Association shall be taken on behalf of all Unit
Owners and the Condominium Association for such Parcel by the respective
Condominium Association by its duly authorized officers acting pursuant to authority
granted by law, the Condominium Declaration or resolution of the board of managers of
the Condominium Association.

(D)  All obligations of an Owner under this Declaration shall be the obligations
jointly and severally of the Condominium Association and the Unit Owners, collectively
witli reepect to any portion of the Property as has been submitted and remains subject to
the Act: provided, however, that no individual Unit Owner (or the holder of any mortgage
on such owmer’s Unit) shall be liable for any obligation of an Owner in excess of a
percentage of such liability equal to the percentage interest in the common elements in
the respective Property attributable to such Unit as shown in the Condominium
Declaration. In any <¢ase. such liability of a Unit Owner shall be subject to the provisions
of ARTICLE 21 hereci. Upon payment of such amount for which a Unit Owner may be
liable, (i) any lien arising agzinst such Unit Owner’s Unit on account of such claim shall
be deemed released against suh Unit Owner’s Unit without further act or deed by any
such Unit Owner, and (ii) upor: th: written request of such Unit Owner and at the expense
of such Unit Owner, the Credito: Owner who has recorded notice of such lien shall
deliver to such Unit Owner an instrymert evidencing the release of such lien, but only
with respect to said Unit Owner’s Unit. V/nen a Unit is owned by more than one “person”
(as defined in the Act) the liability of eacls such person for any claim against the Unit
shall be joint and several.

(E) Notices under ARTICLE 19 to & Unit-Owner or Unit Owners shall be
effective if given either to the Condominium Associaiion or to Unit Owners, and notices
from a Unit Owner or Unit Owners shall be given by the Cindominium Association.

(F)  Notwithstanding anything to the contrary contained herein, Retail Owner
shall have no right to, and shall not, submit all or any portion of tie Retail Parcel to the
Act without the prior written consent of Hotel Owner, which may be grarted or withheld
in Hotel Owner’s sole and absolute discretion.

20.17 Negation of Partnership. None of the terms or provisions of this-D<claration
shall be deemed to create a partnership between or among the Owners in their respective
businesses or otherwise, nor shall it cause them to be considered joint venturers or members of
any joint enterprise. Each Owner shall be considered a separate owner, and no Owner shall have
the right to act as an agent for another party, unless expressly authorized to do so herein or by
separate written instrument signed by the Owner to be charged.

20.18 Not a Public Dedication. Nothing herein contained shall be deemed to be a gift
or dedication of any portion of the Property or of any Parcel or portion thereof to the general
public, or for any public use or purpose whatsoever. Except as herein specifically provided, no
right, privileges or immunities of any Owner hereto shall inure to the benefit of any third-party
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Person, nor shall any third—party Person be deemed to be a beneficiary of any of the provisions
contained herein.

20.19 Declaration_Shall Continue Notwithstanding Breach. It is expressly agreed
that, except as herein specifically provided, no breach of this Declaration shall (i) entitle any
Owner to cancel, rescind, or otherwise terminate this Declaration, or (ii) defeat or render invalid
the lien of any Mortgage or deed of trust made in good faith and for value as to any part of the
Property. However, such limitation shall not affect in any manner any other rights or remedies
which an Owner may have hereunder by reason of any such breach.

20.2G°_Counterparts. This Declaration and any attached consents or exhibits requiring
signatures may he executed in counterparts, and all counterparts shall constitute but one and the
same documezit.

ARTICLE 21
LIMITATION OF LIABILITY

21.1 Limitation of Lizuility. The liability under this Declaration of an Owner or
Mortgagee shall be limited to and enforceable solely against the assets of such Owner or
Mortgagee constituting an interest inihe Property or Owned Facilities (including insurance and
condemnation proceeds attributable to-b< Property and Owned Facilities and including, where
the Owner is a trustee of a land trust, the subicet matter of the trust) and any security, such as a
letter of credit or bond provided pursuant to this Declaration, and no other assets of such Owner
or Mortgagee. Assets of an Owner which is 2 partnership, corporation or limited liability
company do not include the assets of the partners, sharzholders or members of such partnership,
corporation or limited liability company Owner, and th ricgative capital account of a partner in a
partnership, or a member in a limited liability company, vkich is an Owner and an obligation of
a partner to contribute capital to the partnership, or a membe: to ontribute capital to the limited
liability company which is an Owner shall not be deemed to.b2-assets of the partnership or
limited liability company which is an Owner. At any time during which-an Owner is trustee of a
land trust, all of the covenants and conditions to be performed by it heréunder are undertaken
solely as trustee, as aforesaid, and not individually, and no personal liability, shall be asserted or
be enforceable against it or any of the beneficiaries under said trust Declaration ty reason of any
of the covenants or conditions contained herein.

21.2 Transfer of Ownership. If an Owner shall sell, assign, transfei, convey or
otherwise dispose of its portion of the Property (other than as security for a loan to such Owner),
such sale, assignment, transfer or conveyance shall be made solely to Persons or entities whose
direct and indirect owners are not Prohibited Persons. In the event of such any such sale,
assignment, transfer or conveyance, then (a) such Owner shall be entirely freed and relicved of
any and all covenants and obligations arising under this Declaration which accrue under this
Declaration from and after the date such Owner sells, assigns, transfers, conveys or otherwise
disposes of its interest in such portion of the Property, and (b) the Person who succeeds to such
Owner’s interest in such portion of the Property shall be deemed to have assumed any and all of
the covenants and obligations arising under this Declaration of such Owner both theretofore
accruing or which accrue under this Declaration from and after the date such Owner shall so sell,
assign, transfer, convey or otherwise dispose of its interest in such Property.
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ARTICLE 22
SALE OF RETAIL PROPERTY

Notwithstanding anything to the contrary contained in this Declaration, the Retail Owner
shall not, without the prior written consent of Hotel Owner, which may be granted or withheld in
Hotel Owner’s sole discretion, sell, convey transfer, assign, or otherwise dispose of the Retail
Property unless such sale, conveyance, transfer, assignment or other disposal is of the fee interest
in the entirety of the Retail Property. The foregoing requirement does not relate to any leasing or
licensing activities to Occupants of the Retail Property in the ordinary course of business. The
foregoiig restriction shall not apply to (i) any sale or transfer of equity interests in the Retail
Owner (if the Retail Owner is an entity); provided that such equity investors shall not be
Prohibited Peiedns or (i) any Mortgagee of the Retail Parcel that takes title to the Retail Parcel
through foreclosvi= or deed-in lieu of foreclosure, or any initial assignee of such Mortgagee
following such foreciosure or deed-in-lieu of foreclosure.

JSIGNATURES FOLLOW ON NEXT PAGE]
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IN WITNESS WHEREOF, the Owners have caused this Declaration to be executed and
recorded the day and year first above written.

Retail Owner:

AG-OCG 360 NORTH MICHIGAN RETAIL
OWNER, LL.C, a Delaware limited liability
company

By: AG-OCG 360 North Michigan Parent,
LLC., a Delaware limited liability
company, its sole member

By: AG Real Estate Manager, Inc., a
Delaware corporation, its manager

By: M'
Name: Ryan Klenovich
Title: Vice President

Heiw! Owner:

AG-GUG) 360 NORTH MICHIGAN, LL.C, a
Delaware diriited liability company

By: AG-OCi 3460 North Michigan Parent,
LLC, 4/ Delaware limited liability
company, its scle inember

By: AG Real Lciate Manager, Inc, a
Delaware corpo:aticn, its manager

By, "
Name: _
Title: Ryan Klenovich

Vice Presidant
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STATE OF New Ny )
) 8
COUNTY OF pews Yylc )

L | (ndbee §- Loy , a Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY, that € (A . the Vice President of AG Real
Estate Manager, Inc., a Delaware corporation, the manager of AG-OCG 360 North Michigan Parent,
L.L.C., a Delaware limited liability company, the sole member of AG-OCG 360 NORTH
MICHIGAXN, L.L.C., a Delaware limited liability company, who is personally known to me to be
the same perscn whose name is subscribed to the foregoing instrument. appeared before me this day
in person and acknowledged that sthe signed and delivered the said instrument as his/her own free
and voluntary act/and as the free and voluntary act of said company, for the uses and purposes therein
set forth.

GIVEN under my/tiand and Notaria! Seal this 125 day of H“‘I AL

75 st
| NG, 01LF6291241
- \ oy 10H5MT

A
AN 7 S
STATE OF Rew Mok ) \ -.-m’f%&.@,-@

)55 \paes

COUNTY OF prewNe it )
L Lindday Jo Lewd . a Notary Public in‘and for said County, in the State
aforesaid, DO HEREBY CERTIFY, that @uds & gL . the Vice President of AG Real

Estate Manager, Inc., a Delaware corporation, the manager of AG-)CG 360 North Michigan Parent,
L.L.C., a Delaware limited liability company, the sole member <¢-AG-OCG 360 NORTH
MICHIGAN RETAIL OWNER, L.L.C., a Delaware limited lability corapany, who is personally
known to me to be the same person whose name is subscribed to the foregoing-instrument, appeared
before me this day in person and acknowledged that s/he signed and delivered the ssid instrument as
his/her own free and voluntary act and as the free and voluntary act of said company, for the uses and
purposes therein set forth.

GIVEN under my hand and Notarial Seal this |3 ™ day of M“v“’f 20\

L s

Notary Public v

O1LEG291241 My commission expires _¢] { f{[ P8

Exp. 1011517
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CONSENT OF MORTGAGEE

THE UNDERSIGNED, STARWOOD PROPERTY MORTGAGE, L.L.C., a Delaware
limited liability company (the “Mortgagee”), holder of that certain Mortgage, Security
Agreement, Assignment of Leases and Rents, and Fixture Filing dated on or about May 34 ,
2015 (the “Mortgage™), and other instruments securing that certain loan in the maximum
principal amount of $44,410,000.00 (the “Loan™), hereby consents to the execution and
recording of the attached Declaration of Easements, Covenants, Conditions and Restrictions (the
“Declaration™), and agrees that the Loan and the Mortgage and other documents securing the
Loan are Subjezt and subordinate hereto. The address of Mortgagec is:

Starwood Property Mortgage, L.L.C.
¢/o Starwood Property Trust, Inc.
591 W. Putnam Avenue

Greenwich, Connecticut 06830
Attention: General Counsel

Frazll: asossen@starwood.com

with a copy to: Starwood Property Trust, Inc.
1601 Washizigton Avenue
Miami Beach. Mlorida 33139
Attention: Asse. Management
Email: jdiamond@starvsood.com

This Consent is intended to, and shall be deensed to constitute a notice from Mortgagee to
the Owners for purposes of Section 20.11(B) hereinabuy< in the Declaration entitling Mortgagee
to receive copies of all notices from each Owner to any Gwier,

[SIGNATURE PAGES FOLLOW]
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EXHIBIT 1.1(A)

LEGAL DESCRIPTION OF HOTEL PARCEL

HOTEL PARCEL 1

THAT PART OF LOTS 1 THRU 3, INCLUSIVE, AND THE NORTHEASTERLY HALF OF
LOT 4 IN LOOMIS AND OTHERS RESUBDIVISION OF LOTS 3, 4,7, 8, 10, 11, 12, 13, 14,
15, 16, 2718 AND 19 IN BLOCK 4 IN FORT DEARBORN ADDITION TO CHICAGO, IN
SECTION.i0, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL
MERIDIAN, AL TAKEN AS A TRACT, LYING BELOW A HORIZONTAL PLANE
HAVING AN EEEVATION OF 18.47 FEET ABOVE CHICAGO CITY DATUM, AND
LYING WITHIN iTS ORIZONTAL LIMITS PROJECTED VERTICALLY AND
DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTTiWEST CORNER OF SAID TRACT, BEING ALSO THE
INTERSECTION OF THE SOUTHEASTERLY LINE OF EAST WACKER DRIVE WITH
THE SOUTHWESTERLY LINEOF THE NORTHEASTERLY HALF OF SAID LOT 4;
THENCE NORTH 37 DEGREES 52 #+iINUTES 15 SECONDS EAST, ALONG THE
NORTHWESTERLY LINE OF SAID TR ACT, 180.94 FEET TO THE NORTHEASTERLY
LINE THEREOF; THENCE SOUTHEASTEXLY ALONG SAID NORTHEASTERLY LINE,
THE FOLLOWING COURSES AND DISTANCES; THENCE SOUTH 52 DEGREES 07
MINUTES 45 SECONDS EAST, 23.34 FEET; T1iZNCE NORTH 37 DEGREES 52 MINUTES
15 SECONDS EAST, 4.83 FEET; THENCE SOUTI1.52 DEGREES 07 MINUTES 45
SECONDS EAST, 15.58 FEET TO THE EAST LINE Q¥ 5AID TRACT; THENCE SOUTH 00
DEGREES 55 MINUTES 45 SECONDS WEST, ALONG SAID EAST LINE, 102.42 FEET TO
THE SOUTHEASTERLY LINE OF SAID TRACT, BEING ALSC NORTHWESTERLY LINE
OF MAC CHESNEY COURT; THENCE SOUTH 37 DEGREES G2 MINUTES 15 SECONDS
WEST, ALONG SAID SOUTHEASTERLY LINE, 98.72 FEET TO/T+.E SOUTHWESTERLY
LINE OF SAID TRACT; THENCE NORTH 55 DEGREES 05 MINUTES 15 SECONDS
WEST, ALONG SAID SOUTHWESTERLY LINE, 100.61 FEET TO Tilii POINT OF
BEGINNING, IN COOK COUNTY, ILLINOIS.

HOTEL PARCEL 2

THAT PART OF LOTS 1, 2, 5, 6 AND 9 IN BLOCK 4 IN FORT DEARBORN ADDITION TO
CHICAGO IN SECTION 10, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, ALL TAKEN AS A TRACT, LYING BELOW A HORIZONTAL
PLANE HAVING AN ELEVATION OF 18.47 FEET ABOVE CHICAGO CITY DATUM,
AND LYING WITHIN ITS HORIZONTAL LIMITS PROJECTED VERTICALLY AND
DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID TRACT, BEING ALSO THE
SOUTHEAST CORNER OF LOT 9 AFORESAID; THENCE NORTH 00 DEGREES 55
MINUTES 45 SECONDS EAST, ALONG THE EAST LINE OF SAID TRACT, 92.01 FEET
TO THE NORTHERLY LINE THEREOF; THENCE WESTERLY ALONG SAID
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NORTHERLY LINE, THE FOLLOWING COURSES AND DISTANCES; THENCE NORTH
89 DEGREES 04 MINUTES 15 SECONDS WEST, 22.93 FEET; THENCE NORTH 00
DEGREES 55 MINUTES 45 SECONDS EAST, 4.83 FEET; THENCE NORTH 89 DEGREES
04 MINUTES 15 SECONDS WEST, 25.48 FEET; THENCE NORTH 52 DEGREES 07
MINUTES 45 SECONDS WEST, 9.50 FEET TO THE WEST LINE OF SAID TRACT;
THENCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS WEST, ALONG SAID WEST
LINE, 102.42 FEET TO THE SOUTH LINE OF SAID TRACT; THENCE SOUTH 88
DEGREES 56 MINUTES 15 SECONDS EAST, ALONG SAID SOUTH LINE, 56.00 FEET TO
THE POIST OF BEGINNING, IN COOK COUNTY, ILLINOIS.

HOTEL PARKCEL 3

THAT PART OF ZOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION GF ZOTS 3, 4, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18 AND 19 IN BLOCK 4
IN FORT DEARBORN/ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LYING BELOW A TiIORIZONTAL PLANE HAVING AN ELEVATION OF 34.55
FEET ABOVE CHICAGO CITY DATUM, LYING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 1847 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

BEGINNING AT THE SOUTHWEST CORNEP. OF SAID TRACT, BEING ALSO THE
INTERSECTION OF THE SOUTHEASTERLY L7NE OF EAST WACKER DRIVE WITH
THE NORTHWESTERLY LINE OF THE NORTH£ASTERLY HALF OF SAID LOT 4;
THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, ALONG THE
NORTHWESTERLY LINE OF SAID TRACT, 63.94 FE&T; THENCE SOUTH 54 DEGREES
39 MINUTES 39 SECONDS EAST 32.69 FEET; THENCE MORTH 37 DEGREES 52
MINUTES 15 SECONDS EAST 34,20 FEET; THENCE SOUTH 32 DEGREES 07 MINUTES
45 SECONDS EAST 7.94 FEET; THENCE NORTH 37 DEGREES 52 MINUTES 15
SECONDS EAST 7.95 FEET; THENCE NORTH 52 DEGREES 07 MINUTES 45 SECONDS
WEST 40.60 FEET TO THE NORTHWESTERLY LINE OF SAID TRACT; THENCE NORTH
17 DEGREES 52 MINUTES 15 SECONDS EAST, ALONG SAID NORTH'WES TERLY LINE,
8.30 FEET; THENCE SOUTH 52 DEGREES 07 MINUTES 45 SECONDS EA®% 22,26 FEET;
THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST 16.05 FEET, THENCE
SOUTH 52 DEGREES 07 MINUTES 45 SECONDS EAST 6.66 FEET; THENCE NO7H 37
DEGREES 52 MINUTES 15 SECONDS EAST 53.88 FEET TO THE EAST LINE OF SAID
TRACT; THENCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS WEST, ALONG SAID
EAST LINE, 54.15 FEET; THENCE NORTH 89 DEGREES 04 MINUTES 15 SECONDS
WEST 1.51 FEET; THENCE SOUTH 00 DEGREES 355 MINUTES 45 SECONDS WEST 48.26
FEET; THENCE SOUTH 88 DEGREES 56 MINUTES 15 SECONDS EAST, 1.51 FEET TO
THE SOUTHEASTERLY LINE OF SAID TRACT; THENCE SOUTH 37 DEGREES 52
MINUTES 15 SECONDS WEST, ALONG SAID SOUTHEASTERLY LINE, 98.72 FEET TO
THE SOUTHWESTERLY LINE OF SAID TRACT; THENCE NORTH 55 DEGREES 05
MINUTES 15 SECONDS WEST, ALONG SAID SOUTHWESTERLY LINE, 100.61 FEET TO
THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.
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HOTEL PARCEL 4

THAT PART OF LOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3,4, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18 AND 19 IN BLOCK 4
IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LYING BELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF 31.97
FEET ABOVE CHICAGO CITY DATUM, LYING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 18.47 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN (TS HORIZONTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE EAST LINE OF SAID TRACT WITH THE
SOUTHEASTERLY ZINE THEREOF; THENCE NORTH 88 DEGREES 56 MINUTES 15
SECONDS WEST, 1.51 fFEET; THENCE NORTH 00 DEGREES 55 MINUTES 45 SECONDS
EAST, 48.26 FEET; ThENCE SOUTH 89 DEGREES 04 MINUTES 15 SECONDS EAST, 1.51
FEET TO THE EAST LINE-O¥ SAID TRACT; THENCE SOUTH 00 DEGREES 355
MINUTES 45 SECONDS WEST, AIl.ONG SAID EAST LINE, 48.27 FEET TO THE POINT
OF BEGINNING, IN COOK COUNTY, ILLINOIS.

HOTEL PARCEL 3

THAT PART OF LOTS 1, 2, 5, 6 AND 9 IN 3LOCK 4 IN FORT DEARBORN ADDITION TO
CHICAGO IN SECTION 10, TOWNSHIP 39 NOP.TH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, ALL TAKEN AS A TRACT, LYING BELOW A HORIZONTAL
PLANE HAVING AN ELEVATION OF 31.97 FEET AP OVE CHICAGO CITY DATUM,
LYING ABOVE A HORIZONTAL PLANE HAVING AM-ELEVATION OF 18.47 ABOVE
CHICAGO CITY DATUM, AND LYING WITHIN ITS HORAZCNTAL LIMITS PROJECTED
VERTICALLY AND DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID TRACT, EXING ALSO THE
SOUTHEAST CORNER OF LOT 9 AFORESAID; THENCE NORTH 00 UEGREES 355
MINUTES 45 SECONDS EAST, ALONG THE EAST LINE OF SAID TRAC', 48.40 FEET,
THENCE NORTH 89 DEGREES 04 MINUTES 15 SECONDS WEST, 56.00 FLE7 TO THE
WEST LINE OF SAID TRACT; THENCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS
WEST, ALONG SAID WEST LINE, 48.27 FEET TO THE SOUTH LINE OF SAID TRACT;
THENCE SOUTH 88 DEGREES 56 MINUTES 15 SECONDS EAST, ALONG SAID SOUTH
LINE, 56.00 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

HOTEL PARCEL 6

THAT PART OF LOTS 1, 2, §, 6 AND 9 IN BLOCK 4 IN FORT DEARBORN ADDITION TO
CHICAGO IN SECTION 10, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, ALL TAKEN AS A TRACT, LYING BELOW A HORIZONTAL
PLANE HAVING AN ELEVATION OF 34.55 FEET ABOVE CHICAGO CITY DATUM,
LYING ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF 18.47 ABOVE
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CHICAGO CITY DATUM, AND LYING WITHIN ITS HORIZONTAL LIMITS PROJECTED
VERTICALLY AND DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHEAST CORNER OF SAID TRACT, BEING ALSO THE
SOUTHEAST CORNER OF LOT 9 AFORESAID; THENCE NORTH 00 DEGREES 55
MINUTES 45 SECONDS EAST, ALONG THE EAST LINE OF SAID TRACT, 48.40 FEET
TO THE POINT OF BEGINNING; THENCE CONTINUING NORTH 00 DEGREES 55
MINUTES 45 SECONDS EAST, ALONG SAID EAST LINE, 43.61 FEET TO THE
NORTHERLY LINE THEREOF; THENCE WESTERLY ALONG SAID NORTHERLY LINE,
THE FGLLOWING COURSES AND DISTANCES; THENCE NORTH 89 DEGREES 04
MINUTES 15-SECONDS WEST, 22.93 FEET; THENCE NORTH 00 DEGREES 55 MINUTES
45 SECONDS £AST, 4.83 FEET; THENCE NORTH 89 DEGREES 04 MINUTES 15
SECONDS WEST,;25.48 FEET; THENCE NORTH 52 DEGREES 07 MINUTES 45
SECONDS WEST, £.55 FEET TO THE WEST LINE OF SAID TRACT; THENCE SOUTH 00
DEGREES 55 MINUTF.€-45 SECONDS WEST, ALONG SAID WEST LINE, 54.15 FEET;
THENCE NORTH 8% DEGKREES 04 MINUTES 15 SECONDS WEST, 56,00 FEET TO THE
POINT OF BEGINNING, IN.-COOK COUNTY, ILLINOIS.

HOTEL PARCEL 7

THAT PART OF LOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3, 4, 7, 8, 10, 14, i2, 13, 14,15, 16, 17, 18 AND 19 IN BLOCK 4
IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRI*/CIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LYING BELOW A HORIZONTAL PLAINE §AVING AN ELEVATION OF 48.06
FEET ABOVE CHICAGO CITY DATUM, LYING A2UYE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 34.55 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

BEGINNING AT THE SOUTHWEST CORNER OF SAID TRACT, t EING ALSO THE
INTERSECTION OF THE SOUTHEASTERLY LINE OF EAST WACKER DRIVE WITH
THE NORTHWESTERLY LINE OF THE NORTHEASTERLY HALF OF £AID LOT 4;
THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, ALONG THE
NORTHWESTERLY LINE OF SAID TRACT, 63.94 FEET; THENCE SOUTH 54 DEGREES
39 MINUTES 39 SECONDS EAST, 32.69 FEET; THENCE NORTH 37 DEGREEE.5?
MINUTES 15 SECONDS EAST, 34.20 FEET; THENCE SOUTH 52 DEGREES 07 MINUTES
45 SECONDS EAST, 7.94 FEET; THENCE NORTH 37 DEGREES 52 MINUTES 15
SECONDS EAST, 15.46 FEET; THENCE SOUTH 52 DEGREES 07 MINUTES 45 SECONDS
EAST, 13.70 FEET; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS WEST,
5.91 FEET; THENCE SOUTH 52 DEGREES 07 MINUTES 45 SECONDS EAST, 18.14 FEET;
THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS WEST, 30.64 FEET; THENCE
NORTH 52 DEGREES 07 MINUTES 45 SECONDS WEST, 10.64 FEET; THENCE SOUTH
37 DEGREES 52 MINUTES 15 SECONDS WEST, 11.82 FEET; THENCE SOUTH 54
DEGREES 39 MINUTES 39 SECONDS EAST, 38.71 FEET TO THE SOUTHEASTERLY
LINE OF SAID TRACT; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS
WEST, ALONG SAID SOUTHEASTERLY LINE, 63.19 FEET TO THE SOUTHWESTERLY
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LINE OF SAID TRACT; THENCE NORTH 55 DEGREES 05 MINUTES 15 SECONDS
WEST, ALONG SAID SOUTHWESTERLY LINE, 100.61 FEET TO THE POINT OF
BEGINNING, IN COOK COUNTY, ILLINOIS.,

HOTEL PARCEL 8

THAT PART OF LOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3, 4,7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18 AND 19 IN BLOCK 4
IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTE, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, L’{ING BELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF 65.50
FEET ABOVE CHICAGO CITY DATUM, LYING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 48.06 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZOMTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

BEGINNING AT THE SOUT11WEST CORNER OF SAID TRACT, BEING ALSO THE
INTERSECTION OF THE SOUTHEASTERLY LINE OF EAST WACKER DRIVE WITH
THE NORTHWESTERLY LINE-OF THE NORTHEASTERLY HALF OF SAID LOT 4;
THENCE NORTH 37 DEGREES S5z tINUTES 15 SECONDS EAST, ALONG THE
NORTHWESTERLY LINE OF SAID 1R ACT, 63.94 FEET; THENCE SOUTH 54 DEGREES
39 MINUTES 39 SECONDS EAST, 32.69 FEET; THENCE NORTH 37 DEGREES 52
MINUTES 18 SECONDS EAST, 34.58 FEET; TXIENCE SOUTH 52 DEGREES 07 MINUTES
42 SECONDS EAST, 7.30 FEET; THENCE NORFH 37 DEGREES 52 MINUTES 18
SECONDS EAST, 10.11 FEET; THENCE SOUTH 32 DEGREES 06 MINUTES 27 SECONDS
EAST, 33.13 FEET; THENCE SOUTH 37 DEGREES §3 MINUTES 33 SECONDS WEST,
5.05 FEET; THENCE NORTH 52 DEGREES 06 MINUTES 27 SECONDS WEST, 0.99 FEET;
THENCE SOUTH 37 DEGREES 53 MINUTES 33 SECONL'S WEST, 25.59 FEET; THENCE
NORTH 52 DEGREES 06 MINUTES 27 SECONDS WEST, 9.4?FEET; THENCE SOUTH 37
DEGREES 53 MINUTES 33 SECONDS WEST, 12.72 FEET; THENCE SOUTH 54 DEGREES
39 MINUTES 39 SECONDS EAST, 37.91 FEET TO THE SOUTHEAST£RLY LINE OF SAID
TRACT; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS V/EST, ALONG SAID
SOUTHEASTERLY LINE, 63.19 FEET TO THE SOUTHWESTERLY LINE OF SAID
TRACT; THENCE NORTH 55 DEGREES 05 MINUTES 15 SECONDS WES1,AZ.ONG SAID
SOUTHWESTERLY LINE, 1060.61 FEET TO THE POINT OF BEGINNING, IN CCOK
COUNTY, ILLINOIS.

HOTEL PARCEL 9

THAT PART OF LOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3, 4, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18 AND 19 IN BLOCK 4
IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LYING ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF 65.50
FEET ABOVE CHICAGO CITY DATUM, AND LYING WITHIN ITS HORIZONTAL
LIMITS PROJECTED VERTICALLY AND DESCRIBED AS FOLLOWS:
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BEGINNING AT THE SOUTHWEST CORNER OF SAID TRACT, BEING ALSO THE
INTERSECTION OF THE SOUTHEASTERLY LINE OF EAST WACKER DRIVE WITH

- THE SOUTHWESTERLY LINE OF THE NORTHEASTERLY HALF OF SAID LOT 4;

THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, ALONG THE
NORTHWESTERLY LINE OF SAID TRACT, 180.94 FEET TO THE NORTHEASTERLY
LINE THEREOF; THENCE SOUTHEASTERLY ALONG SAID NORTHEASTERLY LINE,
THE FOLLOWING COURSES AND DISTANCES; THENCE SOUTH 52 DEGREES 07
MINUTES 45 SECONDS EAST, 23.34 FEET; THENCE NORTH 37 DEGREES 52 MINUTES
15 SECOMDS EAST, 4.83 FEET; THENCE SOUTH 52 DEGREES 07 MINUTES 45
SECONDZ FAST, 15.58 FEET TO THE EAST LINE OF SAID TRACT; THENCE SOUTH 00
DEGREES 55 MINUTES 45 SECONDS WEST, ALONG SAID EAST LINE, 102.42 FEET TO
THE SOUTHE ASTERLY LINE OF SAID TRACT, BEING ALSO NORTHWESTERLY LINE
OF MAC CHESNEY COURT; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS
WEST, ALONG SAiD SOUTHEASTERLY LINE, 98.72 FEET TO THE SOUTHWESTERLY
LINE OF SAID TRACT; THENCE NORTH 55 DEGREES 05 MINUTES 15 SECONDS
WEST, ALONG SAID SOUTHWESTERLY LINE, 100.61 FEET TO THE POINT OF
BEGINNING, IN COOK COUNTY, ILLINOIS.

HOTEL PARCEL 10

THAT PART QF LOTS 1, 2, 5, 6 AND ¢ jiv BLOCK 4 IN FORT DEARBORN ADDITION TO
CHICAGO IN SECTION 10, TOWNSHIP 3¢ NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, ALL TAKEN AS A TRACT, LYING ABOVE A HORIZONTAL
PLANE HAVING AN ELEVATION OF 65.50 FEET ABOVE CHICAGO CITY DATUM,
AND LYING WITHIN ITS HORIZONTAL LIMITS.ZRQJECTED VERTICALLY AND
DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID TRACT, BEING ALSO THE
SOUTHEAST CORNER OF LOT 9 AFORESAID; THENCE NOZTH 00 DEGREES 55
MINUTES 45 SECONDS EAST, ALONG THE EAST LINE OF $AiD TRACT, 92.01 FEET
TO THE NORTHERLY LINE THEREOF; THENCE WESTERLY ALONG SAID
NORTHERLY LINE, THE FOLLOWING COURSES AND DISTANCES, THENCE NORTH
89 DEGREES 04 MINUTES 15 SECONDS WEST, 22.93 FEET; THENCE }ORTH 00
DEGREES 55 MINUTES 45 SECONDS EAST, 4.83 FEET; THENCE NORTH £9 LEGREES
04 MINUTES 15 SECONDS WEST, 25.48 FEET; THENCE NORTH 52 DEGREES 67
MINUTES 45 SECONDS WEST, 9.50 FEET TO THE WEST LINE OF SAID TRACT,
THENCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS WEST, ALONG SAID WEST
LINE, 102.42 FEET TO THE SOUTH LINE OF SAID TRACT; THENCE SOUTH 88
DEGREES 56 MINUTES 15 SECONDS EAST, ALONG SAID SOUTH LINE, 56.00 FEET TO
THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

Commenly known as 360 North Michigan Avenue and 77-85 East Wacker Drive, Chicago,
IHlinois

Permanent Index Numbers:  17-10-300-001-0000; 17-10-300-002-0000; 17-10-300-003-0000,
17-10-300-004-0000
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EXHIBIT 1.1(B)

LEGAL DESCRIPTION OF RETAIL PARCEL

RETAIL PARCEL 1

THAT PART OF LOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3,4, 7, 8, 10, 11, 12,13, 14, 15, 16, 17, 18 AND 19 INBLOCK 4
IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LY/NCBELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF 34.55
FEET ABOVE: C2iCAGO CITY DATUM, LYING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 18.47 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

COMMENCING AT THE SOUTHV/EST CORNER OF SAID TRACT, BEING ALSO THE
INTERSECTION OF THE SOUTHZASTERLY LINE OF EAST WACKER DRIVE WITH
THE NORTHWESTERLY LINE OF 7HE NORTHEASTERLY HALF OF SAID LOT 4,
THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, ALONG THE
NORTHWESTERLY LINE OF SAID TRACT, 6¢3.94 FEET TO THE POINT OF BEGINNING;
THENCE SOUTH 54 DEGREES 39 MINUTEG 55 SECONDS EAST 32.69 FEET; THENCE
NORTH 37 DEGREES 52 MINUTES 15 SECONs EAST 34.20 FEET; THENCE SOUTH 52
DEGREES 07 MINUTES 45 SECONDS EAST 7.94 TEZT; THENCE NORTH 37 DEGREES
52 MINUTES 15 SECONDS EAST 7.95 FEET; THENCE NORTH 52 DEGREES 07
MINUTES 45 SECONDS WEST 40.60 FEET TO THE NORTIIWESTERLY LINE OF SAID
TRACT; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS WEST, ALONG SAID
NORTHWESTERLY LINE, 43.60 FEET TO THE POINT OF BEG/NNING, IN COOK
COUNTY, ILLINOIS.

RETAIL PARCEL 2

THAT PART OF LOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3, 4,7, 8, 10, 11, 12,13, 14, 15, 16, 17, 18 AND 19 IN"'6LOCK 4
IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 37
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LYING BELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF 34.55
FEET ABOVE CHICAGO CITY DATUM, LYING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 18.47 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

COMMENCING AT THE SOUTHWEST CORNER OF SAID TRACT, BEING ALSO THE
INTERSECTION OF THE SOUTHEASTERLY LINE OF EAST WACKER DRIVE WITH
THE SOUTHWESTERLY LINE OF THE NORTHEASTERLY HALF OF SAID LOT 4;
THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, ALONG THE
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NORTHWESTERLY LINE OF SAID TRACT, 115.84 FEET TO THE POINT OF
BEGINNING; THENCE SOUTH 52 DEGREES 07 MINUTES 45 SECONDS EAST, 32.26
FEET; THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, 16.05 FEET;
THENCE SOUTH 52 DEGREES 07 MINUTES 45 SECONDS EAST, 6.66 FEET; THENCE
NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, 53.88 FEET TO THE
NORTHEASTERLY LINE OF SAID TRACT; THENCE NORTHWESTERLY ALONG SAID
NORTHEASTERLY LINE, THE FOLLOWING COURSES AND DISTANCES; THENCE
NORTH 52 DEGREES 07 MINUTES 45 SECONDS WEST, 15.58 FEET; THENCE SOUTH
37 DEGREES 52 MINUTES 15 SECONDS WEST, 4.83 FEET; THENCE NORTH 52
DEGREES 07 MINUTES 45 SECONDS WEST 23.34 FEET TO THE NORTHWESTERLY
LINE OF 5AID TRACT; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS
WEST, ALON/G SAID NORTHWESTERLY LINE, 65.10 FEET TO THE POINT OF
BEGINNING, 1IN ¢DOK COUNTY, ILLINOIS.

RETAIL PARCEL 3

THAT PART OF LOTS 1 TERU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3,4, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18 AND 19 IN BLOCK 4
IN FORT DEARBORN ADDITION 70 CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE (PIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LYING BELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF 48.06
FEET ABOVE CHICAGO CITY DATUM, .YING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 34.55 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTT.D VERTICALLY AND DESCRIBED AS
FOLLOWS:

COMMENCING AT THE SOUTHWEST CORNER OF SAIZ TRACT, BEING ALSO THE
INTERSECTION OF THE SOUTHEASTERLY LINE OF EAST'WACKER DRIVE WITH
THE SOUTHWESTERLY LINE OF THE NORTHEASTERLY HALF OF SAID LOT 4,
THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EA5T, ALONG THE
NORTHWESTERLY LINE OF SAID TRACT, 63.94 FEET TO THE »OI'T OF BEGINNING;
THENCE SOUTH 54 DEGREES 39 MINUTES 39 SECONDS EAST, 32.69 FEET, THENCE
NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, 34.20 FEET; THEMCE SOUTH 52
DEGREES 07 MINUTES 45 SECONDS EAST, 7.94 FEET; THENCE NORTH 37 DEGREES
52 MINUTES 15 SECONDS EAST, 15.46 FEET; THENCE SOUTH 52 DEGREEY 0"
MINUTES 45 SECONDS EAST, 13,70 FEET; THENCE SOUTH 37 DEGREES 52 MiMUTES
15 SECONDS WEST, 5.91 FEET; THENCE SOUTH 52 DEGREES 07 MINUTES 45
SECONDS EAST, 18.14 FEET; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS
WEST, 30.64 FEET; THENCE NORTH 52 DEGREES 07 MINUTES 45 SECONDS WEST,
10.64 FEET; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS WEST, 11.82
FEET; THENCE SOUTH 54 DEGREES 39 MINUTES 39 SECONDS EAST, 38.71 FEET TO
THE SOUTHEASTERLY LINE OF SAID TRACT; THENCE NORTH 37 DEGREES 52
MINUTES 15 SECONDS EAST, ALONG SAID SOUTHEASTERLY LINE, 35.53 FEET;
THENCE NORTH 88 DEGREES 56 MINUTES 15 SECONDS WEST, 1.51 FEET; THENCE
NORTH 00 DEGREES 55 MINUTES 45 SECONDS EAST, 48.26 FEET; THENCE SOUTH 89
DEGREES 04 MINUTES {5 SECONDS EAST, 1.51 FEET TO THE EAST LINE OF SAID
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TRACT; THENCE NORTH 00 DEGREES 55 MINUTES 45 SECONDS EAST, ALONG SAID
EAST LINE, 10.34 FEET; THENCE NORTH 89 DEGREES 04 MINUTES 15 SECONDS
WEST, 1.08 FEET; THENCE NORTH 52 DEGREES 07 MINUTES 45 SECONDS WEST, 7.57
FEET; THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, 9.37 FEET;
THENCE SOUTH 89 DEGREES 04 MINUTES 15 SECONDS EAST, 1.51 FEET TO THE
EAST LINE OF SAID TRACT; THENCE NORTH 00 DEGREES 55 MINUTES 45 SECONDS
EAST, ALONG SAID EAST LINE, 31.76 FEET TO THE NORTHEASTERLY LINE OF SAID
TRACT; THENCE NORTHWESTERLY ALONG SAID NORTHEASTERLY LINE, THE
FOLLOWING COURSES AND DISTANCES; THENCE NORTH 52 DEGREES 07 MINUTES
45 SECONDS WEST, 15.58 FEET; THENCE SOUTH 37 DEGREES 52 MINUTES 15
SECONDS W/EST, 4.83 FEET; THENCE NORTH 52 DEGREES 07 MINUTES 45 SECONDS
WEST, 23.34 F2ET THE NORTHWESTERLY LINE OF SAID TRACT; THENCE SOUTH 37
DEGREES 52 MINUTES 15 SECONDS WEST, ALONG SAID NORTHWESTERLY LINE,
117.00 FEET; TO THF POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

RETAIL PARCEL 4

THAT PART OF LOTS 1 THRU 4, \NCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3,4, 7, , 10, 11, 12,13, 14,15, 16, 17, 18 AND 19 INBLOCK 4
IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LYING BELOW A HORIZONTAIL PLANE HAVING AN ELEVATION OF 48.06
FEET ABOVE CHICAGO CITY DATUM, LYTNG ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 31.97 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTEL VERTICALLY AND DESCRIBED AS
FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE EAST LINE OF SAID TRACT WITH THE
SOUTHEASTERLY LINE THEREOF; THENCE NORTH 88 DLGREES 56 MINUTES 15
SECONDS WEST, 1.51 FEET; THENCE NORTH 00 DEGREES 35 MINUTES 45 SECONDS
EAST, 48.26 FEET; THENCE SOUTH 8% DEGREES 04 MINUTES 15 SECONDS EAST, 1.51
FEET TO THE EAST LINE OF SAID TRACT; THENCE SOUTH 00 EGRFES 55
MINUTES 45 SECONDS WEST, ALONG SAID EAST LINE, 48.27 FEET TO, THE POINT
OF BEGINNING, IN COOK COUNTY, ILLINOIS.

RETAIL PARCEL §

THAT PART OF LOTS 1, 2, 5, 6 AND 9 IN BLOCK 4 IN FORT DEARBORN ADDITION TO
CHICAGO IN SECTION 10, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, ALL TAKEN AS A TRACT, LYING BELOW A HORIZONTAL
PLANE HAVING AN ELEVATION OF 48.06 FEET ABOVE CHICAGO CITY DATUM,
LYING ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF 31 .97 ABOVE
CHICAGO CITY DATUM, AND LYING WITHIN ITS HORIZONTAL LIMITS PROJECTED
VERTICALLY AND DESCRIBED AS FOLLOWS:
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BEGINNING AT THE SOUTHEAST CORNER OF SAID TRACT, BEING ALSO THE
SOUTHEAST CORNER OF LOT 9 AFORESAID; THENCE NORTH 00 DEGREES 55
MINUTES 45 SECONDS EAST, ALONG THE EAST LINE OF SAID TRACT, 48.40 FEET;
THENCE NORTH 89 DEGREES 04 MINUTES 15 SECONDS WEST, 56.00 FEET TO THE
WEST LINE OF SAID TRACT; THENCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS
WEST, ALONG SAID WEST LINE, 48.27 FEET TO THE SOUTH LINE OF SAID TRACT;
THENCE SOUTH 88 DEGREES 56 MINUTES 15 SECONDS EAST, ALONG SAID SOUTH
LINE, 56.00 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

RETAIL PARCEL 6

THAT PART OF L.CTS 1, 2, 5, 6 AND 9 IN BLOCK 4 IN FORT DEARBORN ADDITION TO
CHICAGO IN SECTIGr 10, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAZ, ALL TAKEN AS A TRACT, LYING BELOW A HORIZONTAL
PLANE HAVING AN ELEV ATION OF 48.06 FEET ABOVE CHICAGO CITY DATUM,
LYING ABOVE A HORIZOWTAL PLANE HAVING AN ELEVATION OF 34.55 ABOVE
CHICAGO CITY DATUM, AND LYING WITHIN ITS HORIZONTAL LIMITS PROJECTED
VERTICALLY AND DESCRIBED A3 FOLLOWS:

COMMENCING AT THE SOUTHEAST COPNER OF SAID TRACT, BEING ALSO THE
SOUTHEAST CORNER OF LOT 9 AFORESAID; THENCE NORTH 00 DEGREES 55
MINUTES 45 SECONDS EAST, ALONG THE EAST LINE OF SAID TRACT, 48.40 FEET
TO THE POINT OF BEGINNING; THENCE COITiMUING NORTH 00 DEGREES 55
MINUTES 45 SECONDS EAST, ALONG SAID EAST LiINE, 43.61 FEET TO THE
NORTHERLY LINE THEREOF; THENCE WESTERLY ALONG SAID NORTHERLY LINE,
THE FOLLOWING COURSES AND DISTANCES; THENCZ NORTH 89 DEGREES 04
MINUTES 15 SECONDS WEST, 22.93 FEET; THENCE NORT{.00 DEGREES 55 MINUTES
45 SECONDS EAST, 4.83 FEET; THENCE NORTH 89 DEGREES £4 MINUTES 15
SECONDS WEST, 25.48 FEET; THENCE NORTH 52 DEGREES 07 MINUTES 45
SECONDS WEST, 9.50 FEET TO THE WEST LINE OF SAID TRACT; THENCE SOUTH 00
DEGREES 55 MINUTES 45 SECONDS WEST, ALONG SAID WEST LINE, 51.76 FEET;
THENCE NORTH 89 DEGREES 04 MINUTES 15 SECONDS WEST, 3.45 fELT, THENCE
SOUTH 52 DEGREES 07 MINUTES 45 SECONDS EAST, 6.37 FEET; THENCE: SOUTH 37
DEGREES 52 MINUTES 15 SECONDS WEST, 10.28 FEET; THENCE NORTH 82
DEGREES 04 MINUTES 15 SECONDS WEST, 2.36 FEET TO THE EAST LINE OF SAID
TRACT; THENCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS WEST, ALONG SAID
EAST LINE, 10.35 FEET; THENCE NORTH 89 DEGREES 04 MINUTES 15 SECONDS
WEST, 56.00 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

RETAIL PARCEL 7

THAT PART OF LOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3,4, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18 AND 19 IN BLOCK 4
IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
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TRACT, LYING BELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF 48.06
FEET ABOVE CHICAGO CITY DATUM, LYING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 34.55 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

COMMENCING AT THE INTERSECTION OF THE EAST LINE OF SAID TRACT WITH
THE SOUTHEASTERLY LINE THEREOF; THENCE NORTH 00 DEGREES 55 MINUTES
45 SECONDS EAST, ALONG SAID EAST LINE, 58.62 FEET TO THE POINT OF
BEGIN%ING; THENCE NORTH 89 DEGREES 04 MINUTES 15 SECONDS WEST, 1.08
FEET; THENCE NORTH 52 DEGREES 07 MINUTES 45 SECONDS WEST, 7.57 FEET;
THENCE NOLTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, 9.37 FEET; THENCE
SOUTH 89 DEGr=RES 04 MINUTES 15 SECONDS EAST, 1.51 FEET TO THE EAST LINE
OF SAID TRACT; TrliNCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS WEST,
ALONG SAID EAST LiME, 12.04 FEET TO THE POINT OF BEGINNING, IN COOK
COUNTY, ILLINOIS.

RETAIL PARCEL 8

THAT PART OF LOTS 1, 2, 5, 6 AND) 9 I BLOCK 4 IN FORT DEARBORN ADDITION TO
CHICAGO IN SECTION 10, TOWNSHit 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, ALL TAKEN AS A TRACT, LYING BELOW A HORIZONTAL
PLANE HAVING AN ELEVATION OF 48.00 TeiT ABOVE CHICAGO CITY DATUM,
LYING ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF 34.55 ABOVE
CHICAGO CITY DATUM, AND LYING WITHIN IS FORIZONTAL LIMITS PROJECTED
VERTICALLY AND DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHWEST CORNER OF SAIDTRACT, BEING ALSO THE
SOUTHWEST CORNER OF LOT 9 AFORESAID; THENCE NORTH 00 DEGREES 55
MINUTES 45 SECONDS EAST, THE WEST LINE OF SAID TRACT, 58.62 FEET TO THE
POINT OF BEGINNING; THENCE CONTINUING NORTH 00 DEGREES 55 MINUTES 45
SECONDS EAST, ALONG SAID WEST LINE, 12.04 FEET; THENCE NORTH 89 DEGREES
04 MINUTES 15 SECONDS WEST, 3.45 FEET; THENCE SOUTH 52 DEGRF€.07
MINUTES 45 SECONDS EAST, 6.37 FEET; THENCE SOUTH 37 DEGREES 52 MINUTES
15 SECONDS WEST, 10.28 FEET; THENCE NORTH 89 DEGREES 04 MINUTES, 15
SECONDS WEST, 2.36 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY;,
ILLINOIS.

RETAIL PARCEL 9

THAT PART OF LOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3, 4, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18 AND 19 INBLOCK 4
IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LYING BELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF 65.50
FEET ABOVE CHICAGO CITY DATUM, LYING ABOVE A HORIZONTAL PLANE
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HAVING AN ELEVATION OF 48.06 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

COMMENCING AT THE SOUTHWEST CORNER OF SAID TRACT, BEING ALSO THE
INTERSECTION OF THE SOUTHEASTERLY LINE OF EAST WACKER DRIVE WITH
THE SOUTHWESTERLY LINE OF THE NORTHEASTERLY HALF OF SAID LOT 4,
THENCE NORTH 37 DEGREES 52 MINUTES 15 SECONDS EAST, ALONG THE
NORTHVESTERLY LINE OF SAID TRACT, 63.94 FEET TO THE POINT OF BEGINNING;
THENCE SOUTH 54 DEGREES 39 MINUTES 39 SECONDS EAST, 32.69 FEET; THENCE
NORTH 37 JEGREES 52 MINUTES 15 SECONDS EAST, 34.20 FEET; THENCE SOUTH 52
DEGREES 07 INUTES 45 SECONDS EAST, 7.94 FEET; THENCE NORTH 37 DEGREES
52 MINUTES 15 5FCONDS EAST, 9.55 FEET; THENCE SOUTH 52 DEGREES (7
MINUTES 45 SECONLS EAST, 31.84 FEET; THENCE SOUTH 37 DEGREES 52 MINUTES
15 SECONDS WEST, 25.64 FEET; THENCE NORTH 52 DEGREES 07 MINUTES 45
SECONDS WEST, 10.64 IEET; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS
WEST, 11.82 FEET; THENCE SQUTH 54 DEGREES 39 MINUTES 39 SECONDS EAST,
38.71 FEET TO THE SOUTHEASTERLY LINE OF SAID TRACT; THENCE NORTH 37
DEGREES 52 MINUTES 15 SECCNT)S EAST, ALONG SAID SOUTHEASTERLY LINE,
35.53 FEET TO THE EAST LINE OF €40 TRACT; THENCE NORTH 00 DEGREES 55
MINUTES 45 SECONDS EAST, ALONC: SATD EAST LINE, 58.62 FEET; THENCE NORTH
89 DEGREES 04 MINUTES 15 SECONDS WEST, 1.08 FEET; THENCE NORTH 52
DEGREES 07 MINUTES 45 SECONDS WEST, 4.61 FEET; THENCE NORTH 37 DEGREES
52 MINUTES 15 SECONDS EAST, 7.94 FEET TO THE EAST LINE OF SAID TRACT;
THENCE NORTH 00 DEGREES 55 MINUTES 45 SELCNDS EAST, ALONG SAID EAST
LINE, 34.69 FEET TO THE NORTHEASTERLY LINE (¥ SAID TRACT; THENCE
NORTHWESTERLY ALONG SAID NORTHEASTERLY LINE, THE FOLLOWING
COURSES AND DISTANCES; THENCE NORTH 52 DEGRTES 07 MINUTES 45 SECONDS
WEST, 15.58 FEET; THENCE SOUTH 37 DEGREES 52 MINUTES 15 SECONDS WEST,
4.83 FEET; THENCE NORTH 52 DEGREES 07 MINUTES 45 SECC~DS WEST, 23.34 FEET
THE NORTHWESTERLY LINE OF SAID TRACT; THENCE SOUTH, 37 DEGREES 52
MINUTES 15 SECONDS WEST, ALONG SAID NORTHWESTERLY LINE, 117.00 FEET;
TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.

RETAIL PARCEL 10

THAT PART OF LOTS 1, 2, 5, 6 AND 9 IN BLOCK 4 IN FORT DEARBORN ADDITION TO
CHICAGO IN SECTION 10, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, ALL TAKEN AS A TRACT, LYING BELOW A HORIZONTAL
PLANE HAVING AN ELEVATION OF 65.50 FEET ABOVE CHICAGO CITY DATUM,
LYING ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF 48.06 ABOVE
CHICAGO CITY DATUM, AND LYING WITHIN ITS HORIZONTAL LIMITS PROJECTED
VERTICALLY AND DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID TRACT, BEING ALSO THE
SOUTHEAST CORNER OF LOT 9 AFORESAID; THENCE NORTH 00 DEGREES 55
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MINUTES 45 SECONDS EAST, ALONG THE EAST LINE OF SAID TRACT, 92.01 FEET
TO THE NORTHERLY LINE THEREOF; THENCE WESTERLY ALONG SAID
NORTHERLY LINE, THE FOLLOWING COURSES AND DISTANCES; THENCE NORTH
89 DEGREES 04 MINUTES 15 SECONDS WEST, 22.93 FEET; THENCE NORTH 00
DEGREES 55 MINUTES 45 SECONDS EAST, 4.83 FEET; THENCE NORTH 89 DEGREES
04 MINUTES 15 SECONDS WEST, 25.48 FEET; THENCE NORTH 52 DEGREES 07
MINUTES 45 SECONDS WEST, 9.50 FEET TO THE WEST LINE OF SAID TRACT,;
THENCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS WEST, ALONG SAID WEST
LINE, 31.76 FEET; THENCE SOUTH 89 DEGREES 04 MINUTES 15 SECONDS EAST, 3.45
FEET; THENCE SOUTH 52 DEGREES 07 MINUTES 45 SECONDS EAST, 6.37 FEET;
THENCE SOLTH 37 DEGREES 52 MINUTES 15 SECONDS WEST, 10.28 FEET,; THENCE
NORTH 89 PLGREES 04 MINUTES 15 SECONDS WEST, 2.36 FEET TO THE WEST LINE
OF SAID TRACY, THENCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS WEST,
ALONG SAID WES1 ZINE, 58.62 FEET TO THE SOUTH LINE OF SAID TRACT THENCE
SOUTH 88 DEGREES 3¢ MINUTES 15 SECONDS EAST, ALONG SAID SOUTH LINE,
56.00 FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.
CONTAINING 5,253 SQUARE FEET, 0.121 ACRES

RETAIL PARCEL 11

THAT PART OF LOTS 1 THRU 4, INC.. USIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3, 4, 7, 8, 10, 11, 12,13, 14, 15, 16, 17, 18 AND 19 IN BLOCK 4
IN FORT DEARBORN ADDITION TO CHICAi9), IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
TRACT, LYING BELOW A HORIZONTAL PLANE PAVING AN ELEVATION OF 65.50
FEET ABOVE CHICAGO CITY DATUM, LYING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 56.50 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

COMMENCING AT THE INTERSECTION OF THE EAST LINE OF S2£iD TRACT WITH
THE SOUTHEASTERLY LINE THEREOF; THENCE NORTH 00 DEGREFS-§5 MINUTES
45 SECONDS EAST, ALONG SAID EAST LINE, 60.41 FEET; THENCE NORT'] 52
DEGREES 06 MINUTES 27 SECONDS WEST, 7.61 FEET TO THE POINT O GrEGINNING;
THENCE CONTINUING NORTH 52 DEGREES 06 MINUTES 27 SECONDS WEST. 5.30
FEET; THENCE NORTH 37 DEGREES 53 MINUTES 33 SECONDS EAST, 9.35 FEET,
THENCE SOUTH 52 DEGREES 06 MINUTES 27 SECONDS EAST, 5.30 FEET; THENCE
SOUTH 37 DEGREES 53 MINUTES 33 SECONDS WEST, 9.35 FEET TO THE POINT OF
BEGINNING, IN COOK COUNTY, ILLINOIS.

RETAIL PARCEL 12
THAT PART OF LOTS 1 THRU 4, INCLUSIVE, IN LOOMIS AND OTHERS
RESUBDIVISION OF LOTS 3,4, 7, 8,10, 11, 12, 13, 14, 15, 16, 17, 18 AND 19 IN BLOCK 4

IN FORT DEARBORN ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, ALL TAKEN AS A
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TRACT, LYING BELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF 65.50
FEET ABOVE CHICAGO CITY DATUM, LYING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION OF 48.06 ABOVE CHICAGO CITY DATUM, AND LYING
WITHIN ITS HORIZONTAL LIMITS PROJECTED VERTICALLY AND DESCRIBED AS
FOLLOWS:

COMMENCING AT THE INTERSECTION OF THE EAST LINE OF SAID TRACT WITH
THE SOUTHEASTERLY LINE THEREOF; THENCE NORTH 00 DEGREES 55 MINUTES
45 SECO*'DS EAST, ALONG SAID EAST, 60.41 FEET TO THE POINT OF BEGINNING;
THENCE »0RTH 52 DEGREES 06 MINUTES 27 SECONDS WEST, 7.61 FEET; THENCE
NORTH 37 ZEGREES 53 MINUTES 33 SECONDS EAST, 9.35 FEET, THENCE SOUTH 89
DEGREES 07 MINUTES 59 SECONDS EAST, 0.46 FEET TO THE EAST LINE OF SAID
TRACT; THENCE SOUTH 00 DEGREES 55 MINUTES 45 SECONDS WEST, ALONG SAID
EAST LINE, 12.05 “E=T TO THE POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.
CONTAINING 38.3¢ S3UARE FEET, 0.0009 ACRES

Commonly known as 360 North Micaigan Avenue, Chicago, Illinois

Permanent Index Numbers: 17-10-300-0( 1-0000; 17-10-300-002-0000

SMRH:201117909.12 -8-




UNOFFICIAL COPY

EXHIBIT 1.1(C)

EASEMENT EXHIBIT
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IN WITNESS WHEREOF, the undersigned has caused this Consent to be signed by its
duly authorized officer this 24 day of May, 2015.
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CQNNM LLJ

STATE OF wuk‘ ) .. &(ML \QJ'\

COUNTY OF

onthis Q' day of

, before me, the undersigned, a notary public in and for
said state, personally appeared erfonally known to me«T Broved to me on the basis
of satisfactory evidence to be the individual whosp ngme is subscribed to the within instrument and
acknowledged to me that s/he executed ¢ is/her capacity, and y his/her signature on the
instrument, the individual, or person upon be BBR fdwldua d, executed the instrument

Nofary Public ' a/

My Commission Fxpires:

VERNICE BRIGC
NOTARY PUBL 3
State of Connect” i

October 31,2053
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CONSENT OF MORTGAGEE

THE UNDERSIGNED, Bank of America, N.A., a national banking association, as
administrative agent for certain lenders, and the holder of that certain Mortgage dated May 29,
2014, and recorded with the Cook County Recorder on May 30, 2014 as Document No.
1415029042 (the “Mortgage”) and other instruments securing that certain loan in the maximum
principal amount of $84,000,000 (the “Loan™), hereby consents to the execution and recording of
the attached Declaration of Easements, Covenants, Conditions and Restrictions (the
“Declaration”), and agrees that the lien of the Mortgage and other documents securing the Loan
are subject-und subordinate hereto. The address of the undersigned is:

Bank of Ameiiza; 2LA.

One Bryant Paik; 5™ floor
New York, New Yoik 10836
Attention: Catherine E.(Money

With a copy at the same time 1o

Riemer & Braunstein LLP

7 Times Square, Suite 2506

New York, NY 10036

Attention: Stephen G. Schweiger, Esq.

This Consent is intended to, and shall be decmed . {c. constitute a notice from the
undersigned to the Owners for purposes of Section 20.11(1}) heieinabove in the Declaration
entitling the undersigned to receive copies of all notices from eacn ' Ovwner to any Owner.

IN WITNESS WHEREOF,&A//, et Aﬂ ‘Mj has caused this Consent to be signed by

its duly authorized officer this __2-2- no< dayof _ 1 LS 2013

Byr_mm —

Name: Catherine E. Moné.
t

Title: Senior Vice Presi
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STATE OF NEW YORK )
) SS
COUNTY OF NEW YORK )

I,MMM@M} Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY, that Catherine E. Money, the Senior Vice President of Bank

of America, N.A., a national banking association, personally known to me to be the same person
whose nzine is subscribed to the foregoing instrument as such Senior Vice President appeared
before ‘me this day in person and acknowledged that he/she signed and delivered the said
instrument s such officer of said company as his/her own free and voluntary act and as the free
and voluntary sict'of said company, for the uses and purposes therein set forth.

My commission expires

PATRICIA M WHALEN
Notary Pubiic - State of Ne w York
No. 01WH4897976
Qualified in Richmond Coutity

My Commission Expires nioy, 08, 80+ ,—? 0 [ 7
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