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(Se(,urity for Construction Loan)

Coversheet Record ing Informatigp.

MORTGAGOR: 39 CHICAGO BUILDING LLC, a Delaware limited
liability Company

MORTGAGEF: U.S. BANK NATIONAL ASSOCIAT. IN, a nationa
banking association
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GRANTS AND AGREEMENTS

Fixture F ilig, For burposes of Art'iele 9 ofthe Uniforre Commercia] Code, this
Mortgage constitutes g Sccurity Agreement with Mortgagor being the Debtor ang Mortgagee
being the Secured Party, Certain of the Property is or will become “fixtures” (as that term i
defined in the Uniform Commerpia) Code) on the Land, describeq or referred to in thig
Mortgage, ang this Mortgage, Upon veing filed for record in the regj estate records of the city
Or county wherein sych fixtures are Situated gha| Operate alsg ag 5 financing statement
Raming Mortgagor ag the Debtor and Mortgagee g5 the Secureqd Party filed a5 5 fixture filing
in accordance with the applicable provisions of o4iy Uniform Commercia Code upon such of
the Property that js or May become fixtyres, For tiiz Puiposes of the fixtyre filing, the name
of the record owner is 39 CHICAGO BUILDING LLC The addresses of the Debtor and
Secured Party are gey forth in the preamble to thig Mortgage.

In consideration of the benefit that will accrye to Mortgagsi e 5 result of g loan
{the “Loan™ to Mortgagor evidenced by the Note described below, Martgaoor hereby
itrevocably MORTGAGES, GRANTS, TRANSFERS, CONVEYS and A ISIGNS to

2015 in the real estate records of Cook County, Hlinois, undey file no. [| 5/ 37 @ ]
(logether with al amendments, modiﬁcations, exhibits and Supplements thereto, the

‘Borrower Sublease”), Covering certain reg) property located in Cook County, Iinojs and
legally described o Exhibit A (“Premises”)

MORTGAGE
121 87—247’4f’LEGAL 126156732.4
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(b}  Allof Mortgagor’s estate, right, title, claim and interest in the Premises
acquired by Mortgagor.

() Al rights to the alleys, streets and roads adjoining or abutting the Premises,
access, air and developmen; rights, minerals and oil, gas and other
hydrocarbon Substances, Wwaler, water rights and Wwater stock, and aj other rights,
hereditaments, privileges and appurtenances now of hereafter belonging or in any way
appertaining to the Premises (together with the Premises, the “Land™).

ventilating, refrigcwting, plumbing, generating, power, lighting, laundry, maintenance,
incinerati_ng, lifting, 2leaning, fire prevention and extinguishing, security and accegg control,
cooking, gas, clectric ang COMmmunication fixtures, equipment and apparatus; al engines,
motors, conduits, pipes, Puinps. fanks, ducts, compressors, boilers, water heaters and
furnaces; all ranges, stoves, disposals, refrigerators and other appliances; aj| escalators and
elevators, baths, sinks, al| cabines. patitions, mantels, built-in mirrors, window shades,
blinds, SCreens, awnings, storm doors, tndows and sash; al] Carpeting, underpadding, floor
Covering, paneling, and draperies; al fy niskings of public Spaces, halls ang lobbies; and a1
shrubbery and plants. All sych items shal] .o dzemed part of the Land and not severable
wholly or in Part without materig) injury to the fiechold,

{e) All of the Present and fuiyre rents, revenges, issues, aceounts, generaj
intangibles, investment property, instruments, money, cush couivalents, profits and income of
the Land ang Improvements, and all present ang future leases and other agreemenys for the
OCcupancy or use of 4 orany part of the [ ang and lmprovements, neluding, without
limitation, 4] cash or security deposits, advance rentals and deposits o, Payments of similar
nature, and aj| guarantees of tepants® Or occupants® performance under such, teages and
agreements.

{f) All of Mortgagor’s assets, including, without limitation, tangible ang
intangible Personal property now or hereafier uged op acquired in connection with or iy, any
way arising out of op related to the OWnership, development, Operation or Mmaintenance of the
Land ang Improvements (except to the extent any of the foregoing is Owned by the Property
Manager and Mortgagor does not have any right or interest therein), including, without
limitation, aj] furniture, furnishings, €quipment, supplies, inventory and other goods,
wherever located, whether in the possession of Mortgagor, warehousemen, baifee or any
other person; all site plans, plats, architectyra] plans, speciﬁcations, work drawings, surveys
engineering reports, test borings, market Surveys, and other sjm; lar work products; al|

permits, lrcenses, franchiseg and trade hames; all contract rights (including, without
MORTGAGE PAGE 2
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limitation, a] architectural, construction, engineering, consutting and Mmanagement contracts,
all insurance policies, and a/f performance, Payment, completjon and other surety bonds);
and al] claims, causes of action, Warranties, accoynt receivable, escrow accounts, insurance
policies, deposits (mcluding tax, instrance ang other reserves), instruments, documents,
general intangibles and business records,

(€ Al Present and futyre Mmonetary depositg given to any public or private utility
with respect to utility serviceg furnished to the Land or the Improvements.

() All other right, title and interest Mortgagor may now have or acquire under

Land (includ g without limitation, fee simple title interest) anqd Improvements owned or

() All proceeds of the foreg Jing
TO SECURE THE FOLLOWING (“Secured ¢ )b’}gations”):

(1) Payment of the sum of $66,SUO,JCO, with interest thereon, according
to the terms ang Provisions of the promissory note of Cveadate herewith made by Mortgagor
payable to Mortgagee (the “Note™).

(2) Payment of 4| other sums which are or may-biceme owing from

(3) Performance of all other obligations of Mortgagor undey the: Loan

(5) Payment ang performance of g obligations, if'any, and the contracts
under which they arise, which any rider attached o and recorded with this Mortgage recites
are secured hereby.

MORTGAGE
121 87-2474,’LEGAL 126156732 4
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(6) Payment and performance of 4 future advanceg and other obligations
that the thep record owner of the Property may agree to pay and/or perform (whether as
principal, surety or guarantor) for the benefit of Mortgagee, when any such advance or othey
obligation g evidenced by a writing which recites that it i secured by this Mortgage

dates or interest bayment dates or both, in whole or in part), however evidenced, whether or
not any such modification, CXtension or renewal is evidenced by a new or additionaf
Proxissory note or notes,

&) Al Indebtedness, obligations, Covenants and agreements of Mortgagor
under any cfifument between Mortgagor angd Mortgagee, Whether or not i Writing, relating
to (i) any transaction that iS 4 rate swap, basis Swap, forward rae transaction, commodity

relating 1o or governing any or 4] Oithe foregoing, (ii) funds transfers, whether by Fedwire,
Automated Clearing House or other iiedns, and (iii) granting provisiona| credit for deposiis

The term “obligations” i used herein if-ite TPOSt comprehensiye Sense and inclydes
any and al] advances, debts, obligations and liabilies Feretofore, now or hereafter made,
incurred or Created, whether voluntary or nvol untary aad howevyer arising, whether due or
1ot due, absolute Or contingent, liquidated of uniiquidated, deterinined or undetermined, Joint
or several, including without iimitation, all principal, interest, eharoes, incIuding prepayment

As used herein, the term “Logn Documents? means the Note, this Morlgag 3, the Loan
Agreement between Mortgagor and Mortgages of cven date herewith (as amenged -
otherwise modified from fime 10 time, the “Logy Agreement” » and all related agreemcits
executed by Mortgagor, and any and aj modiﬁcations, cxtensions, renewals and
replacements thereof, except there shalj pe excluded from the definition of “Loan

Environmentg| Indemnity (the “Indemnity Agreement”) of even dated herewith made by
Mortgagor, KHP FUND 1L L.P. ang KHP I Hotel Hoiding, LLC (C()Hective]y, the “KHp
Guarantors”) in favor of Mortgagee and (b) each guaranty of the obligations of Mortgagor (o
Moitgagee under the [.oap Agreement Cxecuted by the Kp Guarantors (the “KHp

PAGE ¢4
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MORTGAGOR HEREBY REPRESENTS, WARRANTS, COVENANTS AND
AGREES AS FOL .ows:

1. TITLE AND UsT
1.1 Warranty of Titie

Mortgagor warrants, fepresents; covenants and agrees as follows: (a) Mortgagor
holds a valid subleasehold interest to the | operty, with the fiyj] right and power to grant,
convey and assign the Property; (b} the Property is free from liens, encumbrances, exceptions
and other charges of any kind whatsoever, CXCEPiiet the Permitted Exceptions (as such term
is defined in the Loan Agreement); (¢) no other lien g citcumbrance, whether superior or
inferior to this Mortgage, shall he created or suffered to/pe Created by Mortgagor without the
prior written consent of Mortgagee: (d) no default on the pait of Mortgagor or, to
Mortgagor’s Knowledge, any other person €Xists under any of the Permitted Exceptions angd
all of the Permitted Exceptions are i full force ang effect and jn go0s standing, without
modification; (¢) complete angd current copies of the Permitted Exceptiont haye been

by Mortgagor without Mortgagee®s prior written consent to the extent requiredy the Loan
Agreement: (f) Mortgagor shal] comply in all materia| Tespects with all the torms of the
Permitted Exceptions and shalf deliver to Mortgagee 4 copy of all materiaj claims, demgnis

MORTGAGE
121 87-2474/LEGAL 126156732 4
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Permitted Exceptions while this Mortgage is in effect. As used herein, “Knowledge” means
the actual knowledge of either (i) Ben Rowe, and if Ben Rowe ceases to be an Administrative
Member of Kimpton Investment Partners [I1 LLC, then any replacement Administrative
Member of Kimpton Investment Partners I LLC; or (ii) Judy Miles, and if Judy Miles
ceases to be an Administrative Member of Kimpton Investment Partners IIT LLC, then any
replacement Administrative Member of Kimpton Investment Partners 111 LLC and/or (iii)
Eric Moulton, and it Eric Moulton ceases to be the asset manager for the Property, then any
replacement asset manager for the Property.

12 Non-Agricultural Use; Commercial Loan

Mongagor represents and warrants to Mortgagee that (a) the Property is not used
principally foragricultural purposes and (b) the Loan secured by this Mortgage was not made
primarily for personal, family or household purposes.

2. MORTGACOR’S COVENANTS
2.1 Payment aud Porformance of Secured Obligations

Mottgagor shall pay whei die all sums which are now or which may become owing
under the Note, and shall pay and perforin all other Secured Obligations in accordance with
their terms, in each case subject to the rotice-and cure periods set forth in the Loan
Documents.

2.2 Payment of Taxes, Utilities, Liens‘and Charges
(a)  Taxes and Assessments

Except as the same may otherwise be paid under Section’3, and subject to
Mortgagor’s right to contest such taxes and assessments, Mortgagor-shall pay when due
directly to the payee thereof all taxes and assessments (including, wichevt limitation,
nongovernmental levies or assessments such as maintenance charges, ovitier association dues
or charges, or fees, levies or charges resulting from covenants, conditions o restrictions)
levied, assessed or charged against or with respect to the Property or this Mertgzzge. Upon
request, Mortgagor shall promptly furnish to Mortgagee all notices of amounts ¢us under this
subparagraph and all receipts evidencing such payments.

{b)  Utilities

Mortgagor shall pay (or cause to be paid) when due all utility charges and
assessments for services furnished to the Property.

MORTGAGE PAGE 6
i2187-2474/LEGAL126156732 4
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(¢} Labor and Materials

Mortgagor shall pay when due the claims of all persons supplying labor or materials
to or in connection with the Property subject to Mortgagor’s right to contest such claims
under the Loan Agreement and Section 2.2(d) of this Mortgage.

{d)  Liens and Charges

Mortgagor shall promptly discharge any lien, encumbrance or other charge, whether
superintor inferior to this Mortgage, which may be claimed against the Property; provided
that Mditzagor shall have the right to contest the amount or validity in whole or in part of
any lier,, sncumbrance or other charge against the Property as provided in the Loan
Agreement.

(ey . Taxes, Assessments and Other Charges Imposed on Mortgagee

If, at any time aficr the date of this Mortgage, any law is enacted or changed
{including any interpretatien thereof) which subjects Mortgagee to any increase in any tax
{except income taxes), assessraent or other charge, in any form measured by or based on any
portion of the indebtedness securtd by this Mortgage, Mortgagor shall pay such increased
amount to Mortgagee on demand.

2.3 Insurance
(a)  Coverages Required

Mortgagor shall keep (or cause to be kept) the‘nsurance coverages in effect with
respect to the Property as required under the Loan Agreemeri.

(b)  Policies

Each insurance policy shall be with a company and in a form accantable to
Mortgagee as required under the Loan Agreement. Each hazard insuranice pelicy shall
include a Form 438BFU or equivalent mortgagee endorsement in favor of Mortagee. Fach
liability insurance policy shall name Mortgagee as an additional insured. All réguired
policies will provide for written notice to Mortgagee prior to the effective date of 2ay
cancellation or material amendment to the extent required under Schedule 4.2 of the Loan
Agreement. Mortgagor shall furnish to Mortgagee the original of each required insurance
policy, or a certified copy thereof together with a certificate of insurance setting forth the
coverage, the limits of liability, the carrier, the policy number and the expiration date (except
as otherwise provided in Schedule 4.2 of the Loan Agreement. As security for the Secured
Obligations, Mortgagor hereby assigns to Mortgagee all required insurance policies, together
with all proceeds thereof, rights thereto and all unearned premiums returnable upon

cancellation.

MORTGAGE PAGE?
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] Payment; Renewals

Mortgagor shall promptly furnish to Mortgagee all renewal notices relating to
insurance poticies. Except as the same may otherwise be paid under Section 3, Mortgagor
shall pay (or cause to be paid) all premiums on insurance policies directly to the carrier. At
least 30 days prior to the expiration date of each such policy, Mortgagor shall furnish to
Mortgagee a renewal policy in a form acceptable to Mortgagee, together with evidence that
the renewal premium has been paid.

(d)  Application of Insurance Proceeds

In'the event of any loss for which costs to repair or restore the Property are
reasonably xpeciad to be in excess of $250,000, Mortgagor shall give prompt written notice
thereof to the insurance carrier and Mortgagee, Mortgagor hereby authorizes Mortgagee to
receive insurance prozesds (the “Net Proceeds”) on behalf of Mortgagor; provided, however,
if the Net Proceeds shall U less than the $750,000 (the “Threshold Amount”) and the costs
of repairing or restoring theroperty as nearly as possible to the condition of the Property
immediately prior to the event of [ss shall be less than the Threshold Amount, the Net
Proceeds shall be disbursed by Mortzagee to Mortgagor upon receipt. Mortgagee may
participate in any settlement discussions with any insurance companies (and shall approve
the final settlement, which approval sha'I not be unreasonably withheld or delayed) with
respect to any casualty in which the net praceeds or the costs of completing the Restoration
are equal to or greater than the Threshold Amaunt. Ifthe Net Proceeds are equal to or
greater than the Threshold Amount or the costs of rzpairing or restoring the Property is equal
to or greater than the Threshold Amount, Mortgagee sli#il make the Net Proceeds available
to repair or restore the Property in accordance with and subject to Section 2.3(e). Mortgageo
shall apply any Net Proceeds equal to or greater than the Thiestiold Amount received by it
hereunder first to the payment of the costs and expenses incuried in the collection of the
proceeds and then, in its absolute discretion and without regard 1o (b adequacy of its
security, to:

(1) The payment of the Secured Obligations, whether thexGue and
payable or not. Any such application of proceeds to principal on the Note stia!? k& without
the imposition of any prepayment fee otherwise payable under the Note, but shali not extend
or postpone the due dates of the installment payments under the Note, or change the amounts
thereof; or

(2)  The reimbursement of Mortgagor, under Mortgagee’s prescribed
disbursement control procedures, for the cost of restoration or repair of the Property.
Mortgagee may, at its option, condition the reimbursement on Morigagee’s approval of the
plans and specifications of the reconstruction, contractor’s cost estimates, architect’s
certificates, waivers of liens, sworn statements of mechanics and materialmen, and such other

MORTGAGE PAGE 8
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evidence of costs, percentage completion of construction, application of payments and
satisfaction of liens as Mortgagee may reasonably require.

Nothing herein contained shall be deemed to excuse Mortgagor from restoring,
repairing or maintaining the Property as provided in Section 2.4, regardless of whether or not
there are insurance proceeds available or whether any such proceeds are sufficient in amount.
Notwithstanding anything herein to the contrary, in the event of a conflict between the terms
of this Mortgage and the terms of that certain Ground Lease dated January 9, 2014, by and
between The University of Chicago, as lessor, and Sublessor, as lessee (the “Ground Lease™),
with réspect to the application of insurance proceeds, the terms of the Ground Lease shall
prevail,

). Application of Insurance Proceeds to Restoration

Notwithstandirig the provisions of Section 2.3(d) and subject to the terms of the
Ground Lease in ali-vcspects, Mortgagor, rather than Mortgagee, shall have the right to direct
the application of Net Pracceds to payment of the Secured Obligations or to repair or
restoration of the Property upor satisfaction of the fotlowing conditions:

(1) There is thenis-Default (as defined in the Loan Agreement) or Event
of Default.

(2)  Ifthe proceeds are to-he anplied to repair or restoration, then in
addition to the matters required under Section 2 2(4)(2) above, Mortgagee shall have
approved in its reasonable, good faith discretion each/of the following with respect to the
repair or restoration: (i) the construction contract, and i required by Mortgagee, payment
and performance bonds with dual obligee rider; (if) evidence that the insurance proceeds are
adequate to restore the Property to its condition immediately priorto the casualty, and if
insufficient, the deficiency shall be deposited with Mortgagee fordisbursement prior to
disbursement of insurance proceeds; (iii} evidence that Mortgagor has {unds or insurance
proceeds sufficient to pay operating expenses, taxes, debt service and sther carrying costs of
the Property through the period of repair or restoration; (iv) evidence that-upon.such repair or
restoration, the Property will be in substantial compliance with all applicabl¢ lav's
ordinances and regulations; (v) reasonable evidence that such repair or restoration.of the
Property will be completed at least 30 days before the current maturity date under ihe iNote:
and (vi) evidence that upon the completion of any such repair or restoration of the Properiy
will produce sufficient income and be of sufficient value to be adequate security for the
Secured Obligations.

(3)  Each disbursement shall be made in accordance with and subject to the
provisions of the Loan Agreement.

MORTGAGE PAGE 9
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(4)  Mortgagor shall execute and deliver to Mortgagee such additional
security documents and instruments as Mortgagee deems necessary to continue and to petfect
Mortgagee’s security interest in the Property.

H Transfer of Title

If the Property is sold pursuant to Section 4 or if Mortgagee otherwise acquires title
to the Property, Mortgagee shall have all of the right, title and interest of Mortgagor in and to
any insurance policies and unearned premiums thereon and in and to the proceeds resulting
from pdiy damage to the Property prior to such sale or acquisition (provided that the
foregotiig shall not apply to proceeds of business interruption or lability insurance).

2.4 Preservation and Maintenance of Property; Right of Entry
(a)’ ~ Preservation and Maintenance

Mortgagor represénis and warrants that the Improvements are free from damage
caused by fire or other casualty Mortgagor shall (i) not commit or suffer any physical waste
Or permit any impairment or deterioration of the Property, (ii) not abandon the Property,

(iii) restore or repair (or cause to be.Lestored and repaired) promptly and in a good and
workmanlike manner all or any part ef e Property to the equivalent of its original condition,
or such other condition as Mortgagee may arprove in writing, in the event of any damage,
injury or loss thereto, whether or not insuraace proceeds are available to cover in whole or in
part the costs of such restoration or repair, (iv)kzep the Property, including the
improvements, fixtures, equipment, machinery and azpliances thereon {or cause the same to
be kept}, in good condition and repair and shall replace rixtures, equipment, machinery and
appliances of the Property when necessary in Mortgager's reasonable discretion to keep such
items in good condition and repair, and (v) generally operate anq maintain the Property (or
cause the same to be operated and maintained) in a commercialiy *¢asonable manner.

(b)  Alterations

None of the Improvements shall e structurally altered, removed or demclished, in
whole or in part, without Mortgagee’s prior written consent not to be unrcasonabiv-withheld,
conditioned or delayed, provided Mortgagee’s consent shall not be required for (w) tie
Construction (as defined in the Loan Agreement), (x) capital improvements, the anticipatid
cost of which do not exceed $500,000, (v} alterations which are required to be performed
under the Operating Agreement (as defined in the Loan Agreement), or (z) any alterations or
improvements required on an urgent basis to address life-safety issues {(provided that
Mortgagor uses commercially reasonable efforts to promptly notify Mortgagee thereof).
Mortgagor shall not remove any fixture or chattel covered by this Mortgage and adapted to
the use and enjoyment of the Property at any time without Mortgagee’s prior written consent

MORTGAGE PAGE 10
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unless actually replaced by an article of equal suitability which is owned by Mortgagor free
and clear of any lien or security interest.

{c) Right of Entry

Mortgagee is hereby authorized to enter the Property, including the interior of any
structures, at reasonable times and after reasonable notice, for the purpose of inspecting the
Property to determine Mortgagor’s compliance with this Section.

2.5 Intentionally Omitted
24 -~ Use of Property

Mortgageiepresents and warrants to Mortgagee that the Land, the Improvements
and their intended nse by Mortgagor comply in all material respects with all applicable
restrictive covenants, zoring and subdivision laws, ordinances, regulations and legal
requirements, building codes) flood disaster laws, applicable health and environmental laws
and regulations and al] other Jaws,. ordinances, regulations, orders and legal requirements
issued by any state, federal or 1 unicipal authority having or claiming jurisdiction over the
Property. Mortgagor shall comply, in‘all material respects, with all laws, ordihances,
regulations and requirements of any gaveramental body, and all other covenants, conditions
and restrictions applicable to the Property and.its intended use. UnJess required by
applicable law or unless Morigagee has othelwise agreed in writing, Mortgagor shall not
allow changes in the use for which all or any pa:t ¢ fthe Property was intended at the time
this Mortgage was executed. Mortgagor shall not inigate or acquiesce in a change in the
zoning classification of the Property without Mortgage<’s prior written consent not to be
unreasonably withheld, conditioned or delayed.

2.7 Condemnation
{(a)  Proceedings

Mortgagor shall promptly notify Mortgagee of any action or proceeding relating to
any condemnation or other taking (including, without limitation, any change intlie/gtade of
the Property), whether direct or indirect, of the Property or part thereof or interest theiein,
and Mortgagor shall appear in and prosecute any such action or proceeding unless othenvise
directed by Mortgagee in writing. Mortgagor authorizes Mortgagee, at Mortgagee’s option,
to settle or compromise any claim with tespect to proceeds from such claim which exceed the
Threshold Amount in connection with such condemnation or other taking. Subject to
Article 14 of the Ground Lease, all awards, payments, damages, direct, consequential and
otherwise, claims and proceeds thereof, in connection with any such condemnation or other
taking, or for conveyances in lieu of condemnation, are hereby assigned to Mortgagee, and
all proceeds of any such awards, payments, damages or claims shall be paid to Mortgagee.
MORTGAGE PAGE 1
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(b} Application of Condemnation Proceeds

Mortgagee shalf apply any such proceeds in the manner and upon the terms and
conditions set forth in Section 2.3(d) relating to the application of insurance proceeds.

2.8  Protection of Mortgagee’s Security

Mortgagor shall give notice to Mortgagee of and shall appear in and defend any
action or proceeding that may, if adversely determined, affect the Property in material
manner. the interests of Mortgagee therein, or the rights or remedies of Mortgagee under the
LoanCocuments, If any such action or proceeding is commenced and there is an uncured
Event of Default, or Mortgagor fails to perform any of the Secured Obligations beyond any
applicable wotice and cure period, Mortgagee may, at its option following notice to
Mortgagor, makc eny appearances, disburse any sums, pay or settle any clairs that have
resulted in or may-fesi!t in a lien of any portion of the Property, make any entries upon the
Property and take anv/actions as may be necessary or desirable to (1) protect or enforce the
security of this Mortgage (i) remedy Mortgagor’s failure to perform the Secured
Obligations (without walving sush default by Mortgagor), or (iii) otherwise protect
Mortgagee’s interests in the Praperty. Mortgagor shall pay all actual out-of-pocket losses,
damages, fees, costs and expenses incusred by Mortgagee in taking such actions; including,
without limitation, reasonable legal fees

2.9 Reimbursement of Mortgagee’s Expenses

All amounts disbursed by Mortgagee purstasii o Section 2.8 or any other provision
of this Mortgage or the other ILoan Documents, with inte:¢st thereon at the Default Rate (as
such term is defined in the Loan Agreement) from the dat>of disbursement until repaid, shall
constitute a Secured Obligation. All such amounts shall be irimediately due and payable and
bear interest from the date of disbursement at the lesser of the Defiglt Rate or the maximum
rate permitted by faw.

2.10  Books and Records on Property

Mortgagor shall keep and maintain at Mortgagor’s address stated above or 4t the
Property , or such other place as Mortgagee may approve m writing, books of accavittand
records adequate to reflect correctly the results of operation of the Property and copies i 211
written contracts, leases and other documents affecting the Property. Such books, records,
contracts, leases and other documents shall be subject to eXamination, inspection and
Copying at any reasonable time upon advanced written notice by Mortgagee, but in any
event, no more than one per year, unless an Event of Default is continuing, Mortgagor shall
furnish to Mortgagee, within 30 days after Mortgagee’s request therefor, the tollowing
documents, each certified to Mortgagee by Mortgagor as being true, correct and complete in
all material respects: (a) copies of all leases and other agreements for occupancy or use of all
MORTGAGE PAGE 12
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or any portion of the Property, (b) a rent roll for the Property, showing the name of each
tenant, and for each tenant, the suite occupied, the number of square feet rented, the lease

expiration date, the rent payable, the date through which rent has been paid,
any security deposit, and the number and term of any renewal options, (c) ¢
recent real and personal property tax statements for the Property, and (d) co

the amount of
opies of the most
pies of the most

recent statements for the insurance coverage maintained pursuant to this Mortgage,

2.11  Leasehold Provisions

fa)  Mortgagor hereby covenants and warrants and represents to

Mortgagee with

respect ic the Borrower Sublease and Mortgagor’s subleasehold estate thercunder as follows:

('} Asof'the date hereof, the Borrower Sublease is in ful

| force and effect

and, excepbas otherwise disclosed to the Mortgagee prior to the date hercof,

unmodifiec by any writing or otherwise;

(2)  Asotrhe date hereof, afl rent, additional rent and/or other charges

reserved in or payablé under the Borrower Sublease have been paid
they are payable to the (ate stereof’

to the extent that

(3)  Asofthe date heroof, Mortgagor enjoys the quiet and peaceful

possession of the subleasehold estate;

(4)  Asofthe date hereof, Marigagor has not delivered or received any

notices of default under the Borrower Subltase.and is not in default

under any of the

terms of the Borrower Sublease and there are ne circumstances which, with the
passage of time or the giving of notice or both, would constitute a default under the

Borrower Sublease;

(5)  Asofthe date hereof, the lessor under the Eotrawar Sublease is not in
default under any of the terms of the Borrower Sublease on itsartio be observed or

performed;

{6)  Asofthe date hereof, Mortgagor has delivered to Mortgages atrue,

accurate and complete copy of the Borrower Sublease;

(7} Mortgagor shall timely pay the rent and all other sums and charges

payable under the Borrower Sublease;

(8)  Mortgagor shall timely perform and observe all of the terms,

covenants and conditions required to be performed and observed by
the Borrower Sublease, the breach of which could (beyond applicab

the lessee under
le notice and/or

cure periods) permit any party to the Borrower Sublease to validly terminate the
Borrower Sublease {including, but without limiting the generality of the foregoing,

MORTGAGE
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any payment obligations), shall do al] things necessary to preserve and to keep
unimpaired its rights under the Borrower Sublease, shall not waive, excuse or
discharge any of the material obligations of the lessor under the Borrower Sublease
without Mortgagee’s prior written consent in each instance (which consent shall not
be unreasonably withheld, conditioned or delayed) and shall diligently and
continuously enforce the material obligations of the lessor under the Borrower
Sublease;

(%) Mortgagor shall not do, permit or suffer any event or omission as a
result of which there could occur a default under the Borrower Sublcase or any event
which, with the giving of notice or the passage of time, or both, would constitute a
derandt under the Borrower Sublease which could permit any party to the Borrower
SublZace to validly terminate the Borrower Sublease (including, but without limiting
the genarality of the foregoing, a default in any payment obligation);

(10)-Mortgagor shall not cancel, terminate, surrender, modify or amend or
in any way alter Or peqmit the alteration of any of the provisions of the Borrower
Sublease or agree to any iermination, amendment, modification or surrender of the
Borrower Sublease withoyt Mortgagee’s prior written consent in each instance
(which consent shall not be-0:q zasonably withheld, conditioned or delayed);

(11} Mortgagor will pi omyiiy notify Mortgagee of any defaults by any
party under the Borrower Sublease and shall deliver to Mortgagee copies of any
notice of default by any party under the Botrower Sublease, or of any notice from the
lessor under the Borrower Sublease of its lutemiion to terminate the Borrower
Sublease or to reenter and take possession of th¢ Troperty, promptly upon delivery or
receipt of such notice, as the case may be;

(12)  Mortgagor shall promptly furnish to Morigagee copies of such
information and evidence as Mortgagee may reasonably reguest concerning
Mortgagor’s due observance, performance and compliance wita the terms, covenants
and conditions of the Borrower Sublease;

(13)  Mortgagor shall not consent to the subordination of the Borriwer
Sublease to any mortgages of the fee interest and/or leasehold interest in the Croperty,
except those in favor of Mortgagee;

(14)  Any default under the Sublease or any failure by Mortgagor to perform
its obligations under the Sublease shall constitute a default hereunder: and

(15)  Mortgagor, at its sole cost and expense, shall execute and deliver to
Mortgagee, within five days after request, such documents, instruments or agreements

MORTGAGE PAGE 14
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as may be required to permit Mortgagee to cure any default under the Borrower
Sublease,

(b)  Inthe event of default by Mortgagor in the performance of any of its
obligations under the Borrower Sublease, including, but without limiting the generality of the
foregoing, any default in the payment of any sums payable thereunder, then, in each and
every case, Mortgagee may, at its option, cause the default or defaults 1o be remedied and
otherwise exercise any and all of the rights of Mortgagor thereunder in the name of and on
behalf of Mortgagor, Mortgagor shall, on demand, reimburse Mortgagee for all advances
made aid expenses incurred by Mortgagee in curing any such default (including, without
limiting the generality of the foregoing, reasonable attorneys’ fees and disbursements),
together with interest thereon computed at the Default Rate from the date that such advance
is made, to.<nd including the date the same is paid to Mortgagee.

(c)  Morgegor shall give Mortgagee notice of its intention to exercise each and
every option, if any; 10 extend the term of the Borrower Sublease, at least 30 days prior to the
expiration of the time to'exerdise such option under the terms thereof, If Mortgagor intends
to extend the term of the Borrowtr Sublease, it shall deliver to Mortgagee, with the notice of
such decision, a copy of the notice-of extension delivered to the lessor thereunder, together
with the terms and conditions of suchextension.

(d)  Mortgagor shall request and iiake dilj gent efforts to obtain, within 30 days
after written demand by Mortgagee, an estoppetecertificate from the lessor under the
Borrower Sublease setting forth (i) the name 0404 lessee and the lessor thereunder, (ii) that
the Borrower Sublease is in full force and effect a1d nes not been modified or, if it has been
modified, the date of each modification (together with.Copies of each such modification),
(iii} the basic rent payable under the Borrower Subleasc, (iv).the date to which all rental
charges have been paid by the lessee under the Borrower Sublease, (v) whether a notice of
default has been received by the lessor under the Borrower Subl¢asz which has not been
cured, and if such notice has been received, the date it was received arid the nature of the
default, (vi) whether there are any alleged defaults of the lessee under the Borrower Sublease
and, if there are, setting forth the nature thercof in reasonable detail, and {vibifthe lessee
under the Borrower Sublease shall be in default, a complete description of the dufault.

(e)  Anything contained herein to the contrary notwithstanding, this Mor/gage
shall not constitute an assignment of the Borrower Sublease within the meaning of any
provision thereof prohibiting its assignment and Mortgagee shall have no liability or
obligation thereunder by reason of its acceptance of this Mortgage. Mortgagee shall be liable
for the obligations of the lessee arising under the Borrower Sublease for only that period of
time which Mortgagee is in possession of the Property or has acquired, by forectosure or
otherwise, and is holding all of Mortgagor’s right, title and interest therein.

MORTGAGE PAGE 15
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{H) It is hereby agreed that the fee title, leasehold title and subleasehold estate
shall not merge but shall always be kept separate and distinct, notwithstanding the union of
any of said estates in either the lessor under the Borrower Sublease, Mortgagor or a third
party, whether by purchase or otherwise. 1f Mortgagor shall acquire fee title to the property
leased to Mortgagor, or any other estate, title or interest in the property demised under the
Borrower Sublease, or any portion thereof, then, immediately upon Mortgagor’s acquisition
thereof, this Mortgage automatically shall spread to cover Mortgagor’s interest in such leased
property on the same terms, covenants and conditions as set forth herein. Upon such
acquisition, Mortgagor, at its sole cost and expense, shall deliver to Mortgagee an ALTA
Form 3 Mortgage Title Insurance Policy issued by the Title Company (as defined in the
Loan Agieement), insuring that this Mortgage, as so spread to cover Mortgagor’s interest in
such leased praverty, is a valid first lien on Mortgagor’s interest therein, subject only to the
Permitted Execrtions. It is the intention of Mortgagor and Mortgagee that no documents,
instruments or agraeiments shall be necessary to confirm the foregoing spread of this
Mortgage to cover iortzagor’s interest in such leased property, as aforesaid, and that such
spreader shall occur autorsatically upon the consummation of Mortgagor’s acquisition of
such estate, title or interesi to such leased property. Notwithstanding the foregoing,
Mortgagor shall make, execute, acknowledge and deliver to Mortgagee or so cause to be
made, executed, acknowledged and delivered to Mortgagee, in form satisfactory to
Mortgagee, all such further or other Josusments, instruments, agrecments or assurances as
may be required by Mortgagee to confirin the foregoing spread of this Mortgage to cover
Mortgagor’s interest in such leased property. Mortgagor shall pay all expenses incurred by
Mortgagee in connection with the preparation, execution, acknowledgement, delivery and/or
recording of any such documents, including, but without limiting the generality of the
foregoing, all filing, registration and recording fees‘and 2harges, documentary stamps,
mortgage taxes, intangible taxes and reasonable attorneys’ fees, costs and disbursements,

(g)  Ifany action or proceeding shall be instituteato evict Mortgagor or to recover
possession of the Property or any part thereof or interest thereinorany action or proceeding
otherwise affecting the Borrower Subleasc or this Mortgage shall be iastituted, then
Mortgagor will, immediately upon service thereof on or to Mortgagor, deliver to Mortgagee
a true and complete copy of each petition, summons, complaint, notice of metion, order to
show cause and of all other provisions, pleadings and papers, however designatcd;served in
any such action or proceeding.

(h)  Ifthe Borrower Sublease contains provisions which require mandatory
arbitration for the resolution of any disputes arising under the Borrower Sublease and, to the
extent Mortgagor has any rights to agree to or approve such arbitration, Mortgagor will not
agree to arbitrate any disputes arising under the Borrower Sublease without the written
consent of Mortgagee, which consent can be withheld at the sole discretion of Mortgagee.
Notwithstanding the foregoing, in the event that Mortgagee consents to such an arbitration,
Mortgagor will give Mortgagee prompt written notice of the commencement of such
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arbitration and so long as no Event of Default shall have occurred and be continuing, (i)
Mortgagee shall have the right to intervene and participate in any such proceeding, (ii)
Mortgagor shall confer with Mortgagee to the extent which Mortgagee reasonably deems
necessary for the protection of Mortgagee, upon the written request of Mortgagee, and (iii)
Mortgagor shall select an arbitrator who is approved in writing by Mortgagee; provided,
however, that if at the time any such proceeding shall be commenced or shall be in progress
an Event of Default shail have occurred and be continuing, Mortgagor hereby irrevocably
appoints and constitutes Mortgagee as its true and lawful attorney-in-fact, which appointment
is coupled with an interest, in its name, place and stead, to exercise, at the expense of
Mortgagcr, all right, title and interest of Mortgagor in connection with such arbitration,
meluding the right to appoint arbitrators and to conduct arbitration proceedings on behalf of
Mortgagor. Nathing contained herein shall obligate Mortgagee to participate in such
arbitration,

(i) Mortgazor shall, within ten days after written demand therefor from
Mortgagee, deliver to Mortgagee proof of payment of all items that are required to be paid by
Mortgagor under the BorrewZr Sublease, including, without limitation, rent and other
charges required to be paid under the Borrower Sublease.

) It the Borrower Suvléase shall be terminated prior to the natural expiration of
its term, and if Mortgagee or its desigiie¢ shall acquire from the lessor under such Borrower
Sublease a new lease of the Property demised thereunder and the improvements located
thereon, Mortgagor shall have no right, title'er interest in or to such new lease or the
subleasehold estate created thereby, or renewal privileges therein contained.

3. RESERVES
3.1  Deposits

[frequired by Mortgagee, Mortgagor shall, at the time of making each monthly
installment payment under the Loan Agreement, deposit with Mortgageed sum, as estimated
by Mortgagee, equal to (i) the taxes and special assessments next due ori the Property and
(ii) the premiums that will next become due on insurance policies as may be/required under
this Mortgage, less all sums already deposited therefor, divided by the number of rronths to
elapse before two months prior to the date when such taxes and special assessments will
become delinquent. If required by Mortgagee, Mortgagor shall promptly deliver to
Mortgagee all bills and notices with respect to any taxes and assessments. Unless Mortgagor
and Mortgagee otherwise agree in writing, Mortgagee shall not be required to pay Mortgagor
any interest, earnings or profits on any sums deposited with Mortgagee. All sums deposited
with Mortgagee under this Section 3.1 are hereby pledged as security for the Secured
Obligations.

MORTGAGE PAGE 17
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3.2 Application of Deposits

All'such deposited sums shall be held by Morigagee and applied in such order as
Mortgagee elects to pay such taxes, assessments, premiums and other impositions or, upon
any continuing Event of Default, may be applied in whole or in part, to the Secured
Obligations. The arrangement provided for in this Section 3 is solely for the added
protection of Mortgagee and entails no responsibility on Mortgagee’s part beyond the
allowing of due credit, without interest, for the sums actually received by it. Upon any
assignment of this Mortgage by Mortgagee, any funds on hand shall be turned over to the
assignec and any responsibility of Mortgagee with respect thercto shall terminate. Each
transter ofthe Property in accordance with Section 4 shall automatically transfer to the
transferce (lLrights of Mortgagor with respect to any funds deposited hereunder. Upon
payment in fill.of the Secured Obligations, Mortgagee shall promptly refund to Mortgagor
the remaining balance of any deposits then held by Mortgagee.

3.3 Adjusiments to Deposits

If the total deposits held by Mortgagee exceed the amount deemed necessary by
Mortgagee to provide for the payment of such taxes, assessments and premiums and such
excess shall, provided there is no coxiinuing Event of Default or any event which would
constitute an Event of Default if not cured within the time aliowed, be credited by Mortgagee
on the next due installment or installmen:s ofsuch deposits. If at any time the total deposits
held by Mortgagee are less than the amount deemed necessary by Mortgagee in its
reasonable good faith discretion to provide for the mayment of such taxes and assessments
and premiums, Mortgagor shall promptly deposit the acficiency with Mortgagee after receipt
of written demand from Mortgagee.

3.4 Conditional Waiver

Notwithstanding the foregoing, Mortgagee shall not requirc flie payment of reserves
as provided in this Section until a delinquency occurs in the payment ol such taxes and
assessments, premiums and other impositions, or until the occurrence and vontinuance of an
Event of Default,

4. RESTRICTIONS ON TRANSFER OR ENCUMBRANCE

(a)  Neither the Property nor any part thereof or interest therein shall be
encumbered, sold (by contract or otherwise), conveyed, leased or otherwise transferred by
Mortgagor other than pursuant to the Master Lease (defined below} and the rights of the
tenant thereunder; nor shall {except with respect to the Permitted Transfers defined below or
in accordance with the Loan Agreement) there be any change in (i) the ownetship or control
of any of Mortgagor’s stock if Mortgagor is a corporation, (it) the ownership or control of
any membership interest in Mortgagor if Mortgagor is a limited liability company, (iii) the
MORTGAGE PAGE 18
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ownership or control of any general partnership interest in Mortgagor if Mortgagor is a
partnership, (iv) the direct or indirect ownership or control of any beneficial interests in
Mortgagor if Mortgagor is not otherwise a natural person or persons, or (v) the ownership or
control of any stock, membership, any partnership interest or any other beneficial interest in
any corporation, partnership or other entity that KHP Fund 111, L.P., a California limited
partnership, has a direct or indirect ownership interest in, which entity also has a direct or
indirect ownership interest in Mortgagor. Any such action without Mortgagee’s prior written
consent shall be deemed to increase the risk of Mortgagee and shall constitute an Event of
Default if not corrected within five days after Mortgagee’s delivery of written demand to
Mortgagcr. Mortgagee may, in its sole discretion, consent to any such action subject to such
terms ana conditions as Mortgagee may require.

(b} < Natwithstanding the foregoing, the following transfers shall not be subject to

Mortgagee’s consent (collectively, the “Permitted Transfers™):

(i) = any.<ale, conveyance or other transfer of any limited partnership
interests in KHP #eadiall, LP. (“KHP Fund II™);

(i)  any transfershy Kimpton Investment Partners {II LLC, a Delaware
limited liability company (“KX12 1I17), of interests in KHP Fund 111, provided that
following any such transfer Kiz? 1L (a) owns not less than 0.75% of the equity
interests in KHP Fund I and (b) is flicsole general partner of KHP Fund I11;

{iii)  any transfer of interests in<IP [ by and among members of KIP 111,

{(iv)  any transfer of interests in KHP 1, GP, LLC (a) to or among the
executives responsible for the day-to-day managzuient of KHP Fund I or (b) by
members of KHP III GP, LLC (1) for legitimate esta’e planning purposes or (2)
resulting from the death, incapacity, disability or divorce s any such members;

(v}  any transfer of, or transfer of interests in, Kimp onvGroup Holding
LLC;

(vi)  any transfer of interests in Kearny Street I11 LLC, a Delawire limited
liability company (“Kearny IIT"): (a) to or among the executives responsiol< for the
day-to-day management of Fund II1 or (b) by members of Kearny II1 (1) for
legitimate estate planning purposes or (2) resulting from the death, incapacity,
disability or divorce of such members;

(vity  the Master Lease; and

(viii)  any other transfer to which Mortgagee has consented in writing in its
sole discretion.
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S. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT
5. Grant to Mortgagee

This Mortgage constitutes a security agreement pursuant to the Uniform Commercial
Code with respect to:

(a}  Any of the Property which, under applicable law, is not real property or
effectively made part of the real property by the provisions of this Mortgage, and any sums
deposited with Mortgagee by Mortgagor pursuant to the terms of Section 3.1 herein; and

{0}~ Any and all other property now or hereafter described on any Uniform
Commerciai Code Financing Statement naming Mortgagor as Debtor and Mortgagee as
Secured Party zina affecting property in any way connected with the use and enjoyment of the
Property (any andallsuch other property constituting “Property” for purposes of this
Mortgage);

and Mortgagor hereby grants Mortgagee a security interest in all property described in
clauses (a) and (b) above as seCurity for the Secured Obligations. Mortgagor hereby
authorizes Mortgagee to file or cause to be filed such financing statements as reasonably
deemed necessary to perfect, preserve, wontinue, extend in time or maintain the security
interests herein contained. To the exten? permitted by applicable law, such financing
statements may contain a description of collateral broader than as set forth in this Mortgage.
Mortgagor and Mortgagee agree, however, tha nzither the foregoing grant of a security
interest nor the filing of any such financing stateraedtshall be construed as limiting the
parties’ stated intention that everything used in connezticn with the production of income
from the Property, or adapted for use therein, or which i< described or reflected in this
Mortgage, is and at all times shall be regarded as part of the/Land.

52 Mortgagee's Rights and Remedies

With respect to the Property subject to the foregoing security intecest, Morigagee
shall have all of the rights and remedies (i) of a secured party under the Unifst Commercial
Code, (i) provided herein, including, without limitation, the right to cause such P onerty to
be sold by Mortgagee under the power of sale granted by this Mortgage, and (it} provided by
applicable law. In exercising its remedies, Mortgagee may proceed against the items ofreal
property and any items of personal property separately or together and in any order
whatsoever, without in any way affecting the availability of Mortgagee’s remedies. Upon
demand by Mortgagee following a continuing Event of Default hereunder, Mortgagor shall
assemble any items of personal property and make them available to Mortgagee at the Land.
Mortgagee shall give Mortgagor at least ten days® prior written notice of the time and place
of any public sale or other disposition of such Property or of the time of or after which any
private sale or any other intended disposition is to be made. Any person permitted by law to
MORTGAGE PAGE 20
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purchase at any such sale may do so. Such Property may be sold at any one or more public
or private sales as permitted by applicable law.

53 Use

(a)  None of the personal property shall be used for any unlawful purpose, for hire
or in any way which would limit or void any insurance required to be maintained under this
Mortgage.

(b}  The personal property is not used or bought for personal, family or household
purposes.

6. ASSFGNMENT OF RENTS AND LEASES
6.1  Assigiiment of Rents and Leases

As security for the Secured Obligations, Mortgagor assigns and transfers to
Mertgagee and grants Mortgagee a security interest in and to all right, title and interest of
Mortgagor in and to: {a) any «nd ull present and future leases, subleases, and licenses and
other agreements for the occupancy or use of all or any part of the Property, and any and all
extensions, renewals and replacements thereof (“Leases™); (b) all cash or security deposits,
advance rentals and deposits of a simila nature under the Leases; (c) any and all guarantees
of tenants’ or occupants’ performances uncer aay and all Leases; and (d) all rents, issues,
profits, accounts and revenues (“Rents”) now dues or which may become due or to which
Mortgagor may now or shall hereafter become entitied or may demand or claim (including
Rents coming due during any redemption period), arisirg or issuing from or out of any and
all Leases, including, without limitation, minimum, aad’ianal, percentage and deficiency
rents and liquidated damages.

6.2 Collection of Rents

So Jong as no Event of Default exists hereunder, Mortgagor shallhiave a license to,
and shall, collect and receive all Rents of the Property as trustee for the benefivof Mortgagee
and Mortgagor, apply the Rents so collected first to the payment of taxes, assessiients and
other charges on the Property prior to delinquency, second to the cost of insuranze
maintenance and repairs required by the terms of this Mortgage, and third to the Securad
Obligations, with the balance, if any, to the account of Mortgagor provided there is no
continuing Event of Default. Upon delivery of written notice by Mortgagee to Mortgagor of
an Event of Default hereunder and stating that Mortgagee exercises its rights to the Rents,
and without the necessity of Mortgagee entering upon and taking and maintaining full
control of the Property in person, by agent or by a court-appointed receiver, Mortgagee shall
immediately be entitled to possession of all Rents from the Property as the same become due
and payable, including, without limitation, Rents then due and unpaid, and all such Rents
MORTGAGE PAGE 21
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shall immediately upon delivery of such notice be held by Mortgagor as trustee for the
benefit of Mortgagee only. Upon delivery of such written notice by Mortgagee, Mortgagor
hereby agrees to direct each tenant or occupant of the Property to pay all Rents to Mortgagee
on Mortgagee’s written demand therefor, without any liability on the part of said tenant or
occupant to inquire further as to the existence of an Event of Default by Mortgagor,
Mortgagor hereby authorizes Mortgagee as Mortgagor’s attorney-in-fact to make such
direction to tenants and occupants upon Mortgagor’s failure to do so as required herein.
Payments made to Mortgagee by tenants or oceupants shall, as to such tenants and occupants,
be in discharge of the payors’ obligations to Mortgagor. Mortgagee may exercise, in
Mortgagee’s or Mortgagor’s name, all rights and remedies available to Mortgagor with
respect to-collection of Rents. Nothing herein contained shall be construed as obligating
Mortgages 1o perform any of Mortgagor’s obligations under any of the Leases.

6.3  Murtgagor’s Representations and Warranties

As of the dateiereof, Mortgagor hereby represents and warrants to Mortgagee that
Mortgagor has not executes sud will not execute any other assignment of said Leases or
Rents, that Mortgagor has not ncrformed and will not perform any acts and has not executed
and will not execute any instrument which would prevent Mortgagee from exercising its
rights under this Section 6, and thatet-the time of execution of this Mortgage there has been
no anticipation or prepayment of any-fthe Rents of the Property for more than two (2)
months prior to the due dates thereof (except with respect to advance deposits for bookings at
the Property). Mortgagor further represents.and-warrants to Mortgagee that to Mortgagor’s
Knowledge ali existing Leases are in good standing and there is no default by Mortgagor
thereunder, and that there is no event or conditionwliich. with notice or the passage of time
or both, would be a default by Mortgagor thereunder; and would be reasonably expected to
materially and adversely affect the Property, Mortgage: shallexecute and deliver to
Mortgagee such further assignments of Rents and Leases of the Pioperty as Mortgagee may
from time to time request.

6.4  Leases of the Property

Mortgagor shall comply in all material respects with and observe Meortgzgor’s
obligations as landlord under all Leases (including, without limjtation, that certain Master
Lease between Mortgagor, as sublessor , and 39 Chicago Master Tenant LLC, as sabiessec
(the “Master Lease”)) and will use reasonable efforts to do all that is necessary to preseryve
all Leases in force and free from any right of counterclaim, defense or setoff, At
Mortgagee’s request, Mortgagor shall furnish Mortgagee with executed copies of all Leases
now cxisting or hereafter made, excluding short term leases of or agreement to use hotel
rooms, meeting rooms, banquet halls or similar facilities on the Property. Mortgagor shall be
entitled to enter into, amend, modify or terminate any Leases; provided that any Leases for a
term in excess of one year or of seven hundred fifty (750) square feet or more at the Property

(“Major Leases™) shall: (a) be upon terms and with tenants approved in writing by Mortgagee
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prior to Mortgagor’s execution of any such lease; and (b) include estoppel, subordination,
attornment and mortgagee protection provisions satisfactory to Mortgagee. Without
Mortgagee’s written consent not to be unreasonably withheld, conditioned or delayed,
Mortgagor shall not (a) collect or accept payment of any Rents in respect of any Leases more
than one month prior to the due dates thereof (other than security deposits); (b) modify in any
material respect, surrender or terminate (other than a termination resulting from the
expiration of the term) any Major Lease, unless by reason of a tenant default and then enly in
a commercially reasonable manner to preserve and protect the Property; (¢) waive, discharge,
release or modify in any material respect the obligations of any tenant or other occupant of
the P:operty under any Major Lease; or (d) request or consent to the subordination of any
non-resiaential Lease to any lien subordinate to this Mortgage. Mortgagee shall use
commerciallvreasonable efforts to respond to any request for approval pursuant to this
Section 6.4'wiirin ten days, provided that Mortgagee hereby approves of entry into the
Master Lease. Lt tlic avent that Mortgagee has not responded within such ten day period,
Mortgagor may send 4 second request for approval to Mortgagee that specifies that such
approval shall be deemed granted if Mortgagee does not respond within five days, and if
Mortgagee does not respons within five days, such approval shall be deemed granted. Any
attempted action in violation ¢t'this Section 6.4 shall be null and void. Notwithstanding
anything contrary in the foregoing, without Mortgagee’s prior written consent in each
ingtance, which consent shall not be urredsonably withheld, conditioned or delayed,
Mortgagor may not cancel, terminate, surrender, modify or amend or in any way alter or
permit the alteration of any of the provisiods ol the Master Lease, or agree to any
termination, amendment, modification or surrender of such Master Lease.

6.5  Mortgagee in Possession; Appeintineat of Receiver

Upon any continuing Event of Default, Mortgagee may; in person, by agent or by a
court-appointed receiver, regardless of the adequacy of Moitgagée’s security, enter upon and
take and maintain full control and possession of the Property in Oser to perform all acts
necessary and appropriate for the operation and maintenance thereofin the same manner and
to the same extent as Mortgagor could do the same, including, without limitation, the
execution, enforcement, cancellation and modification of Leases, the coiiection.of all Rents
of the Property, the removal and eviction of tenants and other occupants, the. maling of
alterations and repairs to the Property, and the execution and termination of contracts
providing for management or maintenance of the Property, all on such terms as are/deemed
best by Mortgagee to protect the security of this Mortgage. From and after any continuing
Event of Default, if any owner of the Property shall occupy the Property or part thereof such
owner shall pay to Mortgagee in advance on the first day of each month a reasonable rental
for the space so occupied, and upon failure so to do Mortgagee shall be entitled to remove
such owner from the Property by any appropriate action or proceedings. Following a
continuing Event of Default, Mortgagee shall be entitled (regardless of the adequacy of
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Mortgagee’s security) to the appointment of a receiver, Mortgagor hereby consenting to the
appointment of such receiver.

Said receiver may serve without bond and may be Mortgagee or an employee of
Mortgagee. The receiver shall have, in addition to all the rights and powers customarily
given to and exercised by such receivers, all the rights and powers granted to Mortgagee in
this Section 6, Mortgagee or the receiver shall be entitled to receive a reasonable fee for so
managing the Property.

6.6 Application of Rents

Al Fents collected subsequent to delivery of written notice by Mortgagee to
Mortgagor 21 2a Event of Default shall be applied first to the cut-of-pocket costs, if any, of
taking control of'and managing the Property and collecting the Rents, including, without
limitation, reasonakieattorngys’ fees, receiver’s fees, premiums on receiver’s bonds, costs of
maintenance and repairs to the Property, premiums on insurance policies, taxes, assessments
and other charges on the Progerty, and the costs of discharging any obligation or liability of
Mortgagor under the Leases, anuthen to other Secured Obligations. Mortgagee or the
receiver shall be liable to account.enly for those Rents actually received. Mortgagee shall
not be liable to Mortgagor, anyonelaiming under or through Mortgagor or anyone having
an interest in the Property by reason vranything done or left undone by Morigagee under this
Section.

6.7 Deficiencies

To the extent, if any, that the costs of taking =ouirol of and managing the Property,
collecting the Rents, and discharging obligations and li<bilities of Mortgagor under the
Leases, exceed the Rents of the Property, the excess sums ¢xpeaded for such purposes, plus
interest, shall constitute a Secured Obligation. Such excess suzng-shall be payable upon
demand by Mortgagee and shall bear interest from the date of dishuisement at the lesser of
the Default Rate or the maximum rate permitted by law.

6.8  Mortgagee Not Mortgagee in Possession

Nothing herein shall constitute Mortgagee a “mortgagee in possession” utiar to its
actual entry upon and taking possession of the Property. Entry upon and taking pcssescion
by a receiver shall not constitute possession by Mortgagee.

6.9 Enforcement

Mortgagee may enforce this assignment without first resorting to or exhausting any
security or collateral for the Secured Obligations.

MORTGAGE PAGE 24
12187-2474/LEGAL126156732.4 :
71S



1518716069 Page: 30 of 46

UNOFFICIAL COPY

7. LOAN AGREEMENT
7.1 Advances

Mortgagor agrees to comply with the covenants and conditions of the Loan
Agreement. The Loan Agreement provides for the disbursement of loan funds with respect
to the Construction on the Land and for other matters described therein. The Loan
Agreement is hereby incorporated hercin and made a part of this Mortgage. All advances
made by Mortgagee pursuant to the Loan Agreement shall constitute 2 Secured Obligation,
and such advances shall be deemed to be obligatory. Any sums advanced by Mortgagee for
the purpase of financing tenant improvements for the benefit of Mortgagor shall be treated as
advances(pursuant to the Loan Agreement and shall constitute a Secured Obligation. All
such sums sha's bear interest from the date of disbursement at the rate stated in the Loan
Agreement.

7.2.  Assigament of Claims

From time fo time as Morigagee deems necessary to protect Mortgagee’s interest,
Mortgagor shall, upon request.of Mortgagee, execute and deliver to Mortgagee in such form
as Mortgagee shall direct, assignments of any and all rights or claims which relate to the
construction of the Improvements, and which Mortgagor may have against any party
supplying or who has supplied labor, materiais or services in connection with the
construction of the Improvements.

7.3, Default Under the Loan Agreem»o?

Upon an Event of Default, Mortgagee may, al i‘s-aption, with or without entry upon
the Property, exercise any of the rights or remedies provided inithe Loan Agreement,
exercise any of the rights or remedies provided in this Mortgagsor do both,

8. EVENTS OF DEFAULT
8.1  Events of Default
Any one or more of the following is an “Event of Default”:

(a)  Mortgagor fails to make any payment under the Note, this Mortgage, OHrany of
the other Loan Documents to which it is a party, subject to all applicable grace, notice and
cure periods set forth in Article VIII(a) of the Loan Agreement,

(b)  There is a default by Mortgagor under any of the Permitted Exceptions, if not
cured within any cure period given in the Permitted Exceptions.
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(c) There is a continuing Event of Default as defined in the Loan Agreement or
an event of default under any of the other Loan Documents after Mortgagor’s exhaustion of
all applicable notice, cure and grace periods thereunder,

(d)  There is a continuing Event of Default under the Indemnity Agreement,
subject (o all applicable notice and cure periods thereunder.

{e)  Mortgagor fails to perform any other covenant, agreement or obligation under
this Mortgage, subject to Mortgagor’s right to cure such default within 30 days after having
received written notice of such default given by Mortgagee to Mortgagor.

() Viortgagor fails to pay or perform any obligaticns under the Borrower
Sublease after tiie ¢y piration of any applicable grace period.

8.2 Form ¢1 Nitice

At Mortgagee’s optior; a1y written notice of default given to Mortgagor under
Section 8.1 may be given in the %rm of a statutory notice of default under applicable law or
otherwise in accordance with Sectidn 11.6 of the Loan Agreement.

9. REMEDIES
9.1 Acceleration Upon Default; Aditicnal Remedies

Upon the oceurrence and continuance of any tvent of Default, subject to all
applicable notice and cure periods, Mortgagee may, at its ontian and without notice to or
demand upon Mortgagor, exercise any one or more of the fCliowing actions:

(@) Declare all the Secured Obligations immediately due and payable.

(b)  Bring a court action to enforce the provisions of this Morigzge ar any of the
other Loan Documents,

{¢c)  Toapply to a court of competent jurisdiction for and obtain appointmeatof a
receiver as a matter of strict right and without regard to; (i) the adequacy of the security ot
the repayment of the Secured Obligations; (ii) the existence of 2 declaration that the Secureq
Obligations are immediately due and payable; or (iii) the filing of a notice of default; and
Mortgagor consents to such appointment.

(d)  Foreclose this Mortgage as a mortgage,

(2)  Obtain a deficiency Judgment if the net sales proceeds of any sale of the
Property under the power of sale granted by this Mortgage or pursuant to a Jjudicial
foreclosure are insufficient to pay in full all of the Secured Obligations,
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(f) Elect 1o exercise any and all rights arising out of or related to the Borrower
Sublease and the Leases and the Rents.

(g)  Exercise any or all of the other rights and remedics under this Mortgage and
the other Loan Documents,

(h)  Exercise any other right or remedy available under faw or in equity.
9.2 Foreclosure Subject to Tenancies; Rejection of Tenancies

(1) Mortgagee shall have the right, at its option, to foreclose this Mortgage
subject £5 the rights of any tenant or tenants of the Property.

(b) 7 _4n-the event that there exists any Event of Default and a receiver is appointed,
Mortgagor expresst Josonsents to the right of the receiver to reject the Master Lease, and
upon such request by the receiver, agrees to surrender possession of the Premises without the
necessity of a forceable detainer proceeding.

9.3 Remedies Camalative

To the extent permitted by iaw, pvery right and remedy provided in this Mortgage is
distinct and cumulative to all other righis or remedies under this Mortgage or afforded by law
Or equity or any other agreement between Mortjsagee and Mortgagor, and may be exercised
concurrently, independently or successively, in‘any order whatsoever. Mortgagee may
exercise any of its rights and remedics at its option without regard to the adequacy of its
security.

9.4 Mortgagee’s Expenses

Mortgagor shall pay al] of Mortgagee’s actual out-of-pocl étexpenses incurred in any
efforts to enforce any terms of this Mortgage, whether or not any sutt iz-filzd, including,
without limitation, legal fees and disbursements, which includes reasonahia attorneys’
(including paralegals’ and similar persons’) fees and costs, including but not Limited to those
for negotiation, trail, appeliate, bankruptcy, probate, arbitration, mediation and subisetion
proceedings), foreclosure costs, title charges, and expenses incurred in any bankruptcy,
reorganization, liquidation, receivership or similar proceeding. All such sums, with {nte: ost
thereon, shall be additional indebtedness of Mortgagor secured by this Mortgage. Such sums
shalil be immediately due and payabie and shall bear interest from the date of disbursement at
the lesser of the Default Rate or the maximum rate permiited by law.
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10. GENERAL
10.1 No Offset

Mortgagor’s obligation to timely pay and perform all obligations under the Note, this
Mortgage, and the other Loan Documents shali be absolute and unconditional and shall not
be affected by any event or circumstance; including, without limitation, any setoft,
counterclaim, abatement, suspension, recoupment, deduction, defense or any other right that
Mortgagor or any guarantor may have or claim against Mortgagee or any other person or
entitys The foregoing shall not constitute a waiver of any claim or demand which Mortgagor
or any guarantor may have in damages ot otherwise against Mortgagee or any other person
or entity; provided that Mortgagor shall maintain a separate action thereon.

10.2  Apriication of Payments

Except as applicable Jaw or this Mortgage may otherwise provide, all payménts
received by Mortgagee undcrihe Note or this Mortgage may be applied by Mortgagee to the
Secured Obligations in such orderas Mortgagee, at its option, may determine.

10,3  Appraisal Costs

[n the event the Financial Institutions-Reform, Recovery, and Enforcement Act, as
amended, any regulatory agency, or any int=rnal policy of Mortgagee requires Mortgagee to
obtain an appraisal of the Property, or in the cvert that Mortgagee obtains an appraisal in
connection with a foreclosure by power of sale or iudicially, Mortgagor shall reimburse
Mortgagee on demand for payment of the costs of susnénpraisal, except to the extent
provided in the Loan Agreement.

10.4 Imposition of Tax
For purposes of this Section, “Tax” shall mean:

(a) a specific tax on mortgages, deeds of trust or on all or any paiy of the indebtedness
sceured by a mortgage or deed of trust; or (b) a specific tax on the owner of the Property
covered by a mortgage or deed of trust which the taxpayer is authorized or reguirsd to deduct
from payments on the mortgage or deed of trust; or (c) a tax on property coveredty &
mortgage or deed of trust chargeable against a mortgagee or trustee under the mortgage or
deed of frust or the holder of the note sccured by the mortgage ot deed of trust; o (dya
specific tax (other than an income tax or a gross receipts tax) on all or any portion of the
obligations secured hereby or on payments of principal and interest made by a mortgagor
under a mortgage or deed of trust. 1fany Tax is enacted subsequent to the date of this
Mortgage, enactment of the Tax shall constitute an Event of Default, and Mortgagee may
exercise any or all of the remedies available to it upon the occurrence of any Event of
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Default, unless Mortgagor pays the Tax (including any tax on the payment made) within 30
days after notice from Mortgagee that the tax law has been enacted.

10.5 Release of Mortgage

(a)  Upon payment of all Secured Obligations, Morlgagee, without warranty, shall
promptly deliver for recording in the appropriate real property records a satisfaction or
release of Mortgage for the Property, or that portion thereof then covered hereby, from the
lien of this Mortgage. Mortgagor shall pay Mortgagee’s reasonable costs incurred in so
releasing the Property.

(b)) Mortgagor agrees that Mortgagee in its sole discretion may release, for such
consideration/or'none, as Mortgagee may require, any portion of the Property without, as to
the remainder ol the.Property, in any way impairing or affecting the lien, security interest
and priorities herein pravided for Mortgagee compared to any subordinate lien holder or
secured party.

10.6 Mortgagee’s Povers

Without affecting the liability of any persen for payment or performance of the
Secured Obligations or any of Mortgagze’s rights or remedies, Mortgagee, at its option, may
extend the time for payment of the Secured Ohligations or any part thereof, reduce payment
thercon, release anyone liable thereon, accepta renewal note or notes therefor, modify the
terms and time of payment thereof, release thetien of this Mortgage on any part of the
Property, take or release other or additional security, release or cause to be released all or any
part of the Property, or consent to the making of any riay or plat of the Property, consent to
the granting of any easement or creating any restriction ar-ihe Property, or join in any
subordination or other agreement affecting this Mortgage or/the lien or charge hereof.

Mortgagor shall pay Mortgagee a reasonable service chaige, together with such title
insurance premiums and reasonable attorneys’ fees as may be incurrac-atMortgagee's
option, for any such action if taken at Mortgagor’s request.

10,7  Subdivision

To the extent permitted by applicable law, Mortgagor hereby consents to a
subdivision of the Property, if Mortgagee, in its sole discretion, determines that a subdivision
of the Property is necessary or desirable to preserve the lien of this Mortgage, or to permit
Mortgagee to foreclose on only a portion of the Property.

MORTGAGE PAGE 29
12187-2474/LEGALI126156732.4
745



1518716069 Page: 35 of 46

UNOFFICIAL COPY

10.8  Subrogation

Mortgagee shall be subrogated for further security to the lien, although released of
record, of any and all encumbrances discharged, in whole or in part, by the proceeds of the
Note or any other indebtedness secured hereby.

10.9 Limitation on Interest and Charges

The interest, fees and charges under the Loan Documents shall not exceed the
maximyim amounts permitted by any applicable law. 1f any such interest, fee or charge
exceeds thy-maximum, the interest, fee or charge shall be reduced by the excess and any
excess amaunis already collected from Mortgagor shall be refunded. Mortgagee may refund
such excess sithor by treating the excess as a prepayment of principal under the Note or by
making a direct payment to Mortgagor. If Mortgagee elects to treat the excess asa
prepayment of principal, Mortgagor shall not be obligated to pay any prepayment fee set
forth in the Loan Agicement, The provisions of this Section shall control over any
inconsistent provision in the’l:oan Documents.

10.10 Additional Documents; Power of Attorney

Mortgagor, from time to time, !i2ii execute, acknowledge and deliver to Mortgagee
upon request and if appropriate file and rzcord, such security agreements, assignments for
security purposes, assignments absolute, financing statements, affidavits, certificates and
other documents, in form and substance satisfattory to Mortgagee, as Mortgagee may request
in order to perfect, preserve, continue, extend in time.or maintain the assignments herein
contained, the lien and security interest under this Merigage, and the priority thereof.
Mortgagor shall pay to Mortgagee upon request therefor 231 costs and expenses incurred in
connection with the preparation, execution, recording and filing of any such document.

10.11 Forbearance by Mortgagee Not a Waiver

Any forbearance by Mortgagee in exercising any right or remedy hereunder, or
otherwise afforded by applicable law, shall not be a waiver of or prectude the'exercise of any
right or remedy, and no waiver by Mortgagee of any particular default shall constitute a
waiver of any other default or of any similar default in the future. Without limitirg<he
generality of the foregoing, the acceptance by Mottgagee of payment of any of the Gecured
Obligations after the due date thereof shall not be a waiver of Mortgagee’s right to eitiei
require prompt payment when due of all other sums so secured or to declarc a defautlt for
failure to make prompt payment. The procurement of insurance or the payment of taxes or
other liens or charges by Mortgagee shall not be a waiver of Mortgagee’s right to accelerate
the maturity of the indebtedness secured by this Mortgage, nor shall Mortgagee’s receipt of
any awards, proceeds or damages under Sections 2.3 and 2.7 aperate to cure of waive
Mortgagor’s default in payment of the Secured Obligations.
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10.12 Entire Agreement; Modifications and Waivers

This Mortgage, together with the other Loan Documents, the Indemnity Agreement
and guaranties constitutes the entire understanding and agreement of Mortgagor and
Mortgagee with respect to the Loan. The Loan Documents supersede all prior negotiations,
discussions, and agreements with respect to the Loan, may not be contradicted by evidence
of any alleged oral agreement, and may not be waived, changed, discharged or terminated
except by an instrument in writing signed by the party against whom enforcement of any
waiver, change, discharge or termination is sought.

1023 Notice

Any potize to Mortgagor under this Mortgage shall be to the address noted above or
such other address as may be designated by Mortgagor in writing and shall be deemed to
have been given if delivered in accordance with Section 11.6 of the Loan Agreement.

10.14 Governing Law:; Severability; Captions

Except to the extent thal the federal laws of the United States of America provide
Mortgagee with greater rights or rémedies, this Mortgage shall be governed by the laws of
the State of Illinois. If any provision'or/clause of this Mortgage conflicts with applicable
law, such conflicts shall not affect other provisions or clauses hereof which can be given
effect without the conflicting provision, and to this end the provisions hereof are declared to
be severable. The captions and headings of the paragraphs and Sections of this Mortgage are
for convenience only and are not to be used to interriet or define the provisions hereof.

THE LAWS OF THE STATE OF ILLINOIS SHALL APPLY TO THIS
MORTGAGE; PROVIDED, HOWEVER, THAT NOTHING 11 THIS SECTION SBALL
IN ANY EVENT BE CONSTRUED TO PROVIDE THAT THE SUBSTANTIVE LAW OF
THE STATE OF ILLINOIS SHALL APPLY TO THE OBLIGATIONS AND
INDEBTEDNESS SECURED BY THIS MORTGAGE, WHICH ARZ-AND SHALL
CONTINUE TO BE GOVERNED BY THE SUBSTANTIVE LAW OF THE STATE OF
WASHINGTON.

10.15 Definitions

As used herein: the term “Mortgagor” means Mortgagor herein named, togetker with
any subsequent owner of the Property or any part thereof or interest therein; and the term
“Mortgagee” means Mortgagee herein named, together with any subsequent owner or holder
of the Note or any interest therein, including pledgecs, assignees and participants.
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10.16 Successors and Assigns; Agents

This Mortgage shall bind and inure to the benefit of the parties hereto and thelr
respective heirs, devisees, legatees, administrators, exceutors, successors and assigns, subject
to the provisions of Section 4. [n exercising any rights hereunder or taking actions provided
for herein, Mortgagee may act through its employees, agents or independent contractors as
authorized by Mortgagee.

10.17 Number; Gender

This Mortgage shall be construed so that wherever applicable the use of the singular
qumber shéllinclude the plural number, and vice versa, and the usc of any gender shall be
applicable te’all genders.

10.18 Time

Time is of the essénce in connection with all obligations of Mortgagor herein.
10.19 Request for Nctice

Mortgagor hereby requests thiat a sopy of any notice of default and notice of sale
hereunder be mailed to it at its address'set forth at the beginning of this Mortgage.

10.20 Assignment of Loan Documcris

Mortgagee may assign the Loan Documenisimwhole or in part. Mortgagee may
make available to any proposed assignee or participant a'l credit and financial data with
respect to Mortgagor and any guarantor as may be in the possession of Mortgagee.
Mortgagor agrees to provide any additional information that any proposed assignee or
participant may reasonably request,

10.21 Certain Obligations Unsecured

Notwithstanding anything to the contrary set forth herein or any of fiue i.0an
Documents, this Mortgage shall not secure the following obligations (the “Unsecured
Obligations™): (a) any obligations cvidenced by or arising under the Indemnity-Agreement
or any KHP Guaranty, and (b) any other obligations in this Mortgage or in any of the.other
Loan Documents to the extent that such other obligations relate specifically to the presence
on the Property of Hazardous Materials and are the same or have the same effect as any of
the obligations evidenced by or arising under the Indemnity Agreement. Any breach or
default with respect to the Unsecured Obligations shall constitute an Event of Default
hereunder, notwithstanding the fact that such Unsecured Obligations are not secured by this
Mortgage. Nothing in this Section shall, in itself, impair or limit Mortgagee’s right to obtain
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a judgment in accordance with applicable law after foreclosure for any deficiency in
recovery of all obligations that are secured by this Mortgage following foreclosure.

10.22 Compliance with [linois Mortgage Foreclosure Law.

(a)  [linois Mortgage Foreclosure Law, 1t is the intention of Mortgagor and
Mortgagee that the enforcement of the terms and provisions of this Mortgage shall be
accomplished in accordance with the Tllinois Mortgage Foreclosure Law (the “Act”™), 735
[LCS 5/15-1101 et seq., and with respect to such Act, Mortgagor agrees and covenants that:

(D Mortgagor and Mortgagee shall have the benefit of all of the
provisions bfibe Act, including all amendments thereto which may become effective from
time to time-aferthe date hereof. In the cventany provision of the Act which is specifically
referred to hereitiiay be repealed after the date hereof, Mortgagee shall have the benefit of
such provision as mast recently existing prior to such repeal, as though the same were
incorporated herein Uy express reference;

(i) ~ Wherever provision is made in this Mortgage for insurance policies to
bear mortgagee clauses or other lose payable clauses or endorsements in favor of Mortgagee,
or to confer authority upon to seftle.or narticipate in the settlement of losses under policies of
insurance or to hold and disburse or otieiwise control use of insurance proceeds, from and
after the entry of judgment of foreclosure, all-such rights and powers of the Mortgagee shall
continue in the Mortgagee as judgment creditor or mortgagee until confirmation of sale;

(iii)  Inaddition to any provision of this Mortgage authorizing the
Mortgagee to take or be placed in possession of the Murtgaged Property, or for the
appointment of a receiver, Mortgagee shall have the right,in accordance with Sections 15-
1701 and 15-1702 of the Act, to be placed in the possession ot the Mortgaged Property or at
its request to have a receiver appointed, and such receiver, or-Mortgagee, if and when placed
in possession, shall have, in addition to any other powers proviaed in this Mortgage, all
rights, powers, immunities, and duties and provisions set forth in Seztiens 15-1701 and 13-

1703 of the Act;

(iv)  Mortgagor acknowledges that the Mortgaged Properiy does not
constitute “agricultural real estate”, as said term is defined in Section 13-1201°0F e Actor
“residential real estate” as defined in Section 15-1219 of the Act;

(v)  Pursuantto 735 ILCS 5/15-1601(b), Borrower waives any and all
rights of redemption from sale under any order of foreclosure of this instrument, or other
rights of redemption, which may run to Borrower or any other Owner of Redemption, as that
term is defined in 735 ILCS 5/15-1212. Borrower waives all rights of reinstatement under
715 ILCS 5/15-1602 to the fullest extent permitted by [llinois law;
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{viy  All advances, disbursements and expenditures made or incurred by
Mortgagee betore and during a foreclosure, and before and afier judgment of foreclosure, and
at any time prior to sale and, where applicable, after sale, and during the pendency of any
related proceedings, for the following purposes, in addition to those otherwise authorized by
the Mortgage, or the Loan Agreement or by the Act (collectively “Protective Advances™),
shall have the benefit of all applicable provisions of the Act, including those provisions of
the Act herein below referred to:

(1) all advances by Mortgagee in accordance with the terms of the
Mortgage or the Loan Agreement to: (i) preserve, maintain, repair, restore or rebuild
the improvements upon the Mortgaged Property; (ii) preserve the lien of the
Mortgage or the priority thereof; or (iii) enforce the Mortgage, as referred to in
Subsectiion (b) (5) of Section 5/15-1302 of the Act;

(2) ¢ /payments by Mortgagee of (i) principal, interest or other obligations in
accordance ‘with the terms of any senior mortgage or other prior lien or
encumbrances; (1i}«eul estate taxes and assessments, general and special, and all
other taxes and assessmenis of any kind or nature whatsoever which are assessed or
imposed upon the Mongage Property or any part thereof; (iii) other obligations
authorized by the Mortgage; or(iv) with court approval, any other amounts in
connection with other liens, ensvmbrances or interests reasonably necessary to
preserve the status of title, as referrad to in Section 5/15-1305 of the Act;

(3)  advances by Mortgagee i settlement or compromise of any claims
asserted by claimants under senior mortgages or any other prior liens;

(4) - attorneys’ fees and other costs incurred: (1) in connection with the
foreclosure of the Mortgage as referred to in Sectior. 5/13-1504(d)(2) and 5/15-1510
of the Act; (ii) in connection with any action, suit or préceeding brought by or against
the Mortgagee for the enforcement of the Mortgage or arising from the interest of the
Mortgagee hereunder; or (iii) in preparation for or in connectisn with the
commencement, prosecution or defense of any other action relates to the Mortgage or
the Mortgaged Property;

(5)  Mortgagee’s fees and costs, including attorneys’ fees, arising bstween
the entry of judgment of foreclosure and the confirmation hearings as referréd o)in
Section 5/15-1508 (b) (1) of the Act;

(6)  expenses deductible from proceeds of sale as referred to in Section
5/15-1512 (a) and (b) of the Act; and

(7)  expenses incurred and expenditures made by Mortgagee for any one or
more of the following: (i} if the Mortgaged Property or any portion thereof
MORTGAGE PAGE 34
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constitutes one or more units under a condominium declaration, assessments imposed
upon the unit owner thereof; (i) if Mortgagor’s interest in the Mortgaged Property is
a leasehold estate under a lease or sublease, rentals or other payments required to be
made by the lessee under the terms of the lease or sublease; (iii) premiums for
casualty and liability insurance paid by Mortgagee whether or not Mortgagee or a
receiver is in possession, if reasonably required in reasonable amounts, and all
renewals thereof, without regard to the limitation to maintaining of existing insurance
in effect at the time any receiver or mortgagee takes possession of the Mortgaged
Property imposed by Section 5/15-1704 (c) (1) of the Act; (iv) repair or restoration of
demage or destruction in excess of available insurance proceeds or condemnation
awards; (v) payments deemed by Mortgagee to be required for the benefit of the
Mortgaged Property or required to be made by the owner of the Mortgaged property
und<r2ay-grant or declaration of easement, easement agreement, agreement with any
adjoining Inid-owners or instruments creating covenants or restrictions for the benefit
of or affecting the Mortgaged Property; (vi) shared or common expense assessments
payable to any assoeiation or corporation in which the owner of the Mortgaged
Property is a memuer i any way affecting the Mortgaged Property; (vii) if the loan
secured hereby is a construction loan, costs incurred by Mortgagee for demolition,
preparation for and compieiton of construction, as may be authorized by the
applicable commitment, loan/ag-ezment or other agrecment; (viii) payments required
to be paid by Mortgagor or Moitgagee pursuant to any lease or other agreement for
occupancy of the Mortgaged Properly; and (ix) if the Mortgage is insured, payment of
FHA or private mortgage insurance reqairzd to keep such insurance in force;

(vii) ~ All Protective Advances shall be additichal indebtedness secured by this
Mortgage, and shall become immediately due and payable without notice and with interest
thereon from the date of the advance until paid at the rate of ifterest payable after default
under the terms of the Note; and

(viii} This Mortgage shall be a lien for all Protective Advanasc as to subsequent
purchasers and judgment creditors from the time this Mortgage is recorded pursuant to
Subsection (b) (5) of Section 5/15-1302 of the Act.

(b)  MORTGAGOR’S WAIVER OF RIGHTS. EXCEPT AS OTHER'WISE SET
FORTH HEREIN, TO THE FULLEST EXTENT PERMITTED BY LAW, MORTGAGOR
WAIVES THE BENEFIT OF ALL LAWS NOW EXISTING OR THAT MAY
SUBSEQUENTLY BE ENACTED PROVIDING FOR (D) ANY APPRAISEMENT
BEFORE SALE OF ANY PORTION OF THE MORTGAGED PROPERTY, (II) ANY
EXTENSION OF THE TIME FOR THE ENFORCEMENT OF THE COLLECTION OF
THE INDEBTEDNESS OR THE CREATION OR EXTENSION OF A PERIOD OF
REDEMPTION FROM ANY SALE MADE IN COLLECTING SUCH DEBT OR (1)
EXEMPTION OF THE MORTGAGED PROPERTY FROM ATTACHMENT, LEVY OR

MORTGAGE PAGE 35
12187-2474/LEGAL 126156732 4
7115



1518716069 Page: 41 of 46

UNOFFICIAL COPY

SALE UNDER EXECUTION OR EXEMPTION FROM CIVIL PROCESS. EXCEPT AS
OTHERWISE SET FORTH HEREIN, TO THE FULL EXTENT MORTGAGOR MAY DO
50, MORTGAGOR AGREES THAT MORTGAGOR WILL NOT AT ANY TIME INSIST
UPON, PLEAD, CLAIM OR TAKE THE BENEFIT OR ADVANTAGE OF ANY LAW
NOW OR HEREAFTER IN FORCE PROVIDING FOR ANY APPRAISEMENT,
VALUATION, STAY, EXEMPTION, EXTENSION, REINSTATEMENT OR
REDEMPTION, OR REQUIRING FORECLOSURE OF THIS MORTGAGE BEFORE
EXERCISING ANY OTHER REMEDY GRANTED HEREUNDER AND MORTGAGOR,
FOR MORTGAGOR AND ITS SUCCESSORS AND ASSIGNS, AND FOR ANY AND
ALL PERZONS EVER CLAIMING ANY INTEREST IN THE MORTGAGED
PROPERTY, TO THE EXTENT PERMITTED BY LAW, HEREBY WAIVES AND
RELEASES ALL RIGHTS OF REINSTATEMENT, REDEMPTION, VALUATION,
APPRAISEMENTSTAY OF EXECUTION, NOTICE OF ELECTION TO MATURE OR
DECLARE DUETHE WHOLE OF THE SECURED INDEBTEDNESS AND
MARSHALLING IN'THE EVENT OF FORECLOSURE OF THE LIENS HEREBY
CREATED.

() Certain Insurance Disclosures. Pursuant to the Iflinois Collateral Protection
Act and the IHinois Financial Institvtion Insurance Sales Law, Mortgagee hereby notifies
Mortgagor as follows:

You may obtain insurance required in connection with your loan or extension
of credit from any insurance agent; ‘sroker, or firm that sells such insurance,
provided the insurance requiremeriis‘in.connection with your Joan are
otherwise complied with. Your choice'ofinsurance provider wiil not affect
our credit decision or your credit terms. Unless you provide us with evidence
of the insurance coverage required by vour agrecinents with us, we may
purchase insurance at your expense to protect cur interest in your collateral.
This insurance may, but need not, protect your intef¢sis. The coverage that
we purchase may not pay any claim that you make or ari-claim that is made
against you in connection with the collateral. You may latel cancel any
insurance purchased by us, but only after providing us with evidcuce that you
have obtained insurance as required by our agreements. If we puropise
insurance for the collateral, you will be responsible for the costs of a2
insurance, including interest and any other charges we may impose in
connection with the placement of the insurance, until the effective date ofthe
cancellation or expiration of the insurance. The costs of the insurance may be
added to your total outstanding balance or obli gation. The costs of the
insurance may be more than the cost of insurance you may be able to obtain
on your own,
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(dy  Limit on Amount Secured. Notwithstanding anything contained herein to the
contrary, in no event shall the total amount secured by this Mortgage exceed $133,000,000.

(e} Business Purposes. The proceeds of the indebtedness secured hereby referred
to herein shaltl be used solely for business purposes and in furtherance of the regular business
affairs of Mortgagor, and the entire principal obligation secured by this Mortgage constitutes
(i) a “business loan” as that term is defined in, and for all purposes of, 815 ILCS 205/4(1)(c)

, and (ii) a “loan secured by a mortgage on real estate” within the purview and operation of
815 TLCS 205/4(1)(D).

(H If any provision of this Mortgage is inconsistent with any applicable provision
of the Act, the provisions of the Act shall take precedence over the provisions of this
Mortgage, but'shal! not invalidate or render unenforceable any other provision of this
Mortgage that can-Taiily be construed in a manner consistent with the Act.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, Mortgagor has executed this Mortgage as of the date first
above written.
“Mortgagor”

39 CHICAGO BUILDING LLC, a Delaware
limited liability company

,«"J‘»"\“' . /[I [/\.
! M ’/} & /
By: i;'—‘? S oo JW“NGCL')”#K—" / / /L /,éjr
Name: ; - fw{ }H f{;
Title: oy i;:

£

[SIGNATURE PAGE TO MORTGAGE]
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODE § 1189

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of __ %4V ¥rdviciser )

on_Tne . 272 L8 before me, _ Wandee  Chnatzkay ' NOTE ﬂi‘ﬁh C
Uste Here Insert Name and Title of the Ofﬁéer

personally appesrer, . Tudith . Ml
Name(s} of Signer(s)

A ?

who proved to me on the_lasis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrumen: and acknowledged to me that he/she/they executed the same in
his/het/their authorized capacity(ies), and that by his/her/their signature(s} on the instrument the person(s),
or the entity upon behalf of which the Jers on{s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws
of the State of California that the foregoing paragraph
s true and comect.

WANDEE CHIVATAKARN VITNESS my hand and official seal.
Commassion # 2107395

e y o
Notary Public - Calitfornia Z " / [
San Francisco County 2 Signature z‘ij_fi i Ei Le }M@ ;o

Comm. Expires Apr 17, 2013 Signature 33"!\!0:‘313/ Public

Place Notary Seal Above

OPTIONAL Y 2
Though this section is optional, completing this information can deter alteration of *he Jdecument or
fraudulent reattachment of this form to an unintended document.

Description of Attached Document
Title or Type of Document: Document Date:
Number of Pages: Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer’s Name: Signer’s Name:

L) Corporate Officer — Title(s): L[] Corporate Officer — Title{s):

U Partner — []Limited [ General LI Partner — [JLimited [ General

[ Individual L] Attorney in Fact U Individual O Attorney in Fact

[ Trustee [} Guardian or Conservator L] Trustee Ui Guardian or Conservator
I Other: [ Other:

Signer Is Representing: Signer Is Representing:

R S S N R T R T SN S s a—
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EXHIBIT A
to Mortgage

Legal Description

The Land is located in Cook County, {llinois and is legally described as follows:

THE ESTATE OR INTEREST IN THE LAND DESCRIBED BELOW AND
COVERED HEREIN IS: THE SUBLEASEHOLD ESTATE (SAID
SUBLEASEHOLD ESTATE BEING DEFINED IN PARAGRAPH l.c. OF
THEALTA LEASEHOLD ENDORSEMENT(S) ATTACHED HERETO),
CREATED BY THE INSTRUMENT HEREIN REFERRED TO AS THE
SUBLEASE, EXECUTED BY: KHP 111 39 CHICAGO LLC, AS
SUBLESSOZL, AND 39 CHICAGO BUILDING LLC, AS SUBLESSEE,
DATED [ iy 2, 2§ WHICH LEASE WAS RECORDED

[ ~6-(5 [ ASDOCUMENT IS8 716es N, WHICH I EASE
DEMISES THE FOLLOWING DESCRIBED LAND FOR A TERM OF

YEARS BEGINNING [Tak:2, 215 | AND ENDING [ Julyb,Zi03).
PARCEL 1:

THE SOUTH 80.00 FEET OF LOT": 6, TAND 8 (EXCEPT THAT PART OF
L.OT 8 TAKEN AND USED FOR LASALLE STREET) IN BLOCK 118 IN
SCHOOL SECTION ADDITION TO CHICAG) IN SECTION 1o,
TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNT Y, ILLINOIS.

PARCEL 2:

THE VACATED PUBLIC ALLEY, LYING NORTH OF AND ARJOINING
LOTS 21 TO 28, BOTH INCLUSIVE; LYING SOUTH OF AND
ADJOINING LOTS 29, 3 I, 32 AND 33; LYING EAST OF THE EAST LINE
OF SOUTH LASALLE STREET, AS WIDENED, AND LYING WEST OF
AND ADIOINING LOTS 18 AND 19 IN ASSESSOR'S DIVISION OF
BLOCK 118 IN SCHOOL SECTION ADDITION TO CHICAGO OF THE
EAST 1/2 OF THE NORTHEAST 1/4 OF SECTION 16, TOWNSHIP 39
NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN,
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHWEST CORNER OF LOT 28 AFORESAID:
THENCE EAST ALONG THE NORTH LINE OF LOTS 28,27,26, 25, 24,
23,22 AND 21 AFORESAID TO THE NORTHEAST CORNER OF 1.OT 21

EXHIBIT A TO MORTGAGE
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AFORESAID; THENCE NORTH ALONG THE WEST LINE OF LOTS 18
AND 19 TO THE SOUTHEAST CORNER OF LOT 33 AFORE SAID;
THENCE WEST ALLONG THE SOUTH LINE OF LOTS 33,32 AND 31
AND PART OF LOT 29 TO A POINT 45.10 FEET EAST OF THE WEST
LINE OF SAID LOT 29; THENCE SOUTH PARALLEL WITH SAID
WEST LINE, A D[STANCE OF 8.00 FEET; THENCE WEST ALONG THE
SOUTH LINE OF SAID LOT 29 TO THE SOUTHWEST CORNER OF LOT
29, BEING ALSO THE EAST LINE OF SOUTH LASALLE STREE “T, AS
WIDENED; THENCE SOUTH ALONG SAID EAST LINE OF SOUTH
LASALLE STREET, AS WIDENED, TO THE POINT OF BEGINN ING,
EXCLUDING THEREFROM THE EAST 22.75 FEET THEREOF, ALL IN
(‘GOK COUNTY, ILLINQIS.

Addiess: 39 South LaSalle Street, Chicago, Cook County, [linois 60603.

PIN(s): 17-16,204-005-0000; 17-16-204-024-0000
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