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Fﬁzgeo HICKS ROAD SUITE 415
ROLLING MEADOWS 1L 60008

G11560% 1>
reppic By
Daniel Kohn, Esq.
Duane Morris LLP
190 South LaSalle Street
Suite 3700
Chicago, Illinois 60603

CONSTRUCTION MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT

THIS CONSTRUCTION MORTGAGE, ASSIGNMENT OF RENTS AND
LEASES, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT (this
“Mortgage”) is made as of August 17, 2015, by FLETCHER LOFTS LLC, a Delaware limited
liability company, with a mailiig address of 155 North Michigan Avenue, Suite 9003, Chicago,
Hlinois 60601 (“Borrower”) t¢ AINSDALE BANK & TRUST COMPANY, an Iliinois
banking corporation {“Lender™), its sucsessors and its assigns, with a mailing address of 25 East
First Street, Hinsdale, Illinois 60521,  Attention: Mark Hale, and pertains to the real estate
described in Exhibit “A” attached hereto ard made a part hereof (the “Premises”).

ARTiCLE ]
RECITALS

A. Pursuant to the terms of that certain Construction Loan Agreement dated of even
date herewith between Borrower and Lender (as it may be medified, amended and/or restated
from time to time, the “Loan Agreement”™), Borrower has exécuted and delivered to Lender that
certain Mortgage Note of even date herewith in the principal ainodant of Fifteen Million Two
Hundred Thousand and No/100 Dollars ($15,200,000.00) (the “Noto”), in repayment of a
construction loan from Lender in the amount of Fifteen Million Tweo Hyndred Thousand and
No/100 Dollars ($15,200,000.00) (the “Loan™), together with interest thereon -at variable rates
of interest and otherwise as set forth in the Note. The Note is due and payablz on the Maturity
Date (as such term is defined in the Note), as such date may be extended 01 accelerated in
accordance with the terms of the Note and the Loan Agreement; and

B. As security for the repayment of the Loan, in addition to this Morlgage, certain
other loan documents have been executed and delivered to Lender (the Loan Agreement, the
Note, this Mortgage, and those certain Guaranty Agreements of even date herewith (collectively,
the “Guaranty Agreement”) from certain Guarantors, as defined in the Note (together with any
other guarantors of the indebtedness secured hereby, whether now or hereafter existing, are
referred to collectively herein as the “Guaranters”), and all other documents or instruments
executed and/or delivered as additional evidence of, or security for repayment of, the Loan,
whether now or hereafter existing, and all renewals, amendments, supplements, restatements,
extensions, and modifications thereof and thereto, are hereinafier sometimes collectively referred
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to as the “Loan Documents”). The terms and provisions of the other Loan Documents are
hereby incorporated herein by this reference.

C. In consideration of advances, credits and other financial accommodations
heretofore or hereinafter made to Borrower by Lender, Lender has required Borrower hereby to
deliver, pledge, assign, transfer, mortgage and warrant to Lender the Mortgaged Property (as that
term is hereinafter defined) as security for repayment of the Loan as well as any and all other
amounts owed to Lender under the terms of the Loan Documents.

ARTICLE Il
THE GRANT

NOW, (E.EREFORE, to secure the payment of the principal amount of the Note and
interest thereon i variable rates and otherwise (as provided therein) and all fees and premiums,
if any, thereon, and a!l sther sums due thereunder or advanced by Lender in accordance with the
Loan Documents and ali rosts and expenses incurred by Lender in connection with any of the
Loan Documents (all such obligations and payments are sometimes referred to herein as the
“indebtedness secured heredy ), and to secure the observance and performance of the
agreements contained herein and ‘n the other Loan Documents, and in all renewals, extensions
and modifications of the Note, Boriower hereby GRANTS, BARGAINS, CONVEYS, and
MORTGAGES to Lender, its successcrs and its assigns, forever all of Borrower’s estate, right,
title and interest, whether now or hereafte” acquired, in and to the Premises, together with the
following described property, whether now Or hereafter acquired by Borrower (the Premises,
together with the following described property being hereinafier referred to collectively as the
“Mortgaged Property”), all of which other property. is hereby pledged on a parity with the
Premises and not secondarily:

(a)  All buildings and other improvements 0f vvery kind and description now
or hereafter erected or placed thereon and all maeridls intended for construction,
reconstruction, alteration and repair of such improvemenfs-pow or hereafier erccted
thereon, all of which materials shall be deemed to be incladed within the Mortgaged
Property immediately upon the delivery thercof to the Premises;

(b)  All right, title and interest of Borrower, including, withiowt limitation, any
after-acquired title or reversion, in and to the beds of the ways, sirests, avenues,
sidewalks and alleys adjoining the Premises;

(¢)  Each and all of the tenements, hereditaments, easements, appurtenances,
passages, waters, water courses, riparian rights and any and all other rights, liberties and
privileges of the Premises or in any way now or hereafter appertaining thereto, including
homestead and any other claim at law or in equity, as well as any after-acquired title,
franchise or license and the reversions and remainders thereof;

(d)  All leases now or hereafter on or affecting the Premises, whether written
or oral, and all agreements for use of the Premises, together with all rents, issues,
deposits, profits and other benefits now or hereafter arising from or in respect of the
Premises accruing and to accrue from the Premises and the avails thereof;

27
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(¢) Al fixtures and personal property now or hereafter owned by Borrower
and attached to, contained in and used in connection with the Premises or the aforesaid
improvements thereon, including, without limitation, any and all air conditioners,
antennae, appliances, apparatus, awnings, basins, bathtubs, boilers, bookcases, cabinets,
carpets, coolers, curtains, dehumidifiers, disposals, doors, drapes, dryers, ducts, elevators,
engines, equipment, escalators, fans, fittings, floor coverings, furnaces, furnishings,
furniture, hardware, heaters, humidifiers, incinerators, inventory, lighting, machinery,
motors, ovens, pipes, plumbing, pumps, radiators, ranges, recreational facilities,
refrigerators, screens, security systems, shades, shelving, sinks, sprinklers, stoves, toilets,
ventilators, wall coverings, washers, windows, window coverings, wiring and all
rencwzls or replacements thereof or articles in substitution therefor, whether or not the
same Ye attached to such improvements, it being agreed that all such property owned by
Borrowes aind placed on the Premises or used in connection with the operation or
maintenance shzreof shall, so far as permitted by law, be deemed for the purpose of this
Mortgage to be wart of the real estate constituting the Premises and covered by this
Mortgage;

§1] Subject 0 Section 3.5 below, all judgments, insurance proceeds, awards
of damages and settlemen's which may result from any damage to all or any portion of
the Premises and the items of property described in subsections (a), (b), (c), (d) and (e),
or any part thereof, or to any rigats sppurtenant thereto;

(g)  Subject to Section 3.6 Helow, all compensation, awards, damages, claims,
rights of actions and proceeds of or on acconnt of (i) any damage or taking, pursuant to
the power of eminent domain, of the Premises r any part thereof, or (ii) the alteration of
the grade of any street or highway on or about tie Premises; shall allow the Lender to
collect and receive said awards and proceeds and o give proper receipts and acquittances
therefor and to apply the same toward the payment Hf the indebtedness and other sums
secured hereby;

(h)  All proceeds, products, replacements, additions, _substitutions, renewals
and accessions of and to the Premises or the items of property described in subsections

(), (b), (¢), (d) and (e);

(i) All building materials and goods which have been piccured or are
hereafter procured for use on or in connection with the items of property described in the
foregoing subsections (a) and (e), whether or not such materials and goods have been
delivered to the Premises;

() All plans, specifications, architectural renderings, drawings, licenses,
permits, soil test reports, other reports of examinations or analyses, contracts for services
to be rendered Borrower, or otherwise in connection with any of the items of property
described in the foregoing subsections (a), (b), (c), (d) and (e) and all other property,
contracts, reports, proposals, and other materials now or hereafter existing in any way
relating to the Premises or any of the other items or property described in the foregoing
subsections (a), (b), (¢), (d), and (e} or construction of additional improvements thereto;

DM313464039.2
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(k)  All leases now or hereafter on or affecting the Premises, whether written
or oral, and all agreements for use of the Premises, together with all rents, issues,
deposits, profits and all accounts relating to the Premises and other benefits now or
hereafter arising from or in respect of the Premises accruing and to accrue from the
Premises and the avails thereof;

m All real estate tax refunds and other related refunds; and

(m)  The proceeds from any sale, transfer, pledge or other disposition of any or
all of the Premises and/or any of the foregoing described property;

To have-and to hold the same unto Lender and its successors and its assigns forever, for
the purposes ard Jses herein set forth together with all right to possession of the Premises after
the occurrence of any Default (as hereinafter defined in Paragraph 4.1 hereof) hereunder subject
only to the those certain_permitted exceptions to title agreed to by Lender in its reasonable
discretion (the “Permitted Exceptions™); the Borrower hereby RELEASING AND WAIVING
all rights under and by virtue-of the homestead exemption laws of the state where the Premises
are located (the “State”™).

BORROWER REPRESENTS, WARRANTS AND COVENANTS, to Lender that
Borrower is lawfully seized of the Prémisss, that the same is unencumbered except by the
Permitted Exceptions, if any, and that it iias good right, full power and lawful authority to
convey and mortgage the same, and that Borrower will warrant and forever defend the Premises
and the quiet and peaceful possession of the same against the lawful claims of all persons
whomsoever. The covenants and warranties of th's waragraph shall survive foreclosure of this
Mortgage and shall run with the Premises.

If and when the principal amount of the Note and all interest as provided thereunder has
been paid, and Borrower has satisfied all obligations under <he Note and the other Loan
Documents, then this Mortgage shall be released at the cost of Borrower, but otherwise shall
remain in full force and effect.

ARTICLE III
GENERAL AGREEMENTS

3.1  Principal and Interest. Borrower shall pay or cause to be paid promptly when
due the principal and interest on the indebtedness evidenced by the Note, and any aca all other
amounts due under the Note or any of the other Loan Documents, at the times, at the rates and in
the manner provided in the Note, this Mortgage and the other Loan Documents. Any amount not
paid when due hereunder, after any applicable notice and/or cure period, shall accrue interest at
the Default Interest Rate (as defined in the Note).

32  Property Taxes. Borrower shall pay immediately, prior to delinquency, all
general taxes, special taxes, special assessments, water charges, sewer charges, and any other
charges that may be asserted against the Mortgaged Property or any part thercof or interest
therein, and furnish to Lender duplicate receipts therefor within thirty (30) days after payment
thereof. Borrower may, in good faith and with reasonable diligence, contest the validity or
amount of any such taxes or assessments, provided that:

4.
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(a)  such contest shall have the effect of preventing the collection of the tax or
assessment so contested and the sale or forfeiture of the Mortgaged Property or any part
thereof or interest therein to satisfy the same;

(b)  Borrower has notified Lender in writing of the intention of Borrower to
contest the same before any tax or assessment has been increased by any interest,
penalties or costs; and

(¢)  Borrower has deposited with Lender, at such place as Lender may from
time to time in writing designate, a sum of money or other security acceptable to Lender
thatis sufficient, in Lender’s sole and absolute judgment, to pay in full such contested tax
and assessment and all penalties and interest that might become due thereon, and shall
keep o1t_denosit an amount sufficient, in Lender’s reasonable judgment, to pay in full
such contested tax and assessment, increasing such amount to cover additional penalties
and interest “whenever, in Lender’s reasonable judgment, such increase is advisable.
Upon the consummation of such contest, and provided there is no existing Default
hereunder, any excess-funds held by Lender shall be returned to Borrower.

In the event Borrower fails to prosecute such contest in good faith and with reasonable
diligence, Lender may, at its option; zpply the monies and liquidate any securities deposited with
Lender in payment of, or on account of, such taxes and assessments, or any portion thereof then
unpaid, including all penalties and interest thereon. Lender shall take all commercially
reasonable efforts to provide Borrower with rotice of any such application or liquidation. If the
amount of the money and any such security so déposited is insufficient for the payment in full of
such taxes and assessments, together with all penzities and interest thereon, Borrower shall
forthwith, within five (5) business days after receipt ¢l written demand, either deposit with
Lender a sum that, when added to such funds then on depsi, is sufficient to make such payment
in full, or, if Lender has applied funds on deposit on account of such taxes and assessments,
restore such deposit to an amount satisfactory to Lender. Proviged no Default exists hereunder,
Lender shall, if so requested in writing by Borrower, after final disposition of such contest and
upon Borrower’s delivery to Lender of an official bill for such tixes, apply the money so
deposited in full payment of such taxes and assessments or that part thereor then unpaid, together
with all penalties and interest thereon, and any excess security shall be rituried to Borrower.
Notwithstanding anything contained herein to the contrary, (a) in the event that ut-the time any
bill for taxes, assessments or other similar charges is due, sufficient sums have‘teen deposited
with Lender pursuant to Section 3.3 below and have not theretofore been applied t'y. Lender to
the payment of taxes as herein provided, Borrower shall not have liability for the direct payment
of such taxes, assessments and other similar charges pursuant to this Section 3.2, and (b) to the
extent following any contest, any amounts are refunded to Lender, such amounts shall be
credited against the next accruing monthly payments required pursuant to the provisions of
Section 3.3 below or if no payments are required pursuant to Section 3.3, such amounts will be
paid to Borrower.

3.3  Tax Escrow. Upon Lender’s request only after the occurrence and continuation
of a Default hereunder for thirty (30) days after notice thereof, Borrower, to provide for the
payment of real estate taxes and assessments pertaining to the Mortgaged Property, shal?,
simultaneously with Borrower’s monthly payments of interest and principal to Lender, deposit

-5
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monthly with Lender one twelfth (1/12th) of the annual real estate taxes as reasonably estimated
by Lender from time to time in such manner as Lender may prescribe so as to provide for the
current year’s real estate tax obligation. If the amount estimated to pay said taxes is not
sufficient, Borrower shall pay the difference within five (5) days following Lender’s demand
therefor.  Should Borrower fail to deposit sufficient amounts with Lender to pay such
obligations, Lender may, but shall not be obligated to, advance monies necessary to make up any
deficiency in order to pay such obligations. Any monies so advanced by Lender shall become so
much additional indebtedness secured hereby and shall become immediately due and payable
with interest due thereon at the Default Interest Rate. Lender is not obligated to inquire into the
validity or accuracy of the real estate tax obligations before making payments of the same and
nothing hercin contained shall be construed as requiring Lender to advance other monies for said
purpose nor snall Lender incur any personal liability for anything it may do or omit to do
hereunder. It-is-agreed that all payments made by Borrower for real estate taxes, and
assessments under-ikis Section 3.3, at the option of Lender, shall be (i} held in trust by Lender
without eamings for the ayment of the real estate tax obligations; (ii) carried in a tax account
for the benefit of Borrower-and withdrawn by Lender to pay the real estate tax obligations; or
(ii1) credited to the unpaid bzlance of said indebtedness as received, provided that Lender
advances upon this obligation sums sufficient to pay said items as the same accrue and become
payable. If such items are held ia trust or carried in a tax account for Borrower, the same are
hereby pledged together with any ether account of Borrower, or any Guarantor of the
indebtedness secured hereby, held by Lender to further secure the indebtedness secured hereby,
and any officer of Lender is authorized to withdraw the same and apply said sums as aforesaid.
Notwithstanding any provision to the contrar; herein contained, so long as no Default or event
which with the giving of notice and the expiration-of any grace or cure period would constitute a
Default exists hereunder, Lender shall apply the depesits received hereunder to the payment of
real estate taxes and assessments pertaining to the Moifgaged Property, provided, however, that
in no event shall Lender be obligated to pay any amount-in exeass of the amount of deposits held
by Lender pursuant hereto nor shall Lender be required to inquite as to the validity or accuracy
of any real estate tax or assessment obligation before making suciirayments. Any amounts held
by Lender pursuant to this Section 3.3 at the time the Loan is paid in full shall be returned to
Borrower within ten (10) days of such payment in full.

3.4 Payments by Lender. In the event of a Default hereunder, Lender is hereby
authorized to make or advance, in the place and stead of Borrower, any paynient relating to
taxes, assessments, water and sewer charges, and other governmental charges, fines, impositions
or liens that may be asserted against the Mortgaged Property or any part thereof, and.inay do so
according to any bill, statement or estimate procured from the appropriate public office without
inquiry into the accuracy thereof or into the validity of any tax, assessment, lien, sale, forfeiture
of title or claim relating thereto. In the event of a Default hereunder, Lender is further
authorized to make or advance, in the place and stead of Borrower, any payment relating to any
apparent or threatened adverse title, lien, statement of lien, encumbrance, claim, charge or
payment, as well as take any and all actions which Lender deems necessary or appropriate on
Borrower’s behalf whenever, in Lender’s sole and absolute judgment and discretion, such
payments or actions seem necessary or desirable to protect the full security intended to be
created by this Mortgage. In connection with any such advance, Lender is further authorized, at
its option, to obtain a continuation report of title or title insurance policy prepared by a title
insurance company of Lender’s choosing. All payments, costs and other expenses incurred by

-6 -
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Lender pursuant to this Section 3.4, including without limitation reasonable attorneys’ fees,
expenses and court costs, shall constitute additional indebtedness secured hereby and shall be
repayable by Borrower upon demand with interest at the Default Interest Rate.

35
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Insurance.
(a)  Hazard.
(D Borrower agrees to maintain insurance against loss or damage to

the building and all improvements and betterments on the Premises (“Loss™), in
such amounts and with such limits as Lender may require from time to time. The
~overage shall be equivalent or better than the Causes of Loss - Special Form
/C?1030) as published by the Insurance Services Office (“ISO”) and shall be on a
rejplocement cost, agreed amount basis. Borrower must pay promptly, when due,
any predrium on such insurance. All such insurance policies and renewals thereof
shall be sritten in companies having a Best’s rating of A or better. All such
policies and renewals thereof (or binders evidencing the same) shall be delivered
to Lender at Icast hirty (30) days before the expiration of the existing policies and
shall have attached thereto a standard mortgagee clause entitling Lender to collect
any and all proceeas pavable under such insurance. The policy shall contain a
waiver of subrogation in faver of the Lender. If more than one policy is written
insuring the Mortgaged Froperty, each separate policy must also include a
standard mortgagee clause and waiver of subrogation in favor of Lender. In the
event of a change in ownership or of occupancy of the Mortgaged Property, or
any portion thereof, Borrower shall #ive immediate notice thereof to Lender.

(i1)  Notwithstanding anything tc the contrary contained in this Section
3.5(a)(ii) provided there is no Default in existence and continuing under this
Mortgage, Borrower shall have the right to settic. adiust or compromise any claim
under any insurance policy where the amount of the Yoss is not in excess of Two
Hundred Fifty Thousand ($250,000.00). In case of any Loss, Borrower shall
immediately give Lender and the insurance companies that have insured against
such risks, notice of such Loss and Borrower is authorized, wi'h Lender’s prior
written consent, which shall be granted in Lender’s sole and apsc'ute discretion,
to settle and adjust any claim under insurance policies which insuie-against such
risks. Notwithstanding the foregoing, in the event of a total casualiyor in the
event of a Default, or an event or condition which with the giving of notice or the
passage of time would constitute a Default, shall have occurred and be continuing
hereunder or under any of the other Loan Documents, Lender (or after entry of
decree of foreclosure, purchaser at the sale, or the decree creditor, as the case may
be) is, subject to the provisions hereof, hereby authorized to either: (1) settle,
adjust or compromise any claim under any insurance policies and Lender shall act
in its sole and absolute discretion without the consent of Borrower; or (2) allow
Borrower to settle, adjust or compromise any claims for Loss with the insurance
company or companies on the amount to be paid upon the Loss. In all cases
Lender is authorized to collect and receipt for any such insurance proceeds and
the reasonable expenses incurred by Lender in the adjustment and collection of
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insurance proceeds shall be such additional indebtedness secured hereby and shall
be reimbursed to Lender within five (5) business days of receipt of written
demand with interest thercon at the Default Interest Rate or may be deducted by
Lender from said insurance proceeds prior to any other application thereof.

The insurance proceeds shall be made available to Borrower to repair and restore the
Mortgaged Property if, and only if, all of the following conditions are satisfied:

(A)  no Default, or event which with the giving of notice or passage of time would
constitute a Default, shall have occurred and be continuing hereunder or under any of the other
Loan Docunients;

(B)  ihe insurance proceeds shall, in Lender’s sole and absolute judgment, be sufficient
to complete the r¢ép=ir and restoration of the buildings, structures and other improvements on the
Premises to an architestural and cconomic unit of substantially the same character as existed
immediately prior to sach casuaity, or, if Lender shall determine, in its sole and absolute
discretion, that the insurance-proceeds are insufficient, Borrower shall have deposited with
Lender the amount of the daciiziency in cash within fifteen (15) days after Lender’s demand
therefor; and

(C)  the insurers do not deny liability to the insureds.

In all other cases, the insurance proceeds ruay, at the option of Lender, be applied in the
reduction of the indebtedness secured hereby, whicther due or not, in such order as Lender shall
determine in its sole and absolute discretion, or'be held by Lender and used to reimburse
Borrower for the cost of rebuilding or restoring buildiigs or improvements on the Premises.

Notwithstanding anything herein to the contrary, in caze of any Loss after foreclosure
proceedings have been instituted, all insurance proceeds shaly, at Lender’s option, be used to pay
the amount due in accordance with any decree of foreclosure that may be entered in any such
proceedings, and the balance, if any, shall be paid to the owner of {ae 2quity of redemption if
said owner shall then be entitled to the same, or as the court may otherwise direct. In case of the
foreclosure of this Mortgage, the court in its decree may provide that the miortgagee’s clause
attached to each of said insurance policies may be canceled and that the dzoree. creditor may
cause a new loss clause to be attached to each of said policies making theluss thereunder
payable to said decree creditor. Any foreclosure decree may further provide that in <ase of any
one or more redemptions made under said decree, each successive redemptor may cause the
preceding loss clause attached to each insurance policy to be canceled and a new loss clause to
be attached thereto, making the loss thereunder payable to such redemptor. In the event of
foreclosure sale, Lender is hereby authorized, without the consent of Borrower, to assign any and
all insurance policies to the purchaser at the sale, ot to take such other steps as Lender may deem
advisable, to cause the interest of such purchaser to be protected by any of the said insurance
policies.

Nothing contained in this Mortgage shall create any responsibility or obligation on
Lender to collect any amount owing on any insurance policy, to rebuild, repair or replace any
damaged or destroyed portion of the Mortgaged Property, or to perform any act hereunder.

-8-
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(i)  Upon Borrower’s request, and provided all of the conditions of the
second paragraph of Section 3.5(a)(ii) have been satisfied or upon Lender’s
election to apply such insurance proceeds toward repairing, restoring, and
rebuilding such improvements, such insurance proceeds shall be made available
therefor, by Lender, or such other depositary designated by Lender, from time to
time, to Borrower or at Lender’s option, directly to contractors, subcontractors,
material suppliers and other persons entitled to payment in accordance with and
subject to such conditions to disbursement as Lender may impose to ensure that
the work is fully completed in a good and workmanlike manner and paid for and
that no liens or claims arise by reason thereof, provided that Lender is furnished
with evidence reasonably satisfactory to Lender of the estimated cost of such
renairs, restoration and rebuilding and with architect’s and other certificates,
waivers of lien, certificates, contractors’ sworn statements, and other evidence of
the cotimated cost thereof and of payments as Lender may require and approve in
its sole.an: absolute discretion. In addition to the foregoing, if the estimated cost
of the work-exceeds ten percent (10%) of the original principal amount of the
indebtedness secured hereby, Borrower shall also deliver to Lender for its prior
approval all plars and specifications for such repairs, restoration and rebuilding as
Lender may require. No payment made prior to the final completion of the work
shall exceed ninety percent (90%) of the value of the repair, restoration or
rebuilding work performied from time to time, and at all times the undisbursed
balance of such proceeds remaining in the custody or control of Lender shall be,
in Lender’s sole and absolute discretion, at least sufficient to pay for the cost of
completion of the work, free and cléar of any liens. Lender may commingle any
such funds held by it hereunder and sii2ii not be obligated to pay any interest with
respect to any such funds held by or on banalf of Lender.

(b)  Liability. Borrower shall carry and mainta'n commercial general liability
insurance against bodily injury and property damage wrifizn with companies having a
Best’s rating of A or better. Coverage shall be written on ai occurrence form equivalent
or better than the occurrence form (CG0001) as published by the ISO with minimum
limits of One Million and No/100 Dollars ($1,000,000.00) eacn oscurrence and Five
Million and No/100 Dollars ($5,000,000.00) general aggregate. Tie nelicy shall name
Lender as an additional insured with respect to liability arising out of the Mortgaged
Property. Certificates of insurance showing Lender as additional insured. premiums
prepaid, shall be deposited with Lender and shall contain provision for thircy (30) days
notice to Lender prior to any cancellation or non-renewal except for ten (10) days notice
for non-payment of premium.

(¢)  Builder’s Risk. Upon the request of Lender, Borrower shall obtain, or
shall cause to be obtained by Contractor (as defined in the Loan Agreement), builder’s
risk insurance on a special perils basis for 100% of the insurable value of all construction
work in place or in progress from time to time insuring the Mortgaged Property and
materials in storage and while in transit. Insurance shall include Replacement Cost,
Agreed Amount coverage.

DM313464039.2
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(d)  Flood Area. If the Premises are now or hereafter located in an area which
has been identified by the Secretary of Housing and Urban Development as a flood
hazard area and in which flood insurance has been made available under the National
Flood Insurance Act of 1968 (the “Act”), Borrower, at its sole cost and expense shall
keep the Premises insured by flood insurance in an amount not less than the maximum
limit of coverage available under the Act.

(¢)  Other Insurance. Upon Lender’s written request, Borrower at its sole
cost and expense, shall, carry and maintain or cause to carry and maintain such other
insurance coverage(s) as Lender may, in its reasonable discretion, deem necessary or
appropriate in such amounts, with such companies and in such form as Lender deems
satisfaciory in its sole discretion, all at Borrower’s sole expense.

() ~RIGHT OF LENDER TO PURCHASE INSURANCE. UNLESS
BORROWER FTROVIDES LENDER WITH EVIDENCE OF THE INSURANCE
COVERAGE EEQUIRED BY THIS MORTGAGE, LENDER MAY PURCHASE
INSURANCE AT ~RORROWER’S EXPENSE TO PROTECT LENDER’S
INTERESTS IN Thy"MORTGAGED PROPERTY. THIS INSURANCE MAY,
BUT NEED NOT, PROTECT BORROWER’S INTERESTS IN THE
MORTGAGED PROPERTY THE COVERAGE PURCHASED BY LENDER
MAY NOT PAY ANY CLAILVS THAT BORROWER MAKES OR ANY CLAIM
THAT 1S MADE AGAINST 30RROWER IN CONNECTION WITH THE
MORTGAGED PROPERTY. BORRCWER MAY LATER CANCEL ANY SUCH
INSURANCE PURCHASED BY LENLER, BUT ONLY AFTER PROVIDING
LENDER WITH EVIDENCE THAT - BORROWER HAS OBTAINED
INSURANCE AS REQUIRED BY TES¥; MORTGAGE. IF LENDER
PURCHASES INSURANCE FOR THL- MORTGAGED PROPERTY,
BORROWER WILL BE RESPONSIBLE FOR ' THE COSTS OF THAT
INSURANCE, INCLUDING INTEREST AND AN CTHER CHARGES THAT
LENDER MAY IMPOSE IN CONNECTION WITH TEL PLACEMENT OF THE
INSURANCE, UNTIL THE EFFECTIVE DATE OF THLE CANCELLATION OR
EXPIRATION OF THE INSURANCE. THE COSTS OF TH.Z INSURANCE MAY
BE ADDED TO THE INDEBTEDNESS SECURED HEREBY. THE COSTS OF
THE INSURANCE MAY BE MORE THAN THE COST Of iNSURANCE
BORROWER MAY BE ABLE TO OBTAIN ON ITS OWN.

3.6 Condemnation and Eminent Domain. Any and all awards heretofore or
hereafter made or to be made to the present or any subsequent owner of the Mortgaged Property
by any governmental or other lawful authority for the taking, by condemnation or eminent
domain, of all or any part of the Mortgaged Property, (including any award from the United
States government at any time after the allowance of a claim therefor, the ascertainment of the
amount thereto, and the issuance of a warrant for payment thereof), are hereby assigned by
Borrower to Lender, which awards Lender is hereby authorized to negotiate, collect and receive
from the condemnation authorities. Lender is hereby authorized to give appropriate receipts and
acquittances therefor. Borrower shall give Lender immediate notice of the actual or threatened
commencement of any condemnation or eminent domain proceedings of which it has knowledge
affecting all or any part of the Mortgaged Property (including severance of, consequential
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damage to or change in grade of streets), and shall immediately deliver to Lender copies of any
and all papers served in connection with any such proceedings. Borrower further agrees to
make, execute and deliver to Lender, free and clear of any encumbrance of any kind whatsoever,
any and all further assignments and other instruments deemed necessary by Lender for the
purpose of validly and sufficiently assigning all awards and other compensation heretofore, now
and hereafter made to Borrower for any taking, either permanent or temporary, under any such
proceeding. Any such award shall be applied toward the indebtedness secured by this Mortgage
or applied toward restoring the Mortgaged Property in accordance with the provisions of and in
the same manner as is provided for insurance proceeds in Section 3.5(a) hereof.
Notwithstanding the foregoing, any expenses, including, without limitation, reasonable
attorneys’ foes and expenses, incurred by Lender in intervening in such action or compromising
and settling such-action or claim, or collecting such proceeds, shall be reimbursed to Lender first
out of the proceeds:

3.7 Maintenarce of Property. Except as contemplated in the Loan Agreement, no
portion of the Mortgaged Property shall be materially altered, removed or demolished, severed,
sold or mortgaged, without the nrior written consent of Lender. In the event of the demolition or
destruction in whole or in part.of any of the fixtures or chattels covered by this Mortgage or by
any separate security agreement cxecuted in conjunction herewith, the same shall be replaced
promptly by similar fixtures or chatiels at least equal in value, quality and condition to those
replaced, free from any other security intezest therein, encumbrances thereon or reservation of
title thereto. Borrower shall promptly’ repair, restore or rebuild any building or other
improvement or any part thereof now or heveafier situated on the Premises that may become
damaged or be destroyed whether or not proce=ds of insurance are available or sufficient for
such purpose. Any such building or other improvsirent or any part thereof shall be repaired,
restored or rebuilt so as to be of at least equal value apa of substantially the same character as
prior to such damage or destruction.

Borrower further agrees (a) not to permit, commit or stiier any waste, impairment or
deterioration of the Mortgaged Property or any part thereof, (b) to Keep, repair and maintain the
Mortgaged Property and every part thereof in good repair and condition, ordinary wear and tear,
casualty and condemnation excluded, and, (c) from time to time, to riake all necessary and
proper replacements thereof and additions thereto so that the Premises and Such huildings, other
improvements, fixtures, chattels and articles of personal property will, at all <ires, be in good
condition, fit and proper for the respective purposes for which they were origiuly erected or
installed.

3.8 Compliance with Laws. Borrower shall: (i) comply with, all statutes,
ordinances, regulations, rules, orders, decrees and other requirements relating to the Mortgaged
Property, or any part thereof, by any federal, state or local authority, including, without
limitation, the Americans with Disabilities Act of 1990, and (ii) observe and comply with all
conditions and requirements necessary to preserve and extend any and all rights, licenses,
permits (including, without limitation, zoning variances, special exceptions, and nonconforming
uses), privileges, franchises and concessions that are applicable to the Mortgaged Property or
that have been granted to or contracted for by Borrower in connection with any existing or
presently contemplated use of the Mortgaged Property or any part thereof. Borrower shall not
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initiate or acquiesce in any changes to or termination of any of the foregoing affecting the use of
the Mortgaged Property or any part thereof without the prior written consent of Lender.

39 Liens and Transfers. Without Lender’s prior written consent, Borrower shall
not, directly or indirectly, create, suffer or permit to be created or filed or to remain against the
Mortgaged Property, or any part thereof, hereafter any mortgage lien or other lien, encumbrance
or charge on, pledge of, or conditional sale or other title retention agreement with respect to the
Mortgaged Property, whether superior or inferior to the lien of this Mortgage, except for the
Permitted Exceptions; provided, however, that Borrower may, within thirty (30) days after
Borrower’s having received notice thereof, contest in good faith by appropriate legal or
administrat:ve proceedings any lien claim arising from any work performed, material furnished
or obligationncurred by Borrower upon furnishing Lender a bond issued by a company
approved by Lerder in its reasonable discretion covering the lien claim, or an endorsement to
Lender’s title insurence policy insuring Lender’s interest in the Mortgaged Property insuring
over said lien claini. «cech in form and substance satisfactory to Lender in its rcasonable
discretion, or such other security and indemnification satisfactory to Lender, in its reasonable
discretion, for the final paviuent and discharge thercof; provided following any such final
payment and discharge, Lender agrees to return any portion of said security then remaining in
Lender’s possession. In the event Borrower hereafter creates, suffers or permits any superior or
inferior lien to be attached to the Moitgaged Property or any part thereof without such consent or
without furnishing security as aforesaid, V.eader shall have the unqualified right, at its option, to
accelerate the maturity of the Note, causirg the entire principal balance thereof and all interest
accrued thereon to be immediately due and payabie.

If Borrower, without Lender’s prior writter ronsent, sells, leases, transfers, conveys,
assigns, pledges, hypothecates or otherwise disposes-0f the title to all or any portion of the
Mortgaged Property, whether by operation of law, voluitarily or otherwise, or any interest
(beneficial or otherwise} thereto, or enters into any agreemen: to do any of the foregoing, Lender
shall have the unqualified right, at its option, to accelerate the niziurity of the Note, causing the
entire principal balance, and accrued interest to be immediateiydi¢ and payable. Without
limiting the generality of the foregoing, each of the following even's shall be deemed a sale,
transfer, conveyance, assignment, pledge, hypothecation or other dispocition prohibited by the
foregoing sentence:

(a)  if Borrower or the entity that controls Borrower is a corporaticn, any sale,
conveyance, assignment or other transfer of all or any portion of the stock of such
corporation that results in a change in the identity of the person(s) or entities in control of
such corporation, or any corporation which controls Borrower;

(b)  if Borrower or the entity that controls Borrower is a partnership, any sale,
conveyance, assignment or other transfer of all or any portion of the partnership interest
of such partnership that results in a change in the persons or entities in control of
Borrower, or any partnership which controls Borrower;

(c) if Botrower or the entity that controls Borrower is a limited liability
company, any sale, conveyance, assignment or other transfer of all or any portion of the
membership interest of such limited liability company that results in a change in the
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identity of the person(s) or entity(ies) in control of Borrower or any limited liability
company that controls Borrower;

(d)  any sale, conveyance, assignment or other transfer of all or any portion of
the stock, partnership or membership interest of any entity directly or indirectly in control
of any corporation, partnership or limited liability company constituting any of Borrower
or of any corporation, partnership or limited liability company which controls Borrower,
which in either case results in a change in the identity of the person(s) or entity(ies) in
control of such entity or any sale, conveyance, assignment or other transfer by Borrower
in any corporation, partnership or limited liability company in which Borrower has a
cont/ol'ing interest, directly or indirectly;

@ . any hypothecation of all or any portion of any stock, partnership or
members!iin/interest of any of Borrower, or of all or any portion of the stock, partnership
or membership iiterest of any entity directly or indirectly in control of such corporation,
partnership or limited liability company or any sale, conveyance, assignment or other
transfer by Borrower-in any corporation, partnership or limited liability company in
which Borrower has a ¢eanirolling interest, directly or indirectly; and

Any waiver by Lender of ttic-provisions of this Section 3.9 shall not be deemed to be a
waiver of the right of Lender in the fuiurz to insist upon strict compliance with the provisions
hereof.

Reference in this Section 3.9 to “controi” shall mean fifty one percent (51%).

3.10 Subrogation to Prior Lienholder’s Rights. If the proceeds of the Loan secured
hereby or any part thereof, or any amount paid out or‘aavanced by Lender is used directly or
indirectly to pay off, discharge or satisfy, in whole or in part, =ay prior lien or encumbrance upon
the Mortgaged Property or any part thereof, then Lender shail-be subrogated to the rights of the
holder thereof in and to such other lien or encumbrance and any additional security held by such
holder, and shall have the benefit of the priority of the same.

3.11 Lender’s Dealings with Transferee. In the event of the sale or transfer, by
operation of law, voluntarily or otherwise, of all or any part of the Mortgaged Froperty, Lender
shall be authorized and empowered to deal with the vendee or transferce wiib regard to the
Mortgaged Property, the indebtedness secured hereby and any of the terms or cordifiens hereof
as fully and to the same extent as it might with Borrower, without in any way icleasing or
discharging Borrower from its covenants hereunder, specifically including those contained in
Section 3.9 hereof, and without waiving Lender’s right of acceleration pursuant to Section 3.9
hereof.

3.12 Stamp Taxes. If at any time the United States government or any federal, state or
municipal governmental subdivision requires Internal Revenue or other documentary stamps,
levies or any tax on this Mortgage or on the Note, or requires payment of the United States
Interest Equalization Tax on any of the indebtedness secured hereby, then such indebtedness and
all interest accrued thereon shall be and become due and payable, at the election of the Lender,
sixty (60) days after the mailing by Lender of notice of such election to Borrower; provided,
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however, that such election shall be unavailing, and this Mortgage and the Note shall be and
remain in effect, if Borrower may and does lawfully pay for such stamps or tax, including
interest and penalties thereon, to or on behalf of Lender.

3.13 Change in Tax Laws. In the event of the enactment, after the date of this
Mortgage, of any law of the state in which the Premises are located deducting from the value of
the Mortgaged Property, for the purpose of taxation, the amount of any lien thereon, or imposing
upon Lender the payment of all or any part of the taxes, assessments, charges or liens hereby
required to be paid by Borrower, or changing in any way the laws relating to the taxation of
mortgages or debts secured by mortgages or Borrower’s interest in the Mortgaged Property, or
the manner of collection of taxes, so as to affect this Mortgage or the indebtedness secured
hereby or the niolder thereof, then Borrower, upon demand by Lender, shall pay such taxes,
assessments, clarges or liens, or reimburse Lender therefor; provided, however, that if, in the
opinion of counsel-izx, Lender, it might be unlawful to require Borrower to make such payment
or the making of such psyment might result in the imposition of interest beyond the maximum
amount permitted by law. then Lender may elect, by notice in writing given to Borrower, to
declare all of the indebtedness secured hereby to become due and payable ninety (90) days after
the giving of such notice. Nothing contained in this Section 3.13 shall be construed as obligating
Lender to pay any portion of Borrower’s federal income tax or construed as obligating Borrower
to pay any portion of Lender’s income cr franchise taxes.

3.14 Inspection of Property. Eorrower shall permit Lender and its representatives
and Lenders to inspect the Mortgaged Property at reasonable times upon reasonable prior
telephonic notice during normal business hours &nd as frequently as Lender considers reasonable
and subject to the rights of any tenant under any lease at the Mortgaged Property; provided
Lender agrees that it shall make no such inspection unicss #t is accompanied by Borrower (unless
Borrower fails to make itself reasonably available to Lender, in which case Lender shall inspect
the Mortgaged Property without Borrower).

3.15 Inspection of Books and Records. Borrower shal)lkeep and maintain full and
correct books and records showing in detail the income and expenses ot the Mortgaged Property
and, Borrower shall permit Lender and its agents and representatives 1¢._/sit its offices, discuss
its financial affairs with its officers and independent public accountants :nd to examine such
books and records and all supporting vouchers and data, copies of any leases‘encumbering the
Premises and such other information as Lender may deem reasonably necessary o1 appropriate,
at Borrower’s offices, at the address hereinabove identified or at such other location 2s may be
reasonably requested by Lender, at reasonable times upon reasonable prior telephonic notice
during normal business hours and as frequently as Lender considers reasonable; provided Lender
agrees that it shall make no such inspection unless it is accompanied by Borrower (unless
Borrower fails to make itself reasonably available to Lender, in which case Lender shall inspect
such items without Borrower).

3.16 Financial Information. Borrower shall furnish and shall cause to be furnished to
Lender each of the following:

(a) Commencing December 31, 2016, within one hundred twenty (120) days
following December 31 of each calendar year, and at such other times as Lender shall
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reasonably request, current financial statements of Borrower, in forms designated and
approved by Lender including balance sheets and profit and loss statements.

(b)  Commencing April 30, 2017, within one hundred twenty (120) days
following April 30 of each calendar year, and at such other times as Lender shall
reasonably request, current rent rolls for the Premises, in form designated and approved
by Lender.

(c) Commencing in calendar year 2016, within thirty (30) days of filing
during each calendar year, copies of federal income tax returns of Borrower provided said
copis must be delivered within thirty (30) days of the last date for filing same under
applicaile law.

(?y_~_Within one hundred twenty (120) days following December 31 of each
calendar year, topies of a personal financial statement of each Guarantor.

(¢)  Leader. its officers, employees and representatives shall have the right at

any reasonable time io-examine, and at Lender’s expense copy and make extracts of the

. books and records of Boriower. Such books and records shall be made available to

Lender, its officers, empluyecs, agents and representatives at all reasonable times at
Borrower’s corporate offices or at such other location as Lender shall approve.

3.17 Acknowledgment of Debt. Borrewer shall furnish from time to time, within ten
(10) business days after Lender’s request, a writtzi statement, duly acknowledged, specifying, to
the best of Borrower’s knowledge, the amount due ander the Note, this Mortgage and any of the
other Loan Documents and disclosing to Borrower's ‘actual knowledge whether any alleged
offsets or defenses exist against the indebtedness secured hereby. Lender shall furnish from time
to time, within ten (10) days after Borrower’s request a writtzn statement specifying the amount
due under the Note, the Loan Agreement, this Mortgage and any o1 the other Loan Documents.

3.18 Other Amounts Secured; Maximum Indebtedness: -Porrower acknowledges
and agrees that this Mortgage secures the entire principal amount of the Note and interest
accrued thereon, regardless of whether any or all of the Loan proceeds are disbursed on or after
the date hereof, and regardless of whether the outstanding principal is repaid iz w/hole or part and
future advances made at a later date, as well as any amounts owed to Lendcr pursuant to
Sections 3.2 and 3.4 hereof, any and all litigation and other expenses pursuant te-Scctions 4.5
and 4.6 hereof and any other amounts as provided herein or in any of the other Loan Documents,
including, without limitation, the payment of any and all loan commissions, service charges,
liguidated damages, expenses and advances due to or paid or incurred by Lender in connection
with the Loan, all in accordance with the loan commitment issued in connection with this
transaction and the Loan Documents. Under no circumstances, however, shall the total
indebtedness secured hereby exceed Thirty Million Four Hundred Thousand and No/100 Dollars
($30,400,000.00).

3.19 Declaration of Subordination. At the option of Lender, this Mortgage shall
become subject and subordinate, in whole or in part (but not with respect to priority of
entitlement to insurance proceeds or any condemnation or eminent domain award) to any and all
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leases of all or any part of the Mortgaged Property upon the execution by Lender and recording
thereof, at any time hereafter, in the appropriate official records of the county wherein the
Premises are situated, of a unilateral declaration to that effect.

3.20 Releases. Lender, without notice and without regard to the consideration, if any,
paid therefor, and notwithstanding the existence at that time of any inferior liens thereon, may
release from the liens of Lender all or any part of the Mortgaged Property, or release from
liability any person or entity obligated to repay any indebtedness secured hereby, without in any
way affecting the liability of any party (other than the released party) pursuant to the Note, the
Loan Agreement, this Mortgage or any of the other Loan Documents, including, without
limitation, «ny guaranty given as additional security for the indebtedness secured hereby, and
without in any“way affecting the priority of the lien of this Mortgage, and may agree with any
party liable therefor to extend the time for payment of any part or all of such indebtedness. Any
such agreement shailniot in any way release or impair the lien created by this Mortgage or reduce
or modify the liability'Gf any person or entity obligated personally to repay the indebtedness
secured hereby, but shall extend the lien hereof as against the title of all parties having any
interest, subject to the indebtedness secured hereby, in the Mortgaged Property. Lender agrees
that notwithstanding anything t< the contrary contained herein.

3.21 Borrower’s Represeutiations. Borrower hereby represents and covenants to
Lender that:

(a)  Borrower is lawfully seized of the Mortgaged Property hereby mortgaged,
granted and conveyed and has the right/to mortgage, grant and convey the Mortgaged
Property, that the Mortgaged Property ‘s vnencumbered except by the Permitted
Exceptions, if any, and that Borrower will represent, warrant and defend generally the
title to the Mortgaged Property, or any portion theieof, against any and all claims and
demands, subject only to the Permitted Exceptions, if any

(b)  Borrower (i) is a Delaware limited liability- company, duly organized and
validly existing under the laws of the State of Delaware, is i1 good standing in the State
of Delaware, and is authorized to do business in the State of Ilfinois, (i1) has the power
and authority to own its properties and to carry on its business as now being conducted;
and (iii) is in compliance with all laws, regulations, ordinances and-orders of public
authorities applicable to it. Fletcher Lofts Management SPE, Inc., the maiinging member
of Borrower, (A) is an Delaware corporation, duly organized and validly €xizt'ng under
the laws of the State of Delaware, is in good standing in the State of Delaware, (B) has
the power and authority to own its properties and to carry on its business as now being
conducted; and (C) is in compliance with all laws, regulations, ordinances and orders of
public authorities applicable to it.

(c) The execution, delivery and performance of the Note, this Mortgage and
the other Loan Documents: (i} have received all necessary trust, partnership,
governmental, and corporate approval; (i) do not violate any provision of any law, any
order of any court or agency of government or any indenture, agreement or other
instrument to which Borrower is a party, or by which it or any portion of the Mortgaged
Property is bound; and (iii) are not in conflict with, nor will result in breach of, or
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constitute (with due notice or lapse of time) a default under any indenture, agreement, or
other instrument, or result in the creation or imposition of any lien, charge or
encumbrance of any nature whatsoever, upon any of its property or assets, except as
contemplated by the provisions of this Mortgage.

(d)  To the best of Borrower’s knowledge, the Note, the Loan Agreement, this
Mortgage and the other Loan Documents, when executed and delivered by Borrower, as
the case may be will constitute the legal, valid and binding obligations of Borrower and
all other obligors named therein, if any, in accordance with their respective terms.

(e)  All information, reports, papers, balance sheets, statements of profit and
loss, and data given to Lender or its employees regarding Borrower or any other party
obligated under the terms of the Note, the Loan Agreement, this Mortgage or any of the
other Loan Decuments are to Borrower’s knowledge accurate and correct in all material
respects, and-aré-complete insofar as completeness may be necessary to give Lender a
true and accurat¢ knowledge of the subject matter.

® There i5'not now pending against or affecting Borrower or any other party
obligated under the terms of the Note, the Loan Agreement, this Mortgage or any of the
other Loan Documents, nor, iz Dorrower’s knowledge, is there threatened any action, suit
or proceeding at law, in equity or before any administrative agency which, if adversely
determined, would materially inipair or materially affect the financial condition or
operation of Borrower, Guarantor or the Mortgaged Property.

3.22 Utilities. Borrower will pay all utility. charges incurred in connection with the
Premises and all improvements thereon, and shall niaintrin all utility services now or hereafier
available for use at the Premises.

3.23 Assionment of Rents.

(a)  As further security for the repayment of the Mste, and any amounts due
pursuant to this Mortgage, Borrower does hereby sell, assign and transfer to Lender all
rents, leases, issues, deposits and profits now due and which may heremafter become due
under or by reason of any lease or any letting of, or any agreement for-ibe use, sale, or
occupancy of the Mortgaged Property or any portion thereof (whether writien or verbal),
which may have been heretofore or may hereafter be made or agreed to or which may be
made or agreed to by Lender under the powers herein granted, including without
limitation sale contracts, leases, escrow and other agreements, it being Borrower’s
intention hereby to establish an absolute transfer and assignment of all such leases,
contracts, escrows and agreements pertaining thereto (such leases, contracts, escrows and
agreements being collectively referred to hereinbelow as “agreements” and any such
individual lease, contract, escrow or other agreement being referred to hereinbelow as an
“agreement”), and all the avails thereof, to Lender.

Borrower does hereby irrevocably appoint Lender as its true and lawful attorney in its
name and stead (with or without taking possession of the Mortgaged Property) to rent, lease, let,
or sell all or any portion of the Morigaged Property to any party or parties at such price and upon
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such term as Lender in its sole discretion may determine, and to collect all of such rents, issues,
deposits, profits and avails now due or that may hereafter become due under any and all of such
agreements or other tenancies now or hereafter existing on the Mortgaged Property, with the
same rights and powers and subject to the same immunities, exoneration of liability and rights of
recourse and indemnity as Lender would have upon taking possession of the Mortgaged Property
pursuant to the provisions set forth hereinbelow. Until such time as there shall have occurred a
Default hereunder which shall be continuing, Lender may not exercise any of the above remedies
and hereby licenses to Borrower the right to collect all rents, issues, deposits, profits and avails
now due or that may hereafter become due under any and all of such agreements or other
tenancies now or hereafter existing on the Mortgage Property.

This assignment confers upon Lender a power coupled with an interest and it cannot be
revoked by Boitewer.

(b) - Perrower represents and agrees that without the prior written consent of
the Lender, which /consent shall not be unreasonably withheld, no rent for right of future
possession will be pzid by any person in possession of any portion of the Mortgaged
Property in excess of oue installment thereof paid in advance and that no payment of
rents to become due for any! portion of the Mortgaged Property has been or will be
waived, conceded, released, ) reduced, discounted, or otherwise discharged or
compromised by Borrower. Borrower waives any right of setoff against any person in
possession of any portion of the Wiortgaged Property. Borrower agrees that it will not
assign any of such rents, issues, profits, deposits or avails, and shall not agree to any
modification of the terms, or a voluntary surrender, of any such lease or agreement
without the prior written consent of Lender.

()  Borrower further agrees to assign snd transfer to Lender all future leases
and other agreements pertaining to all or any portior: ot'the Mortgaged Property and to
execute and deliver to Lender, immediately upon demand of Lender, all such further
assurances and assignments pertaining to the Mortgagea Yroperty as Lender may from
time to time require. .

(d)  Borrower shall, at its own cost: (i) at all times perform and observe all of
the covenants, conditions and agreements of the lessor under the terms ol a7y or all leases
or similar agreements affecting all or any part of the Mortgaged Property; (i} at all times
enforce and secure the performance and observance of all of the material" covenants,
conditions and agreements of the lessees under the terms of any or all of said leases or
other agreements; (iii) appear in and defend any action or other proceeding arising out of
or in any manner connected with said leases and other agreements, and to pay any and all
costs of Lender incurred by reason of or in connection with said proceedings, including,
without limitation, reasonable attorneys’ fees, expenses and court costs; and (iv)
promptly furnish Lender with copies of any notices of default either sent or received by
Borrower under the terms of or pursuant to any of said leases or other agreements.

(e) Although it is the intention of Borrower and Lender that the assignment,
including, without limitation, the power of attorney appointment, contained in this
Section 3.23 is a present assignment, it is expressly understood and agreed, anything
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herein contained to the contrary notwithstanding, that Lender shall not exercise any of
the rights and powers conferred upon it herein unless and until a Default hereunder has
occurred and is continuing, or a condition which with the passage of time or giving of
notice or both, would constitute a Default hereunder.

M Lender, in the exercise of the rights and powers conferred upon it herein,
shatl have full power to use and apply the rents, issues, deposits, profits and avails of the
Mortgaged Property to the payment of or on account of the following, in such order as
Lender may, in its sole and absolute discretion determine.

{1) operating expenses of the Mortgaged Property (including, without
Yimitation, all costs of management, sale and leasing thereof, which shall include
{epsonable compensation to Lender and its agents, if management be delegated
therein, reasonable attorneys’ fees, expenses and court costs, and lease or sale
commissions and other compensation and expenses of seeking and procuring
tenants oi purchasers and entering into leases or sales), establishing any claims for
damages, and riemiums on insurance authorized hereinabove;

(ii)  taxes, special assessments, water and sewer charges on the
Mortgaged Property now)due or that may hereafter become due;

(iii)  any and all sepairs, decorating, renewals, replacements, alterations,
additions, betterments and improvements of the Mortgaged Property (including,
without limitation, the cost from (ime to time of installing or replacing personal
property therein, and of placing the Meitgaged Property in such condition as will,
in the sole judgment of Lender, make the:nveadily rentable or salable);

(iv)  any indebtedness secured hereby or any deficiency that may result
from any foreclosure sale pursuant thereto; and

(v)  any remaining funds to Borrower or it successors or assigns, as
their interests and rights may appear.

(g) Upon the occurrence of a Default, Borrower does fudlier specifically
authorize and instruct each and every present and future lessee or purchases of all or any
portion of the Mortgaged Property to pay all unpaid rentals or deposits agreed upon in
any lease or other agreement pertaining to the Mortgaged Property to Lender upon receipt
of demand from Lender to pay the same without any further notice or authorization by
Borrower, and Borrower hereby waives any rights or claims it may have against any
lessee by reason of such payments to Lender.

(h)  Lender shall not be obligated to perform or discharge, nor does it hereby
undertake to perform or discharge, any obligation, duty or liability under any lease or
other agreement pertaining to the Mortgaged Property, and Borrower shall and does
hereby agree to indemnify and hold Lender harmless from and against any and all
liability, loss and damage that Lender may or might incur under any such lease or other
agreement or under or by reason of the assignment thereof, as well as any and all claims
and demands whatsoever which may be asserted against Lender by reason of any alleged
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obligations or undertakings on Lender’s part to perform or discharge any of the terms,
covenants or conditions contained in such leases or other agreements unless such loss is
due to the gross negligence of Lender. Should Lender incur any such liability, loss or
damage under any such lease or other agreement, or under or by reason of the assignment
thereof, or in the defense of any claims or demands relating thereto, Borrower shall
reimburse Lender for the amount thereof (including, without limitation, reasonable
attorneys’ fees, expenses and court costs) immediately upon demand.

(i) Nothing herein contained shall be construed as making or constituting
Lender a “mortgagee in possession” in the absence of the taking of actual possession of
the Z/ortgaged Property by Lender pursuant to the provisions set forth herein. In the
exercise of the powers herein granted Lender, no liability shall be asserted or enforced
against Lepder, all such liability being expressly waived and released by Borrower.

)] Borrower shall continue to advise Lender of any new leases, or
modifications or‘tesminations of existing Leases.

3.24 Security Agrecment.

(a)  This Mortgageshall be deemed a “Security Agreement” as defined in the
Iilinois Uniform Commercial Cade, and creates a security interest in favor of Lender in
all property owned by Borrower ‘ncluding, without limitation, all personal property,
fixtures and goods affecting property ¢ither referred to or described herein or in any way
connected with the use or enjoyment of tne Mortgaged Property. The remedies for any
violation of the covenants, terms and condi‘ious of the agreements herein contained shall
be as prescribed herein or by general aw or, asic<such part of the security which is also
reflected in any Financing Statement filed to perfet the security interest herein created,
by the specific statutory consequences now or hereijafier enacted and specified in the
Winois Uniform Commercial Code, all at Lender’s soieclection. Borrower and Lender
agree that the filing of such a Financing Statement in the records normally having to do
with personal property shall not be construed as in any way de’ogating from or impairing
the intention of the parties hereto that everything used in connection with the production
of income from the Mortgaged Property or adapted for use therein or which is described
or reflected in this Mortgage is, and at all times and for all purpozes and in all
proceedings both legal or equitable shall be, regarded as part of <rereal estate
irrespective of whether (i) any such item is physically attached to the improvements, (ii)
serial numbers are used for the better identification of certain equipment items capable of
being thus identified in a recital contained herein or in any list filed with Lender, or (iii)
any such item is referred to or reflected in any such Financing Statement so filed at any
time. Similarly, the mention in any such Financing Statement of (1) the rights in or the
proceeds of any fire or hazard insurance policy, or (2) any award in eminent domain
proceedings for a taking or for loss of value, or (3) Borrower’s interest as lessor in any
present or future lease or rights to income growing out of the use or occupancy of the
Mortgaged Property whether pursuant to lease or otherwise, shall never be construed as
in any way altering any of the rights of Lender under this Mortgage or impugning the
priority of the Lender’s lien granted hereby or by any other recorded document, but such
mention in the Financing Statement is declared to be for the protection of the Lender in
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the event any court or judge shall at any time hold with respect to (1), (2) and (3) that
notice of Lender’s priority of interest to be effective against a particular class of persons,
including, but not limited to, the Federal Government and any subdivisions or entity of
the Federal Government, must be filed in the Lilinois Uniform Commercial Code records.

(b)  Borrower shall execute, acknowledge and deliver to Lender, within ten
(10) business days after request by Lender, any and all security agreements, financing
statements and any other similar security instruments reasonably required by Lender, in
form and of content reasonably satisfactory to Lender, covering all property of any kind
whatsoever owned by Borrower that, in the reasonable opinion of Lender, is essential to
the <neration of the Mortgaged Property and concerning which there may be any doubt
whether title thereto has been conveyed, or a security interest therein perfected, by this
Mortgage vader the laws of the state in which the Premises are located. Borrower shall
further execute; acknowledge and deliver any financing statement, affidavit, continuation
statement, certi{icate or other document as Lender may request in order to perfect,
preserve, maintair, continue and extend such security instruments. Borrower further
agrees to pay to Lender all fees, costs and expenses (including, without limitation, all
reasonable attorneys’ Zees_and expenses and court costs) incurred by Lender in
connection with the prepiration, execution, recording, filing and refiling of any such
document.

3.25 Fixture Financing Statem:nt. From the date of its recording, this Mortgage
shall be effective as a fixture financing statem=nt with respect to all goods constituting part of the
Mortgaged Property which are or are to becorie fixtures related to the real estate described
herein. For this purpose, the following information'is’set forth:

(a)  Name and Address of Debtor:

Fletcher Lofts LL.C

155 North Michigan Avenue
Suite 9003

Chicago, Illinois 60601

(b)  Name and Address of Secured Party:

Hinsdale Bank & Trust Company
25 East First Street
Hinsdale, I1linois 60521

(c) This document covers goods which are or are to become fixtures.

326 Interest Laws. It being the intention of Lender and Borrower to comply with the
laws of the State of Tllinois, it is agreed that notwithstanding any provision to the contrary in the
Note, the Loan Agreement, this Mortgage or any of the other Loan Documents, no such
provision shall require the payment or permit the collection of any amount (“Excess Interest”)
in excess of the maximum amount of interest permitted by law to be charged for the use or
detention, or the forbearance in the collection, of all or any portion of the indebtedness evidenced
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by the Note. If any Excess Interest is provided for, or is adjudicated to be provided for, in the
Note, this Mortgage or any of the other Loan Documents, then in such event: (a) the provisions
of this Section 3.26 shall govern and control; (b) neither Borrower nor any other party obligated
under the terms of the Note, the Loan Agreement or any of the other Loan Documents shall be
obligated to pay any Excess Interest; (c) any Excess Interest that Lender may have received
hereunder shall, at the option of Lender, be (i) applied as a credit against the then unpaid
principal balance under the Note, accrued and unpaid interest thereon not to exceed the
maximum amount permitted by law, or both, (ii) refunded to the payor thereof, or (iii) any
combination of the foregoing; {d) the Interest Rate (as that term is defined in the Note) shall be
subject to automatic reduction to the maximum lawful contract rate allowed under the applicable
usury laws.4f fhe aforesaid State, and the Note, the Loan Agreement, this Mortgage and the other
Loan Documenfs. shall be deemed to be automatically reformed and modified to reflect such
reduction in the foterest Rate; and (e) neither Borrower nor any other party obligated under the
terms of the Note; tie Loan Agreement or any of the other Loan Documents shall have any
action against Lender forany damages whatsoever arising out of the payment or collection of
any Excess Interest.

3.27 Construction Lzan. Borrower acknowledges and agrees that the Loan proceeds
shall be disbursed in accordance vvith the terms and conditions set forth in the Loan Agreement.
In connection with said disbursements, Borrower hereby covenants as follows:

(a)  Borrower will comply or will cause compliance with all of the covenants
of the Loan Agreement with respect to'disbursement of Loan proceeds.

(b)  Borrower will cause the conitraction of improvements on the Premises to
be made in accordance with all plans and specificaiions and in compliance with all laws.

(¢)  All sums advanced or incurred or ofher) obligations created for which
Lender is liable which are advanced pursuant to the tepas-of the Loan Agreement from
time to time shall be secured by the Mortgage and all of the other Loan Documents.

ARTICLE IV
DEFAULTS AND REMEDIES

4.1 Events Constituting Defaults. Each of the following events sizil constitute a
default (a “Default”) under this Mortgage:

(@)  The failure of Borrower (i) to make any principal or interest payment due
under the Note when due or (ii) to make any other payment under the Loan Documents
within ten (10) days of a written notice that such payment is due;

(b)  Failure of Borrower to comply with any of the requirements of Section
3.9; provided, Borrower and Lender acknowledge and agree that in the event any such
failure is caused due to the death or adjudicated incompetency of any Guarantor, such
failure to comply with the requirements of Section 3.9 hereof shall not be deemed to be a
Default hereunder if within one hundred eighty (180) days after the occurrence of such
event, (i) Borrower causes a replacement guarantor satisfactory to Lender to execute a
new guaranty substantially the same as the Guaranty Agreement or otherwise provides
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Lender with collateral acceptable to Lender, and (b) Lender is satisfied that the person or
persons responsible for management and control of Borrower have the requisite skills and
experience to cause Borrower to timely perform its obligations under the Note, the Loan
Agreement and the other Loan Documents;

(¢)  Failure of Borrower to perform or observe any other covenant, warranty or
other provision contained in this Mortgage and not otherwise covered in any of the other
provisions of this Section 4.1; and if such default is capable of being cured, Borrower
shall have a period of thirty (30) days after the date on which notice of the nature of such
fajlure is given by Lender to Borrower to cure such default; provided, however, that if
suck default cannot be cured within such thirty (30) day period and Borrower promptly
commences and thereafter diligently proceeds to endeavor to cure such default, the time
period 1or curing such default shall be extended for a period not to exceed ninety (90)
days;

(d) Uatiuth or material deceptiveness of any representation or warranty
contained in the Note ithe Loan Agreement, this Mortgage or any other Loan Documents
or any writing pertaiiiug to the foregoing submitted to Lender by or on behalf of
Borrower or any of the Guirantors;

(¢)  Admission by Borower or any of the Guarantors, in writing, including,
without limitation, an answer or othier pleading filed in any court of such Borrower’s or
any Guarantor’s insolvency or inability to'pay its or their debts generally as they fall due
unless a replacement Guarantor executesa aew guaranty in favor of Lender as provided
in Section 4.1(f) below;

(f)  Institution by Borrower or any Ci:arantor of bankruptcy, insolvency,
reorganization or arrangement proceedings of any kind, under the Federal Bankruptcy
Code, whether or now existing or as hereafter ameunded, or any similar debtors’ or
creditors’ rights law, whether federal or state, now or hereafter existing, or the making by
Borrower or any Guarantor of a general assignment for the benefit of creditors provided,
notwithstanding the above, should any Guarantor file a petition'in bankruptcy, borrower
may, within ninety (90) days after the occurrence of such event, cause a replacement
guarantor satisfactory to Lender in its sole and absolute discretion to ciecute a new
guaranty substantially the same as the Guaranty Agreement or otherwise provides Lender
with collateral acceptable to Lender provided Lender is satisfied that i< person or
persons responsible for management and control of Borrower have the requisite skills and
experience to cause Borrower to timely perform its obligations under the Note, this
Mortgage and the other Loan Documents;

(¢) Institution of any proceeding described in Section 4.1(f) against Borrower
or any Guarantor that are consented to by Borrower or any Guarantor;

(h)  Appointment by any court of a receiver, trustee or liquidator of or for or
assumption by any court of jurisdiction of all or part of the Mortgaged Property or all or a
major portion of the property of Borrower, if such appointment or assumption is
consented to by Borrower or if, within ninety (90) days after such appointment or
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assumption, such receiver, trustee or liquidator is not discharged or such jurisdiction is
not relinquished, vacated or stayed;

(i) Declaration by any court or governmental agency of the bankruptcy or
insolvency of Borrower or any Guarantor;

() The occurrence of any default or event of default under the terms of any of
the Loan Documents after the expiration of the applicable notice and grace period, if any.

4.2 Acceleration of Maturity. Upon the occurrence of any Default, at the election of
Lender, the <atire principal balance then outstanding under the Note, together with all unpaid
interest accrued. thereon and all other sums due from Borrower thereunder, under this Mortgage
or any other Lgan Document shall become immediately due and payable with interest thereon at
the Default Interast Rate,

43  Foreclosur: of Mortgage. Upon the occurrence of any Default, or at any time
thereafier, Lender may,-ac its_option, proceed to foreclose the lien of this Mortgage by judicial
proceedings in accordance with (he laws of the state in which the Premises are located and to
exercise any other remedies of Lerndes provided herein or in the other Loan Documents, or which
Lender may have at law or in equitv.~ Any failure by Lender to exercise such option shall not
constitute a waiver of its right to exercis¢ the same at any other time.

4.4  Lender’s Continuing Options. The failure of Lender to declare a Default or
exercise any one or more of its options to aceelciate the maturity of the indebtedness secured
hereby and to foreclose the lien hereof following any Default as aforesaid, or to exercise any
other option granted to Lender hereunder in any oré cr.more instances, or the acceptance by
Lender of partial payments of such indebtedness, shall'neither constitute a waiver of any such
Default or of Lender’s options hereunder nor establish, extznd or affect any grace period for
payments due under the Note, but such options shall remain ¢enfinuously in force. Acceleration
of maturity, once claimed hereunder by Lender, may, at Lender’s option, be rescinded by written
acknowledgment to that effect by Lender and shall not affect Liuder’s right to accelerate
maturity upon or after any future Default.

4.5  Litigation Expenses. In any proceeding to foreclose the lien i tiis Mortgage or
enforce any other remedy of Lender under the Note, the Loan Agreement, this Mortgage, the
other Loan Documents or in any other proceeding whatsoever in connection with the Mortgaged
Property in which Lender is named as a party, there shall be allowed and included, as additional
indebtedness secured hereby in the judgment or decree resulting therefrom, all expenses paid or
incurred in connection with such proceeding by or on behalf of Lender, including, without
limitation, reasonable attorneys’ fees and expenses and court costs, appraiser’s fees, outlays for
documentary evidence and expert advice, stenographers’ charges, publication costs, survey costs,
and costs (which may be estimated as to items to be expended after entry of such judgment or
decree) of procuring all abstracts of title, title searches and examinations, title insurance policies,
Torrens certificates and any similar data and assurances with respect to title fo the Mortgaged
Property as Lender may deem reasonably necessary, and any other expenses and expenditures
which may be paid or incurred by or on behalf of Lender and permitted by the IMF Law (as such
term is hereinafter defined in Section 4.9) to be included in the decree of sale, either to prosecute
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or defend in such proceeding or to evidence to bidders at any sale pursuant to any such decree
the true condition of the title to or value of the Premises or the Mortgaged Property. All
expenses of the foregoing nature, and such expenses as may be incurred in the protection of any
of the Mortgaged Property and the maintenance of the lien of this Mortgage thereon, including,
without limitation, the reasonable fees and expenses of, and court costs incurred by, any attorney
employed by Lender in any litigation affecting the Note, the Loan Agreement, this Mortgage or
any of the other Loan Documents or any of the Mortgaged Property, or in preparation for the
commencement or defense of any proceeding or threatened suit or proceeding in connection
therewith, shall be immediately due and payable by Borrower with interest thereon at the Default
Interest Rate.

4,6 _rerformance by Lender. In the event of any Default, or in the event any action
or proceeding is.ipstituted which materially affects, or threatens to materially affect, Lender’s
interest in the Mortgrzad Property, Lender may, but need not, make any payment or perform any
act on Borrower’s belialiin any form and manner deemed expedient by Lender, and Lender may,
but need not, make full 6r/partial payments of principal or interest on prior encumbrances, if any;
purchase, discharge, comproriise or settle any tax lien or other prior or junior lien or title or
claim thereof; redeem from any tax sale or forfeiture affecting the Mortgaged Property; or
contest any tax or assessment ther¢on.' All monies paid for any of the purposes authorized herein
and all expenses paid or incurred  ir_connection therewith, including, without limitation,
reasonable attorneys’ fees and court coats, and any other monies advanced by Lender to protect
the Mortgaged Property and the lien of this Mortgage, shall be so much additional indebtedness
secured hereby, and shall become immediately due and payable by Borrower to Lender without
notice and with interest thereon at the Default Irnterest Rate from the date an advance is made to
and including the date the same is paid. The actien or inaction of Lender shall never be
construed to be a waiver of any right accruing to Lendér vy reason of any Default by Borrower.
Lender shall not incur any personal liability because.<{ anvthing it may do or omit to do
hereunder, nor shall any acts of Lender act as a waiver «f Lender’s right to accelerate the
maturity of the indebtedness secured by this Mortgage or to proce«d to foreclose this Mortgage.

4.7  Right of Possession. In any case in which, under the provisions of this Mortgage,
Lender has a right to institute foreclosure proceedings, whether or not'the entire principal sum
secured hereby becomes immediately due and payable as aforesaid, or whether before or after
the institution of proceedings to foreclose the lien hereof or before or after sule thereunder,
Borrower shall, forthwith upon demand of Lender, surrender to Lender, and Lender shall be
entitled to take actual possession of, the Mortgaged Property or any part thereof, personally or by
its agent or attorneys, and Lender, in its discretion, may enter upon and take and maintain
possession of all or any part of the Mortgaged Property, together with all documents, books,
records, papers and accounts of Borrower or the then owner of the Mortgaged Property relating
thereto, and may exclude Borrower, such owner and any agents and servants thereof wholly
therefrom and may, as attorney-in-fact or agent of Borrower or such owner, or in its own name
as Lender and under the powers herein granted:

(a)  hold, operate, manage and centrol all or any part of the Mortgaged
Property and conduct the business, if any, thereof, either personally or by its agents, with
full power to use such measures, whether Jegal or equitable, as in its discretion may be
deemed proper or necessary to enforce the payment or security of the rents, issues,
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deposits, profits and avails of the Mortgaged Property, including, without limitation,
actions for recovery of rent, and actions in forcible detainer, all without notice to
Borrower;

(b)  cancel or terminate any lease or sublease of all or any part of the
Mortgaged Property for any cause or on any ground that would entitle Borrower to cancel
the same;

(¢) elect to disaffirm any lease or sublease of all or any part of the Mortgaged
Property made subsequent to this Mortgage or subordinated to the lien hereof;

fd)  extend or modify any then existing leases and make new leases of all or
any part of the Mortgaged Property, which extensions, modifications and new leases may
provide forletms to expire, or for options to lessees to extend or renew terms to expire,
beyond the maipsity date of the Loan and the issuance of a deed or deeds to a purchaser
or purchasers at@ loreclosure sale, it being understood and agreed that any such leases,
and the options or other such provisions to be contained therein, shall be binding upon
Borrower, all persons-whose interests in the Mortgaged Property are subject to the lien
hereof and the purchaser or \purchasers at any foreclosure sale, notwithstanding any
redemption from sale, disctiarge of the indebtedness secured hereby, satisfaction of any
foreclosure decree or issuance of apy certificate of sale or deed to any such purchaser;
and

(¢)  make all necessary or proper repairs, decoration, renewals, replacements,
alterations, additions, betterments and improvements in connection with the Mortgaged
Property as may seem judicious to Lender, to insqgre and reinsure the Mortgaged Property
and all risks incidental to Lender’s possession, operation and management thereof, and to
receive all rents, issues, deposits, profits and avails thefefiom.

Without limiting the generality of the foregoing, Lender shall have al! right, power, authority and
duties as provided in the IMF Law. Nothing herein contained shall Lz-construed as constituting
Lender as mortgagee in possession in the absence of the actual taking of possession of the
Mortgaged Property.

48  Priority of Payments. Any rents, issues, deposits, profits aud-avails of the
Mortgaged Property received by Lender after taking possession of all or any part of the
Mortgaged Property, or pursuant to any assignment thereof to Lender under the provisions of this
Mortgage shall be applied in payment of or on account of the following, in such order as Lender
or, in case of a receivership, as the court, may in its sole and absolute discretion determine:

(a)  operating expenses of thc Mortgaged Property (including, without
limitation, reasonable compensation to Lender, any receiver of the Mortgaged Property,
any agent or agents to whom management of the Mortgaged Property has been delegated,
and also including lease commissions and other compensation for and expenses of
secking and procuring tenants and entering into leases, establishing claims for damages,
if any, and paying premiums on insurance hereinabove authorized);
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(b)  taxes, special assessments, water and sewer charges now due or that may
hereafter become due on the Mortgaged Property, or that may become a lien thereon prior
to the lien of this Mortgage;

(¢) any and all repairs, decorating, renewals, replacements, alterations,
additions, betterments and improvements of the Mortgaged Property (including, without
limitation, the cost, from time to time, of installing or replacing any personal property
therein, and of placing the Mortgaged Property in such condition as will, in the judgment
of Lender or any receiver thereof, make it readily rentable or salable);

(d) any indebtedness secured by this Mortgage or any deficiency that may
result fzom any foreclosure sale pursuant hereto; and

(¢)_ _any remaining funds to Borrower or its successors or assigns, as their
interests and r1ghts may appear.

4.9  Appointiuent of Receiver. Upon or at any time after the filing of any complaint
to foreclose the lien of this Moitgage, the court may appoint upon petition of Lender, and at
Lender’s sole option, a receiver oI the Mortgaged Property pursuant to the Illinois Mortgage
Foreclosure Law, as amended (Iliiacis Compiled Statutes 735 ILCS 5/15-1101, et. seq.) (the
“IMF Law™). Such appointment may be made either before or after sale, without notice;
without regard to the solvency or insolve:ivy, at the time of application for such receiver, of the
person or persons, if any, liable for the paynent of the indebtedness secured hereby; without
regard to the value of the Mortgaged Property & sich time and whether or not the same is then
occupied as a homestead; without bond being requirer of the applicant; and Lender hereunder or
any employee or agent thereof may be appointed as sushireceiver. Such receiver shall have all
powers and duties prescribed by the IMF Law, including the power to take possession, control
and care of the Mortgaged Property and to collect all rents.1ssues, deposits, profits and avails
thereof during the pendency of such foreclosure suit and apply 2l funds received toward the
indebtedness secured by this Mortgage, and in the event of a-sale.and a deficiency where
Borrower has not waived its statutory rights of redemption, during/inie-full statutory period of
redemption, as well as during any further times when Borrower ct)its devisees, legatees,
administrators, legal representatives, successors or assigns, except for the intervention of such
receiver, would be entitled to collect such rents, issues, deposits, profits and-avails, and shall
have all other powers that may be necessary or useful in such cases for .ire, protection,
possession, control, management and operation of the Mortgaged Property during tlie)whole of
any such period. To the extent permitted by law, such receiver may extend or modity any then
existing leases and make new leases of the Mortgaged Property or any part thereof, which
extensions, modifications and new leases may provide for terms to expire, or for options to
lessees to extend or renew terms to expire, beyond the maturity date of the Loan, it being
understood and agreed that any such leases, and the options or other such provisions to be
contained therein, shall be binding upon Borrower and all persons whose interests in the
Mortgaged Property are subject to the lien hereof, and upon the purchaser or purchasers at any
such foreclosure sale, notwithstanding any redemption from sale, discharge of indebtedness,
satisfaction of foreclosure decree or issuance of certificate of sale or deed to any purchaser.
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410 Foreclosure Sale. In the event of any foreclosure sale of the Mortgaged
Property, the same may be sold in one or more parcels. Lender may be the purchaser at any
foreclosure sale of the Mortgaged Property or any part thereof.

411 Application of Proceeds. The proceeds of any foreclosure sale of the Mortgaged
Property, or any part thereof, shall be distributed and applied in the following order of priority:
(a) on account of all costs and expenses incident to the foreclosure proceedings, including all
such items as are mentioned in Sections 4.5 and 4.6 hereof; (b) all other items that, under the
terms of this Mortgage, constitute indebtedness secured hereby additional to that evidenced by
the Note, with interest thereon at the Default Interest Rate; (c) all principal and interest, together
with any prépayment charge, remaining unpaid under the Note, in the order of priority specified
by Lender in is sole and absolute discretion; and (d) the balance, if any, to Borrower or its
Successors or assigns, as their interests and rights may appear.

412  Application of Deposits. In the event of any continuing Default, Lender may, at
its option, without being reanired to do so, apply any monies or securities that constitute deposits
made to or held by Lender or-any depositary pursuant to any of the provisions of this Mortgage
toward payment of any of Buriower’s obligations under the Note, the Loan Agreement, this
Mortgage or any of the other Loan D¢cuments in such order and manner as Lender may elect in
its sole and absolute discretion. When ihe indebtedness secured hereby has been fully paid, any
remaining deposits shall be paid to Boitowzr or to the then owner or owners of the Mortgaged
Property. Such deposits are hereby pledged as additional security for the prompt payment of the
indebtedness evidenced by the Note and any cthet indebtedness secured hereby and shall be held
to be applied irrevocably by such depositary far ihe purposes for which made hereunder and
shall not be subject to the direction or control of Borroveer.

4.13 Indemnification. Borrower will indemnifs-and hold Lender harmless from and
against any and all liabilities, obligations, claims, damages, pena'ties, causes of action, costs and
expenses (including, without limitation, reasonable attorneys” {ees, expenses and court costs)
incurred by or asserted against Lender by reason of (a) Borrowei’s Gamership of the Mortgaged
Property or any interest therein or receipt of any rents, issues, proceeis or profits therefrom; (b)
any accident, injury to or death of persons, or loss of or damage to property occurring in, on or
about the Premises or any part thereof or on the adjoining sidewalks, cu:bs, adjacent parking
areas of streets while Borrower owns the Premises; (c) any use, nonuse or condition in, on or
about the Premises or any part thereof or on the adjoining sidewalks, curbs, adracent parking
areas or streets; (d) any failure on the part of Borrower to perform or comply witli any of the
terms of this Mortgage; or (¢) performance of any labor or services or the furnishing of any
materials or other property in respect of the Mortgaged Property or any part thereof, except to the
extent any of such items are caused by the gross negligence or willful misconduct of Lender.
Any amounts owed to Lender by reason of this Section 4.13 shall constitute additional
indebtedness which is secured by this Mortgage and shall become immediately due and payable
upon demand therefor, and shall bear interest at the Default Interest Rate from the date such loss
or damage is sustained by Lender until paid. The obligations of Borrower under this Section
4.13 shall survive any termination or satisfaction of this Mortgage.

414 Waiver of Right of Redemption and Other Rights. To the full extent permitted

by law, Borrower agrees that it will not at any time or in any manner whatsoever take any
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advantage of any stay, exemption or extension law or any so-called “Moratorium Law” now or at
any time hereafter in force, nor take any advantage of any law now or hereafter in force
providing for the valuation or appraisement of the Mortgaged Property, or any part thereof, prior
fo any sale thereof to be made pursuant to any provisions herein contained, or to any decree,
judgment or order of any court of competent jurisdiction; or after such sale claim or exercise any
rights under any statute now or hereafter in force to redeem the property so sold, or any part
thereof, or relating to the marshaling thereof, upon foreclosure sale or other enforcement hereof.
To the full extent permitied by law, Borrower hereby expressly waives any and all rights it may
have to require that the Mortgaged Property be sold as separate tracts or units in the event of
foreclosure. To the full extent permitted by law, Borrower hereby expressly waives any and all
rights of recemption under the IMF Law, on its own behalf, on behalf of all persons claiming or
having an interest (direct or indirect) by, through or under Borrower and on behalf of each and
every person acguising any interest in or title to the Mortgaged Property subsequent to the date
hereof, it being the-inient hereof that any and all such rights of redemption of Borrower and such
other persons, are and shall be deemed to be hereby waived to the full extent permitted by
applicable law. To the 1u!i.extent permitted by law, Borrower agrees that it will not, by invoking
or utilizing any applicable law or laws or otherwise, hinder, delay or impede the exercise of any
right, power or remedy herein Or otherwise granted or delegated to Lender, but will permit the
exercise of every such right, power and remedy as though no such law or laws have been or will
have been made or enacted. To the ful! extent permitted by law, Borrower hereby agrees that no
action for the enforcement of the lien ‘or <ny provision hereof shall be subject to any defense
which would not be good and valid in an zction.at law upon the Note. Borrower acknowledges
that the Premises do not constitute agricultural real estate as defined in Section 5/15-1201 of the
IMF Law or residential real estate as defined in Sestion 5/15-1219 of the IMF Law.

ARTICLE V
MISCELLANEQL'S

5.1  Notices. Any notice that Lender or Borrower mey assire or be required to give to
the other hereunder shall be deemed given (i) upon receipt when delivered or if sent by
nationally recognized overnight air courier, or (ii) two (2) business deys after being deposited in
the United States certified mail, return receipt requested, properly addte<sed to the party, at the
address of such party set forth below, or at such other address, as the partyto yvhom notice is to
be given has specified by notice hereunder to the party seeking to give such notice.

To Lender: Hinsdale Bank & Trust Company
25 East First Street
Hinsdale, Illinois 60321
Attention: Mark Hale

With copy to: Duane Morris LLP
190 South LaSalle Street
Suite 3700
Chicago, Illinois 60603
Attention: Daniel Kohn, Esq.
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To Borrower: Fletcher Lofts LLC
155 North Michigan Avenue
Suit 9003
Chicago, Illinois 60601
Attention: Kathleen A. Barry

With copy to: Gerard P. Walsh, Jr.
Attorney at Law
155 North Michigan Ave.
Suite 9003
Chicago, Illinois 60601

Except as otherwise specifically required herein, notice of the exercise of any right or option
granted to Lender by ilis Mortgage is not required to be given.

5.2 Time of Essence. It is specifically agreed that time is of the essence of this
Mortgage.

53  Covenants Run with L.and. All of the covenants of this Mortgage shall run with
the land constituting the Premises.

5.4  Governing Law; Litigaticn. The place of the location of the Mortgaged
Property being the State of Illinois, this Mortage shall be construed and enforced according to
the laws of that State. To the extent that this Mortgage may operate as a security agreement
under the Uniform Commercial Code, Lender sliall _have all rights and remedies conferred
therein for the benefit of a secured party, as such term is Zefined therein. TO THE MAXIMUM
EXTENT PERMITTED BY LAW, BORROWER AND LENDER HEREBY AGREE THAT
ALL ACTIONS OR PROCEEDINGS ARISING IN CONNECTION WITH THIS MORTGAGE
SHALL BE TRIED AND DETERMINED ONLY IN THE 37TATE OR FEDERAL COURT
LOCATED IN THE COUNTY OF COOQK, STATE OF ILLINOIS . TO THE MAXIMUM
EXTENT PERMITTED BY LAW, BORROWER HEREBY EXFXESSLY WAIVES ANY
RIGHT IT MAY HAVE TO ASSERT THE DOCTRINE OF FORUM MON CONVENIENS OR
TO OBJECT TO VENUE TO THE EXTENT ANY PROCEEDING/(IS) BROUGHT IN
ACCORDANCE WITH THIS SECTION 5.4.

55 Rights and Remedies Cumulative. All rights and remedies sei-farth in this
Mortgage are cumulative, and the holder of the Note and of every other obligation secured
hereby may recover judgment hereon, issue execution therefor, and resort to every other right or
remedy available at law or in equity, without first exhausting and without affecting or impairing
the security of any right or remedy afforded hereby.

5.6  Severability. If any provision of this Mortgage or any paragraph, sentence,
clause, phrase or word, or the application thereof, is held invalid in any circumstance, the
validity of the remainder of this Mortgage shall be construed as if such invalid part were never
included herein.
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5.7 Non-Waiver. Unless expressly provided in this Mortgage to the contrary, no
consent or waiver, whether express or implied, by any interested party referred to herein to or of
any breach or default by any other interested party referred to herein regarding the performance
by such party of any obligations contained herein shall be deemed a consent to or waiver of the
performance by such party of any other obligations hereunder or the performance by any other
interested party referred to herein of the same, or of any other, obligations hereunder.

58 Headings. The headings of sections and paragraphs in this Mortgage are for
convenience or reference only and shall not be construed in any way to limit or define the
content, scope or intent of the provisions hereof.

59 ZCrammar. As used in this Mortgage, the singular shall include the plural, and
masculine, fem(niae and neuter pronouns shall be fully interchangeable, where the context so
requires. Whenete: the words “including”, “include” or includes™ are used in this Mortgage,
they should be interpréted in a non-exclusive manner as though the words, “without limitation,”
immediately followed the same.

5.10 Successors ans Assigns. This Mortgage and all provisions hereof shall be
binding upon Borrower, its successors, assigns, legal representatives and all other persons or
entities claiming under or through Beirower, and the word “Borrower,” when used herein, shall
include all such persons and entities ard any others liable for the payment of the indebtedness
secured hereby or any part thereof, whether or not they have executed the Note or this Mortgage.
The word “Lender,” when used herein, shall irclude Lender’s successors, assigns and legal
representatives, including all other holders, from iime to time, of the Note.

511 No Joint Venture. Borrower and Leider acknowledge and agree that under no
circumstances shall Lender be deemed to be a partner‘o: joint venturer with Borrower or any
beneficiary of Borrower, including, without limitation, by viriue of its becoming a mortgagee in
possession or exercising any of its rights pursuant to this Mertzage or pursuant o any of the
other Loan Documents, or otherwise.

5.12 Additional Fees.

(a)  Borrower agrees to pay within five (5) business days ¢fxtiten demand all
of the reasonable out-of-pocket costs and expenses of Lender (incivding, without
limitation, the reasonable fees and out-of-pocket expenses of Lender’s. counsel) in
connection with the preparation, negotiation, execution and delivery of the Note, the
Loan Agreement, this Mortgage, any of the other Loan Documents and all other
instruments or documents provided for herein or delivered or to be delivered hereunder or
in connection herewith (including, without limitation, all amendments, supplements and
waivers executed and delivered pursuant hereto or in connection herewith).

(b)  The reasonable costs and expenses which Lender incurs in any manner or
way with respect to the following shall be part of the indebtedness secured hereby,
payable by Borrower within five (5) business days of written demand if at any time after
the date of this Mortgage Lender: (i) employs counsel for advice or other representation
(A) with respect to the amendment or enforcement of the Note, the Loan Agreement, this
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Mortgage or any of the other Loan Documents, (B) to represent Lender in any work-out
or any type of restructuring of the Loan, or any litigation, contest, dispute, suit or
proceeding or to commence, defend or intervene or to take any other action in or with
respect to any litigation, contest, dispute, suit or proceeding (whether instituted by the
Lender, Borrower or any other person or entity) in any way or respect relating to the
Note, the Loan Agreement, this Mortgage, any of the other Loan Documents, Borrower’s
affairs or any collateral securing the indebtedness secured hereby or (C) to enforce any of
the rights of Lender with respect to Borrower; and/or (ii) seeks to enforce or enforces any
of the rights and remedies of Lender with respect to Borrower. Without limiting the
generality of the foregoing, such expenses, costs, charges and fees include: reasonable
fees, chsts and expenses of attorneys, accountants and consultants; court costs and
expenses;. court reporter fees, costs and expenses; long distance telephone charges; and
telegran:-ard telecopier charges.

513 Compiiznce with the Illinois Mortgage Foreclosure Law.

(a)  Inthe pvent that any provision in this Mortgage shall be inconsistent with
any provisions of the iM¥ Law, the provisions of the IMF Law shall take precedence
over the provisions of this Moitgage, but shall not invalidate or render unenforceable any
other provision of this Morigags that can be construed in a manner consistent with the
IMF Law.

(b)  Borrower and Lender shall have the benefit of all of the provisions of the
IMF Law, including all amendments thereto which may become effective from time to
time after the date hereof. In the even! zny provision of the IMF Law which is
specifically referred to herein may be repeaier, Tender shall have the benefit of such
provision as most recently existing prior to suck repeal, as though the same were
incorporated herein by express reference.

(¢)  If any provision of this Mortgage shall ‘giant to Lender any rights or
remedies upon default of Borrower which are more limited ii2a the rights that would
otherwise be vested in Lender under the IMF Law in the abserce of said provision,
Lender shall be vested with the rights granted in the IMF Law to the Tul} extent permitted
by law.

(d)  Without limiting the generality of the foregoing, all expenses meurred by
Lender to the extent reimbursable under any provisions of the IMF Law, whether
incurred before or after any decree or judgment of foreclosure shall be added to the
indebtedness secured hereby or the indebtedness covered by the judgment of foreclosure.

514 Recapture. To the extent Lender receives any payment by or on behalf of
Borrower, which payment or any part thereof is subsequently invalidated, declared to be
fraudulent or preferential, set aside or required to be repaid to Borrower or its respective estate,
trustee, receiver, custodian or any other party under any bankruptcy law, state or federal law,
common law or equitable cause, then to the extent of such payment or repayment, the obligation
or part thereof which has been paid, reduced or satisfied by the amount so repaid shall be

-32 -
DM313464039.2




1523655294 Page: 34 of 38

UNOFFICIAL COPY

reinstated by the amount so repaid and shall be included within the indebtedness secured hereby
as of the date such initial payment, reduction or satisfaction occurred.

515 No_Lien Management Agreements. Borrower shall include a “no lien”
provision in any property management agreement hereafter entered into by Borrower with a
property manager for the Mortgaged Property, whereby the property manager waives and
releases any and all mechanics’ lien rights that the property manager, or anyone claiming
through or under the property manager, may have pursuant to 770 ILCS 60/1. Such property
management agreement containing such “no lien” provision or a short form thercof shall, at
Lender’s request, be recorded with the Recorder of Deeds of Cook County, Ilinois, as
appropriate:

5.16 Ccostruction Mortgage. This is a “Construction Loan Mortgage” within the
purview and opefation of the Uniform Commercial Code of the State of Illinois, as amended.
The proceeds of the Losi secured by this Mortgage shall be disbursed to or upon the direction of
Borrowers solely for thé nurpose of paying the cost of construction of the improvements upon
the Premises and related costs; pursuant to and in accordance with this Mortgage and the other
Loan Documents, and any oirer agreements executed and delivered concurrently therewith.
Borrowers covenant and agree that all of such Loan proceeds will be used solely for such
purposes. Accordingly, the lien created by this Mortgage shall be a first lien against all fixtures,
equipment and other personal property ol cvery kind incorporated as aforesaid, and such lien
shall take precedence and be paramount and superior to any other lien charged or security
interest that any person may claim against such fixtures or personal property.

5.17 Deed in Trust. If title to the Mortgaged Property or any part thereof is now or
hereafter becomes vested in a trustee, any prohibition orsestriction contained herein against the
creation of any lien on the Mortgaged Property shall b construed as a similar prohibition or
restriction against the creation of any lien on or security intercst in the beneficial interest of such
frust.

518 JURY WAIVER. EACH PARTY HERETO HERZBY WAIVES, TO THE
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE
TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY
ARISING OUT OF OR RELATING TO THIS MORTGAGE OR THE 1TRANSACTIONS
CONTEMPLATED HEREBY (WHETHER BASED ON CONTRACT, TOXT, OR ANY
OTHER THEORY). EACH PARTY HERETO (A) CERTIFIES TAAT NO
REPRESENTATIVE., AGENT OR ATTORNEY OF ANY OTHER PAKTY HAS
REPRESENTED EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE
BEEN INDUCED TO ENTER INTO THIS MORTGAGE BY, AMONG OTHER THINGS,
THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION.

519 USA Patriot Act Notification. The following notification is provided to
Borrower pursuant to Section 326 of the USA Patriot Act 2001, 31 U.S.C., Section 5318:
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IMPORTANT INFORMATION ABOUT PROCEDURES FOR OPENING A NEW
ACCOUNT. To help the government fight the funding of terrorism and money laundering
activities, federal law requires all financial institutions to obtain, verify and record information
that identifies each person or entity that opens an account, including any deposit account,
freasury management account, loan, other extension of credit or other financial services product.
What this means for Borrower: when Borrower opens an account, if Borrower is an individual,
the Lender will ask for Borrower’s name, taxpayer identification number, residential address,
date of birth and other information that will allow Lender to identify Borrower. Lender may also
ask, if Borrower is an individual to see Borrower’s Driver’s License or other identifying
document, and if Borrower is not an individual to see Borrower’s legal organizational documents
or other idectilying documents.

[Signature Page Follows]
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IN WITNESS WHEREOF, Borrower has executed this Mortgage as of the date and
year first above written.

FLETCHER LOFTS LLC, a Delaware limited
liability company

By:  Fletcher Lofts Management SPE, Inc., a
Delaware corporation, its single purpose
managing member

Byk M \&H
Name: Donal P. Barry, Sr.
Its: President

NDM313464039 1
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STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

I, Kaﬁ—f/ucm &_,W«i, a Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY tHat Donal P. Barry, Sr., personally known to me to be the
President of Fletcher Lofts Management SPE, Inc., a Delaware corporation, the single purpose
managing member of Fletcher Lofts LLC, a Delaware limited liability company, is the same
person whose name is subscribed to the foregoing instrument, appeared before me this day in
person afid acknowledged that he signed and delivered the said instrument as his free and
voluntary act a5 aforesaid, for the uses and purposes therein set forth.

GIVEN unucr iny hand and notarial seal this E ?Qy of August, 2015.

g "OFFICIAL SEAY”
J KATHLEEN BARRY. _
Notary Public, State of flinois Ko\% =
g My Commission Expires 4.’14/20‘.(3”;

Y Notary Public ™~

My commission expires: 9‘/i 4/!3
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EXHIBIT “A”
LEGAL DESCRIPTION

Lots 1 and 2 in the Subdivision of Lots 16 and 17 and the West 25 feet of Lot 15, in Subdivision
Block Two (2) in Gehrke and Braukmann’s Subdivision of part of Out Lot 1 in Canal Trustee’s
Subdivision of the East % of Section 29, Township 40 North, Range 14, East of the Third
Principal Meridian, in Cook County, Illinois.

PIN No.: 14-29-204-013

Common Addréss, . 3141 North Sheffield Avenue, Chicago, Illinois 60657
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