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This Supplemental Healthcare Regulatory Agreement — Operator (this “Agreement”) is
entered into this 1st day of August, 2015, between Alden Estates of Evanston, Inc., a corporation
organized and existing under the laws of Illinois, whose address is 4200 West Peterson Avenue,
Chicago, [llinois 60646, its successors, heirs, and assigns (jointly and severally) (“Operator™)
and the U.S. Department of Housing and Urban Development, acting by and through the
Secretary, his or her successors, assigns or designates (“HUD”). If Operator is also Borrower,
references to “Borrower” herein shall refer to Operator and the Borrower’s Regulatory
Agreement, as defined below, is incorporated herein by this reference.

In consideration of HUD’s consent to the Borrower-Operator Agreement, HUD and
Operator agree to the terms of this Agreement.

HUD and-Operator execute this Agreement in order to comply with Program Obligations,
with the requireracniz of the National Housing Act, as amended, and the regulations adopted by
HUD pursuant thereto. s Agreement shall continue during such period of time as HUD shall
be the owner, holder, or insurer of the Note. Upon satisfaction of the Note, as evidenced by the
discharge or release of the Botrower’s Security Instrument, this Agreement shall automatically
terminate. However, Operator shall be responsible for any violations of this Agreement which
occurred prior to termination.

Violations of this Agreement or Pragram Obligations may subject Operator and other
signatories hereto to adverse actions.

Covenants. Operator and HUD covenant and agree as follows:

1. DEFINITIONS. Any capitalized term i »vord used herein but not defined shall
have the meaning given to such term in the Borrower’s Seusity Instrument. The following
terms, when used in this Agreement (including when used in tae ebove recitals), shall have the
following meanings, whether capitalized or not and whether singutar or plural, unless, in the
context, an incongruity results:

“AR Financing Documents” means the documents approved by HUD evidencing, securing, and
made as a condition to any accounts receivable loan to Operator in connecticn w'th the Project.

“Borrower” shall mean Alden Estates of Evanston II, Inc., a corporation organized-and existing
under the laws of Illinois, the Borrower in connection with the Project and a party to the
Borrower’s Security Instrument. Borrower is sometimes referred to in the Loan Documents or in
Program Obligations as the “Owner” or the “Mortgagor.”

“Borrower-Operator Agreement” means any agreement relating to operation of the Healthcare
Facility by and between Borrower and Operator, including any Operator Lease.
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“Borrower’s Regulatory Agreement” means that certain Supplemental Healthcare Regulatory
Agreement — Borrower dated as of August 1, 2015, relating to the Project, and made by and
between Borrower and HUD.

“Borrower’s Security Instrument” means that certain Supplemental Healthcare Mortgage,
Assignment of Leases, Rents and Revenue, and Security Agreement, made by Borrower, relating
to the Project.

“Business Day” means any day other than a Saturday or a Sunday, a federal holiday or holiday
in the state where the Project is located or other day on which the federal government or the
government of the state where the Project is located is not open for business. When not
specificallviesignated as a Business Day, the term “day” shall refer to a calendar day.

“First Lender” bus the meaning set forth in the Borrower’s Security Instrument.

“First Mortgage Docrineats” has the meaning set forth in Borrower’s Security Instrument.

“Healtheare Facility” means-iiat portion of the Project operated on the Land as a Nursing
Home, Intermediate Care Facliity, Board and Care Home, Assisted Living Facility and/or any
other healthcare facility authorizec to receive insured mortgage financing pursuant to Section
232 of the National Housing Act, as zmended, or other applicable federal law, including any
commercial space included in the facility.

“Healthcare Facility Working Capital” means carrent assets of the Healthcare Facility minus
current liabilities of the Healthcare Facility, pursuart to Generally Accepted Accounting
Principles, as Program Obligations may further clar.fer define.

“Operator Lease” means a lease by Borrower to Operato: providing for the operation of the
Healthcare Facility.

“Operator’s Security Agreement” means that certain Operator Secriity Agreement dated as of
substantially even date herewith, relating to the Project, and made by < perator for the benefit of
HUD.

“Program Obligations” means (1) all applicable statutes and any regulations issaed by HUD
pursuant thereto that apply to the Project, including all amendments to such statuces zind
regulations, as they become effective, except that changes subject to notice and commert
rulemaking shall become effective only upon completion of the rulemaking process, and (2) all
current requirements in HUD handbooks and guides, notices, and mortgagee letters that apply
to the Project, and all future updates, changes and amendments thereto, as they become effective,
except that changes subject to notice and comment rulemaking shall become effective only upon
completion of the rulemaking process, and provided that such future updates, changes and
amendments shall be applicable to the Project only to the extent that they interpret, clarify and
implement terms in this Agreement rather than add or delete provisions from such document.
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Handbooks, guides, notices, and mortgagee letters are available on HUD's official website:
(http://www.hud.gov/offices/adm/hudclips/index.cfim or a successor location to that site).

“Project” means any and all assets of whatever nature or wherever situated related to the insured
mortgage loan known by the FHA Project Number listed on the first page of this Agreement,
including without limitation the Mortgaged Property, the Healthcare Facility, the Improvements,
and any collateral owned by Operator securing the insured mortgage loan.

“Reasonable Operating Expenses” means expenses that arise from the operation, maintenance
and routine repair of the Project, including all payments and deposits required under this
Agreement and any of the Loan Documents, and that comply with the requirements of 24 C.F.R.
232.1007, o« successor regulation.

“Residential Agr:ement” means a lease, admission agreement or other resident agreement
between Operatcy and a resident setting forth the terms of the resident’s living arrangements and
the provision of any reiaied services.

2, Any Borrower-QOperator Agreement shall be subject and subordinate to the First
Mortgage Documents, this Agicement, the Borrower’s Security Instrument, the Operator’s
Security Agreement, and the Borrowe:’s Regulatory Agreement. Operator shall make payments
under any Borrower-Operator Agreerient when due. If and for so long as payments by Operator
to Borrower, including without limitaioh-any rent due pursuant to an Operator Lease, are
required pursuant to a Borrower-Operator A.greement, such payments shall be sufficient to allow
Borrower to pay all Borrower’s required mor gage loan payments, including without limitation,
any payments to reserves or escrows for taxes or iasurance, payments to replacement reserves,
payments to debt service reserves and/or escrows, and ta fund any maintenance and/or repairs for
which Borrower has responsibility.

3. APPROVED USE; PERMITS AND APPRC VALS,

()  Asused herein, “Approved Use” means the-use of the Project for the
operation of the Healthcare Facility as a skilled nursing facility with ¢ skilled beds of which not
less than 99 skilled beds are in use and such other uses as may be approved in writing from time
to time by HUD based upon a request made by Borrower or Operator, but ex lucing any uses
that are discontinued with the written approval of HUD. Operator shall operate fi¢ilealthcare
Facility in accordance with the Approved Use.

(b)  Asused herein, “Permits and Approvals” means and includes all
certificates of need, bed authority, provider agreements, licenses, permits and approvals
reasonably necessary to operate the Healthcare Facility or to fund the operation of the Project for
the Approved Use. The security interests granted pursuant to the Operator’s Security Agreement
referred to in Section 21 hereof shall constitute, to the extent permitted by law, a second lien
upon all of Operator’s rights, titles and interest, if any, in the Permits and Approvals subject only
to the rights of the First Lender under the First Mortgage Documents. However, in the event of
either a monetary or other default under this Agreement, the Borrower’s Regulatory Agreement,

Page 4 of 19




1523744078 Page: 5 of 19

UNOFFICIAL COPY

any other regulatory agreement made for the benefit of HUD relating to the Project, or any note
or security instrument with respect to the Project that is insured or held by HUD, Operator shall
cooperate in any legal and lawful manner necessary or required to permit the continued operation
of the Healthcare Facility for the Approved Use including, as determined by HUD, in
consultation with Lender, the necessary conveyance, assignment or transfer of the Permits and
Approvals. For the intents and purposes herein, Operator hereby irrevocably nominates and
appoints HUD, and with HUD’s prior written approval, Lender, and the respective successors
and assigns of each in its own capacity, as Operator’s attorney-in-fact coupled with an interest to
do all things that any such attorney-in-fact deems to be necessary or appropriate in order to
facilitate the continued operation of the Healthcare Facility for the Approved Use, including but
not limited to the power and authority to provide any and all information and data, pay such fees
as may be teavired, and execute and sign in the name of Operator, its successors or assigns, any
and all docurrents, as may be required by any governmental entity exercising jurisdiction over
the Project. Opeizor shall not alter or terminate, or suffer or permit the alteration,
relinquishment or teimination of any of the Permits and Approvals that are issued or held in the
name of Operator withov: the prior written consent of HUD. In the event that any such
alteration, relinquishment 51 termination is proposed, upon learning of such proposed alteration,
relinquishment or terminatio:1, rverator shall advise HUD and Lender promptly.

(c)  Except as otherwise provided below or in Program Obligations, Operator
shall electronically deliver, within two.£2) Business Days after Operator’s receipt thereof, to the
assigned HUD personnel and Lender eleciranically, copies of any and all notices, reports,
surveys and other correspondence (regardless o1 form) received by Operator from any
governmental entity that includes any statement, finding or assertion that (i) Operator (or any
principal, officer, director or employee of Operater)‘any management agent, the Healthcare
Facility, or any portion of the Project is or may be i violation of or default under any of the
Permits and Approvals or any governmental requiremen’s spplicable to the operation of the
Healthcare Facility, (ii) any of the Permits and Approvais are to-be terminated, limited in any
way, or not renewed, (iii) any civil money penalty is being imposed with respect to the
Healthcare Facility, or (iv) Operator (or any principal, officer, dirzctor or employee of Operator),
any management agent, the Healthcare Facility, or any portion of the Freject 1s subject to any
governmental investigation or inquiry involving fraud. Operator shall also deliver to the
Project’s HUD-assigned personnel and Lender, simultaneously with deliverynereof to any
governmental authority any and all responses given by or on behalf of Operawer't2 any of the
foregoing and shall provide to the HUD personnel and Lender, promptly upon rcozest, such
information regarding any of the foregoing as HUD or Lender may request. Unless ctherwise
requested by HUD, the reporting requirements of this provision shall not encompass regulators’
communications relating solely to Licensed Nursing Facility surveys where the most severe
citation level is at the “G” level or its equivalent (pursuant to CMS State Operations Manual,
Chapter 7, as may hereafter be edited or updated, or any successor guidance) unless a citation at
such level is either (i) unresolved from the two most recent consecutive prior surveys, or (ii) is a
repeat violation having the same citation number. Moreover, unless otherwise requested by
HUD or Lender, the initial communication from the Operator pursuant to this paragraph shall be
a notice by email to the Lender describing the conduct cited, the scope and duration of
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remedy(ies) imposed, and the timelines for corrective actions. Then, unless otherwise requested
by HUD or Lender, the next communication from the Operator shall be notification that the
citations have been cleared by the issuing regulatory agency. The receipt by HUD and/or Lender
of notices, reports, surveys, correspondence and other information shall not in any way impose
any obligation or liability on HUD, Lender or their respective agents, representatives or
designees to take (or refrain from taking) any action, and HUD, Lender and their respective
agents, representatives and designees shall have no liability for any failure to act thereon or as a
result thereof.

(d)  Operator shall at all times maintain in full force and effect the Permits and
Approvals. Without the prior written consent of HUD, Operator shall not convey, assign,
encumber, t:ansfer, relinquish or alienate from the Project any of the Permits and Approvals.
Operator shall‘ensure that the Healthcare Facility is at all times operated in accordance with the
requirements o1'tlePermits and Approvals, and that none of the Permits and Approvals is placed
at risk of suspernsion; igvocation, rescission, termination or limitation, as evidenced by, without
limitation, any commuracation from regulatory or funding entities so indicating.

(e)  Withoni ¥imiting the generality of any other provision of this Agreement,
within two (2) Business Days afier written request by HUD or Lender, Operator shall deliver to
HUD or Lender, as applicable, any financial or operational reports, or other information relating
to the performance of the Healthcare “aility that HUD or Lender, respectively, each in its
discretion, deems relevant to risk assessmend, including without limitation any Medicare or
Medicaid cost reports. To the extent such rzports or other information indicate, in HUD’s or
Lender’s respective determination, that mitiga.ing action is necessary in order to preserve the
Permits and Approvals or otherwise to provide for speration of the Healthcare Facility in
accordance with Program Obligations, Operator shail tzks such mitigating action immediately.

4, PROFESSIONAL LIABILITY INSURANCE. Operator shall maintain, and/or
cause to be maintained, professional liability insurance that ccmpuiss with Program Obligations.
Annually, upon such time periods as set forth in Program Obligausns, Operator shall provide, or
cause to be provided, to HUD and Lender, a certification of compliaiice with such professional
liability insurance requirements, as approved by HUD.

3. CONDITION OF THE HEALTHCARE FACILITY.

(@)  Operator shall maintain in decent, safe and sanitary conditior ‘and good
repair the Healthcare Facility and any other parts of the Project for which Operator is “egponsible
for maintaining pursuant to any Borrower-Operator Agreement.

(b}  Operator shall not remodel, reconstruct, add to, or demolish, without prior
consent of HUD, any part of the Project or subtract from any real or personal property of the
Project, except in the ordinary course of business and which do not materially impair the value of
the Project.
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(c)  Operator shall not use any portion of the Project for any purpose except
the Approved Use.

(d)  Operator shall permit HUD and/or Lender, or the designee of either, to
conduct a physical inspection of the Healthcare Facility at any reasonable time upon reasonable
notice.

(e)  If the Healthcare Facility is an Assisted Living Facility, no more than one
person shall occupy any residential unit of the Healthcare Facility unless Operator receives prior
written consent from all residents of such unit.

6. CONSULTANTS.

(a) 1, based on review of financial information, state regulatory communications
and/or other data; H7JD determines that a Project Operating Deficiency exists, HUD may
provide Operator with written notice that the Operator must select and engage (at the Operator’s
expense and subordinat t) all Reasonable Operating Expenses of the Healthcare Facility),
within ten (10) Business Days-of such notice, the services of a management consultant (the
“Consultant™) who is not an Arfiiate with either Borrower or Operator. The Consultant must be
approved in writing by HUD (upou: selection of the Consultant, Operator will give notice to
HUD, who will accept or reject the Conpultant within three (3) Business Days), based upon the
review of the Consultant’s directly relevan. »work experience, capacity, costs, and other relevant
factors. For purposes herein, any of the following circumstances constitute a Project Operating
Deficiency:

(1) Operator fails to make any paynents pursuant to any Borrower-Operator
Agreement, if such payments are iriended to be used by Borrower to make
the required debt service payments pursuant to the Loan Documents and if
such failure, in HUD’s sole determination, 1as a materially adverse effect
on the Project;

(ii) Debt service coverage, as calculated in accordance with HUD
underwriting procedures, is below 1.0 for one quarter and if, upon request
by HUD or lender, the operator does not promptly provide a plan that is
acceptable to HUD to improve financial operations;

(iii) Centers for Medicare and Medicaid Services (“CMS”), ot 2i1 applicable
or successor authority, or its agent, issues a notice to Operatcs of a denial
of payments by CMS (or a fiscal intermediary) for new admissious at the
Healthcare Facility and either (1) HUD concludes that the operator is not
diligently and adequately working to address such denial of payments or
(2) despite operator effort such denial is not released within one hundred
twenty (120) days;

(iv) CMS, or its agent, designates the Healthcare Facility to be a “Special
Focus Facility” or another governmental authority has made an equivalent
designation;
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(V) A notice is issued to Operator of a proposed denial, proposed refusal to
issue, or proposed termination of the Permits and Approvals for the
Healthcare Facility and either (1) HUD concludes that the operator is not
diligently and adequately working to address the matter or (2) despite
operator effort that proposed denial, proposed refusal to issue or proposed
termination is not rescinded within 120 days; or

(vi) A second revisit survey is required as a result of failure to clear
deficiencies cited in any survey or equivalent examination by any
applicable government authority.

(b)  The Consultant shall review the management of the Healthcare Facility
and, subjes: to applicable legal requirements governing the confidentiality of patient records,
have completz azcess to the Healthcare Facility and its records, offices and facilities in order to
carry out its dwicsander such engagement. Operator shall instruct Consultant to prepare and
deliver to HUD, the Z.ender, and Operator a written report, in a format approved by HUD, of the
Consultant’s findings and recommendations related to the operational and/or financial
deficiencies noted in HUT*s written notice to Operator, within thirty (3 0) calendar days after its
engagement.

(¢)  Operator shall, within twenty (20) Business Days of receiving
Consultant’s report, implement any and 211 reasonable recommendations, as approved by HUD in
consultation with Operator, Lender, and Beirower, made by the Consultant to address any
performance deficiencies, prov:ded however, im0 event shall Operator 1mplement any
recommendations that are in conflict with Progarv Obligations or otherwise not in compliance
with this Agreement or any other legal requirements.

(d)  HUD’s decision to require or not réouire the engagement of a Consultant
is within HUD’s sole discretion and such decision shall not affect or limit any of HUD’s other
rights and remedies, nor cause HUD to be deemed the operatcr of the Healthcare Facility.

7. RISK MANAGEMENT PROGRAM. In accordance with Program Obligations,
Operator shall implement and maintain a risk management program whick-incorporates a real-
time incident reporting and tracking system that informs Operator’s senioi mezagement of all
incidents with the potential to expose the Operator to liability for personal injury or other
damages. Each incident must be reviewed by Operator’s appropriately-trained protessional staff,
and such staff must follow-up on incidents as necessary. The risk management prozram must
include appropriate training for Operator’s staff.

8. NOTICE OF VIOLATION AND EVENT OF DEFAULT.

(a)  Subject to subsection (c) below, upon any violation of any provision of
this Agreement by Operator, HUD may give written notice (“Notice of Violation™) thereof to
Operator, with a copy to Borrower and Lender. Operator shall have thirty (30) days following
receipt of such notice in which to cure any such violation, provided that HUD shall extend such
thirty (30) day period by such time as HUD may reasonably determine is necessary to correct the
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violation for so long as, HUD determines, in its reasonable discretion, that: (i) Borrower is
timely satisfying all payment obligations in the Loan Documents; (ii) none of the Permits and
Approvals material to the operation of the Healthcare Facility is at substantial and imminent risk
of being terminated, suspended or otherwise restricted in such a way that such termination,
suspension or restriction would have a materially adverse effect on the operation of the
Healthcare Facility; (iii) such violation cannot reasonably be corrected during such thirty (30)
day period, but can reasonably be corrected in a timely manner, and (iv) cure is commenced
during such thirty (30) day period and thereafter diligently and continuously pursued. If upon
the expiration of such cure period, the violation has not been cured to HUD’s satisfaction, HUD
may, without further notice, declare an Event of Default.

(b)  Upon declaring an Event of Default hereunder, HUD may without
limitation:

) Terminate or cause the termination of any Borrower-Operator
Agreement, seek the appointment of a receiver for the Healthcare
Facility, and/or require Borrower to immediately procure a
renlacement operator (including an interim operator where
agpronriate).

(i) Apply t0 2ny court, state or federal, for specific performance of
this Agreem<n, for an injunction against any violation of this
Agreement, or for.such other relief as may be appropriate.

(c)  Notwithstanding any other pravisions of this Agreement, if HUD
determines at any time that any of the Permits and Approvals are at substantial and imminent risk
of being terminated, suspended or otherwise restricted, i such termination, suspension, or other
restriction would have a materially adverse effect on the P:gject. including without limitation,
HUD’s determination that there is a substantial risk that deficienc.es identified by applicable
state and/or federal regulatory and/or funding agencies cannot be'cased in such manner and
within such time periods as would avoid the loss, suspension, or diirinizion of any Permits and
Approvals that would have a materially adverse effect on the Project, or it HUD determines at
any time that the health and safety of the residents of the Healthcare Faciiivy ar at substantial
and imminent risk, then HUD may immediately (without thirty (30) days notice¥ d=clare an
Event of Default of this Agreement and may immediately proceed to take actiors pvrsuant to
subsections (b)(i) and/or (b)(ii) above.

(d)  Operator agrees that, in the event that HUD requires a replacement
operator pursuant to this Agreement, Operator shali cooperate with such replacement and take all
actions necessary to (i) provide for an orderly transition to the replacement operator of licensed
operations with applicable Medicare and Medicaid certifications intact, (i1) maintain normal
operations, (iii) avoid displacement of residents, and (iv) transfer all transferable provider
agreements to the replacement operator. Upon completion of transition as determined by HUD,
Borrower shall terminate any Borrower-Operator Agreement and Operator hereby agrees to
waive any termination fees and penalties due to Operator if the termination is at the direction of
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HUD. Operator acknowledges that such termination is consistent with the provisions of any
Borrower-Operator Agreement.

(e)  Notwithstanding any other provisions of this Agreement, upon receipt of a
Notice of Violation pursuant to section 8(a), no funds derived from or in connection with the
operation of the Healthcare Facility may be distributed, advanced, or otherwise used for any
purpose other than, as applicable, (i) making payments to Borrower due pursuant to any
Borrower-Operator Agreement, (ii) making payments required to be made under the Loan
Documents and/or the First Mortgage Documents, making payments pursuant to any of the AR
Financing Documents, and making payments for Goods and Services, provided that payments for
Goods and Services shall be subject to the limitations set forth in Section 20 (e).

9, FAYMENT OF DEBTS BY OPERATOR. Operator acknowledges that the
viable operation of the Healthcare Facility, and thus the preservation of the security for the
insured Loan, depeacs upon timely satisfaction of debts incurred related to the operation of the
Healthcare Facility. Ir‘addition to fully complying with any payment obligations in any
Borrower-Operator Agreement, Operator shall timely pay all debts incurred related to the
operation of the Healthcare Facility, provided, Operator may withhold payments of amounts due
vendors for operational expenscs th=t Operator, in good faith, disputes.

10. PAYMENTS FOLLOWING NOTICE OF DEFAULT. In the event that
Operator receives a written notice from J'UD, First Lender or Lender (i) stating that a default
exists under the Borrower’s Regulatory Agreement, the First Mortgage Documents or any note
or security instrument with respect to the Project that is insured or held by HUD, and (ii)
directing Operator to make future payments due urysr any Borrower-Operator Agreement to
HUD, First Lender or Lender, Operator shall thereaiierinake all future payments under any
Borrower-Operator Agreement to HUD, First Lender ox Leader as so directed. In the event that
Operator receives conflicting directions from HUD, Firsi-Lender and/or Lender: (i) any
directions provided by HUD shall control over any directions provided by First Lender or Lender
and (ii) any directions provided by First Lender shall control overiany directions provided by
Lender.

11,  TRANSFERS. The prior written approval of HUD shall te reguired for (a) any
assignment of a Borrower-Operator Agreement; (b) any change in or transfet of (h¢ management
agent of the Project or the Healthcare Facility or (c) any change in the ownership.or control of
Operator which requires HUD approval under Program Obligations.

12 BORROWER-OPERATOR AGREEMENT TERMINATION AND/OR
AMENDMENT. This Section 12 shall not apply if Borrower is Operator.

(a)  Without the prior written approval of HUD, a Borrower-Operator
Agreement shall not be assigned or terminated prior to the expiration date thereof. In the event
of any assignment of a Borrower-Operator Agreement, as a condition to such assignment, the
new Operator must execute a Supplemental Healthcare Regulatory Agreement — Operator (Form
HUD-92466A-ORCF, modified as required by HUD), as approved by HUD, a Supplemental
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Operator Security Agreement (Form-HUD-92323-ORCF, modified as required by HUD),
deposit account control agreements in form and substance satisfactory to Lender and HUD and
any and all documents required by HUD and/or First Lender with respect to the First Mortgage
Documents.

(b)  Without the prior written approval of HUD, a Borrower-Operator
Agreement shall not be amended so as to (i) materially increase any management fees or other
payments paid by Borrower thereunder, (ii) materially increase the obligations of Borrower or
the rights of Operator, (iii) materially decrease the rights of Borrower or the obligations of
Operator, or (iv) alter any provision of any Borrower-Operator Agreement that HUD required to
be included therein. Prior written notice of and subsequent executed copies of all amendments to
any Borrov.er-Operator Agreement shall be promptly provided to HUD and the Lender.

13. MANAGEMENT AGREEMENTS. No property management agreement
relating to the Healincare Facility or any portion of the Project (“Management Agreement™)
shall be executed unless siich Management Agreement is approved by HUD. Any management
agent must be approved by FIUD and must execute and deliver a Management Agent
Certification — Residential Care Facilities (form HUD-9839-ORCF, or successor form) in such
form as approved by HUD. Any Management Agreement shall contain the following provisions:
(1) the Management Agreement shall terminate without penalty upon failure to comply with the
provisions of the Management Agent'Crtification to HUD, or for other good cause, including
without limitation for violations of the Bcirower’s Regulatory Agreement, Operator’s
Regulatory Agreement, and/or Master Tenant’s-Regulatory Agreement, if any, thirty (30) days
after HUD has mailed the Operator a written notice of its desire to terminate the Management
Agreement; (2) in the event that HUD determines tpat any of the Permits and Approvals
reasonably necessary to operate the Healthcare Faciticy1s at substantial and imminent risk of
being terminated, suspended or otherwise restricted, if svch termination, suspension or other
restriction would have a materially adverse effect on the Froject; the Management Agreement
shall terminate immediately without penalty upon HUD’s issuanceof a notice of termination to
Operator and Agent; and (3) the Management Agreement may not t< assigned without the prior
written approval of HUD. Upon request for termination, Operator shalimmediately arrange to
terminate any such Management Agreement and shall make arrangements satisfactory to HUD
for the continuing proper management of the Healthcare Facility and the Proicct. Any material
amendment to the management agreement must be acceptable to HUD, in accerdsnce with
Program Obligations.

14. PROHIBITION OF CERTAIN FEES. Except as permitted by Program
Obligations or otherwise approved by HUD, Operator shall not charge any resident of the
Healthcare Facility an admission fee, key fee, finder’s fee, continuing care retirement community
fee, life-care fee or similar fee pursuant to any agreement to furnish residential units or services
to persons making such payments.

15.  SECURITY DEPOSITS AND OTHER FEES. Except as permitted by
Program Obligations or otherwise approved by HUD, Operator shall not require as a condition of
occupancy or leasing of any unit in the Healthcare Facility, any consideration or deposit,
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provided that Operator may require the prepayment of the first month’s rent plus a security
deposit in an amount not in excess of one month’s rent, to guarantee the performance of any
tenant lease terms. Operator may charge (i) application processing fees such as credit check or
criminal background fees, (ii) fees for assessing the condition of potential residents in order to
determine their suitability for residing in the Healthcare Facility, and/or (iii) pet deposits.

16.  SUBLEASES. Except for Residential Agreements and as provided in Section 17,
Operator shall not lease or sublease the Project or any part thereof without the prior written
consent of HUD.

17.  COMMERCIAL (NON-RESIDENTIAL) LEASES. No portion of the Project
shall be leazea for any commercial purpose or use without receiving HUD’s prior written
approval as to/icrms, form and amount, except for commercial leases for support or ancillary
services which arc subordinate to the First Security Instrument and Borrower’s Security
Instrument, have teirss, of not more than five (5) years and otherwise comply with Program
Obligations. Operator snatl deliver an executed copy of any commercial lease to HUD and
Lender within thirty (30, d2ys after its effective date.

18.  AUDITS AND LNSPECTIONS. All portions of the Project, including without
limitation all of the Mortgaged Prc¢peny and any other equipment, buildings, plans, offices,
apparatus, devices, books, contracts, 1ecards, documents, and other papers relating to the
operation of the Healthcare Facility shall #¢ 4l times be maintained in reasonable condition for
proper audit and subject to examination and insraction at any reasonable time by HUD, Lender,
or the duly authorized agents of either. Operaior shall keep copies of all written contracts or
other instruments which affect the Mortgaged Prénerty, all or any of which may be subject to
inspection and examination by HUD or its duly autheiized agents. The obligations of Operator
under this Section shall be limited to the extent necessaivir. order for Operator to comply with
applicable laws regarding the confidentiality of resident/gaiient. medical records and information.

19.  NON-DISCRIMINATION. There shall be full coinnliance with the provisions
of (1) any state or local laws prohibiting discrimination in housing ¢ the basis of race, color,
creed, or national origin; and (2) the regulations of HUD providing for nor-discrimination and
equal opportunity in housing. It is understood and agreed that failure or refusal-to comply with
any such provisions shall be a proper basis for HUD to take any corrective action i+ may deem
necessary including, but not limited to, the refusal to consent to a further renewal of any
Borrower-Operator Agreement, the rejection of applications for FHA mortgage instrance and the
refusal to enter into future contracts of any kind with which Operator is identified; ana-further, if
Operator is a corporation or any other type of business association or organization which may
fail or refuse to comply with the aforementioned provisions, HUD shall have a similar right of
corrective action (1) with respect to any individuals who are officers, directors, trustees,
managers, partners, associates or principal stockholders of Operator; and (2) with respect to any
other type of business association or organization with which the officers, directors, trustee,
managers, partners, associates or principal stockholders of Operator may be identified.
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20. BOOKS, ACCOUNTS, FINANCIAL REPORTS, AND FINANCIAL
COVENANTS.

(a)  Operator shall keep the books and accounts of the operation of the
Healthcare Facility in accordance with Program Obligations, to the extent not inconsistent with
state requirements, which would allow for the audit of the Project. Financial records of Operator
and the Healthcare Facility shall be complete, accurate and current at all times. Posting must be
made at least monthly to the ledger accounts, and year-end adjusting entries must be posted
promptly in accordance with sound accounting principles. All expenditures in connection with
the Healthcare Facility must be fully documented so as to provide reasonable assurance to all
persons or entities that review such expenditures that such expenditures are Reasonable
Operating Expznses. Undocumented expenses shall not be considered Reasonable Operating
Expenses.

() ~Except as provided in the AR Financing Documents or as otherwise
approved by HUD, Gperator must deposit in an operating account in the Operator’s name, in
trust for the Project, (the ‘‘dcalthcare Facility Operating Account”) all revenue it receives in
connection with the business it conducts with respect to the Healthcare Facility or in a general
collection account maintained tor Onerator and affiliated operators, provided deposits to such
general collection account can be {raced to the applicable facility that generated such deposit. If
HUD determines that such deposits cannot be reliably and readily so traced, HUD may direct
Operator to deposit such funds in a segregated operating account. The account must be with a
financial institution whose deposits are insured by an agency of the federal government, provided
that an account held in an institution approved by the Government National Mortgage
Association may have a balance that exceeds the aricunt to which such deposit insurance is
limited. Operator may transfer funds from the Healuicaie Facility Operating Account to one or
more central disbursement or other accounts (which need not be in the name of Operator) in
which such funds are commingled with other funds, proviued that a complete and accurate
accounting of such funds (including deposits and disbursements ) is maintained.

(c)  Unless otherwise specified by HUD, Operator skall submit to HUD and
Lender, on a quarterly and year-to-date basis (or more frequently if specified by HUD), prepared
and certified by an authorized representative or agent of Operator, such finaneia! reports relating
to the operation of the Healthcare Facility (including, but not limited to, financisi statements,
accounts receivable/payable aging reports and occupancy reports) in the formats 204 at such
times as may be approved by HUD in accordance with Program Obligations. Such reperts must
be submitted no later than sixty (60) days after the period covered by the reports, except for
reports relating to the final quarter of each year, which shall be submitted no later than ninety
(90) days after end of the fiscal year. Such reports are subject to the sanctions contained in 18
U.S.C. Sections 1001, 1010, and 1012. Operator shall submit to HUD and Lender,
simultaneously with any such report that demonstrates negative Healthcare Facility Working
Capital, a plan to restore positive Healthcare Facility Working Capital.

(d) If Operator (or any direct or indirect principal of Operator) is required to
provide an audited financial statement to any lender, Operator shall simultaneously provide
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copies of such audited financial statements to HUD and Lender. If HUD has reason to believe
that particular Operator-certified statements may be unreliable (for example, indicate a likely
prohibited use of funds of the Project), or are presented in a manner that is inconsistent with
Program Obligations, HUD may, on a case-by-case basis, require audited financial statements
from Operator. Such audited financial statements shall be certified by an independent public
accountant, at Operator’s expense, and delivered to HUD and Lender within ninety (90) days
after HUD's notice to Operator requiring such statements.

(¢)  Consistent with Program Obligations, Operator shall obtain, or cause to be
obtained, contracts for goods, materials, supplies, and services (“Goods and Services™) at costs,
amounts, and terms that do not exceed reasonable and necessary levels and those customarily
paid in the vicinity of the Land for Goods and Services received. The purchase price of Goods
and Services shall be based on quality, durability and scope of work. Reasonable Operating
Expenses do notinclude amounts paid for betterments as defined in the Project’s jurisdiction or
improvements unkess dstermined by HUD to be prudent and appropriate. If the Operator is
acquiring Goods and S¢rvices whose costs exceed five percent (5%) of the gross annual revenue
of the Healthcare Facility /Gperator shall solicit written cost estimates. Operator shall keep
copies of all written cost estirna’es.and contracts or other instruments relating to the Project, all
or any of which may be subject'to insnection and examination by HUD at the Healthcare Facility
or other mutually agreeable locaticn.

(D If a quarterly/year-to-date financial statement demonstrates negative
Healthcare Facility Working Capital as defined by HUD, or if Operator fails to timely submit
such statement, then until a current quarterly, year-to-date financial statement demonstrates
positive Healthcare Facility Working Capital or unti) otherwise authorized by HUD, no funds
derived from or in connection with the operation of ilie‘tlealthcare Facility may be distributed,
advanced, or otherwise used for any purpose other than, s applicable, making payments due
pursuant to any Borrower-Operator Agreement and/or Master Lease (if any), making payments
required to be made under the First Mortgage Documents and/ar the Loan Documents, making
payments pursuant to any of the AR Financing Documents, and making payments for Goods and
Services, provided that payments for Goods and Services shall be subicct to the limitations set
forth in subsection (e) above,

(g)  Atrequest of HUD, Operator shall give specific answers, sniisfactory to
HUD, to questions posed from time to time relating to income, assets, liabilities, zomtracts,
operation, and condition of the Healthcare Facility, and shall provide to HUD copies ofall
books, contracts, records, documents and other papers relating to the Healthcare Facility from
time to time as HUD may request.

(h)  Operator acknowledges that the financial information referenced above is
necessary for HUD to review from time to time, given the risk inherent in the operation of the
Healthcare Facility, and given the necessity of the Operator’s financial and operational stability
in order to ensure timely payment of amounts due under the Loan Documents (whether directly
from Operator where Operator is the Borrower, or indirectly from amounts due under any
Borrower-Operator Agreement where Operator is not Borrower), At HUD’s option, HUD may
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direct that any financial or operational reports required by this Agreement be submitted to
Lender and/or another third party, as directed by Lender or HUD to review such report(s), in
addition to or in lieu of submission to HUD.

21. UNIFORM COMMERCIAL CODE/LIENS. Operator shall execute and
deliver a Supplemental Operator Security Agreement (Form HUD-92323-ORCF, modified as
required by HUD) in accordance with Program Obligations. Operator shall execute and deliver
such deposit account control agreements as may be required by Lender and/or HUD. Operator
hereby authorizes each of the Lender and HUD to file such UCC financing statements,
amendments and continuation statements as either of them may deem to be necessary or
appropriate‘in zonnection with the security interests granted pursuant to the Operator’s Security
Agreement. Except as provided in this Section 21 and/or the First Mortgage Documents, without
the prior writtet arproval of Lender and HUD, Operator shall not be permitted to grant any other
liens on any of the property related to the Project. If the Project includes government
receivables, Operator sita’l be permitted to pledge the Healthcare Facility’s accounts receivable
to an accounts receivable euder pursuant to AR Financing Documents consented to by Lender
and HUD. In the event that Ilender and HUD grant such approval, (i} the holder(s) of such lien
shall enter into an intercreditor agresment with Lender and/or HUD in such form and upon such
terms as consented to by Lender and HUD, including any HUD-required rider, and (ii) Operator
and Borrower shall agree to comply vith the terms required by Lender and HUD in connection
therewith.

22. ACCOUNTS RECEIVABLE FINANCING. No accounts receivable or
receipts from the Healthcare Facility may be pledgsd without prior written approval of Lender
and HUD of the terms of such financing and the docupzents evidencing and securing such
financing. In the event that Lender and HUD grant suchapproval, (i) the holder(s) of such lien
shall enter into an intercreditor agreement with Lender aiia/or FUD in such form and upon such
terms as consented to by Lender and HUD, and (ii) Operator and Porrower shall agree to comply
with the terms required by Lender and HUD in connection therewith. Until the Loan is paid in
full, no modifications, extensions, amendments, or renewals on differert terms and conditions, to
a Material Term, as defined below, of the accounts receivable loan or any accounts receivable
related loan document shall take effect without prior written consent of HUD and Lender. For
purposes herein, “Material Term” shall mean any term of an accounts receivakieioan or in any
document evidencing or securing such financing that: (1) extends the maturity dzie of the loan;
(2) adds guarantors to the loan; (3) releases guarantors from the loan; (4) adds borrewszs to the
loan; (5) adds an interest reserve to the loan; (6) amends the interest rate payable on the
outstanding principal balance of the loan; (7) increases or decreases the principal amount of the
loan; (8) adds collateral as additional security for the loan; and/or (9) amends or expands the
type of obligations secured by the loan. In the event of conflict between this Section 22 and any
HUD-approved intercreditor agreement, the HUD-approved intercreditor agreement shall
control.

23. NOTICE.
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(a)  All notices, demands and other communications (“Notice”) under or concerning
this Agreement shall be in writing. A courtesy copy of any Notice, not affecting the validity of
such Notice, given by Operator or HUD shall be sent simultaneously to Lender. Any Notice
shall be addressed to the intended recipients at their respective addresses set forth herein, and
shall be deemed given on the earliest to occur of (1) the date when the Notice is received by the
addressee; (2) the first or second Business Day after the Notice is delivered to a recognized
overnight courier service, with arrangements made and payment of charges for next or second
Business Day delivery, respectively; or (3) the third (3rd) Business Day after the Notice is
deposited in the United States mail with postage prepaid, certified mail, return receipt requested.

{(b)  Any party to this Agreement and Lender may change the address to which
Notices inteaard for it are to be directed by means of Notice given in accordance with this
Section 23. Adv Notice hereunder shall be addressed as follows:

OPERATC?: Alden Estates of Evanston, Inc.
4200 West Peterson Avenue
Chicago, Illinois 60646
Attention: Joan Carl

HUD: Secrztary of Housing and Urban Development
Office ¢f Residential Care Facilities
451 Severth Sireet SW
Washington, JC_.20410

LENDER: Capital Funding, LLC
1422 Clarkview Road
Baltimore, MD 21209

24, INTENTIONALLY DELETED.

25. COUNTERPARTS. This document may be signed in counterparts.

26. LEGAL DESCRIPTION. The legal description of the Land is attuelied hereto
as Exhibit A.
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IN WITNESS WHEREQF, the parties hereto have set their hands and seals on the date first
herein above written.

Operator hereby certifies that the statements and representations contained in this instrument and
all supporting documentation thereto are true, accurate, and complete and that each signatory has
read and understands the terms of this instrument. This instrument has been made, presented,
and delivered for the purpose of influencing an official action of HUD in insuring the Loan, and
may be relied upon by HUD as a true statement of the facts contained therein.

STATEOF _Z77/_

COUNTY OF (Cnr X

I certify that the following person personally appeared before me this day, each
acknowledging to me that he or she signed the foregoius; document: Joan Carl, as Vice President
of Alden Estates of Evanston, Inc., an Illinois corporatior.

-
Date: August 42,2015 Q,.,S A

Official Signat.?rf' of Notary

Ay (o ? Ac T2 .o/ RNotary-Public

Insert name of Notary, printed or typed

(Official Seal) My Commission Expires: _2 /s Jaos

OFFICIAL SEAL
ANNA GOLDSTEIN

NOTARY PUBLIC, STATE OF ILLINOIS
My Commission Expires 02/24/2018

WP T T

o
.
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Secretary of Housing and Urban Development,
acting by and through the Federal Housing
Commissioner

o ) (oot

Rita J. DGckery
Authorized Agent
Office of Residential Care Facilities

ACKNOWLEDGEMENT

STATE OF ILLINOW )
)
COUNTY OF COOK }

35

I certify that I know or have satisfazivry evidence that Rita J. Dockery is the person who
appeared before me, on this o"fi”_ day of August, 2015 and said person acknowledged
that he signed this instrument, on oath siivd that he was authorized to execute the instrument
and acknowledged it as the Authorized Agcnt of the Secretary of U.S. Department of Housing
and Urban Development, acting by and throug'i ths Federal Housing Commissioner, and the
Director of the Production Division in the Office o Residential Care Facilities, U.S. Department
of Housing and Urban Development, and that he, being authorized to do so by virtue of such
office, executed the foregoing instrument on behalf of thz Federal Housing Commissioner, acting
for the Secretary of the U.S. Department of Housing and ‘Uiban Development, to be the free and
voluntary act of such party for the uses and purposes mentioned 1y the instrument.

WITNESS my hand and official seal.

Olngen Ll

Notary Pubiiz

(Print Name)__A/evipd _Zolt
Residing at fﬁ&/é 7 &w’vﬁ (4 Z<

ﬂ Rra/s ot J:ﬂ/c"//}v’/J/
Title (and rank)

My commission expires: / & // / // 7
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LEGAL DESCRIPTION

***LOT 2 IN ENGLE'S RESUBDIVISION, BEING A RESUBDIVISION OF LANDECK'S
DIVISION OF LOT 2 OF EVERT AND SCHAEFER SUBDIVISION OF PART OF THE
NORTHEAST FRACTIONAL QUARTER OF SECTION 10, TOWNSHIP 41 NORTH,
RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, RECORDED MARCH 27,
1980 AS DOCUMENT 80135710, IN COOK COUNTY, ILLINOIS ***

Permanent Real Z:tatc Index No. - 10-10-200-077, vol. 052
2520 Gross Point Road; Evanston, Illinois 60201
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