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THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS AND SECURITY
AGREEMENT (this “Security Instrument”) is made as of the 21st day of September, 2015, by
INTEGRATED CLARK MONROE LLC, an Illinois limited liability company having an
address at 18] West Madison Street, Suite 4700, Chicago, Illinois 60602 (“Borrower™), to 100
WEST MONROE FUNDING LLC, a Delaware limited liability company, having an address at
270 Park Avenue, 9th Floor, New York, New York 10017 (“Lender”).

RECITALS:

A..._ Borrower is the owner of the fee simple estate in the Real Estate (as hereinafter
defined.

B. darrower, by its promissory note of even date herewith given to Lender, is
indebted to Lendern the principal sum of SIXTY-ONE MILLION AND NO/100 DOLLARS
($61,000,000) in lav/tui money of the United States of America (the note, together with all
extensions, renewals, moifications, substitutions and amendments thereof shall collectively be
referred to as the “Note”), with interest from the date thereof at the rates set forth in the Note,
principal and interest to be payable.in accordance with the terms and conditions provided in the
Note.

C. Borrower desires to secure tlie payment and performance of the Obligations as
defined in Section 1.1 hereof.

ARTICLE |
GRANT OF SECURITY AND WWARRANTY OF TITLE

1.1 Property Mortgaged. Borrower does hereby irrevocably mortgage, grant, bargain,
sell, pledge, assign, warrant, transfer and convey with mortgage Covenants to Lender, and grant a
security interest to Lender in, the following property, rights, interes:s and estates now owned, or
hereafter acquired by Borrower (collectively, the “Property”) dcseribed in the following
paragraphs (a) through (q), inclusive (collectively, the “Granting Clausz=™):

a)  All that certain real property owned in fee simple absolutc-situated in the
County of Cook, State of Illinois, and more particularly described in Exhibit A »tched hereto
and incorporated herein by this reference, as the description of such property may be amended,
modified or supplemented from time to time, together with all of the easements (in gross and/or
appurtenant), rights-of-way, strips and gores of land, vaults, streets, ways, alleys, passage:, sewer
rights, waters, water courses, water rights, air rights, development rights and powers, and located
on the real estate described on Exhibit A or under, above or adjacent to the same or any part or
parcel thereof, and all rights, privileges, franchises, tenements, hereditaments, and appurtenances
and additions now or hereafter belonging or in any way appertaining thereto, and all of the estate,
right, title, interest, claim and demand whatsoever of Borrower in or to such property, either at
law or in equity, in possession or in expectancy, now owned or hereafter acquired (collectively,
the “Real Estate™);

(b)  All structures, buildings and improvements of every kind and description

now or at any time hereafter located or placed on the Real Estate, including, without limitation,
those improvements known as the “Hyatt Centric The Loop Chicago”, including, without
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limitation, all gas and electric fixtures, radiators, heaters, washing machines, dryers,
refrigerators, ovens, engines and machinery, boilers, ranges, elevators and motors, plumbing and
heating fixtures, antennas, carpeting and other floor coverings, water heaters, awnings and storm
sashes, and cleaning apparatus which are or shall be attached to, contained in or used in
connection with the Real Estate or said buildings, structures or improvements and all
appurtenances and additions thereto and betterments, renewals, substitutions and replacements
thereof (collectively, the “Improvements”);

(¢)  To the extent the same are not Improvements, all fixtures, appliances,
machinery, furniture, furnishings, decorations, tools and supplies, now owned or hereafter
acquired o:leased by Borrower, including, without limitation, radios, televisions, carpeting,
telephones, cazh registers, computers, lamps, glassware, restaurant and kitchen equipment, and
all building matesals and equipment hereafter situated on or about the Real Estate to be attached
to or used in orin.connection with the Improvements, including, without limitation, all heating,
lighting, incineratirig, waste removal and power equipment and fixtures, engines, pipes, tanks,
motors, conduits, switchbeards, security and alarm systems, plumbing, lifting, cleaning, fire
prevention and fire extinguishing apparatus, refrigeration systems, washing machines, dryers,
stoves, ranges, refrigerators, ventilating, and communications apparatus, air cooling and air
conditioning apparatus, escalators, elevators, ducts and compressors, materials and supplies,
beds, bureaus, chiffoniers, chests,(chairs, desks, mirrors, bookcases, tables, rugs, drapes,
draperies, curtains, shades, venetian ‘blinds, screens, paintings, hangings, pictures, divans,
couches, luggage carts, luggage racks, stcols. cofas, chinaware, linens, pillows, blankets, food
carts, cookware, dry cleaning facilities, dininy room wagons, keys or other entry systems, bars,
bar fixtures, liquor and other drink dispensers, icemakers, intercom and paging equipment,
electric and electronic equipment, dictating equipincnt, private telephone systems, medical
equipment, potted plants, fittings, plants, apparatus, iaundry machines, engines, dynamos,
motors, boilers, conduits, compressors, vacuum cleaniiig systams, floor cleaning, waxing and
polishing equipment, call systems, brackets, electrical signs, bulbs, bells, ash and fuel conveyors,
cabinets, lockers, shelving, spotlighting equipment, dishwashers, carbage disposals, and other
customary hotel equipment and all other goods, equipment, machinery, apparatus, chattels,
tangible personal property, fixtures and fittings now owned or hereaiter acquired by Borrower
wherever located, together with all additions, replacements, substituticiss; parts, fittings,
accessions, attachments, accessories, modifications and alterations of any o1 the foregoing, and
all warranties and guaranties relating to the foregoing (collectively, the “Personal Proverty™);

(dy  All minerals, flowers, shrubs, crops, trees, timber and other embiements or
landscaping features now or hereafier serving the Real Estate or located on the Real Estate or
under, above or adjacent to the same or any part or parcel thereof’

(e)  All water, ditches, wells, reservoirs and drains and all water, ditch, well,
reservoir and drainage rights which are appurtenant to, located on, under or above or used in
connection with the Real Estate or the Improvements, or any part thereof, whether now existing
or hereafter created or acquired,

()  All funds (including, all reserve funds), accounts (including, operating
accounts), deposits, and other rights and evidence of rights to cash, now or hereafter created or
held by Lender pursuant to this Security Instrument or any other of the Loan Documents (as

2.
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hereinafter defined), including, without limitation, all funds now or hereafter on deposit with the
Depository (as hereinafter defined) pursuant to Section 2.8, Section 2.14, Section 2.15, Section
2.16, and Article XI, of this Security Instrument;

(g)  All the ground leases, leases, subleases, lettings, licenses, concessions,
occupancy and surrender agreements of the Real Estate or the Improvements now or hereafter
entered into, and all estates, rights, titles, liberties, privileges, interests, tenements, hereditaments
and appurtenances, reversions and remainders whatsoever, in any way belonging, relating or
appertaining to the Real Estate or any part thereof, or which shall in any way belong, relate or be
appurtenant thereto, whether now owned or hereafter acquired by Borrower, including without
limitation, 4kt certain Master Lease dated as of November 27, 2013, as amended, between
Borrower, as Master Landlord, and MT Clark Monroe LLC, as Master Tenant, and all deposits,
liens, security in‘erests and other collateral given, pledged, or assigned to Borrower as security
for the obligatione of the tenant under said Master Lease, that certain Sublease dated as of
November 27, 2013-bziween MT Clark Monroe LLC, an Illinois limited liability company, as
sublandlord, and 100°Menroe Restaurant LLC, an Illinois limited liability company, as
subtenant, and all deposits~liens, security interests and other collateral given, pledged, or
assigned to said sublandlord as security for the obligations of the tenant under said Sublease, and
that certain Sublease dated as of November 27, 2013 between MT Clark Monroe LLC, an Illinois
limited liability company, as sublardlord, and 100 Monroe Rooftop LLC, an Illinois limited
liability company, as subtenant, and all-déposits, liens, security interests and other collateral
given, pledged, or assigned to said subland.ord-as security for the obligations of the tenant under
said Sublease (collectively, the “Leases™ and all rents (whether denoted as advance rent,
minimum rent, percentage rent, additional revt or otherwise), maintenance payments,
assessments, receipts, issues, income, royalties, pro{is, earnings, revenues, proceeds, bonuses,
deposits (whether denoted as security deposits or otherwise), lease termination fees or payments,
rejection damages, buy-out fees and any other fees made or to b made in lieu of rent, any award
made hereafter to Borrower in any court proceeding involving dny tenant, subtenant, lessee,
licensee or concessionaire under any Leases in any bankruptcy. insolvency or reorganization
proceedings in any state or federal court, and all other payments, right¢ znd benefits of whatever
nature from time to time arising from the use or enjoyment of all or ai'y portion of the Real
Estate or the Improvements or from any Lease, or any license, concession, ocCupancy agreement
or other agreement pertaining thereto or arising from any of the Contracts (as hereinafter
defined) or any of the General Intangibles (as hereinafter defined), including, witostt limitation,
(i) rights to payment earned under Leases for space in the Improvements for the speration of
ongoing businesses, if any, and (ii) all other income, consideration, issues, accounts, profits or
benefits of any nature arising from the ownership, possession, use or operation of the Property,
including, without limitation, all revenues, receipts, income, receivables and accounts relating to
or arising from rentals, rent equivalent income, income and profits from vending machines,
telephone and television systems, laundry facilities, all revenues and credit card receipts
collected from guest rooms, restaurants, bars, meeting rooms, banquet rooms and recreational
facilities, all receivables, customer obligations, installment payment obligations and other
obligations now existing or hereafter arising or created out of the sale, lease, sublease, license,
concession or other grant of the right of the use and occupancy of property or rendering of
services by Borrower or any agent, operator or manager of the Property or acquired from others
(including, without limitation, from the rental of any office space, retail space, guest rooms or
other space, halls, stores, and offices, and deposits securing reservations of such space), license,

-3-
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lease, sublease and concession fees and rentals, Borrower’s right and interest in health club
membership fees, food and beverage wholesale and retail sales, service charges, vending
machine sales and proceeds, if any, from business interruption or other loss of income insurance,
and the provision or sale of other goods and services, including those now existing or hereafter
created, substitutions therefor, and proceeds thereof (whether cash or non-cash, movable or
immovable, tangible or intangible) (coliectively, the “Rents and Profits”) and all cash or
securities deposited to secure performance by the tenants, subtenants, lessees or licensees, as
applicable, of their obligations under any such Leases, whether said cash or securities are to be
held until the expiration of the terms of said Leases or applied to one or more of the installments
of rent coming due prior to the expiration of said terms;

(h)  All contracts and agreements (including any license or franchise
agreements) riov/ or hereafter entered into relating to any part of the Real Estate or the
Improvements sc_uny other portion of the Property (collectively, the “Contracts”) and all
revenue, income ard-other benefits thereof, including, without limitation, management
agrecments, operating «greements, parking agreements, masterplan documents, condominium
documents, declarations, resiprocal easement agreements, development agreements, service
contracts, maintenance contracts, equipment leases, personal property leases, agreements relating
to collection of receivables or th¢ use of customer or tenant lists or other information, and any
contracts or documents relating t :onstruction on any part of the Real Estate or the
Improvements or other portions of the Property (including, without limitation, plans, drawings,
surveys, tests, reports, bonds and governmental approvals) or to the management or operation of
any part of the Real Estate or the Improvements; and that certain Hotel Management Agreement
by and between Borrower and Interstate Manigzment Company, LLC., a Delaware limited
liability company (the “Hotel Manager”), dated as o{ 2<tober 1, 2013, as assigned by Borrower
to MT Clark Monroe LLC, an Illinois limited liability coinpany, by Assignment of Management
Agreement, Consent and Agreement of Manager datcd as_of November 27, 2013, and as
amended, modified or extended, the “Hotel Management Agceement”);

(1) All present and future monetary deposits grver‘to any public or private
utility with respect to utility services furnished to any part of ‘the- Real Estate or the
Improvements;

(G)  All present and future funds, goods, accounts, instrumepts, accounts
receivable, documents, causes of action, claims, general intangibles (including. . without
limitation, reservation systems, copyrights, trademarks, trade names, intellectual property rights,
servicemarks and symbols) now or hereafter used in connection with any part of the Real Estate
or the Improvements, ail names by which the Real Estate or the Improvements may be operated
or known, subject, in all respects, to the express terms of the Franchise Agreement (as defined
herein), all tights to carry on business under such names, and all rights, interest and privileges
which Borrower has or may have as developer or declarant under any covenants, restrictions or
declarations now or hereafter relating to the Real Estate or the Improvements and all notes or
chattel paper now or hereafter arising from or by virtue of any transactions related to the Real
Estate or the Improvements, and all customer or tenant lists, other lists and business information
relating in any way to the Real Estate, the Improvements, other portions of the Property or the
use thereof (collectively, the “General Intangibles™);
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(k)  All water taps, sewer taps, certificates of occupancy, permits (including
any building permits and approvals), licenses (including liquor licenses, hotel or innkeeper’s
licenses and licenses to use trade names), franchises, certificates, consents, approvals and other
rights and privileges now or hereafter obtained in connection with the Real Estate or the
Improvements and all present and future warranties and guaranties relating to the Improvements
or to any equipment, fixtures, furniture, furnishings, personal property or components of any of
the foregoing now or hereafter located or installed on the Real Estate or the Improvements; and
that certain Hyatt Hotel Franchise Agreement by and between Borrower and Hyatt Franchising
LL.C, a Delaware limited liability company (the “Franchisor”), dated July 3, 2013, as
amended, modified or extended (the “Franchise Agreement”), subject, in all respects, to the
terms of thi certain Franchise Comfort Letter from Franchisor in favor of Lender dated as of the
date hereof (the “Franchise Comfort Letter”);

(1 All building materials, supplies and equipment now or hereafter placed on
the Real Estate or'ifi the Improvements, or to be attached to or used in connection with the
Improvements, and all ar:hitectural renderings, models, drawings, plans, specifications, studies
and data now or hereafter relziing to the Real Estate or the Improvements;

(m)  Allright, tiie and interest of Borrower in any insurance policies or binders
now or hereafter relating to and  the extent of the Property (whether or not Borrower is
required to carry such insurance by L:rder hereunder), including, without limitation, any
unearned premiums thereon, proceeds of hazard, title and other insurance and proceeds
(including, without limitation, those proceeds received pursuant to any sales or rental agreements
of Borrower in respect of the property describec ir. these Granting Clauses), and all judgments,
damages, awards, settlements and compensation (incivding, without limitation, interest thereon)
heretofore or hereafter made to the present and all subseqnent owners of the Real Estate and/or
any other property or rights conveyed or encumbered hersby for any injury to or decrease in the
value thereof for any reason;

(m)  All proceeds, products, substitutions, and accessians (including claims and
demands therefor) of the conversion, voluntary or involuntary, of any 5f the foregoing into cash
or liquidated claims, including, without limitation, proceeds of insurance and-condemnation or
- other awards, any awards for any change of grade of streets and all refunds. vizhts or credits
arising from a reduction in real estate taxes, assessments and/or other Impositioiis (25 hereinafter
defined) charged against the Real Estate or the Improvements as a result of tax cerfiorari or any
other applications or proceedings for reduction of any Impositions;

(0)  All other or greater rights and interests of every nature in the Real Estate
or the Improvements and in the possession or use thereof and income therefrom, whether now
owned or hereafter acquired by Borrower;

(p)  All extensions, additions, improvements, betterments, renewals and
replacements, substitutions, or proceeds of any of the foregoing, and all inventory, accounts,
chattel paper, documents, instruments, equipment, fixtures, farm products, consumer goods,
general intangibles and other property of any nature constituting proceeds acquired with
proceeds of any of the property described hereinabove; and
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(@)  any and all other rights of Borrower in and to the items set forth in clauses
(a) through (p) above.

FOR THE PURPOSE OF SECURING:

(1)  The indebtedness (hereinafter sometimes referred to as the “Loan”) evidenced by
the Note in the original principal amount of SIXTY-ONE MILLION DOLLARS
($61,000,000), together with interest, fees, late charges and any and all other amounts as
provided in the Note, this Security Instrument and the other Loan Documents (including, without
limitation, interest at the Default Rate and any Late Charges (as such terms are defined in the
Note));

(2) * (The full and prompt payment and performance of all of the provisions,
agreements, covinznts and obligations herein contained and contained in any other agreements,
documents or instiuients now or hereafter evidencing, securing or otherwise relating to the
indebtedness evidenced 0y the Note;

(3)  Any and all 2uditional advances made by Lender to protect or preserve the
Property or the lien or security in‘erest created hereby on the Property, or for taxes, assessments
or insurance premiums as heremiaficr provided or for performance of any of Borrower’s
obligations hereunder or under the othier l.oan Documents or for any other purpose provided
herein or in the other Loan Documents; ari¢

(4)  Any and all other indebtedness and obligations now owing or which may
hereafter be owing by Borrower or any other Borrower Party (as hereinafter defined) to Lender
arising from, in connection with or in any way relating t2 the Loan and/or any of the Property,
however and whenever incurred or evidenced, whether ~xpress or implied, direct or indirect,
absolute or contingent, or due or to become due, and all renervals, modifications, consolidations,
replacements and extensions thereof.

All of the indebtedness and other obligations and matters referred to in Paragraphs (1) through
(4) above are herein sometimes referred to collectively as the “Obligations”. The Note, this
Security Instrument and such other agreements, documents and instrumets >xecuted and/or
delivered in connection with the Loan, including, without limitation, each o ific following
documents, each dated as of the date hereof:

(5)  Assignment of Leases and Rents from Borrower, as assignor, to Lender, as
assignee (the “Assignment of Leases and Rents”);

(6)  Guaranty from John T. Murphy (“Indemnitor”) in favor of Lender (the
“Guaranty”);

(7)  Environmental Indemnity Agreement from Borrower and Indemnitor in favor of

Lender (the “Environmental Indemnity”);

(8)  Assignment of Hotel Management Agreement from Borrower in favor of Lender

and consented to by Hotel Manager (the “Assignment of Hotel Management Agreement”);
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(9)  Assignment of Franchise Agreement from Borrower in favor of Lender (the
“Assignment of Franchise Agreement”);

(10)  Compliance with Law Certificate from Borrower in favor of Lender;
(11)  No Adverse Change Certificate from Borrower in favor of Lender;
(12)  Diligence Delivery Certificate from Borrower in favor of Lender:
(13)  Property Leases Certificate from Borrower in favor of Lender; and

(14} Uniform Commercial Code (“UCC”) Financing Statements by Borrower, as
debtor, in favor of Lender, as secured party;

together with any sad all renewals, amendments, extensions and modifications of any of the
foregoing, are sometiines collectively referred to herein as the “Loan Documents”. Each of
Borrower and Indemnitor are sometimes referred to herein, individually, as a “Borrower Party”,
and collectively, as the “Bo/rrwaer Parties”).

TO HAVE AND TO HO.D the above granted and described Property unto and to the
use and benefit of Lender, and the succeasors and assigns of Lender, forever;

PROVIDED, HOWEVER, these 'presents are upon the express condition that, if
Borrower shall pay to Lender the Obligations at the time and in the manner provided in the Note
and this Security Instrument, shall perform thc Obligations as set forth in this Security
Instrument and shall abide by and comply with eack ziid every covenant and condition set forth
herein and in the Note, these presents and the estate hereldy’ granted shall cease, terminate and be
void.

1.2 Warranty of Title. Borrower hereby represents, witrznts, covenants and certifies:
(a) Borrower has good, marketable and insurable, indefeasible fee sinnle absolute title to the
Real Estate and Improvements located thereon, free and clear of all(Liens (as hereinafter
defined), subject only to those exceptions shown in the title insurance policy insuring the lien of
this Security Instrument (the “Permitted Encumbrances”); (b) Borrower has arid @avenants that
it will continue to have full power and lawful authority to encumber and convey ihé Property as
provided herein; (c) this Security Instrument is, and Borrower covenants that \kis Security
Instrument will continue to remain a valid and enforceable first priority lien on and security
interest in the Property; (d) other than Hotel Manager’s right to receive management fees
pursuant to the terms of the Hotel Management Agreement (which rights are subject to the
Assignment of Hotel Management Agreement), Hotel Manager has no interest in any of the
Property or the Collateral (as hereinafter defined); and () Borrower hereby warrants and will, so
long as this Mortgage remains outstanding, warrant and defend such title and the validity,
enforceability and priority of the lien and security interest hereof against the claims of all
Persons and parties whomsoever.
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ARTICLE Il
COVENANTS AND REPRESENTATIONS AND WARRANTIES OF BORROWER

2.1  General Covenants, Representations and Warranties. Borrower covenants,
represents and warrants to Lender as follows:

(@)  Payment of Obligations. Borrower shall punctually pay when due and
perform the Obligations as and when due in accordance with the provisions set forth in this
Security Instrument, the Note and the other Loan Documents.

(b)  Authority; Continuation of Existence. Borrower is a limited liability
company aely organized, validly existing and in good standing under the laws of the State of
lllinois and ‘h=s all necessary licenses, authorizations, registrations and/or approvals, and full
power and autheity, to own the Property. Borrower will maintain in good standing its existence,
franchises, rights and privileges under the laws of the State of Iilinois and its rights to transact
business in the State ¢of /llinois and will not, without the prior written consent of Lender, (i)
dissolve, terminate or Ginerwise dispose, directly or indirectly or by operation of law, of all or
substantially all of its assets oz (1) change its name or its legal structure or organizational form
from a limited liability company crganized under the laws of the State of Illinois.

(c)  Further Assurances) Borrower will, at Borrowet’s sole cost and expense,
(i) promptly correct any defect or error wir'ch may be discovered in the contents of this Security
Instrument or any other Loan Documents or aiy Cther agreement to which Borrower is a party or
in the execution, acknowledgment or recordzicn thereof, and (i) promptly do, execute,
acknowledge and deliver, any and all such further acts. mortgages, security deeds, conveyances,
deeds of trust, security agreements, assignments, estopye! certificates, financing statements and
continuations thereof, assignments of rents or lease’, notices of assignment, transfers,
certificates, assurances and other instruments as Lender may reasonably require from time to
time in order to carry out more effectively the purposes of this Security Instrument, the rights or
interests covered or intended to be covered hereby, to perfect and msintain said lien and security
interest, and to better assure, convey, grant, protect, continue, assign, transfer and confirm unto
Lender the rights granted or intended to be granted to Lender hereundr or under any other
instrument executed in connection with this Security Instrument or which Rorrower may be or
become bound to confirm, convey, bargain, sell, release, warrant, transfer, niorigage, pledge,
grant, assure, set over or assign to Lender in order to carry out the intention or facilitate the
performance of the provisions of this Security Instrument.

(d)  Recordation and Re-Recordation of Security Instrument. Borrower will,
at the request of Lender, promptly record and re-record, file and refile and register and re-register
this Security Instrument, any financing or continuation statements and every other instrument in
addition or supplemental to any thereof that shall be required by any present or future law in
order to perfect and maintain the validity, effectiveness and priority of this Security Instrument
and the lien and security interest intended to be created hereby, or to subject after-acquired
property of Borrower to such lien and security interest, in such manner and places and within
such times as may be necessary to accomplish such purposes and to preserve and protect the
rights and remedies of Lender. Borrower will furnish to Lender evidence satisfactory to Lender
of every such recording, filing or registration. Lender may, at Borrower’s sole expense, file

8-
NY 75712848




1526510061 Page: 14 of 82

UNOFFICIAL COPY

copies or reproductions of this instrument as financing statements at any time and from time to
time at Lender’s option without further authorization from Borrower. It is further agreed that
Borrower hereby appoints Lender as its attorney-in-fact, which appointment is irrevocable and
shall be deemed to be coupled with an interest, with respect to the execution, acknowledgment,
delivery and filing, registering or recording for and in the name of Borrower of any of the
documents or instruments referred to in this Section 2.1.

(¢)  Defense of Title and Litigation. If the lien, security interest, validity,
enforceability or priority of this Security Instrument, or if title or any of the rights of Borrower or
Lender in or to the Property, shall be endangered or questioned, or shall be attacked directly or
indirectly, or if any action or proceeding is instituted against Borrower or Lender with respect
thereto, Boriower will promptly notify Lender thereof and will diligently cure any defect which
may be develcped or claimed, and will take all necessary and proper steps for the defense of such
action or proceediry, including, without limitation, the employment of counsel, the making of a
demand for such deferse under Borrower’s title insurance policy, the prosecution or defense of
litigation and, subject t¢ Lender’s prior written approval, the compromise, release or discharge of
any and all adverse ciaims Lender (whether or not named as a party to such actions or
proceedings) is hereby authurized and empowered (but shall not be obligated) to take such
additional steps as it may deem reasor.ably necessary or proper for the defense of any such action
or proceeding for the protection of the I'en, security interest, validity, enforceability or priority of
this Security Instrument or of such tile ot rights, including the employment of counsel, the
prosecution or defense of litigation, the coripromise, release or discharge of such adverse claims,
the purchase of any tax title and the removal of such prior liens and security interests. Borrower
shall, on demand, pay or reimburse Lender for al! rézsonable expenses (including attorneys’ fees
and disbursements) incurred by it in connection withthe foregoing matters. All such reasonable
costs and expenses of Lender, until paid or reimbuiséc by Borrower, shall be part of the
Obligations and shall be and shall be deemed to be secured by this Security Instrument. It is
further agreed that Borrower hereby appoints Lender as its atorncy-in-fact, which appointment
is irrevocable and shall be deemed to be coupled with an interesi, with respect to the taking of
such steps as may be necessary or proper in the sole discretion of J.ender with respect to the
matters referred to in this Section 2.1(e).

(H) SPE Covenants. Borrower:

(I)  has not owned, does not own and will not own Gany. asset or
property other than (i) the Property and (ii) incidental personal property necessary for the
ownership, management or operation of the Property.

(2)  has not engaged, does not engage, and will not engage in any
business other than the ownership, management and operation of the Property and Borrower will
conduct and operate its business as presently conducted and operated.

(3)  has not entered and is not a party to and will not enter into or be a
party to any contract or agreement with any Affiliate of Borrower, any constituent party of
Borrower or any Affiliate of any constituent party, except in the ordinary course of business and
on terms and conditions that are disclosed to Lender in advance and that are intrinsically fair,
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commercially reasonable and substantially similar to those that would be available on an arms-
length basis with third parties other than any such party.

(4)  has not made and will not make any loans or advances to any
Person (including any affiliate or constituent party), and has not acquired and shall not acquire
obligations or securities of its affiliates.

(3)  is and intends to remain solvent and Borrower has paid and will
pay its debts and liabilities (including, as applicable, shared personnel and overhead expenses)
from net operating income and available reserve funds, as the same shall become due; provided,
however, fhat the foregoing shall not require any direct or indirect member, partner or
shareholder uf Borrower to make any additional capital contributions to Borrower.

(6)  has done or caused to be done and will do all things necessary to
observe organizationul formalities and preserve its existence, and Borrower will not, nor will
Borrower permit any S¢C Party (as hereinafter defined) to, (i) terminate or fail to comply with
the provisions of its tiganizational documents, or (i) unless Lender has consented, amend,
modify or otherwise changc its partnership certificate, partnership agreement, articles of
incorporation and bylaws, operatiig greement, trust or other organizational documents.

(7)  has maircained and will maintain all of its accounts, books,
records, financial statements and bank accounts separate from those of its Affiliates and any
other Person. Borrower’s assets have not been and will not be listed as assets on the financial
statement of any other Person; provided, however. that Borrower’s assets may be included in a
consolidated financial statement of its affiliates if (1) anpropriate notation shall be made on such
consolidated financial statements to indicate the separaténess of Borrower and such affiliates and
to indicate that Borrower’s assets and credit are not avziiable to satisfy the debts and other
obligations of such affiliates or any other Person, and ((1) tuch assets shall be listed on
Borrower’s own separate balance sheet. Borrower has and wi'i file its own tax returns (to the
extent Borrower is required to file any such tax returns) and will nst file a consolidated federal
income tax return with any other Person. Borrower has maintained and shall maintain its books,
records, resolutions and agreements as official records.

(8)  has been and will be, and has held and at all times 1l hold itself
out to the public as, a legal entity separate and distinct from any other entity (jicluding any
Affiliate of Borrower or any constituent party of Borrower), has corrected and shall o:rect any
known misunderstanding regarding its status as a separate entity, has conducted and shall
conduct business in its own name, has not identified and shall not identify itself or any of its
Affiliates as a division ot part of the other, and has maintained and shall maintain and utilize
separate stationery, invoices and checks bearing its own name.

(9)  has maintained and intends to maintain adequate capital for the
normal obligations reasonably foreseeable in a business of its size and character and in light of
its contemplated business operations; provided, however, that the foregoing shall not require any
direct or indirect member, partner or shareholder of Borrower to make any additional capital
contributtons to Borrower.
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(10)  has not, nor has any constituent party sought or will seek or effect
the liquidation, dissolution, winding up, consolidation or merger, in whole or in part, of
Borrower,

(11)  has not commingled and will not commingle the funds and other
assets of Borrower with those of any Affiliate or constituent party or any other Person, and has
held and will hold all of its assets in its own name,

(12)  has maintained and will maintain its assets in such a manner that it
will not be costly or difficult to segregate, ascertain or identify its individual assets from those of
any Affiliatz or constituent party or any other Person.

(13)  has not assumed or guaranteed or become obligated for the debts
of any other Person and has not held itself out to be responsible for or have its credit available to
satisfy the debts or ¢Yligations of any other Person, and Borrower will not assume or guarantee
or become obligated forthe debts of any other Person and does not and will not hold itself out to
be responsible for or have its credit available to satisfy the debts or obligations of any other
Person.

(14)  has not-permitted and will not permit any Affiliate or constituent
party independent access to its bank aceounts.

(15}  has paid and shall pay the salaries of its own employees (if any)
from its own funds and has and shall maintain a sufficient number of employees (if any) in light
of its contemplated business operations; provided, however, that the foregoing shall not require
any direct or indirect member, partner or shareholder of 3arrower to make any additional capital
contributions to Borrower.

(16)  has compensated and shall compensate each of its consultants and
agents from its funds for services provided to it and pay from its own gsssts all obligations of any
kind incurred; provided, however, that the foregoing shall not requ’re ‘any direct or indirect
member, partner or shareholder of Borrower to make any additional cepital contributions to
Borrower.

(17)  has not, and without the unanimous consent of all of s, members,
partners, directors or managers (including each Independent Manager (as hereinafie: dzfined))
will not, take any action that might reasonably be expected to cause Borrower to become
insolvent.

(18)  has allocated and will allocate fairly and reasonably any shared
expenses, including shared office space.

(19)  except in connection with the Loan, has not pledged and will not
pledge its assets for the benefit of any other Person.

(20)  either (i) has no, and will have no, obligation to indemnify its
officers, directors, managers, members, shareholders or partners, as the case may be, or (ii) if it
has any such obligation, such obligation is fully subordinated to the Obligations and will not
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constitute a claim against Borrower if cash flow in excess of the amount required to pay the
Obligations is insufficient to pay such obligation.

(21)  will consider the interests of Borrower’s creditors in connection
with all limited liability company or limited partnership actions.

. (22)  except as provided in the Loan Documents, has not and will not
have any of its obligations guaranteed by any Affiliate.

(23)  in its organizational documents shall provide that Borrower shall
have (and Borrower shall at all times cause there to be) at least one general partner or managing
member f _Borrower (each, an “SPC Party”) which shall be a Delaware limited liability
company whose sole asset is its interest in Borrower, and each such SPC Party:

(1)  will cause Borrower to comply with each of the representations,
warranties and covenants contained in this Section 2.1(f);

(i) (vill at all times comply with each of the representations,
warranties and covenants container-in this Section 2.1(f) (other than subsections (1), (2), (4), and
(25) of this Section 2.1(f)) as if sach representation, warranty or covenant was made directly by
such SPC Party;

(iii)  has not owned ~does not own and will not own any asset or
property other than (A) its interest in Borrower and (B) incidental personal property necessary
for the ownership of such interest;

(iv)  has not and will not engage in any business or activity other than
owning an interest in Borrower and acting as the general partnei-of Borrower; and

(v)  has not and will not incur any debt, sesured or unsecured, direct or
contingent (including guaranteeing any obligation) other than unsecur-d trade payables incurred
in the ordinary course of business related to the ownership of an interest i1 Borrower that (A)do
not exceed at any one time $10,000.00, and (B) are paid within thirty (30)days after the date
incurred.

Borrower’s organizational documents shall provide that upon the withdraws! or the
disassociation of an SPC Party from Borrower, Borrower shall immediately appoint a new SPC
Party whose certificate of formation and limited liability company agreement are substantially
similar to those of such SPC Party.

(24) The organizational documents of Borrower shall provide that as
long as any portion of the Obligations remain outstanding, Borrower will not:

(i)  dissolve, merge, liquidate or consolidate, except as provided in
clause (25)(i) below;

(i}  except in connection with a sale or other transfer permitted under
the Loan Documents, sell all or substantially all of its assets;

-12-
NY 75712848



1526510061 Page: 18 of 82

UNOFFICIAL COPY

(1) amend its organizational documents with respect to the matters set
forth in this Section 2.1(f), without (A) the prior written consent of Lender, (B) the affirmative
vote of each SPC Party and (C) the affirmative vote of each Independent Manager of each SPC
Party; or

(iv)  without the affirmative vote of each of its members or partners,
and without the affirmative vote of each Independent Manager of each SPC Party, take any
Material Action with respect to itself or to any other entity in which it has a direct or indirect
legal or beneficial ownership interest. For the purposes of this clause (iv) “Material Action”
shall mean with respect to any Person, to institute proceedings to have such Person be
adjudicated bankrupt or insolvent, or consent to the institution of bankruptcy or insolvency
proceedings azainst such Person or file a petition seeking, or consent to, reorganization or relief
with respect to such Person under any applicable federal, state, local or foreign law relating to
bankruptcy, or consent to the appointment of a receiver, liquidator, assignee, trustee, sequestrator
(or other similar cfficial) of such Person or a substantial part of its property, or make any
assignment for the bencfi: of creditors of such Person, or admit in writing such Person’s inability
to pay its debts generaily as-they become due, or declare or effectuate a moratorium on the
payment of any obligation, or tuke action in furtherance of any such action.

(25)  The organizational documents of Borrower shall provide that as
long as any portion of the Obligations remata outstanding,

(1)  Borrower will dissolve only upon the bankruptcy of each SPC
Party;

(i)  the vote of a majority-ir-iuterest of the remaining members or
partners of Borrower is sufficient to continue the life of the limited liability company or
partnership in the event of such bankruptcy of the SPC Party; ang

(1)  1f the vote of a majority-in-interest-ofthe remaining members or
partners of Borrower to continue the life of the limited liability company or limited partnership
following the bankruptcy of the SPC Party is not obtained, Borrower may not liquidate the
Property without the prior written consent of Lender for as long as the Loan is outstanding.

(26)  The organizational documents of each SPC Party shai! provide that
there shall at all times be (and each SPC Party shall at ali times cause there to be) at icas: one (1)
duly appointed manager (each, an “Independent Manager”) of such SPC Party:

(1)  who shall be a natural Person who is provided by a nationally
recognized professional service company;

(i) who shall have at least three (3) years prior employment
experience as an independent manager or director; and

(1) who shall not have been at the time of such individual’s
appointment or at any time while serving as an Independent Manager, and shall not have ever
been (A) a stockholder, member, director or manager (other than as an Independent Manager),
officer, employee, partner, attorney or counsel of Borrower, any SPC Party or any Affiliate of
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Borrower or any SPC Party or any direct or indirect equity holder of any of them, (B) a creditor,
customer, supplier, service provider or other Person who derives any of its revenues or purchases
from its activities with Borrower, any SPC Party or any Affiliate of Borrower or any SPC Party,
(C) 2 member of the immediate family of any such stockholder, member, director, manager,
officer, employee, partner, attorney, counsel, creditor, customer, supplier, service provider or
other Person, (D) a Person who is otherwise affiliated with Borrower, any SPC Party or any
Affiliate of Borrower or any SPC Party or any direct or indirect equity holder of any of them or
any such stockholder, member, director, manager, officer, employee, partner, attorney, counsel,
creditor, customer, supplier, service provider or other Person, or (E) a Person controlling,
controlled by or under common control with any of (A), (B), (C) or (D) above.

As used in ibis subsection (26), “nationally recognized professional service company” includes
Corporation Services Company, CT Corporation, National Registered Agents, Inc., Stewart
Management Conrany, Wilmington Trust Company and Lord Securities Corporation or, if none
of those companie: iz-then providing professional Independent Managers, another nationally-
recognized company r:asonably approved by Lender, in each case that is not an affiliate of
Borrower and that provides professional Independent Managers and other corporate services in
the ordinary course of business

(iv)  such 37C Party shall be dissolved, and its affairs shall be wound
up, only upon the first to occur of the fallowing: (A) the termination of the legal existence of the
last remaining member of such SPC Party br the occurrence of any other event which terminates
the continued membership of the last remain'ng inember of such SPC Party in such SPC Party
unless the business of such SPC Party is continued in a manner permitted by its operating
agreement or the Delaware Limited Liability Comipary, Act (the “Act”), or (B) the entry of a
decree of judicial dissolution under Section 18-802 of the /ct;

(v} upon the occurrence of any event ‘that causes the last remaining
member of such SPC Party or the sole member of such SPC sty (in each case, the “Final
Member”) to cease to be a member of such SPC Party (other than {4 upon an assignment by
Final Member of all of its limited liability company interest in such SPC Party and the admission
of the transferee, if permitted pursuant to the organizational documents of sich SPC Party and
the Loan Documents, or (B) the resignation of Final Member and the admission of an additional
member of such SPC Party, if permitted pursuant to the organizational documénts of such SPC
Party and the Loan Documents), to the fullest extent permitted by law, ‘he versonal
representative of such last remaining member shall be authorized to, and shall, within ninety (90)
days after the occurrence of the event that terminated the continued membership of such member
in such SPC Party, agree in writing (1) to continue the existence of such SPC Party and (2) to the
admission of the personal representative or its nominee or designee, as the case may be, as a
substitute member of such SPC Party, effective as of the occurrence of the event that terminated
the continued membership of such member in such SPC Party;

(vi)  the bankruptcy of Final Member or a special member of such SPC
Party shall not cause Final Member or special member, respectively, to cease to be a member of
such SPC Party and upon the occurrence of such an event, the business of such SPC Party shall
continue without dissolution;
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(vil) ~ in the event of the dissolution of such SPC Party, such SPC Party
shall conduct only such activities as are necessary to wind up its affairs (including the sale of the
assets of such SPC Party in an orderly manner), and the assets of such SPC Party shall be applied
in the manner, and in the order of priority, set forth in Section 18-804 of the Act; and

(viii) to the fullest extent permitted by law, each of Final Member and
the special members of such SPC Party shall irrevocably waive any right or power that they
might have to cause such SPC Party or any of its assets to be partitioned, to cause the
appointment of a receiver for all or any portion of the assets of such SPC Party, to compel any
sale of all or any portion of the assets of such SPC Party pursuant to any applicable law or to file
a complaint-or to institute any proceeding at law or in equity to cause the dissolution, liquidation,
winding up ¢ termination of such SPC Party.

As used in this Security Instrument, the following terms shall have the following
meanings:

“Affiliate” shall-inean, with respect to any Person, (i) in the case of any such Person
which is a partnership or linvit <\ liability company, any general partner or managing member in
such partnership or limited liabilit; company, respectively, (ii) any other Person which is directly
or indirectly Controlled by, Controls 51,is under common Control (as each is hereinafter defined)
with such Person or one or more of tie Fzrsons referred to in the preceding clause (i), and (iii)
any other Person who is a senior executive officer, director or trustee of such Person or any
Person referred to in the preceding clauses (i) and (ii); provided, however, in no event shall the
Lender or any of its Affiliates be an Affiliate of Por-ower.

“Control” and the correlative terms “controliez %y” and “controlling” shall mean the
possession, directly or indirectly, of the power to direci or-cause the direction of management
and policies of the business and affairs of the entity in question\by reason of the ownership of
beneficial interests, by contract or otherwise.

(g)  Franchise Agreement. The Franchise Agreeirent is in full force and
effect, all franchise fees, reservation fees, royalties and other sums due thereunder have been
paid in full to date, and neither Borrower nor Franchisor is in default thereuncer.

(h)  No Misrepresentations.

(1) All materials, reports, financial statements, and other information
pertaining to the Borrower Parties and the Property which were prepared by the Borrower Parties
(and/or their Affiliates) and heretofore or hereafter delivered by the Borrower Parties to Lender,
or delivered by any of the Borrower Parties (and/or their Affiliates) to any Person (e.g., an
appraiser, an engineer, an environmental engineer, etc.) preparing materials, reports, financial
statements and/or other information heretofore or hereafter delivered to Lender, are true, correct
and complete in all material respects (x) with respect to such items heretofore delivered, as of
date hereof and (y) with respect to such items hereafter delivered, as of the date made or deemed
made;

(2)  All materials, reports, financial statements and other information
pertaining to the Borrower Parties and the Property which were prepared by third parties
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unaffiliated with the Borrower Parties (as required by Lender or as to such matters Lender
determines appropriate for the Borrower Parties to engage third parties to provide the same) and
heretofore or hereafter delivered to Lender and any of the Borrower Parties or their Affiliates are,
to Borrower’s knowledge (after having reviewed such materials, reports, financial statements and
other information), true, correct and complete in all material respects; and

(3)  All representations and warranties made in the Note, this Security
Instrument and the other Loan Documents, are true and correct in all material respects and do not
omit to state any material fact or circumstances necessary to make the statements contained
therein not materially misleading, except as otherwise disclosed in writing by Borrower to
Lender,

2.2 (Additional Covenants, Representations and Warranties Concerning the Property.
Borrower coverznts. represents and warrants to Lender as follows:

(a)  Perair and Maintenance.

(1) “Beirower shall cause the Property to be maintained in a good and
safe condition and repair. The Iriptovements and the Personal Property shall not be removed,
demolished or materially altered (exc¢pt for normal replacement of the Personal Property and/or
tenant improvements made in connecticn with a Lease which has been entered into by Borrower
in accordance with the terms hereof) withatit the prior consent of Lender.

(2)  Borrower shall promnptly repair, replace or rebuild any part of the
Property which may be destroyed by any casualty, or hecome damaged, worn or dilapidated or
which may be affected by any proceeding of the characies referred to in Section 2.5 hereof and
shall complete and pay for any structure at any time in the-process of construction or repair on
the Land.

(3)  Borrower shall not initiate, join in, acouiesce in, or consent to any
change in any private restrictive covenant, zoning law or other putiic or private restriction,
limiting or defining the uses which may be made of the Property or any part thereof. If under
applicable zoning provisions the use of all or any portion of the Property is or'shall become a
nonconforming use, Borrower will not cause or permit the nonconforming use to o2 discontinued
or abandoned without the express written consent of Lender.

(4)  Borrower will not permit any drilling or exploration for or
extraction, removal or production of any minerals from the surface or the sub-surface of the Real
Estate regardless of the depth thereof or the method of mining or extraction thereof.

(b}  Operation of the Property.

(1) Borrower has and will maintain all necessary certificates, licenses,
authorizations, registrations, permits and/or approvals necessary for the operation of all or any
part of the Property, and the conduct of Borrower’s business at the Property, including a
permanent certificate of occupancy and all required zoning ordinance, building code, land use,
environmental and other similar permits or approvals, all of which as of the date hereof are in
full force and effect and not subject to any revocation, amendment, release, suspension or
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forfeiture and Borrower shall, promptly upon request by Lender, deliver to Lender copies of all
of the same;

(2)  Borrower represents and covenants that to Borrower’s knowledge,
(i) Borrower is using, or will use, the Property as a full-service hotel and any legal ancillary use
and for no other use, unless consented to in writing by Lender; (ii) Borrower will keep the Real
Estate and the Improvements fully equipped for the operation of a full service hotel; (iii) the
Property and the present and contemplated use and/or occupancy of the Property comply with
and do not conflict with or violate any of the applicable zoning ordinances, building codes,
certificates of occupancy, handicapped accessibility laws, including, without limitation, the
Americans with Disabilities Act of 1990, environmental laws and other similar applicable
Governmenia! Regulations; and (iv) Borrower has and will maintain at the Property a sufficient
number of on-sif parking spaces to comply with all Governmental Regulations and all Permitted
Encumbrances /witn. respect to the Property. As used herein the term “Governmental
Regulations™ mear.s, eollectively, the provisions of all permits and licenses and all statutes, laws
(including any health o safety law governing Borrower, its business, operations, property, assets
or equipment, or the Property), ordinances, rules, requirements, resolutions, policy statements,
orders and regulations of ariy sovernmental Authority (as such term is defined in the Note)
having jurisdiction over Borrowe! or 'the Property or any part thereof and interpretations thereof
now or hereafter applicable to, or béaring on, the construction, development, maintenance, use,
operation, sale, financing or leasing of th Property or any part thereof, or any adjoining vaults,
sidewalks, streets, ways, parking areas or driveways, or the formation, existence, business or
good standing of Borrower, including, without limitation, those relating to land use, subdivision,
zoning, occupational health and safety, earthquak: hazard reduction, if any, building and fire
codes, Access Laws (as hereinafter defined), peliniion or protection of the environment,
including, without limitation, laws relating to the ADA /as hereinafter defined), laws relating to
emissions, discharges, releases or threatened releases of Hazardous Substances into the
environment (including, ambient air, surface water, grounawate:, land surface or subsurface
strata) or otherwise relating to the manufacture, processing, distriouiion, use, treatment, storage,
disposal, transport or handling of Hazardous Substances.

(c)  Compliance with Governmental Regulations. Borrows:will perform and
comply promptly with, and cause the Property to be maintained, used and operaterd in accordance
with, any and all (i) present and future Governmental Regulations, (ii) similarlv_applicable
orders, rules and regulations of any regulatory, licensing, accrediting, or rating orgarization or
other body exercising similar functions, (iii) similarly applicable duties or obligations of any
kind imposed under any Permitted Encumbrance or otherwise by law, covenant, condition,
agreement or easement, public or private, and (iv) policies of insurance or the rules and
regulations of any insurance underwriting or rating organization, at any time in force with
respect to the Property and (v) obtain and maintain, in full force and effect, any permits or
licenses required for the legal use, occupancy and operation of the Property as a hotel, including,
without limitation, any applicable liquor license(s). If Borrower receives any notice that
Borrower or the Property is in default under or is not in compliance with any of the foregoing
(regardless of whether such notice involves de minimis or minor aspects of non-compliance), or
notice of any proceeding initiated under or with respect to any of the foregoing, Borrower will
promptly furnish a copy of such notice to Lender.
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(d)  Status of the Property.

(1) The Real Estate is not located in an area identified by the Federal
Emergency Management Agency or a successor thereto as an area having special flood hazards
pursuant to the terms of the National Flood Insurance Act of 1968, or the Flood Disaster
Protection Act of 1973, as amended, or any successor law, or if the Real Estate is located in such
an area, Borrower has obtained and will maintain the insurance for the Property as specified in

Section 2.3(a)(iii) hereof;

(2)  The Property is served by all utilities in adequate supply required
for the use thereof as herein contemplated;

(3)  The Property is free from damage caused by fire or other casualty
as of the date heréo

(47, All streets necessary to serve the Property have been completed
and are serviceable, and Borrower has unrestricted access from public roads to the Real Estate
and the Improvements; and

(5)  There. is. no condemnation or similar proceeding pending or
threatened affecting any part of the Proparty.

(¢)  Zoning; Title Matters.~ Rorrower will not, without the prior written
consent of Lender:

(1) initiate, join in, support.or acquiesce in any zoning reclassification
of the Property or seek any variance under existing zoni\g ordinances applicable to the Property
or use or permit the use of the Property in a manner which wouid result in such use becoming a
non-conforming use of all or any portion of the Property undet 2priicable zoning ordinances;

(2)  modify, amend or supplement any of the 2zrmitted Encumbrances;

(3)  impose any restrictive covenants or encumbrances upon the
Property, or execute or file any subdivision plat affecting the Property, o zonsent to the
annexation of the Property to any municipality; or

(4)  permit or suffer the Property to be used by the public or any Person
in such manner as might make possible a colorable claim of adverse usage or possession or of
any implied dedication or easement. Borrower will perform and comply with, and cause the
Property to be maintained, used and operated in accordance with, the Permitted Encumbrances.

(f)  Hazardous Substances; Asbestos.

(1) To the best of Borrower’s knowledge after due and diligent inquiry
of Borrower’s employees and review of Borrower’s files (collectively, “Due Inquiry”), except as
otherwise disclosed to Lender in writing on Schedule 2.2(f) attached hereto, or in the
Environmental Reports (as hereinafter defined), the Property is not now nor has it ever been
listed as a Super Fund Site on the National Priorities List or similar state registry. Borrower has
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not dumped, stored, released, discharged, disposed of, manufactured, or used any Hazardous
Substances (as hereinafter defined) at or about the Property except as disclosed to Lender in the
environmental reports delivered to Lender in connection with the closing of the Loan (the
“Environmental Reports”) or otherwise in compliance with applicable Governmental
Regulations (as hereinafter defined). Borrower represents that, to the best of its knowledge after
Due Inquiry, except as disclosed to Lender in the Environmental Reports, (i) there has been no
dumping, discharge, storage (except for storage in compliance with applicable Governmental
Regulations), or disposal of any Hazardous Substances upon the Property; (i) the Property is in
compliance with all Governmental Regulations with respect to Hazardous Substances; and (iii)
there are no violations of any Governmental Regulations relating to the manufacture, processing,
distributior, use, treatment, storage, disposal, transport or handling or to any emissions,
discharges, teleases or threatened releases of Hazardous Substances at or about the Property.
Borrower furthe: represents that, except as disclosed to Lender in the Environmental Reports, to
the best of Boriover’s knowledge after Due Inquiry, there are no claims or actions pending or
threatened in writing ngainst Borrower or the Property by any governmental entity or agency or
by any other Person relating to Hazardous Substances or pursuant to Governmental Regulations
relating thereto (“Hazardous Substances Claims”). Borrower covenants that the Property shall
be kept free of Hazardous Substances, and is not and shall not be used to generate, manufacture,
refine, transport, treat, store, hancle, dispose, discharge, transfer, produce, or process Hazardous
Substances except as may be pernitted in compliance with applicable Governmental
Regulations, and Borrower shall not canse. and shall not permit any other party to cause, as a
result of any intentional or unintentional ‘act.-cr omission on the part of Borrower, any other
Borrower Party or any tenant, subtenant or occupant, the installation of Hazardous Substances in
the Property or a release of Hazardous Substances snto the Property or onto any other property
or suffer the presence of Hazardous Substances on ip¢ Property, except as may be permitted in
compliance with applicable Governmental Regulations. /Borrower covenants that, except as
disclosed to Lender in the Environmental Reports, to iiie besi-of Borrower’s knowledge after
Due Inquiry, there are not now and shall not be any underarsund storage tanks containing
petroleum based products or other Hazardous Substances located ¢:1 the Real Estate. Borrower
shall comply, and ensure compliance by all tenants, subtenants”and occupants with all
Governmental Regulations with respect to Hazardous Substances, and shall keep the Property
free and clear of any Liens imposed pursuant to Governmental Regulations \with respect to
Hazardous Substances. In the. event that Borrower receives any writterrpotize from any
Governmental Authority or any tenant, subtenant or occupant with regard to such-Hazardous
Substances, on, from or affecting the Property, or written notice of any Hazardous Substances
Claims, or if Borrower discovers any Hazardous Substances on, under or about the Property in
violation of any applicable Governmental Regulations with respect to Hazardous Substances,
Borrower shall promptly notify Lender in writing. Borrower shall promptly conduct and
complete all investigations, studies, sampling, and testing, and all remedial, removal, and other
actions necessary to clean up, remove or otherwise respond to all Hazardous Substances on, from
or affecting the Property as required by all applicable Governmental Regulations with respect to
Hazardous Substances. Upon reasonable prior notice to Borrower, Lender, its employees and
agents, at Borrower’s cost and expense, may, from time to time (whether before or after the
commencement of a foreclosure proceeding), during normal business hours (except if Lender, in
its reasonable judgment, determines that there is an emergency, then at any time), enter and
inspect the Property for the purpose of determining the existence, location, nature and magnitude
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of any past or present release or threatened release of any Hazardous Substances into, onto,
beneath or from the Property; provided, however, it being understood that if an Event of Default
has occurred and is continuing hereunder or under any other Loan Document with regard to any
material environmental matter or if Lender determines that there may exist a condition which
will result in a material breach of any representation, warranty or covenant made by Borrower
hereunder or under any of the other Loan Documents with respect to any material environmental
matters, then, in any such event, Lender, its employees and agents may so inspect the Property at
Borrower’s sole cost and expense.

(2)  Borrower hereby agrees to defend, indemnify and hold Lender,
JPMorgan Chase Bank National Association and J.P. Morgan Investment Management Inc. and
each of ‘their respective successors, assigns, partners, officers, directors, agents, attorneys,
administrators; trustees, parents, subsidiaries, advisors, affiliates, beneficiaries, shareholders,
representatives, servants and employees (including, without limitation, any participants in the
Loan) (hereinafter coilzctively referred to as the “Indemnitees”) harmless from and against any
and all Losses and <Liabilities (as hereinafter defined) (including, without limitation,
investigation, cleanup, remeval and disposal costs, reasonable attorneys’ fees, reasonable
consultants’ fees, disbursemeiits and other out-of-pocket costs of defense reasonably incurred by
the Indemnitees, and costs of determining whether the Property is in compliance, and causing the
Property to be in compliance, with Governmental Regulations) to the extent arising directly or
indirectly from, out of or by reason ¢f \A) the actual, alleged or threatened use, generation,
manufacture, storage, treatment, release, th:eatened release, discharge, disposal, transportation or
the presence (either in the past, currently or in the future) of any Hazardous Substance at, from or
affecting the Property or to or from the any otae: property, (B) Borrower’s failure to comply
with any Governmental Regulations relating to Hazntous Substances, (C) Lender’s exercise of
its rights under this Security Instrument with respect- i, Hazardous Substances, or (D) the
material breach of any covenants (or representation aid warranty) of Borrower under this
Section 2.2(f), except to the extent that any of the foregoing shall result from the gross
negligence or willful misconduct of the Indemnitees or shall anse ais a result of a condition or
circumstance first arising after the taking of title to the Real Estate by Lender as a result of an
entry of judgment of foreclosure, acceptance by Lender of a deed in licu «i foreclosure, exercise
of any power of sale, or any other exercise of similar remedies by Lender thatsezult in the taking
of title to the Real Estate by Lender. Notwithstanding anything herein to/tie contrary, if
Borrower is not providing defense and indemnification satisfactory to any Indeipnitee, such
Indemnitee, in its reasonable discretion, may engage its own attorneys to resist ¢r defend, or
assist therein with respect to any Losses and Liabilities, and Borrower shall pay, or, within ten
(10) days of demand, shall reimburse each Indemnitee for the payment of the reasonable fees and
disbursements of said attorneys. Each Indemnitee shall have the right to settle such claim, action
or proceeding with respect to Losses and Liabilities, without Borrower’s consent, but with prior
notice to Borrower.

(3)  As used herein the term “Hazardous Substances” means all
materials and substances now or hereafter subject to any Governmental Regulations that pertain
to hazardous substances or hazardous materials, including, without limitation, (i) all substances
which are designated pursuant to Section 311(b)(2)(A) of the Federal Water Pollution Control
Act ("EWPCA™), 33 U.S.C. § 1251 et seq., (ii) any element, compound, mixture, solution, or
substance which is designated pursuant to Section 102 of the Comprehensive Environmental
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Response, Compensation and Liability Act (“CERCLA™), 42 U.S.C. § 9601 et seq., (iii) any
hazardous waste having the characteristics which are identified under or listed pursuant to
Section 3001 of the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq., (iv) any
toxic pollutant listed under Section 307(a) of FWPCA, (v) any hazardous air pollutant which is
listed under Section 112 of the Clean Air Act, 42 U.S.C. § 7401 et seq., (vi) any imminently
hazardous chemical substance or mixture with respect to which action has been taken pursuant to
Section 7 of the Toxic Substances Control Act, 15 U.S.C. § 2601 et seq., (vii) “hazardous
materials” within the meaning of the Hazardous Materials Transportation Act, 49 U.S.C. § 1802
et seq., (viii) petroleum or petroleum by-products, (ix) asbestos and any asbestos containing
materials, (x) any radioactive material or substance, (xi) all toxic wastes, hazardous wastes and
hazardous substances as defined by, used in, controlled by, or subject to all implementing
regulations azopted and publications promulgated pursuant to the foregoing statutes, (xii)
bacteria, mold or fungus, and (xiii) any other hazardous or toxic substance or pollutant identified
in or regulated unJer any other applicable federal, state or local Governmental Regulations
(including, without- jiinitation, all applicable state, regional, county, municipal and local
environmental, sanitation and health, conservation and pollution, waste disposal and control,
clean air and water laws, codes, rules and regulations, to the extent applicable to the Property).
Notwithstanding the foregoing, Hazardous Substances shall not include cleaning and similar
supplies used in the ordinary mair tenance and repair of the Property and used, stored or disposed
of in compliance with all Governmerta? Regulations,

(4)  As used herein_the term “Governmental Regulations” means,
collectively, the provisions of all permits, l.censes and authorizations, and all statutes, laws
(including any health or safety law), ordinanees, judgments, decrees, injunctions, rules,
requirements, resolutions, policy statements, orders and regulations of, any board, agency,
commission, office, authority, department, bureau or inst: unentality of any nature whatsoever or
any governmental unit (federal, state, county, district, municipal, city, or otherwise) whether now
or hereafter in existence (hereinafter, collectively referred to_as 4 “Govemnmental Authority”)
having jurisdiction over Borrower or the Property or any part thereof and interpretations thereof
now or hereafter applicable to, or bearing on, the construction, devel=oment, maintenance, use,
alteration, operation, sale, financing or leasing of the Property or any part thereof, or any
adjoining vaults, sidewalks, streets, ways, parking areas or driveways, -or the formation,
existence, business or good standing of Borrower, including, without limitaticz, those relating to
land use, subdivision, zoning, occupational health and safety, earthquake haza:d reduction, if
any, building and fire codes, Access Laws (as hereinafter defined), pollution or protection of the
environment, including, without limitation, laws relating to the ADA (as hereinafter defined), the
Interstate Land Sales Full Disclosure Act 15 U.S.C. Section 1701, et seq. and all permits,
licenses, authorizations and regulations relating thereto, and all laws, rules, regulations, orders,
guidelines and requirements relating to emissions, discharges, releases or threatened releases of
Hazardous Substances into the environment (including, ambient air, surface water, groundwater,
land surface or subsurface strata) or otherwise relating to the manufacture, processing,
- distribution, use, treatment, storage, disposal, transport or handling of Hazardous Substances.

(3)  Borrower shall notify Lender promptly upon becoming aware of
any Environmental Condition (as hereinafter defined) and shall, upon the prior written request of
. Lender, provide periodic written reports to Lender concerning the nature and extent of such
Environmental Condition, the actions proposed to be taken by Borrower to remediate such
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Environmental Condition, the progress of Borrower in remediating such Environmental
Condition and the completion of such remediation, together with copies of any written notices
and other written communications concerning such Remediation between Borrower and any
Governmental Authority. For purposes hereof; the term “Environmental Condition” shall mean
(A) any presence of Hazardous Substances in violation of any applicable Governmental
Regulations relating to Hazardous Substances on the Property not expressly disclosed in the
Environmental Reports or (B) any disposal, escape, seepage, leakage, spillage, discharge,
emission or release of any Hazardous Substance at, from or affecting the Property in violation of
any Governmental Regulations.

(6)  The obligations of Borrower and the rights of the Indemnitees
under this Section 2.2(f) are in addition to and not in substitution of the obligations of Indemnitor
under the Ervijonmental Indemnity. Subject to last sentence of this Section 2.2(f), the
obligations and.incehtedness of Borrower and the rights of the Indemnitees under this Section
2.2(f) shall survive fiie-repayment of the Obligations and the termination, release, satisfaction,
cancellation or assignmer.t of the Note, this Security Instrument and the other Loan Documents.
Borrower’s obligations underSection 2.2(f) shall expire as of the Release Date (as hereinafter
defined). For purposes hereof. ine “Release Date” shall mean the first anniversary of the date on
which the Obligations are repaid ia full, provided that:

(i) as of the (irst anniversary of the date on which the Obligations are
repaid in full, Lender shall have received nzw environmental reports prepared by a duly licensed
environmental engineer reasonably acceptable to Lender of the same scope as the Environmental
Reports, performed, at Borrower’s sole cost and x;jense, within thirty (30) days of the proposed
Release Date, and not reflecting any Environmental Conditions; and

(i)  there has been no change, hetween the date hereof and the date the
Obligations are paid in full, in any Governmental Regulatiors, the effect of which change may
be to make a lender or mortgagee liable with respect to any matiss for which any Indemnitee is
entitled to indemnification pursuant to this Section 2.2(f), notwithstanding that the Obligations
are paid in full; and

(i)  the liability of Borrower shall not terminate with respect to (A) any
litigation, action, dispute, claim, notice of violation, citation, order or diréeidve which is
outstanding at the proposed Release Date relating to any matters covered by this Ssction 2.2(f),
and (B) any out-of-pocket costs or expenses (including reasonable attorneys’ fees) reasonably
incurred by the Indemnitees in connection with the enforcement of Borrower’s obligations
hereunder.

(8)  Franchise Agreement. Borrower has delivered to Lender a copy of the
Franchise Agreement and shall not enter into any new franchise agreement or permit the
amendment or modification of the Franchise Agreement, in each case, without the prior written
consent of Lender. (1) Borrower shall cause the Property to be operated in accordance with the
Franchise Agreement. Borrower shall (i) diligently perform and observe all of the terms,
covenants and conditions of the Franchise Agreement on the part of Borrower to be performed
and observed, (ii) promptly notify Lender of any default under the Franchise Agreement of
which it is aware, (iii) promptly deliver to Lender a copy of each financial statement, business
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plan, capital expenditures plan, report and estimate received by it under the Franchise
Agreement, and (iv) promptly enforce the performance and observance of all of the terms,
covenants and conditions required to be performed and/or observed by Franchisor under the
Franchise Agreement, in a commercially reasonable manner. If Borrower shall default in the
performance or observance of any term, covenant or condition of the Franchise Agreement on
the part of Borrower to be performed or observed, then, without limiting Lender’s other rights or
remedies under this Agreement or the other Loan Documents, and without waiving or releasing
Borrower from any of its obligations hereunder, under the other Loan Documents or under the
Franchise Agreement, Lender shall have the right, but shall be under no obligation, to pay any
sums and to perform any act as may be appropriate to cause the terms, covenants and conditions
of the FrarChise Agreement on the part of Borrower to be performed or observed in all material
respects. Borzower shall not, without prior consent of Lender, (1) surrender, terminate, cancel,
modify, renew. 2mend, or extend the Franchise Agreement, (2) reduce or consent to the
reduction of th¢ teim of the Franchise Agreement, (3) increase or consent to the increase of the
amount of any fees 0 other charges under the Franchise Agreement, or (4) otherwise modify,
change, supplement, alie: or amend, or waive or release any of its rights and remedies under the
Franchise Agreement in any material respect. In the event that the Franchise Agreement expires
or is terminated (without limiting any obligation of Borrower to obtain Lender’s consent to any
termination or modification of *he Franchise Agreement in accordance with the terms and
provisions of this Agreement), Borrower shall promptly enter into a new franchise agreement in
form and substance acceptable to Lengsr with a franchisor acceptable to Lender, each in
Lender’s sole discretion. Upon the occurrence and during the continuation of an Event of
Default, Borrower shall not exercise any rights, make any decisions, grant any approvals or
otherwise take any action under the Franchise Agrcrinent without the prior consent of Lender.

(h)  Operating Apreements. As of i date hereof, Borrower has delivered to
Lender true, correct and complete executed copies of any-and all operating agreements,
reciprocal easement agreements, parking agreements, declorations, service and maintenance
contracts, and development agreements (together with any and ali ainendments and supplements
thereto and all agreements collateral therewith) (collectively, “Crperating Agreements”).
Borrower shall (i) perform or cause to be performed its obligations \under all Operating
Agreements, (ii) enforce with reasonable diligence, but in any event short ot termination, the
reasonable performance by each party to any Operating Agreement of all’ st such party’s
obligations thereunder, and (iii) give Lender prompt written notice, and a copy, of any notice of
default, event of default, termination or cancellation sent or received by Borrower with respect to
an Operating Agreement. Borrower shall not enter into any new Operating Agreements or
permit the amendment, modification, termination or surrender of any Operating Agreement
without the prior written consent of Lender, provided, however, no such consent shall be
required with regard to any Operating Agreements which (x) are terminable on thirty (30) days’
notice, without penalty or other cost to Borrower or any successor or assignee, and (y) provide
for normal and customary building services such as cleaning contracts, elevator maintenance, fire
safety and similar building services. Borrower shall provide copies of any new or amended
Operating Agreements to Lender on a monthly basis.

(1) Management Agreements. Borrower has delivered to Lender a copy of the
Hotel Management Agreement and any other existing property management agreements and/or
brokerage agreements, if any, affecting the Property (collectively, the “Management
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Agreements”). Borrower shall not enter into any new Management Agreements or permit the
amendment or modification of the Management Agreements, in each case, without the prior
written consent of Lender.

2.3 Insurance.

(a)  Coverages. Borrower shall obtain and maintain, or cause to be
maintained, insurance for Borrower and the Property providing at least the coverages set forth
herein:

(i) comprehensive all risk insurance on the Improvements and the
Personal Property, including windstorm coverage, in each case (A) in an amount equal to 100%
of the “Fuli Keplacement Cost,” which for purposes of this Security Instrument shall mean
actual replacemsnt value (exclusive of costs of excavations, foundations, underground utilities
and footings) with & waiver of depreciation; (B) containing either an agreed amount endorsement
or a waiver of all co-insarance provisions; (C) providing for a deductible of not greater than
$25,000, except with respect to earthquake and windstorm/named storm which may provide for
no deductible in excess of 5% of the total insurable value of the Property; (D) if any of the
Improvements or the use of the Property shall at any time constitute a legal non conforming
structure or use, Borrower shall ootain an “Ordinance or Law_Coverage” or “Enforcement”
endorsement, which shall include sufficient coverage for (1) costs to comply with building and
zoning codes and ordinances, (2) demolition costs, and (3) increased costs of construction; and
(E) with respect to the construction of any nw improvements, written on a so-called builder’s
risk completed value form on a non-reporting bagis;

(i)  business income insurance(A) with loss payable to Lender; (B)
covering all risks required to be covered by the insurance provided for in Section 2.3(a)(i); (O)
on an agreed value actual loss sustained basis in an amount e(wal'to 100% of the projected gross
income from the Property for a period of twelve (12) months; (B <ontaining an extended period
of indemnity endorsement which provides that after the physical icss o the Improvements and
Personal Property has been repaired, the continued loss of income will-be insured until such
income either returns to the same level it was at prior to the loss, or tiic evgiration of six (6)
months from the date that the Property is repaired or replaced and operaticiis-are resumed,
whichever first occurs, and notwithstanding that the policy may expire prior to the end of such
period; and (E) if the Borrower is required to obtain an “Ordinance or Law Coverage” or
“Enforcement” endorsement pursuant to Section 2.3(a)(iMD), coverage for the increased period
of restoration. The amount of such business income insurance shall be determined prior to the
date hereof and at least once each year thereafter based on Borrower’s reasonable estimate of the
gross income from the Property for the succeeding twelve (12) month period. All insurance
proceeds payable to Lender pursuant to this Section 2.3(a)(ii) shall be held by Lender and shall
be applied to the Obligations from time to time due and payable hereunder and under the Note;
provided, however, that nothing herein contained shall be deemed to relieve Borrower of its
obligations to pay the Obligations on the respective dates of payment provided for in the Note,
this Security Instrument and the other Loan Documents, except to the extent such amounts are
actually paid out of the proceeds of such business income insurance;
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(i)  if any portion of the Improvements is currently or at any time in
the future located in a federally designated “special flood hazard area”, Borrower shall obtain
flood hazard insurance in an amount equal to the lesser of (x) Full Replacement Cost and (y) the
outstanding principal balance of the Loan, plus twelve (12) months of business income insurance
consistent with the requirements of Section 2.3(a)(ii);

(iv)  the insurance required under this Section 2.3(a)(i), (i) and (vii)
above shall cover perils of terrorism insurance for Certified Acts of Terrorism (as such terms are
defined in means the Terrorism Risk Insurance Program Reauthorization Act of 2007) in an
amount equal to the Full Replacement Cost plus twelve (12) months of business income
insurance eonsistent with the requirements of Section 2.3(a)(i), (ii) and (vii);

(v)  steam boiler and machinery breakdown direct damage insurance,
in an amount ~iceptable to Lender, for all boilers and machinery which form a part of the
Property, if applicabic:

(v1) _commercial general liability insurance against claims for personal
injury, bodily injury, death or'rioperty damage occurring upon, in or about the Property, which
shall include liquor liability and drata shop liability if alcoholic beverages are sold or served at
the Property, such insurance (A) v /0¢ on the “occurrence” form with a combined single limit
(including “umbrella” coverage in plac:) of not less than $1,000,000 per occurrence and
$2,000,000 in the aggregate with exces: “umbrella coverage” in an amount not less than
$25,000,000; (B) to continue at not less than the ‘aforesaid limit until required to be changed by
Lender in writing by reason of changed economit conditions making such protection inadequate;
and (C) to cover at least the following hazards: ({)premises and operations; (2) products and
completed operations on an “if any” basis; (3) indepeivlent contractors; and (4) contractual
liability for all insured contracts, to the extent the same is available;

(vii)  at all times during which structural canstruction, material repairs or
alterations are being made with respect to the Improvements, ownzr’s contingent or protective
liability insurance covering claims not covered by or under the terms or provisions of the above
mentioned commercial general liability insurance policy;

(viii) if Borrower owns or operates motor vehicles, :fiotor vehicle
liability coverage for all owned and non-owned vehicles, including rented and leased vehicles
containing minimum limits reasonably acceptable to Lender;

(ix)  if Borrower has employees, workers’ compensation, subject to the
statutory limits of the state in which the Property is located, and employer’s liability insurance
with a limit of at least $1,000,000 per accident and per disease per employee, and $1,000,000
aggregate coverage for disease in respect of any work or operations on or about the Property, or
in connection with the Property or its operation;

(x)  a blanket fidelity bond or “Employee Dishonesty” coverage

insuring against losses resulting from dishonest or fraudulent acts committed by personnel
retained in connection with the operation of the Property, if applicable; and
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(xi)  such other insurance and in such amounts as Lender from time to
time may reasonably request against such other insurable hazards which at the time are
commonly insured against for property similar to the Property located in or around the region in
which the Property is located.

(b)  Blanket Insurance; Separate Insurance. Any blanket insurance Policy
shall specifically allocate to the Property the amount of coverage from time to time required
hereunder or shall otherwise provide the same protection as would a separate Policy insuring
only the Property in compliance with the provisions of Section 2.3(a).

(c)  Insurers. All policies of insurance required under this Section 2.3
(collectively; the “Policies” and each, individually, a “Policy”) shall be issued by companies
having a geneiaj policy rating of “A”-VIII or better by Best Key Rating Guide or otherwise
approved by Lerde; and which are licensed to do business in the State of Illinois (any of such
companies being refecrad to individually herein as a “Qualified Inisurer”) or with such other
companies satisfactory <o Lender, and shall be subject to the approval of Lender as to amount,
content, form and expiration-date; it being agreed that the approval by Lender of any insurer
shall not be construed to be-a icpresentation, certification or warranty of its solvency, and no
approval by Lender as to the amount, type and/or form of any insurance shall be construed to be
a representation, certification or warramy of its sufficiency.

(d)  Insured Parties. Ali Policies provided for or contemplated by Section
2.3(a) hereof, shall name Borrower as an insired: The insurance required under subsections (i)
through (v), inclusive, of Section 2.3(a) shall narae Lender, its successors and/or assigns, as
mortgagee/loss payee under a Standard Mortgugs Clause and a Lender’s Loss Payable
Endorsement or an equivalent standard form attached to; 4 otherwise made a part of such policy
in favor of Lender, and provide that the insurers waive iy and all subrogation rights against
Lender. The insurance maintained under subsections (vi) ‘hroush (x), inclusive, of Section
2.3(a) shall name Lender, its successors and/or assigns, as an 4dditional insured. It is agreed
that, and each property policy shall expressly state that, losses shali e payable jointly to Lender
and Borrower notwithstanding (1) any act or negligence of Borrower cr its agents or employees
which might, absent such agreement, result in a forfeiture of all or part f such insurance
payment, (2) the occupation or use of the Property or any part thereof for TUrposes nore
hazardous than permitted by the terms of such policy, (3) any foreclosure of sther action or
proceeding taken pursuant to this Security Instrument, or (4) any change in title to or ownership
of the Property or any part thereof. All policies shall include effective waivers by the insurer of
all claims for insurance premiums against any loss payees, additional insureds and named
insureds (other than Borrower). The Policy shall not be canceled without at least thirty (30) days
written notice to Lender, except ten (10) days’ notice for non-payment of premium. The issuers
thereof shall give written notice to Lender if the issuers elect not to renew prior to its expiration.
Lender shall not be liable for any Insurance Premiums thereon or subject to any assessments
thereunder.

(¢)  Delivery of Policies. If not previously delivered to Lender, Borrower shall
deliver to Lender no later than thirty (30) days after the date hereof certified copies of the
existing Policies providing the insurance coverage required under Section 2.3(a) marked
“premium paid” or accompanied by evidence satisfactory to Lender of payment of the premiums
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due thereunder (the “Insurance Premiums”) annually in advance. In addition, no later than
thirty (30) days prior to the cxpiration dates of the Policies which Borrower is now or hereafter
required to maintain hereunder, Borrower shall deliver to Lender certified copies of new or
renewal Policies (also marked “premium paid” or accompanied by evidence satisfactory to
Lender of payment of the Insurance Premiums due thereunder annually in advance), together
with certificates of insurance therefor, setting forth, among other things, the amounts of
insurance maintained, the risks covered by such insurance and the insurance company or
companies which carry such insurance. If requested by Lender, Borrower shall furnish
verification of the adequacy of such insurance by an independent insurance broker or appraiser
acceptable to Lender. Under no circumstances shall Borrower be permitted to finance the
payment of any portion of the Insurance Premiums.

(" Failure to Deliver Policies. If at any time Lender is not in receipt of
written evidence| that all insurance required hereunder is in full force and effect, Lender shall
have the right, withou? notice to Borrower to take such action as Lender deems necessary to
protect its interest in the Property, including, without limitation, the obtaining of such insurance
coverage as Lender in iis sole-discretion deems appropriate, and all expenses incurred by Lender
in connection with such actici-or in obtaining such insurance and keeping it in effect, together
with interest at the Default Rate (4s dz=fined in the Note) from the date incurred by Lender, shall
be secured by this Security Instruméni and payable by Borrower to Lender immediately upon
Lender’s demand.

(8)  Transfer of Title. In th¢ event of foreclosure of this Security Instrument or
other transfer of title or assignment of the Plorerty, by reason of a default hereunder, in
extinguishment, in whole or in part, of the Obligatiors -all right, title and interest of Borrower in
and to all policies of insurance required under this Seztion 2.3 or otherwise then in force with
respect to the Property and all proceeds payable thereundeand nmearned premiums thereon shall
immediately vest in the purchaser or other transferee of the Prapeity.

2.4 Damage and Destruction.

(a)  Borrower’s Obligations. In the event of any ‘damage to or loss or
destruction of the Property that shall require $1,000,000 or more, in the agyregate, to repair or
restore, Borrower shall (i) promptly notify Lender of such event and take such teps as shall be
necessary to preserve any undamaged portion of the Property, and (ii) unless otherw?se instructed
by Lender, promptly, regardless whether the insurance proceeds, if any, shall be sufficiett for the
purpose, commence and diligently pursue to completion the restoration, replacement and
rebuilding of the Property, as nearly as possible to their value, condition and character
immediately prior to such damage, loss or destruction in a good and workmanlike manner and in
accordance with all applicable Governmental Regulations and insurance requirements and
recommendations and otherwise pursuant to plans and specifications approved by Lender and
developed in connection with such restoration.

(b)  Lender’s Rights; Application of Proceeds. In the event that any portion of
the Property is damaged, lost or destroyed, and such damage, loss or destruction is covered, in
whole or in part, by insurance described in Section 2.3, then, (1) Lender may, but shall not be
obligated to, make proof of loss if not made promptly by Borrower, and is hereby authorized and
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empowered by Borrower to settle, adjust or compromise any claims for damage, loss or
destruction thereunder, (ii) each insurance company concerned is hereby authorized and directed
to make payment therefor directly to Lender, and (iii) Lender shall apply the insurance proceeds,
first, to reimburse Lender for all costs and expenses, including, without limitation, adjustors’ and
reasonable attorneys’ fees and disbursements, incurred in connection with the collection of such
proceeds, and, second, the remainder of such proceeds shall be applied, at Lender’s option, (x) in
payment of all or any part of the Obligations, in the order and manner determined by Lender
(provided that to the extent that any Obligations shall remain outstanding after such application,
such unpaid Obligations shall continue in full force and effect and Borrower shall not be excused
in the payment thereof), (y) to the cure of any then current default hereunder, or (z) to the
restoration, replacement or rebuilding, in whole or in part, of the portion of the Property so
damaged, lost-or destroyed, provided that any insurance proceeds held by Lender to be applied to
the restoratior,, renlacement or rebuilding of the Property shall be so held without payment or
allowance of iniercst thereon and shall be paid out from time to time upon compliance by
Borrower with suck pravisions and requirements as reasonably may be imposed by Lender.
Borrower acknowledges /and agrees that Lender shall have sole and exclusive dominjon and
control over such proceeds. ~1Jotwithstanding the foregoing, and provided no Event of Default
shall have occurred and be coitinuing under this Security Instrument, the Note or any of the
other Loan Documents, Borrower may adjust losses aggregating not in excess of $1,000,000 per
occurrence with respect to any casia'ty which is a Minor Casualty (as hereinafter defined),
provided such adjustment is carried ¢ in a competent and timely manner with respect to
restoration of the Property; provided furthe:, hewever, that, in the event no Event of Default shall
have occurred, (A) insurance proceeds adjusted by Borrower as permitted pursuant to this
sentence shall be used for the restoration of the Froperty (it being understood and agreed that (x)
Borrower shall cause such restoration to be performed ima good and workmanlike manner and in
accordance with all applicable Governmental Regulatios and insurance company requirements
and recommendations and otherwise pursuant to plans-and specifications developed for such
restoration, (y) Borrower shall obtain and deliver to Lender a copy of all waivers of liens for all
restoration work, and (z) upon Lender’s request, all constructior and trade contracts and
contracts for material, equipment, supplies and labor shall be collateraliy assigned to Lender, and
Borrower shall cause the general contractor to cause all other parties theréto to agree to perform
for the benefit of Lender, at the request of Lender, provided Lender shall pay them for their
respective services), and (B) Lender agrees to make the proceeds (less all reimibozsabJe costs and
expenses set forth in clause (iii) above) received in connection with a Minor Casnolty available
for the restoration of the Property on the terms and conditions hereinafter set forth.

For the purpose of this Security Instrument, a “Minor_Casualty” shall mean any fire,
earthquake, flood, water damage, other catastrophe or insured event oceurring not later than six
(6) months prior to the Scheduled Maturity Date (as defined in the Note) which (I) does not
result in an Environmental Condition, and (II) does not damage or render untenantable
(including, without limitation, as a result of the inability to access leased premises) more than
20% of the total floor area of the Improvements. In addition, Lender shall not be required to
advance any proceeds for the restoration of the Property, even if a Minor Casualty, unless (x) the
Franchise Agreement shall remain in full force and effect during and after the completion of such
restoration, and (y) Borrower shall deliver to Lender, and Lender shall approve in writing, the
plans, specifications and construction budget for the repair and/or restoration of the Property and
Lender shall determine that the Improvements located on the Real Estate can be restored so as to
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constitute a commercially viable building of the same quality and use and having the same
usable square footage and the same number of hotel rooms as existed immediately before the
fire, other catastrophe or insured event for the amounts set forth in the construction budget.
Upon receipt by Lender of proceeds from a Minor Casualty and/or if Lender, in its sole
discretion, shall otherwise agree to make insurance proceeds from a non-Minor Casualty
available for repair and restoration of the Property, the following shall apply:

(i)  The actual out-of-pocket costs to Lender (including, without
limitation, reasonable legal fees, appraisal fees, engineering surveys, consultants’ and architects’
charges and adjustors’ fees) incurred in settling or adjusting any claim and in reviewing and
approving s!l plans (collectively, “Lender’s Costs™) shall first be paid to Lender out of the
proceeds oi” the insurance. Lender shall have the right, but not the obligation, to retain an
architectural ¢i engineering consultant at any time and from time to time, at Borrower’s sole cost
and expense, to/examine plans, specifications, change orders and budgets with respect to such
repair or restoratior;, in2 progress of same and to render reports and conduct site inspections with
respect to the foregoing,

(i) ike contractor and major subcontractors engaged to perform the
restoration work shall be subject 1o the prior written approval of Lender, such approval not to be
unreasonably withheld, conditioned or ('elayed;

(i)  The genera} contractor shall deliver a performance bond in respect
of the work to be performed at the Property or'a guarantee of such work in form, scope and
substance acceptable to Lender from an entity aiceptable to Lender or other substitute for such
performance bond or guarantee acceptable to Lencerin its sole discretion and the construction
contract shall contain a time of the essence complctivn date satisfactory to Lender. All
construction and trade contracts and contracts for materiz!; equipment, supplies and labor shall
be collaterally assigned to Lender and Borrower shall cause the ‘g=neral contractor to cause all
other parties thereto to agree to perform for the benefit of Lender, at the request of Lender,
provided Lender shall pay them for their respective services;

(iv)  Borrower shall procure and deliver to Lender, from a licensed
architect selected by Borrower and approved by Lender, a certified statemént setting forth the
estimated cost of restoration and that the proceeds of such insurance are, in“such architect’s
reasonable estimation (after deducting all of the Lender’s Costs and such architect’s fees and all
other estimated costs for architects, plans, permits and approvals and other so-calied “soft
costs”), sufficient to perform the repair and/or restoration of the Property using similar quality
materials as those presently installed therein, If such proceeds are insufficient, and if Lender
nevertheless agrees to make such proceeds available for repair and/or restoration, Lender may
require Borrower to deposit with Lender (with interest) the amount of any such deficiency,
which funds shall be disbursed first in payment of such work. In addition, if thereafter it
appears, at any time and from time to time, that the remaining proceeds shall be insufficient to
pay for the remaining costs of construction, then Borrower shall deposit the amount of such
deficiency (from time to time determined) with Lender for use as aforesaid,;

(v)  All proceeds allocated for repair and/or restoration shall be
disbursed by Lender (not more frequently than monthly) based on the percentage of the work
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completed against a certification therefor by the aforesaid architect, invoices for the work to be
paid for, waivers of lien for all prior work for which a payment was made and a title
endorsement for the Property showing no additional exceptions to title of the Property other than
the Permitted Encumbrances. In addition, prior to any disbursement of proceeds, Borrower must
certify to Lender that (A) Borrower incurred the costs in the amount of the requested advance (as
evidenced by a draw request signed by the general contractor and/or paid receipts), (B) such
costs have not been the basis for any previous requisition, (C) there has been no change in
Borrower’s financial condition which would have an adverse effect, as determined by Lender, on
the ability of Borrower to complete the repairs and/or restorations in question in accordance with
the terms of this Security Instrument, and (D) Borrower has no defenses, counterclaims or offsets
to its obligaitons under the Loan Documents and that there exists no Event of Default under the
Loan Documents or event which with the giving of notice or passage of time, or both, would
constitute an (Event of Default under the Loan Documents and (E) the Hotel Management
Agreement and thz Franchise Agreement shall remain in full force and effect during and after
completion of the resiciation, notwithstanding the occurrence of such casualty. Lender shall be
entitled to retain up t¢ fer (10%) percent of the amount of each such requisition unless the
amount of the requisition alieady reflects ten (10%) percent retainage by Borrower. Such
retainage shall be paid on a *:ade by trade basis upon final completion of the work by the
applicable trade free of liens. If Lender shall have engaged an architectural or engineering
consultant, then, as an additional pre¢ceadition to any disbursement of proceeds hereunder, such
consultant shall have approved, in writing, the progress of the work, conformity of the work with
the approved plans and specifications and tae guality and percentage of the work completed. For
purposes of this provision, all work shall be deemed completed and all retainage shall be released
upon delivery to Lender of the following, all in'fci7a and substance satisfactory to Lender: (x)
evidence that all applicable licenses, permits an¢” sporovals (including, without limitation,
certificates of occupancy) related to the work for which payment of the retainage therefor is
sought have been obtained, (y) the certifications of Borrower’s-architect, the general contractor
and Lender’s consulting architect or engineering consultant,.if zny, that such work has been
completed in accordance with the approved plans and specifi¢ations (and approved change
orders) therefor, and (z) all of the certificates, statements, waivers, ti!=-endorsements and other
proofs required hereunder as a condition to any disbursement;

(vi)  No Event of Default or event which with the giv1o of notice or
lapse of time, or both, would constitute an Event of Default hereunder or under ary.other Loan
Document shall exist; and

(vii)  All work shall be performed in a good and workmanlike manner
and in accordance with all applicable Governmental Regulations and insurance company
requirements and recommendations and otherwise pursuant to plans and specifications approved
by the aforesaid architect.

(c)  Not Trust Funds. Subject to Borrower’s right to adjust losses aggregating
not in excess of $1,000,000 per occurrence as described in Section 2.4(b) above, in the event that
Borrower shall have received all or any portion of such insurance proceeds or any other proceeds
in respect of such damage or destruction, Borrower, upon demand from Lender, shall pay to
Lender an amount equal to the amount so received by Borrower, to be applied as Lender shall
have the right pursuant to clause (iii) of Section 2.4(b). Notwithstanding anything herein or at
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law or in equity to the contrary, none of the insurance proceeds or payments in lieu thereof paid
to Lender as herein provided shall be deemed trust funds and Lender shall be entitled to dispose
of such proceeds as provided in this Section 2.4. Borrower expressly assumes all risk of loss,
including a decrease in the use, enjoyment or value, of the Property from any casualty
whatsoever, whether or not insurable or insured against.

(d)  Effect on the Obligations. Notwithstanding any fire or other casualty
referred to-in this Section 2.4 causing injury to or decrease in value of the Property, or any
interest therein, Borrower shall continue to pay and perform the Obligations as provided herein.
Any reduction in the Obligations resulting from an application of insurance proceeds shall be
deemed to 4ake effect only on the date of receipt by Lender of such insurance proceeds and
application against the Obligations, provided that if prior to the receipt by Lender of such
insurance proceeds the Property shall have been sold on foreclosure of this Security Instrument,
or shall have bein iransferred by deed in lieu of foreclosure of this Security Instrument, Lender
shall have the right.1 zeceive the aforesaid insurance proceeds to the extent of any deficiency
found to be due upon such sale, with legal interest thereon together with reasonable attorneys’
fees and disbursements incrired by Lender in connection with the collection thereof. The
provisions of this Section 2.4 snall survive the repayment, release, satisfaction and termination
of this Security Instrument.

2.5  Condemnation.

(a)  Borrower’s Obligations, Proceedings. Borrower, promptly upon obtaining
knowledge of any pending or threatened institution of any proceedings for the condemnation of

the Property, or any part or interest therein or of ¢ny right of eminent domain, or of any other
proceedings arising out of injury or damage to or decrezs¢'in the value of the Property (including
a change in grade of any street), or any part thereof or infz:est therein (a “Taking”), will notify
Lender of the threat or pendency thereof. Lender may participzte in any such proceedings, at
Borrower’s sole cost and expense, and Borrower from time to tinie will execute and deliver to
Lender all instruments requested by Lender or as may be required +0 wermit such participation.
Borrower shall, at its expense, diligently prosecute any proceedings nvelving a Taking, shall
deliver to Lender copies of all papers served in connection therewith-and. shall consult and
cooperate with Lender, its attorneys and agents, in the carrying on and d=feuss of any such
proceedings; provided that no settlement of any such proceeding shall be mads by Borrower
without Lender’s prior written consent.

(b}  Lender’s Rights to Awards. All proceeds of condemnation awards or
proceeds of sale in licu of condemnation, and all judgments, decrees and awards for injury or
damage to the Property (an “Award” or “Awards”) are hereby assigned and shall be paid to
Lender. Borrower agrees to execute and deliver such further assignments thereof as Lender may
request and authorizes Lender to collect and receive the same, to give receipts and acquittances
therefor, and to appeal from any such judgment, decree or award. Lender shall in no event be
liable or responsible for failure to collect, or exercise diligence in the collection of, any of the
same.

(c)  Application of Awards. Lender shall have the right to apply any Awards
first, to reimburse Lender for all costs and expenses, including, without limitation, reasonable
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attorneys’ fees and disbursements incurred in connection with the proceeding in question or the
collection of such amounts, and, second, the remainder thereof as provided in Section 2.4(b) for
insurance proceeds held by Lender. Notwithstanding the foregoing, and provided no Event of
Default shall have occurred under this Security Instrument, the Note or any of the other Loan
Documents, Borrower may adjust Awards that shall not exceed $1,000,000, in the aggregate, per
occurrence, with respect to a Minor Taking (as hereinafter defined), provided such adjustment is
carried out in a competent and timely manner with respect to restorations of the Property;
provided further, however, that, in the event no Event of Default shall have occurred and be
continuing, Awards adjusted by Borrower as permitted pursuant to this sentence shall be used for
the restoration of the Property (it being understood and agreed that (i) Borrower shall cause such
restoration ic be performed in a good and workmanlike manner and in accordance with all
applicable Zovernmental Regulations and insurance company requirements and
recommendations.and otherwise pursuant to plans and specifications developed for such
restoration, (i) So:zrewer shall obtain and deliver to Lender a copy of all waivers of liens for all
restoration work, and {ili) upon Lender’s request, all construction and trade contracts and
contracts for material, cquipment, supplies and labor shall be collaterally assigned to Lender and
Borrower shall cause the gercial contractor to cause all other parties thereto to agree to perform
for the benefit of Lender, at tiic request of Lender, provided Lender shall pay them for their
respective services). For the purpose of this Security Instrument, a “Minor Taking” shall mean
any Taking occurring not later than siv. {6) months prior to the Scheduled Maturity Date which
(x) does not unduly restrict or limit access to the Property, and (y) affects less than 20% of the
total floor area of the Improvements. In additien, Lender shall not be required to advance any
Awards for the restoration of the Property urless. the Franchise Agreement shall remain in full
force and effect during and after the completion of tiie restoration and Borrower shall deliver to
Lender, and Lender shall approve in writing, the plars, specifications and construction budget for
the restoration of the Property and Lender shall determiuie that the Improvements located on the
Real Estate can be restored so as to constitute a commercially viable building of the same quality
and having the same number of hotel rooms as existed immediaiely before the Taking for the
amounts set forth in the construction budget. Upon receipt by Lerder.of an Award from a Minor
Taking and/or if Lender, in its sole discretion, shall otherwise élevt-to make such Awards
available for the restoration of the Property, the following shall apply:

(i}  The actual out-of-pocket costs to Lender (including, without
limitation, legal fees, appraisal fees, engineering surveys, consultants’ and arclitécts’ charges
and adjustors’ fees) reasonably incurred in connection with the recovery of the Awzd and in
reviewing and approving all plans (collectively, “Lender’s Award Costs”) shall first be paid to
Lender out of the Award. Lender shall have the right, but not the obligation, to retain an
architectural or engineering consultant at any time and from time to time, at Borrower’s sole cost
and expense, to examine plans, specifications, change orders and budgets with respect to such
restoration, the progress of same and to render reports and conduct site inspections with respect
to the foregoing;

(ii)  The contractor and major subcontractors engaged to perform the
restoration work shall be subject to the prior written approval of Lender, such approval not to be
unreasonably withheld, conditioned or delayed;
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(iii)  The general contractor shall deliver a performance bond in respect
of the wotk to be performed at the Property or a guarantee of such work in form, scope and
substance reasonably acceptable to Lender from an entity reasonably acceptable to Lender or
other substitute for such performance bond or guarantee acceptable to Lender in its sole
discretion and the construction contract shall contain a time of the essence completion date
satisfactory to Lender. All construction and trade contracts and contracts for material,
equipment, supplies and labor shall be collaterally assigned to Lender and Borrower shall cause
the general contractor to cause all other parties thereto to agree to perform for the benefit of
Lender, at the request of Lender, provided Lender shall pay them for their respective services;

(iv)  Borrower shall procure and deliver to Lender, from a licensed
architect seierted by Borrower and approved by Lender, a certified statement setting forth the
estimated cos? o restoration and that the Award, in such architect’s reasonable estimation, is
(after deductingall of the Lender’s Award Costs and such architect’s fees and all other estimated
costs for architects, pluns, permits and approvals and other so-called “soft costs”) sufficient to
perform the restoration‘of the Property using similar quality materials as those presently installed
therein. If such Award is insufficient, and if Lender nevertheless agrees to make such Award
available for the restoration, Leader may require Borrower to deposit with Lender (with interest)
the amount of any such deficiency, which funds shall be disbursed first in payment of such work.
In addition, if thereafier it appears, at a1y time and from time to time, that the remaining portion
of the Award shall be insufficient to puyint the remaining costs of construction, then Borrower
shall deposit the amount of such deficiency (from time to time determined) with Lender for use
as aforesaid;

(v)  All Awards allocated for restoration shall be disbursed by Lender
(not more frequently than monthly) based on the percentage of the work completed against a
certification therefor by the aforesaid architect, invoices-for the work to be paid for, waivers of
lien for all prior work for which a payment was made and a title endorsement for the Property
showing no additional exceptions to title of the Property other tha:i the Permitted Encumbrances,
In addition, prior to any disbursement from the Award, Borrower mst certify to Lender that (A)
Borrower incurred the costs in the amount of the requested advance (as evidenced by a draw
request signed by the general contractor and/or paid receipts), (B) such costs iiave not been the
basis for any previous requisition, (C) there has been no adverse change in Borower’s financial
condition which would have an adverse affect, as determined by Lender, on tlie ability of
Borrower to complete the repairs and/or restorations in question in accordance with thterms of
this Security Instrument, and (D) Borrower has no defenses, counterclaims or offsets to its
obligations under the Loan Documents and that there exists no Event of Default under the Loan
Documents or event which with the giving of notice or passage of time, or both, would constitute
an Event of Default under the Loan Documents and (E) the Hotel Management Agreement and
the Franchise Agreement shall remain in full force and effect during and after completion of the
restoration, notwithstanding the occurrence of such casualty. Lender shall be entitled to retain up
to ten (10%) percent of the amount of each such requisition unless the amount of the requisition
already reflects ten (10%) percent retainage by Borrower. Such retainage shall be paid on a trade
by trade basis upon final completion of the work by the applicable trade free of liens. If Lender
shall have engaged an architectural or engineering consultant, then, as an additional precondition
to any disbursement from the Award hereunder, such consultant shall have approved, in writing,
the progress of the work, conformity of the work with the approved plans and specifications and
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the quality and percentage of the work completed. For purposes of this provision, all work shall
be deemed completed and all retainage shall be released upon delivery to Lender of the
following, all in form and substance satisfactory to Lender: (x) evidence that all applicable
licenses, permits and approvals (including, without limitation, certificates of occupancy) related
to the work for which payment of the retainage therefor is sought have been obtained, (y) the
certifications of Borrower’s architect, the general contractor and Lender’s consulting architect or
engineering consultant, if any, that such work has been completed in accordance with the
approved plans and specifications (and approved change orders) therefor, and (z) all of the
certificates, statements, waivers, title endorsements and other proofs required hereunder as a
condition to any disbursement;

(vi)  No Event of Default or event which with the giving of notice or
lapse of time; or both, would constitute an Event of Default hereunder or under any Loan
Document shall ¢xist: and

(#11y _ All work shall be performed in a good and workmanlike manner
and in accordance with all Governmental Regulations and insurance company requirements and
recommendations and othervvisz pursuant to plans and specifications approved by the aforesaid
architect.

(d)  Not Trust Funds. [ the event that Borrower shall have received all or any
portion of such Award, Borrower, upon@emand from Lender, shall pay to Lender an amount
equal to the amount so received by Borrower. Notwithstanding anything herein or at law or in
equity to the contrary, none of the Awards paid te, or received by, Lender as herein provided
shall be deemed trust funds and Lender shall be enatléd to dispose of such proceeds as provided
in this Section 2.5.

(e)  Effect on the Obligations. Notwithstenditig any Taking, Borrower shall
continue to pay and perform the Obligations as provided kesein. Any reduction in the
Obligations resulting from an application of Awards shall be deeined to take effect only on the
date of receipt by Lender of such Awards and application against the Obiigations, provided that
if prior to the receipt by Lender of such Awards the Property shall have bezn sold on foreclosure
of this Security Instrument, or shall have been transferred by deed in lieu o foeclosure of this
Security Instrument, Lender shall have the right to receive the same to the <rient of any
deficiency found to be due upon such sale, with legal interest thereon together witn ieasonable
attorneys’ fees and disbursements incurred by Lender in connection with the collection thereof.
The provisions of this Section 2.5 shall survive the repayment, release, satisfaction and
termination of this Security Instrument.

2.6 Liens and Liabilities.

(a)  Discharge of Liens. Borrower will pay, bond or otherwise discharge, from
time to time when the same shall become due, all lawful claims and demands of mechanics,
materialmen, laborers and others which, if unpaid, might result in, or permit the creation of, a
Lien on the Property or on the revenues, rents, issues, income or profits arising therefrom and, in
general, Borrower shall do, or cause to be done, at Borrower’s sole cost and expense, everything
necessary to fully preserve the lien and priority of this Security Instrument. For the purposes
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hereof, the term “Lien” (or “Liens” as the case may be) shall mean any lien, mortgage, pledge,
security interest, financing statement, or encumbrance of any-kind (including any conditional
sale or other title retention agreement or any lease in the nature thereof, but excluding Permitted
Encumbrances) and any agreement to give or refrain from giving any lien, mortgage, pledge,
security interest, or other encumbrance of any kind.

(b)  Other Debt/Creation of Liens. Borrower will not, without Lender’s
consent, incur any other debt, whether unsecured or secured by all or any portion of the Property.
In addition, Borrower will not create, place or permit to be created or placed, or through any act
or failure to act, acquiesce in the placing of, or allow to remain, any Lien against or covering the
Property, which is prior to, on a parity with or subordinate to the lien of this Security Instrument,
If any of the foregoing becomes attached to the Property without such consent, Borrower will
immediately cause the same to be discharged and released. Notwithstanding the above to the
contrary, Borroxier may incur unsecured trade payables, not represented by a note, customarily
paid by Borrower privr o their due date, but in any event within ninety (90) days of incurrence
and in fact not more then ainety (90) days outstanding, which are incurred in the ordinary course
of Borrower’s ownership and-cveration of the Property, in amounts reasonable and customary for
similar properties and in all cyents not exceeding, in the aggregate, at any one time, 2% of the
original Principal Amount (as defined in the Note) of the Loan (“Permitted Trade Payables”).

(¢} No Consent. Nothing in the Loan Documents shall be deemed or
construed in any way as constituting the consent or request by Lender, express or implied, to any
contractor, subcontractor, laborer, mechanic (r materialman for the performance of any labor or
the furnishing of any material for any improvément, construction, alteration or repair of the
Property. Borrower further agrees that Lender does rot stand in any fiduciary relationship to
Borrower.

2.7  Taxes and Other Charges.

(@)  Taxes on the Property. Borrower will pay prici is delinquency and before
any penalty, interest or cost for non-payment thereof may be added thereto, (i) all taxes,
assessments, vault, water and sewer rents, rates, charges and assessments, levies, inspection and
license fees and other governmental and quasi-governmental charges, ganeral and special,
ordinary and extraordinary, foreseen and unforeseen, heretofore or hereafter assessed, levied or
otherwise imposed against or upon, or which may become a Lien upon, the Propertv, or any
portion thereof, including, without limitation, any taxes with respect to the Rents anc Profits or
arising in respect of the occupancy, use or possession of the Real Estate and Improvements, (ii)
income taxes, franchise taxes, and other taxes owing by Borrower the non-payment of which
would result in a Lien against the Property or otherwise diminish or impair the security of this
Security Instrument and (iii) all taxes, charges, filing, registration, and recording fees, excises
and levies imposed upon Lender by reason of or in connection with the execution, delivery
and/or recording of the Loan Documents or the ownership of this Security Instrument or any
Security Instrument supplemental hereto, any security instrument with respect to any equipment
or any instrument of further assurance, and all corporate, stamp and other taxes required to be
paid in connection with the Obligations (excluding, however, income taxes of Lender)
(collectively, “Impositions”). Borrower will also pay any penalty, interest or cost for non-
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payment of Impositions which may become due and payable, and such penalties, interest or cost
shall be included within the term Impositions.

(b)  Receipts. Unless Borrower is making monthly deposits pursuant to
Section 2.8 or unless Lender otherwise directs, Borrower will furnish to Lender upon Lender’s
request, written proof of payment of the Impositions at the time such payment is made, and
thereafter, upon Borrower’s receipt, furnish to Lender validated receipts showing payment in full
of all Impositions.

(c)  Additional Taxes. In the event of the enactment of or change in (including
a change irinterpretation of) any applicable Governmental Regulation (i) deducting or allowing
Borrower 1 deduct from the value of the Property for the purpose of taxation any Lien or
security intersy) thereon, or (ii) imposing, modifying or deeming applicable any reserve or
special requiremen. against deposits of Lender, or (iii) subjecting Lender to any tax or changing
in any way any Gcvernmental Regulation for the taxation of mortgages, deeds of trust, deeds to
secure debt or security agreements or other liens or debts secured thereby, the interest of the
grantee, mortgagee, Lender.-trustee or secured party in the property covered thereby, or the
manner of collection of suchiaxcs, in each such case, so as to affect this Security Instrument, the
Obligations or Lender, and the result'is to increase the taxes imposed upon or the cost to Lender
or to reduce the amount of any payments receivable hereunder, then, and in any such event,
Borrower shall, on demand, pay to Lender additional amounts to compensate for such increased
costs or reduced amounts, provided that if any such payment or reimbursement shall be unlawful
or would constitute usury or render the Obligitions wholly or partially usurious under applicable
law, then Lender may, at its option, declare the Obligations immediately due and payable or
require Borrower to pay or reimburse Lender for pavinent of the lawful and non-usurious portion
thereof.

(d)  Contest of Certain Claims. Notwithstanding anything to the contrary
contained in Section 2.6 or Section 2.7 hereof, Borrower may, t< the extent and in the manner
permitted by Govemmental Regulations, at Borrower’s sole <Cost and expense, contest
Governmental Regulations, Impositions or any other claim that can leac-to a Lien against the
Property, and the failure of Borrower to pay the contested Imposition ¢: other claim that may
result in a Lien against the Property, pending such contest, shall not be oz heesme a default,
provided that (A) Borrower shall notify Lender of Borrower’s intent to contest such payment at
least thirty (30) days prior to commencing the contest; (B) Borrower shall deposit such payments
or post such security as may be required by Governmental Regulation in connection-with such
contest; (C) Borrower shall furnish to Lender a cash deposit satisfactory to Lender, or an
indemnity bond satisfactory to Lender, with a surety reasonably satisfactory to Lender, to assure
payment (including, without limitation, interest, fines and penalties) of, and/or compliance with,
the matters under contest and/or to prevent any sale, loss or forfeiture of all or any part of the
Property; (D) Borrower diligently and in good faith pursues such contest by appropriate legal
proceedings which shall operate to prevent the enforcement or collection of the same and/or the
sale, loss or forfeiture of ail or any part of the Property to satisfy the same; (E) Borrower,
promptly upon final determination thereof, shall pay the amount of any such claim so
determined, together with all costs, fines, interest and penalties payable in connection therewith;
(F) the failure to comply with the applicable Governmental Regulations or to make payment of
any Imposition or other claim shall not subject Lender to any civil or criminal liability or to any
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Losses and Liabilities; and (G) such contest shall not otherwise interfere with the payment of any
amounts required to be paid under this Security Instrument or any of the other Loan Documents
or the satisfaction of any other Obligations,

2.8 Tax and Insurance Deposits.

(8  Amount of Deposits. At Lender’s election, Lender may require, at any
time during the term of the Loan, at Borrower’s expense, that Borrower deposit with Lender, or
any servicer or financial institution that Lender may from time to time designate (collectively,
the “Depaository”), into an account in the name of Lender, monthly, one-twelfth (1/12th) of the
annual premiums for insurance and one-twelfth (1/12th) of the amount of all Impositions
estimatec’ by Lender to be due for the immediately succeeding calendar year. In addition, if
required by ‘Lender, Borrower shall also deposit with the Depository a sum of money which,
together with the Jaforesaid monthly installments, will be sufficient to make each of said
payments of Imposttions and premiums at least thirty (30) days before such payments are due.
All such funds shall be lield in an interest-bearing account. All interest earned on the funds held
by the Depository, less-Lyepository’s administrative charges, shall be credited to, and remain in
an account with the Depositerv; ‘but the amount thereof shall be credited against future deposit
obligations under this Section 2.8, L.ender shall bear no liability for the failure to achieve any
particular rate of return or yield oii iunds held by the Depository. If the amount of any such
payments is not ascertainable at the tine any such deposit is required to be made, the deposit
shall be made on the basis of Lender’s esumate thereof, and, when such amount is fixed for the
then-current year, Borrower shall promptly diposit any deficiency with the Depository. Lender
shall have the right to require Borrower to obtair., 2: Borrower’s expense, a tax service reporting
contract for the term of the Loan issued by a tax répsrting agency acceptable to Lender. By its
acceptance of this Security Instrument, Lender shall be deemed to acknowledge and agree that
Borrower is not currently required to make the deposite yufsuant to this Section 2.8, provided,
however, that (i) in connection with deposits for Impositions, Lender retains the right to require
Borrower to make the deposits specified herein in the future, and /i) in connection with deposits
for premiums for insurance, Lender shall not require Borrower to niake such deposits provided
that (A) no Event of Default or event which with the giving of notice or iapse of time, or both,
would constitute an Event of Default hereunder or under any Loan Documest shall exist, (B)
Borrower is maintaining the required insurance hereunder pursuant to a blanket :rsurance Policy
approved by Lender in Lender’s sole and absolute discretion, and (C) Borrowe: has provided
Lender with evidence satisfactory to Lender of payment in advance of the annual Insurance
Premiums.

(b)  Use of Deposits. All funds so deposited shall, until so applied by the
Depository for the payment of Impositions or premiums for insurance, constitute additional
security for the Obligations (and Borrower hereby grants to Lender a first priority security
interest in such funds), and may be commingled with other funds of the Depository. If an Event
of Default shall have occurred hereunder , or if the Obligations shall be accelerated as herein
provided, all funds so deposited may, at Lender’s option, be applied to the Obligations in the
order determined by Lender or to cure said Event of Default or as provided in this Section 2.8.
In addition, if an Event of Default shall have occurred hereunder , Borrower shall have no further
right to require that the Depository hold funds hereunder in an interest-bearing account.
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(¢)  Transfer of Security Instrument. Upon an assignment or other transfer of
this Security Instrument, the Depository shall have the right to pay over the balance of such
deposits in its possession to the assignee or other successor, and the Depository shall thereupon
be completely released from all liability with respect to such deposits and Borrower or the
owner of the Property shall look solely to the assignee or transferee with respect thereto, This
provision shall apply to every transfer of such deposits to a new assignee or transferee.

(d)  Transfer of the Property. Subject to Article V hereof, transfer of record
title to the Property shall automatically transfer to the new owner all of Borrower’s beneficial
interest in any deposits under this Section 2.8, subject to the rights of Lender as provided herein,
Upon full zayment and satisfaction of this Security Instrument or, at Lender’s option, at any
prior time, wie balance of amounts deposited in the Depository’s possession shall be paid over to
the record owrier of the Property, and no other party shall have any right or claim thereto in any
event.

2.9 Inspectica Borrower will allow Lender and its authorized representatives to enter
upon and inspect the Property, and/or the books, records and accounts of Borrower at the office
of Borrower or other Person-znintaining such books, records and accounts (and in connection
therewith, to make copies or extiacis thereof as Lender shall desire), upon prior notice at all
times during regular business hours and will assist Lender and such representatives in effecting
said inspection.

2.10  Records; Reports and Audits; }Mair.tenance of Records.

(@)  Borrower shali keep and maiatzin or will cause to be kept and maintained
on a calendar year basis, in accordance with gererally accepted accounting principles
consistently applied, proper and accurate books, recorde-and accounts reflecting all of the
financial affairs of Borrower and all items of income and expense in connection with the
operation of the Property or in connection with any services, equizment or furnishings provided
in connection with the operation of the Property, whether such incor:e or expense be realized by
Borrower or by any other Person whatsoever excepting tenants unrelated to and unaffiliated with
Borrower who have leased from Borrower portions of the Property for the'purnose of occupying
the same.

(b)  Within one hundred twenty (120) days following the end of e4ch calendar
year, Borrower shall furnish Lender: (i) income statements, balance sheets and ‘cesh flow
statements of Borrower and the Property reviewed (or after the occurrence of an Event of
Default, audited) by a certified public accountant satisfactory to Lender and stating that the same
have been prepared in accordance with generally accepted accounting principles consistently
applied, (ii) a detailed rent roll for the Property which shall list all expiring Leases and the
applicable lease expiration dates, and (iii) a building stacking plan setting forth the name, the
square footage and floor of each tenant (or vacant space) at the Property. Prior to the end of each
calendar year, Borrower shall furnish to Lender detailed operating and capital budgets with
respect to the Property for the following year (the “Annual Budget™).

(c)  Within thirty (30) days following the date that Borrower is required to file

any state or federal income tax returns, Borrower shall deliver to Lender copies of such returns
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as filed with the applicable taxing authorities together with evidence of the payment of all federal
and state income taxes required to be paid by Borrower.

(d)  Within thirty (30) days following the end of each calendar quarter,
Borrower shall deliver to Lender a “Leasing Status Report”, which shall include (i) a list of
each vacant space located in the Property, which shall include the rent for each space and any
concessions, (ii) a summary of prospective tenants for each vacant space, including a discussion
of lease terms and a copy of any letters of intent, if available, (iii) the status of any leased spaces
that will roll over within the twelve (12) month period following the date of the applicable
Leasing Status Report, including details with respect to whether the current tenant has given
notice of whether it intends to renew its Lease or permit the termination of the same and, if
applicable, tie proposed renewal terms; (iv) copies of any and all new Leases or subleases, or
amendment, mocification, termination or surrender of any Leases or subleases, together with any
and all side letteis. Jicenses, letters of credit, guarantees and any other documentation executed in
connection with any sech Leases entered into since the delivery of the last Leasing Status Report
from Borrower to Lende, certified by Borrower as being true, correct and complete, and, if
requested by Lender, “ink-signed” original counterparts thereof, (v} a summary of the terms,
including concessions, undei any Leases or subleases entered into, amended, modified or
renewed since the delivery of the previous Leasing Status Report from Borrower to Lender;

(¢)  Within thirty (30) days following the end of each calendar quarter,
Borrower shall deliver to Lender (i) operaling statements of the Property in form and substance
satisfactory to Lender, and (ii) a detailed ren roll for the Property (which shall list all expiring
Leases and the applicable Lease expiration datcs), together with a delinquency report each in
substantially the same form as delivered to Lendér.in- connection with its underwriting of the
Loan or such other form as may be approved by Lender; =nd (iii) separate statements prepared in
accordance with the Uniform System of Accounts for het<i and motel properties as approved by
the American Hotel and Motel Association.

3] Within ten (10) Business Days after Lende:’s request, Borrower shall
deliver to Lender sych additional financial information concerning Eorrower, any Indemnitor
and/or the Property as may be reasonably requested by Lender, including; without limitation, (i)
a current budget for the Property (ii) an occupancy report dated as of the last d2y of the most
recently ended month, including an average daily rate, (iii) any franchise insrestion reports
received by Borrower during the prior month, and (v) the most current Smith Travel Research
Reports then available to Borrower reflecting market penetration and relevant hotel properties
competing with the Property.

2.11  Borrower’s Certificates. Borrower, within ten (10) Business Days after Lender’s
request, shall furnish to Lender a written statement (a “Borrower’s Certificate™), duly
acknowledged, certifying to Lender and/or any proposed assignee of this Security Instrument or
other prospective holder of the Loan or any portion thereof or interest therein, as to (a) the
amount of the Obligations then owing under this Security Instrument, (b) the terms of payment
and maturity date of the Obligations, {c) the date to which interest has been paid under the Note,
(d) whether any offsets or defenses exist against the Obligations and, if any are alleged to exist, a
detailed description thereof, (¢) that all Leases for the Property are in full force and effect and
have not been modified (or if modified, setting forth all modifications), () the date to which the
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rent, additional rent and other charges under such Leases have been paid, (g) whether or not, to
the best knowledge of Borrower, any of the tenants under such Leases are in default under such
Leases, and, if any of the tenants are in default, setting forth the specific nature of all such
defaults, and (h} as to any other matters reasonably requested by Lender.

2.12  Security Interest.

(8)  This Security Instrument is also intended to, among other things,
encumber and create a security interest in, and Borrower hereby unconditionally and irrevocably
grants, bargains, assigns, conveys, pledges, mortgages, transfers, sets over and confirms unto
Lender and hereby grants to Lender a security interest in, all fixtures, chattels, accounts, deposit
accounts, eguipment, inventory, contract rights, general intangibles and other personal property
included witnizi the Property, all renewals, replacements of any of the aforementioned items, or
articles in substitution therefor or in addition thereto or the proceeds thereof (said property is
hereinafter referred to. collectively as the “Collateral”), whether or not the same shall be
attached to the Real Estare or the Improvements in any manner. It is hereby agreed that to the
extent permitted by law; ail of the foregoing property is to be deemed and held to be a part of and
affixed to the Real Estate and {02 improvements. The foregoing security interest shall also cover
Borrower’s leasehold interest in any, of the foregoing property which is leased by Borrower,
Notwithstanding the foregoing, all uf ihie foregoing property shall be owned by Borrower and no
leasing or installment sales or other finzncing or title retention agreement in connection
therewith, shall be permitted without the prior written approval of Lender. Borrower shall, from
time to time upon the request of Lender, sujiply Lender with a current inventory of all of the
property in which Lender is granted a security itesest hereunder, in such detail as Lender may
reasonably require. Borrower shall promptly replace 21l of the Collateral subject to the lien or
security interest of this Security Instrument when wim out or obsolete with Collateral
comparable to the worn out or obsolete Collateral wher' tiew. and will not, without the prior
written consent of Lender, remove from the Real Estate ‘or ibe Improvements any of the
Collateral subject to the lien or security interest of this Security Instrument, except in the
ordinary course of operating the Property and except such as is repiacéd by an article of equal
suitability and value as above provided, owned by Borrower free and clear of any lien or security
interest except that created by this Security Instrument and the other Loan Documents and except
as otherwise expressly permitted by the terms of this Security Instrument. Oth<r than proceeds
of the Collateral, all of the Collateral shall be kept at the location of the Real Esiate. except as
otherwise required by the terms of the Loan Documents. Borrower shall not usz anv of the
Collateral in violation of any Governmental Regulations.

(b)  As additional security for the payment and performance by Borrower of
all duties, responsibilities and obligations under the Note and the other Loan Documents,
Borrower hereby unconditionally and irrevocably assigns, conveys, pledges, mortgages,
transfers, delivers, deposits, sets over and confirms unto Lender, and -hereby grants to Lender a
security interest in, (i) the amounts deposited with the Depository pursuant to the terms of
Section 2.8, Section 2.14, Section 2.15, Section 2.16 and Article XI hereof (collectively, the
“Reserves™), (ii) the accounts into which the Reserves have been deposited, (iii) all insurance of
said accounts, (iv)all accounts, contract rights and general intangibles or other rights and
interests pertaining thereto, (v) all sums now or hereafter therein or represented thereby, (vi) all
replacements, substitutions or proceeds thereof, (vii) all instruments and documents now or
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hereafter evidencing the Reserves or such accounts, (viii) all powers, options, rights, privileges
and immunities pertaining to the Reserves (including the right to make withdrawals therefrom),
and (ix) all proceeds of the foregoing. Borrower hereby authorizes and consents to the account
or accounts into which the Reserves have been deposited being held by Depository and hereby
acknowledges and agrees that Lender shall have sole and exclusive dominion and control over
said account ot accounts. Notice of the assignment and security interest granted to Lender herein
may be delivered by Lender at any time to the Depository wherein the Reserves have been
established, and Lender shall have possession of all passbooks or other evidences of such
accounts. Borrower hereby assumes all risk of loss with respect to amounts on deposit in the
Reserves, except to the extent such loss is caused by the gross negligence or willful misconduct
of Lender. -Borrower hereby knowingly, voluntarily and intentionally stipulates, acknowledges
and agrees that the advancement of the funds from the Reserves as set forth herein is at
Borrower’s dicection and is not the exercise by Lender of any right of setoff or other remedy
upon an Event/of Nefault. Borrower hereby waives all right to withdraw funds from the
Reserves. If an Evert of Default shall occur hereunder or under any other of the Loan
Documents, then Lerder may, without notice or demand on Borrower, at its option:
(A) withdraw any or all of i funds (including, without limitation, interest) then remaining in
the Reserves and apply the same, after deducting all costs and expenses of safekeeping,
collection and delivery (includir'g, but not limited to, reasonable attorneys’ fees, costs and
expenses) to the indebtedness evidence by the Note or any other Obligations of Borrower under
the other Loan Documents in such mwannér or as Lender shall deem appropriate in its sole
discretion, and the excess, if any, shall be paid-to Borrower, {B) exercise any and all rights and
remedies of a secured party under any applicable UCC, or (C) exercise any other remedies
available at law or in equity. No such use or application of the funds contained in the Reserves
shall be deemed to cure any default hereunde: or under the other Loan Documents.
Notwithstanding anything to the contrary set forth herci, Lender shall have no liability arising
from or in connection with any act or omission of the Depositazy or the economic failure of the
Depository.

2.13  Security Agreement. This Security Instrument constit:tes a security agreement
between Borrower and Lender with respect to the Collateral (including, without limitation, the
Reserves) in which Lender is granted a security interest hereunder, and, cumaiative of all other
rights and remedies of Lender hereunder, Lender shall have all of the rights-2:c ‘temedies of a
secured party under any applicable UCC. Borrower hereby agrees to execute-ard deliver on
demand and hereby irrevocably constitutes and appoints Lender the attorney-in-fact of Dorrower
to execute and deliver and, if appropriate, to file with the appropriate filing officer or oifice such
security agreements, financing statements or other instruments as Lender may request or require
in order to impose, perfect or continue the perfection of the lien or security interest created
hereby. Without limiting the foregoing, to the extent permitted by applicable law, Borrower
hereby authorizes Lender to file any financing statements or continuation statements thereof on
Borrower’s behalf. Except with respect to Rents and Profits to the extent specifically provided
herein to the contrary, Lender shall have the right of possession of all cash, securities,
instruments, negotiable instruments, documents, certificates and any other evidences of cash or
other property or evidences of rights to cash rather than property, which are now or hereafter a
part of the Property, and, upon the occurrence of any default hereunder or under any other Loan
Document, Borrower shall promptly deliver the same to Lender, endorsed to Lender, without
further notice from Lender. Borrower agrees to furnish Lender with notice of any change in the
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name, identity, state of organization, residence, or principal place of business or mailing address
of Borrower within ten (10) days of the effective date of any such change. Upon the occurrence
of any Event of Default hereunder, Lender shall have the rights and remedies as prescribed in
this Security Instrument, or as prescribed by general law, or as prescribed by any applicable
UCC, all at Lender’s election. Without implying any limitation upon the foregoing, Lender may,
at its option, proceed against the Collateral in accordance with the provisions of the UCC as
enacted in the State of Illinois, or Lender may proceed as to both the real and personal property
comprising the Property in accordance with this Security Instrument, or as otherwise provided at
law or in equity. Any disposition of the Collateral may be conducted by an employee or agent of
Lender. Any Person, including both Borrower and Lender, shall be eligible to purchase any part
or all of the Collateral at any such disposition. Expenses of retaking, holding, preparing for sale,
selling or tiie-like (including, without limitation, Lender’s attorneys’ fees and legal expenses),
together with intzrest thereon at the Default Rate from the date incurred by Lender until actually
paid by Borrowier. shall be paid by Borrower on demand and shall be secured by this Security
Instrument and by ‘ali ¢ the other Loan Documents securing all or any part of the indebtedness
evidenced by the Not¢./ Lender shall have the right to enter upon the Real Estate and the
Improvements or any real property where any of the property which is the subject of the security
interests granted herein is located to take possession of, assemble and collect the same or to
render it unusable, or Borrower, 1por. demand of Lender, shall assemble such property and make
it available to Lender at the Real Esiate, a place which is hereby deemed to be reasonably
convenient to Lender and Borrower. If notice is required by law, Lender shall give Borrower not
less than ten (10) days’ prior written not.ce ~f the time and place of any public sale of such
property or of the time of or after which any private sale or any other intended disposition
thereof is to be made, and if such notice is ser.t i Borrower, as the same is provided for the
mailing of notices herein, it is hereby deemed that such notice shall be and is reasonable notice to
Borrower. No such notice is necessary for any such property which is perishable, threatens to
decline speedily in value or is of a type customarily sold on 2 recognized market. Furthermore,
to the extent permitted by law, in conjunction with, in addition to or in substitution for the rights
and remedies available to Lender pursuant to any applicable UCC

(a)  In the event of a foreclosure sale, the Collateral nay, at the option of
Lender, be sold as a whole;

(b) It shall not be necessary that Lender take possession of the inrementioned
Collateral, or any part thereof, prior to the time that any sale pursuant to the provisiens of this
Section 2.13 is conducted and it shall not be necessary that said Collateral, or any part thereof,
be present at the location of such sale; and

(¢)  Lender may appoint or delegate any one or more Persons as agent to
perform any act or acts necessary or incident to any sale held by Lender, including the sending of
notices and the conduct of the sale, but in the name and on behalf of Lender.

The name and address of Borrower (as Debtor under any applicable UCC) are:

Integrated Clark Monroe LLC
181 West Madison Street, Suite 4700
Chicago, Hllinois 60602
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Attn: John T. Murphy

The name and address of Lender (as Secured Party under any applicable UCC) are:

100 West Monroe Funding LLC
¢/o JPMorgan Chase Bank, N.A.
270 Park Avenue, 9th Floor
New York, New York 10017
Aftn: Richard Meth

2.14. Mortgage Interest Reserve.

@)  Interest Reserve. On the Effective Date, Lender shall advance (or be
deemed to have advanced as a book entry with respect to the Loan) a portion of the Loan in a
principal amount ¢t Two Million Dollars ($2,000,000), which shall be held in the name of and
controlled by Lender on 2 non-interest bearing basis. Lender shall make such funds available as
an interest reserve (“Iarerest Reserve”), which shall be periodically disbursed directly by
Lender to Lender for the payipint of interest which accrues and becomes due under the Note.
The funds in such Interest Resérve shall, for purposes of interest calculation, be deemed
disbursed to Borrower as of the Eifzciive Date. Lender is hereby authorized to pay the Loan
from the Interest Reserve directly for such-interest payments when due. Lender shall provide
Borrower with a monthly interest statemért. Depletion of the Interest Reserve shall not release
Borrower from any of Borrower’s obligations under the Loan Documents, including payment of
all accrued and due interest. Amounts in the [aterest Reserve shall be made available on the
terms and conditions contained herein. Lender shall kiave no obligation to release any portion of
the Interest Reserve for any purpose other than payment ci interest under the Note, or during any
period that an Event of Default exists.

(b)  Release of Mortgage Interest Reserve. Provided no Event of Default shall
exist and remain uncured, Borrower may direct Lender to release th< balance of the Interest
Reserve upon the Property achieving, at the time of said request, ¢ Minimum Debt Service
Coverage Ratio (as hereinafter defined), as determined by the Lender in it’s reasonable
discretion, of 1.35 or greater for the trailing six (6) month period.

(¢)  Definitions.

(1) The term “Minimum Debt Service Coverage Ratio” shall mean a
ratio, as determined by Lender, in which as of any date of determination by Lender: (A) the
numerator is the Net Operating Income (as reasonably determined by Lender) of the Property for
the trailing six (6) month period, and (B) the denominator is the Debt Service (as hereinafter
defined) determined by Lender to be due and payable during the trailing six (6) month period.

(2)  The term “Debt Service” shall mean, with respect to any particular
period of time, the aggregate amount of all scheduled payments due and payable under the Note
and this Security Instrument.
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(d)  Prohibition Against Further Encumbrance. Borrower shall not, without
the prior written consent of Lender, further pledge, assign or grant any security interest in the
Interest Reserve or permit any lien or encumbrance to attach thereto, or any levy to be made
thereon or 2 UCC-1 financing statement, except those naming Lender as the Secured Party, to be
filed with respect thereto.

(e)  Use of Deposits. All funds so deposited under this Section 2.14 shall,
until so disbursed by Lender as set forth in the applicable provisions, constitute additional
security for the Obligations (and Borrower hereby grants to Lender a first priority security
interest in such funds), and may be commingled with other funds of Lender. If an Event of
Default shz!l have occurred hereunder, or if the Obligations shall be accelerated as herein
provided, aii funds so deposited may, at Lender’s option, be applied to the Obligations in the
order determired by Lender or to cure said Event of Default or as provided in this Section 2.14,

(f) (_Transfer of Security Instrument. Upon an assignment or other transfer of
this Security Instrument, Lender shall have the right to pay over the balance of such deposits
made pursuant to this Section 2.14 in its possession to the assignee or other successor, and
Lender shall thereupon be comiplctely released from all liability with respect to such deposits and
Borrower or the owner of the Proyerty shall look solely to the assignee or transferee with respect
thereto. This provision shall appiy @ every transfer of such deposits to a new assignee or
transferee.

(8)  Transfer of the Property. Subject to Article V hereof, transfer of record
title to the Property shall automatically transter o) the new owner all of Borrower’s beneficial
interest in any deposits under this Section 2.14, Subiect to the rights of Lender as provided
herein. Upon full payment and satisfaction of this Secriisy Instrument or, at Lender’s option, at
any prior time, the balance of amounts deposited in the epository’s possession shall be paid
over to the record owner of the Property, and no other party shall'have any right or claim thereto
in any event.

2.15  [Intentionally omitted]

2.16 [Intentionally omitted]

2.17  Access Laws. Borrower covenants to cause the Property to at all tirizs comply to
the extent applicable with the requirements of the Americans with Disabilities Act ¢£-1990 (as
amended, the “ADA”), the Fair Housing Amendments Act of 1988, all state and local laws and
ordinances related to handicapped access and all rules, regulations, and orders issued pursuant
thereto including, without limitation, the ADA Accessibility Guidelines for Buildings and
Facilities (collectively, “Access Laws”). Notwithstanding any provisions set forth herein or in
any other document regarding Lender’s approval of alterations of the Property, Borrower
shall not alter, or permit others to alter, the Property in any manner which would increase
Borrower’s responsibilities for compliance with the applicable Access Laws without the prior
written approval of Lender. Lender may condition any such approval upon receipt of a
certificate of Access Law compliance, in form and substance satisfactory to Lender, from an
architect, engineer, or other Person acceptable to Lender. Borrower agrees to give prompt notice
to Lender of the receipt by Borrower of any complaints related to violations of any Access Laws
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and of the commencement of any proceedings or investigations which relate to compliance with
applicable Access Laws.

2.18  Future Advances; Secured Indebtedness. It is understood and agreed that this
Security Instrument shall secure payment of not only the indebtedness evidenced by the Note,
but also any and all substitutions, replacements, renewals and extensions of the Note, any and all
indebtedness and obligations arising pursuant to the terms hereof and any and all indebtedness
and obligations arising pursuant to the terms of any of the other Loan Documents (other than the
Environmental Indemnity), all of which indebtedness is equally secured with and has the same
priority as any amounts advanced as of the date hereof. It is agreed that any future advances
made by Lander to or for the benefit of Borrower from time to time under this Security
Instrumeiit i the other Loan Documents and whether or not such advances are obligatory or are
made at the option of Lender, or otherwise, and all interest accruing thereon, shall be equally
secured by this Seurity Instrument and shall have the same priority as all amounts, if any,
advanced as of the date hereof and shall be subject to all of the terms and provisions of this
Security Instrument.

2.19 QFAC. At all‘tiines throughout the term of the Loan, Borrower and all of its
respective Affiliates shall (i) not'oe¢,a Prohibited Person (defined below), and (ii) be in full
compliance with all applicable ordcs, rules, regulations and recommendations of The Office of
Foreign Assets Control (“QFAC”) of the 1J.5. Department of the Treasury.

The term “Prohibited Person” shall mean any person or entity:

(a)  listed in the Annex to, or stherwise subject to the provisions of, the
Executive Order No. 13224 on Terrorist Financing, efierijve September 24, 2001, and relating to
Blocking Property and Prohibiting Transactions Wit /Persons Who Commit, Threaten to
Commit, or Support Terrorism (the “Executive Order™y;

(b)  that is owned or controlled by, or acting for o 4 behalf of, any Person or
entity that is listed to the Annex to, or is otherwise subject to the picvisions of, the Executive
Order;

(¢)  with whom Lender is prohibited from dealing or otherwise engaging in
any transaction by any terrorism or money laundering law, including the Executive O:der;

(d)  who commits, threatens or conspires to commit or supports “Terrorism”
as defined in the Executive Order; or

(¢)  that is named as a “Specially Designated National and Blocked Person”

on the most current list published by the U.S. Treasury Department Office of Foreign Assets
Control at its official website, www.ustreas.gov/offices/enforcement/ofac or at any replacement
website or other replacement official publication of such list; or who is an Affiliate of or
affiliated with a Person or entity listed above.

-45-
NY 75712848



1526510061 Page: 51 of 82

UNOFFICIAL COPY

2.20 ERISA.

(@) As of the date hereof and throughout the term of the Loan, (i) Borrower
does not and shall not sponsor, is not obligated to contribute to and shall not contribute to and is
not and shall not be an “employee benefit plan,” as defined in Section 3(3) of the Employee
Retirement Income Security Act of 1974, as amended (“ERISA”), subject to Title I of ERISA or
Section 4975 of the Internal Revenue Code of 1986, as amended (the “Code™), (ii) none of the
assets of Borrower constitutes or shall constitute “plan assets” of one or more such plans within
the meaning of 29 C.F.R. Section 2510.3-101, (iii) Borrower is not and shall not be a
“governmental plan” within the meaning of Section 3(32) of ERISA, and (iv) transactions by or
with Borrgwer are not and shall not be subject to any statute, rule or regulation regulating
investments-of, or fiduciary obligations with respect to, “governmental plans” within the
meaning of Section 3(32) of ERISA.

(b) (_“Borrower shall not engage in any transaction which would cause any
obligation, or any actiori raken or to be taken, hereunder or under the other Loan Documents (or
the exercise by Lender o1 any of its rights under this Agreement or the other Loan Documents) to
be a non-exempt (under a ctatutory or administrative class exemption) prohibited transaction
under ERISA.

(c)  Borrower shali zeiiver to Lender such certifications or other evidence
from time to time throughout the term ofiiwe Loan, as requested by Lender in its sole discretion,
that Borrower is in compliance with the représentations, warranties and covenants contained in
this Section 2.20.

2.21 Property Management/Hotel Covenarits --Borrower represents, covenants and
agrees with Lender as follows:

(@)  The Franchise Agreement is in full force-and effect, has not been amended
or modified, and there is no material default, breach or violation e.zisting thereunder by Borrower
or, to Borrower’s knowledge, Franchisor, and, to Borrower’s knowleage, no event has occurred
that, with the passage of time or the giving of notice, or both, would constitute a material default,
breach or violation by any party thereunder.

(b)  The Hotel Management Agreement is in full force and effect; %as not been
amended or modified, and there is no material default, breach or violation existing the{cunder by
Borrower o, to Borrower’s knowledge, Hotel Manager, and, to Borrower’s knowledge, no event
has occurred that, with the passage of time or the giving of notice, or both, would constitute a
material default, breach or violation by any party thereunder.

(¢)  Neither the execution and delivery of the Loan Documents, the
Borrower’s performance thereunder, nor the recordation of this Security Instrument, will
adversely affect Borrower’s rights under the Franchise Agreement (subject to the delivery and
terms of the Franchise Comfort Letter) or the Hotel Management Agreement.

(d)  Borrower shall at all times that the indebtedness secured hereby is
outstanding cause the Property to be operated as a “Hyatt Centric” hotel (or in the name of any
successor entity) pursuant to the Franchise Agreement.
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(¢)  Borrower shall:

(1) perform and/or observe in all material respects all of the covenants
and agreements required to be performed and observed by it under the Franchise Agreement or
the Hotel Management Agreement prior to the expiration of any applicable notice and/or cure
period and do all things necessary to preserve and to keep unimpaired its rights thereunder:

(2)  promptly deliver to Lender any written notice of default or other
written notice under the Franchise Agreement or the Hotel Management Agreement received by
Borrower;

(3)  promptly deliver to Lender a copy of each final financial
statement, busiziess plan, capital expenditures plan, report and estimate received by it under the
Franchise Agrecrient or the Hotel Management Agreement;

(4), promptly enforce in a commercially reasonable manner the
performance and observaiice in all material respects of all of the covenants and agreements
required to be performed ani/cr.sbserved by the Franchisor under the Franchise Agreement and
the Hotel Manager, under the Hotel Management Agreement; and

(5)  indemnify-and hold Lender harmless from and against all Losses
and Liabilities in any way arising in Csnnection with any termination payments under the
Franchise Agreement or the Hote] Managemen: Agreement and liquidated damages payable
under the Franchise Agreement or the Hotel Manzgement Agreement.

(f)  Borrower shall not, without Leiidzr’s prior consent (which consent shall
not be unreasonably withheld, conditioned or delayed):

(1)  surrender, terminate or cancel the Franchise Agreement or the
Hotel Management Agreement and, if at any time Lender consen's ‘o the appointment of a new
manager, such new manager and Borrower shall, as a condition of Lezider’s consent, execute an
assignment of manager’s management agreement in a form used by Lend'¢r in connection with
making the Loan;

(2)  reduce or consent to the reduction of the term of e Franchise
Agreement or the Hotel Management Agreement;

(3)  increase or consent to the increase of the amount of any fees or
other amounts payable under the Franchise Agreement or the Hotel Management Agreement; or

(4)  otherwise modify, change, supplement, alter or amend, or waive or
release any of its rights and remedies under, the Franchise Agreement or the Hotel Management
Agreement in any material respect.
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ARTICLE III
ASSIGNMENT OF LEASES AND RENTS AND OTHER SUMS

3.1 Assignment.

(@)  Borrower has, by the Assignment of Leases and Rents executed, delivered
and recorded simultaneously herewith, assigned to Lender, all of its right, title and interest in and
to the Leases and the Rents and Profits described therein. The Assignment of Leases and Rents
is intended to be and is an absolute present assignment from Borrower to Lender and not merely
the passing of a security interest. Borrower represents and warrants to Lender that Borrower has
delivered to. Lender (i) a true, correct and complete copy of the Lender-Approved Lease Form,
and (i) tiue; correct and complete executed copies of all Leases, certified by Borrower as being
true, correct ard complete, as of the date hereof.

(b) (/So long as there shall exist no Event of Default hereunder and except as
otherwise expressly previded herein, Borrower shall have the right and license to exercise all
rights, options and priviieges extended to the landlord under the Leases, including the right to
collect all Rents and Profits'and the right to receive the proceeds of any claims arising pursuant
to the Leases. Borrower agrees 10 hold such Rents and Profits and the proceeds of any such
claim, or a portion thereof in as awount sufficient to discharge and pay all then current
Obligations which are or become due, 11 frust and to use the same in the payment of such
Obligations (including, without limitation; 4ii Impositions and insurance premiums then payable)
and all other costs, charges, accruals or experses then incurred on, against or in connection with
the operation of the Property.

(c)  Upon the occurrence of any Eveuteof Default , the right and license set
forth in subsection (b) of this Section 3.1 shall be deemed Auiomatically revoked by Lender as of
the date of such Event of Default , whereupon Lender shzil have the right and authority to
exercise any of the rights or remedies referred to or set forth in A:ficle VIL. In addition, upon the
occurrence of any such Event of Default, Borrower shall promptly pay to Lender or cause to be
delivered to Lender (i) all rent prepayments and security or other dzposits paid to Borrower
pursuant to any Lease assigned hereunder, (ii) all original security deposits in the form of letters
of credit, and (iii) all deposits for the payment of operating expenses and chirges for services or
facilities or for escalations which were paid pursuant to any such Lease to the exteat allocable to
any period from and after such Event of Default.

(d)  Borrower will, as and when requested from time to time by Lender,
execute, acknowledge and deliver to Lender, in the same form as the Assignment of Leases and
Rents, one or more general or specific assignments of the landlord’s interest under any Lease
now or hereafter affecting the whole or any part of the Property, Borrower will, on demand, pay
to Lender, or reimburse Lender for the payment of any costs or expenses incurred in connection
with the preparation and recording of any such assignment.

3.2  Leases and Rents.

(@)  Borrower will (i) perform or cause to be performed the landlord’s
obligations under all Leases now or hereafter affecting the whole or any part of the Property, (i)
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enforce, short of termination, the performance by each tenant under its respective Lease of all of
said tenant’s obligations thereunder, and (iii) give Lender prompt written notice and a copy of
any notice of default, event of default, termination or cancellation sent or received by Borrower
with respect to any Lease.

(b)  Borrower will not enter into any new Lease or consent to the amendment,
modification, termination or surrender of any of the Leases or consent to any assignment of any
Lease or any sublease under any Lease (hercin “Leasing Activity™), without Lender’s prior
written consent.

(¢} Notwithstanding anything to the contrary contained herein, Borrower shall
not, withoui-Lender’s prior written consent:

(i)  reduce the rents payable under any of the Leases;

(izy, amend, modify or otherwise alter any letter of credit or other
security or any guarant; given in connection with any Lease, or waive, excuse, condone,
discount, set off, compromise ¢:"in any manner release or discharge any such security or any
guarantor under any guaranty giv<n in connection with any Lease of and from any obligation,
condition and/or agreement to be kept; observed and/or performed by such guarantor,

(iii)  consent to 2z assignment or subletting by a tenant of its interest in
any Lease if (1) such tenant (or any guarantir)is released from liability in any respect under
such Lease, or (2) Borrower shall not be reasorably satisfied with the creditworthiness of the
proposed assignee or subtenant, as the case may be; or

(iv)  cancel, terminate or accept the surrender of any Lease.

ARTICLE IV
ADDITIONAL ADVANCES; EXPENSES; INDEMNITY

4.1  Additional Advances and Disbursements. Borrower, dgrees that upon the
occurrence of an Event of Default , or upon Borrower’s failure to in any way perform its
obligations under this Security Instrument or any other Loan Document, Lender shall have the
right, but not the obligation, in Borrower’s name or in Lender’s own name, and witlicut notice to
Borrower, to advance all or any part of amounts owing or to perform any or all requirsd actions,
and, Borrower expressly grants to Lender, in addition and without prejudice to any other rights
and remedies hereunder, the right to enter upon and take possession of the Property to such
extent and as often as it may deem necessary or desirable to prevent or remedy any such default.
No such advance or performance shall be deemed to have cured such default by Borrower or any
Event of Default with respect thereto. All sums advanced and all expenses incurred by Lender in
connection with such advances or actions, and all other sums advanced or expenses incurred by
Lender hereunder or under applicable law (whether required or optional and whether indemnified
hereunder or not) shall be part of the Obligations, shall bear interest at the Default Rate until paid
in full and shall be secured by this Security Instrument. Lender, upon making any such advance,
shall be subrogated to all of the rights of the Person receiving such advance.
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4.2 Other Expenses.

(a)  Borrower will pay or, on demand, reimburse Lender for the payment of,
all reasonable fees, including appraisal fees, recording and filing fees, taxes, brokerage fees and
commissions, abstract fees, title insurance premiums and fees, UCC search fees, escrow fees,
consultants’ fees and disbursements, environmental engineers’ fees and disbursements,
attorneys’ fees and disbursements, servicing fees, and all other costs and expenses of every
character incurred by Lender in connection with the closing of the transactions contemplated
hereunder or under the other Loan Documents (including the granting and preparation of the
Loan Documents), the administration and enforcement of the Loan Documents, and/or otherwise
attributable or chargeable to Borrower as owner of the Property.

b)  Borrower will pay or, on demand, reimburse Lender for the payment of
any reasonable cosis or expenses (including attorneys’ fees and disbursements and collection
costs) incurred or expended in connection with or incidental to (i) the occurrence of any default
or Event of Default by Borrower hereunder or under any of the other Loan Documents, (ii) the
exercise or enforcemeni oy or-on behalf of Lender of any of its rights or remedies or Borrower’s
obligations under this Securicy” Instrument or under the other Loan Documents, including,
without limitation, the enforceme:it, compromise or settlement of this Security Instrument or the
Obligations or the defense or asseriion of the rights and claims of Lender hereunder in respect
thereof, by litigation or otherwise, or (iii) zny legal advice as to Lender’s rights, remedies and
obligations under this Security Instrumen. and the other Loan Documents arising from or in
connection with any actual or threatened d¢fault hereunder or under any of the other Loan
Documents or if Lender believes in good faith that a condition exists which will result in a
breach of any covenant or material representation orvarranty made by Borrower hereunder or
under any of the other Loan Documents.

43 Indemnity.

(@)  Borrower agrees to indemnify, defend and hotd harmless any Indemnitees
from and against any and all Losses and Liabilities (as defined hereir) which may be imposed
on, incurred or paid by or asserted against any Indemnitee by reason o on account of, or in
connection with or arising from:

(1) any default or Event of Default by Borrower or any other Borrower
Party hereunder or under the other Loan Documents;

(i)  Lender’s exercise of any of its rights and remedies, or the
performance of any of its duties, hereunder (including, without limitation, under any Lease or in
connection with the enforcement of any Lease) or under the other Loan Documents to which
Borrower or any other Borrower Party is a party;

(i) the demolition, construction, reconstruction or alteration of the
Property;

(iv)  anactual, alleged or threatened Environmental Condition;
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(v)  any negligence or willful misconduct of Borrower, any other
Borrower Party, any tenant of the Property, or any of their respective agents, contractors,
subcontractors, servants, employees, licensees or invitees or any affiliates of any of the
foregoing;

(vi)  any accident, injury, death or damage to any Person or property
occurring in, on or about the Property or any street, drive, sidewalk, curb or passageway adjacent
thereto;

(vii) any of the foregoing which may be instituted against, or alleged
with respect.to, any Indemnitee by reason of any alleged obligation or undertaking on Lender’s
part to perform or discharge any of the terms, covenants or agreements contained in any Lease,
agreement or contract relating to the Property to which Lender is not a direct and express party:

(viii) any and all claims for brokerage, leasing, finders or similar fees
which may be made relziing to the Property, the Loan or the Obligations hereunder;

(ix) ‘thedailure of any Person to file timely with the Internal Revenue
Service an accurate Form 1099-5, Statement for Recipients of Proceeds from Real Estate,
Broker and Barter Exchange Transactions, which may be required in connection with this
Security Instrument, or to supply a Copy thereof in a timely fashion to the recipient of the
proceeds of the transaction in connection i which this Security Instrument is made; or

(x)  any other transaciioi)arising out of the ownership, management,
leasing or operation of the Property or Borrower’s coligations under the Loan Documents except
to the extent caused by the willful misconduct or gross nzgligence of Lender.

Any amount payable to Lender under this Section 4.3 shall ‘be deemed a demand obligation,
shall be part of the Obligations, shall bear interest at the Defauii Rate and shall be secured by this
Security Instrument.

(b)  Borrower’s obligations under this Section 4.3 (and sy other obligation of
Borrower to indemnify or defend Lender or any other Indemnitee under this Sechrity Instrument
or any other Loan Document) shall not be affected by the absence or unavailabilitv-of insurance
covering the same or by the failure or refusal by any insurance carrier to perform a0y abligation
on its part under any such policy of covering insurance. If any claim, action or procesding is
made or brought against any Indemnitee which is subject to the indemnity set forth in this
Section 4.3 (or any such other indemnity, as aforesaid), Borrower shall resist or defend against
the same, if necessary in the name of Lender, by attorneys for Borrower’s insurance carrier (if
the same is covered by insurance) or otherwise by attorneys approved by Lender. A waiver of
subrogation shall be obtained by Borrower from its insurance carrier and consequently, Borrower
waives any and all right to claim or recover against Lender or Lender’s officers, employees,
agents and representatives, for loss of or damage to Borrower, any other Borrower Party, the
Property, Borrower’s property or the property of othets under Borrower’s o any other Borrower
Parties’ control from any cause insured against or required to be insured against by the
provisions of this Security Instrument. Notwithstanding the foregoing, any Indemnitee, in its
discretion, may engage its own attorneys to resist or defend, or assist therein, and Borrower shall
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pay, or, on demand, shall reimburse such Indemnitee for the payment of, the fees and
disbursements of said attorneys. Any Indemnitee shall have the right to settle any such claim,
action or proceeding without Borrower’s consent. THE INDEMNITIES HEREIN
PROVIDED BY BORROWER SHALL APPLY REGARDLESS OF WHETHER THE
MATTER FROM WHICH THE INDEMNIFICATION OBLIGATION ARISES WAS
CAUSED IN WHOLE OR IN PART BY SIMPLE NEGLIGENCE (BUT NOT WILLFUL
MISCONDUCT OR GROSS NEGLIGENCE) OF ANY APPLICABLE INDEMNITEE.

(¢)  As used herein the term “Losses and Liabilities” shall mean, collectively,
all claims, losses, liabilities (including, without limitation, strict liabilities and/or any
environmertal liability), suits, causes of actions, actions, proceedings, obligations, fines, debts,
damages, ugeries, diminutions in value, judgments, awards, demands, administrative orders,
consent agreernents and orders, amounts paid in settlement, punitive damages, foreseeable and
unforeseeable c<ns:auential damages, penalties, interest, demands, claims, charges, fees, costs
and expenses (inchiding, without limitation, environmental inspection and clean-up costs,
reasonable attorneys’ «nd paralegals’ fees and disbursements and other costs of defense) of
whatever kind or nature, except to the extent caused by the gross negligence or willful
misconduct of Lender.

44  Interest After Default. ) Subject to the terms of the Note, if any payment due
hereunder or under the other Loan Documzpss is not paid in full when due, whether on any stated
due date, any accelerated due date or on demand or at any other time specified under any of the
provisions hereof or thereof, then the same shall bear interest hereunder at the Default Rate from
the due date until fully paid, whether or not au_ action against Borrower shall have been
commenced, and if commenced whether or not a'indgment against Borrower shall have been
obtained, and such interest shall be added to and beco< a part of the Obligations and shall be
secured hereby.

ARTICLEV
SALE, TRANSFER OR MORTGAGING OF THE PROPERTY; £HANGE OF CONTROL

5.1  Continuous Qwnership; Change of Control.

(@)  Borrower acknowledges that Lender has examined and :slied on the
experience of Borrower and its general partners, managing members, principals and {if Borrower
is a trust) beneficial owners in owning and operating properties such as the Property it 4greeing
to make the Loan, and will continue to rely on Borrower’s ownership of the Property as a means
of maintaining the value of the Property as security for payment and performance of the
Obligations. Borrower acknowledges that Lender has a valid interest in maintaining the value of
the Property so as to ensure that, should Borrower default in the payment or the performance of
the Obligations, Lender can recover the Debt by a sale of the Property. Borrower shall not,
whether voluntarily or involuntarily, (i) sell, grant, convey, assign or otherwise transfer, by
operation of law or otherwise (collectively, “Transfer”), (i) permit to be the subject of a
Transfer, (ili) enter into an agreement to Transfer while the Loan is outstanding, or (iv) grant an
option, or take any action, which, pursuant to the terms of any agreement to which Borrower is a
party, may result in a Transfer of the Property, or any legal, beneficial or equitable interest
therein, or the management thereof while the Loan is outstanding, without Lender’s prior written
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consent (which consent shall be granted or withheld in Lender’s sole and absolute discretion).
For purposes of this Security Instrument, but without limiting the foregoing, except as expressly
set forth in this sentence, (1) the issuance of, or any Transfer of, any equity interest in Borrower
(whether stock, partnership interest or otherwise) to any Person or group of related Persons,
whether in a single transaction or a series of related or unrelated transactions, in such quantities
that after such issuance such Person or group shall have control of Borrower, shall be deemed a
Transfer of the Property, (2) notwithstanding the third sentence of this Paragraph to the contrary,
a Transfer of more than 49% in interest of Borrower (whether stock, partnership interest or
otherwise) by any party or parties in interest whether in a single transaction or a series of related
or unrelated transactions shall be deemed a Transfer, (3) a take-over agreement shall be deemed
a Transfer,{4) a Transfer of all or substantially all of the assets of any of Borrower, or any
Indemnitor urder the Environmental Indemnity, shall be deemed a Transfer of the Property, and
(5) any Person or legal representative of Borrower to whom Borrower’s interest in the Property
passes by operatior. of law, or otherwise, shall be bound by the provisions of this clause (a).

For purposes heredf, a “Transfer” shall not include (A) transfer by devise or descent or
by operation of law upon the death of a partner, member or stockholder of Borrower or any
general partner thereof, and (3} « sale, transfer or hypothecation of a partnership, shareholder or
membership interest in Borrowr, whichever the case may be, by the current partner(s),
shareholder(s), or member(s), as agplicable, to an immediate family member (i.e., parents,
spouses, siblings, children or grandchildr:r) of such partner, shareholder or member (or a trust
for the benefit of any such Persons), or (C) any room or facility rental in the ordinary course.

(b)  In the event that (i) Borrower shall Transfer the Property or any legal,
beneficial or equitable interest therein, (i) Borzower shall Transfer responsibility for the
management of the Property in violation of the terms hereof, or (iii) any other Transfer shall
otherwise occur in violation of the terms of this Securty Instrument or any other Loan
Document, the same shall constitute an “Event of Default” nd Lender may elect to declare the
Obligations, together with any other sums secured hereby, immedictely due and payable. Lender
may withhold its consent to any proposed Transfer for no reason or_zny reason, including the
failure of the prospective transferee of the Property to reach an agreement in writing with Lender
increasing the interest payable on the Obligations to such rate as Lender siiall rzquest.

(¢)  The provisions of this Section 5.1 shall apply to each’aud ‘every such
Transfer of all or any portion of the Property or any legal or equitable interest taeiein or the
management thereof, regardless of whether or not Lender has consented to, or waived by its
action or inaction its rights hereunder with respect to any previous Transfer of all or any portion
of the Property or any legal or equitable interest therein, or the management thereof,

5.2 No Subordinate Financing. Borrower covenants and agrees that it will not further
encumber, mortgage, pledge, or grant a security interest in the Property or any part thereof or any
direct or indirect interest therein. Borrower further covenants and agrees that it will not obtain
any Property-Assessed Clean Energy financing (a “PACE Loan”) with respect to the Property.
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ARTICLE VI
DEFAULTS

6.1  Events of Default. The term “Event of Default,” as used in this Security
Instrument, shall mean the occurrence of any of the following events:

(@  If Borrower fails to (i) make any Monthly Payment (as defined in the
Note), or (ii) any other amounts required to be paid or expended by Borrower under this Security
Instrument, the Note, the Environmental Indemnity or under any other Loan Document, whether
of principal, interest, prepayment premium, Impositions or otherwise, and whether on any stated
due date, uron demand, at maturity or upon acceleration;

(®)  any representation or warranty made hercin or in the other Loan
Documents (iuciuding any certificates, schedules, and financial statements delivered in
connection with ary of the foregoing), or otherwise made by or on behalf of Borrower or any
other Borrower Party ir connection with the transactions contemplated hereunder, shall be false
or misleading in any matcnal respect when made;

(c)  any Transfe: shall be made in violation of the terms of this Security
Instrument or the other Loan Documents;

(d)  if (i) Borrower or zny other Borrower Party shall commence any case,
proceeding or other action (A) under any existing or future Governmental Regulations of any
jurisdiction, domestic or foreign, relating 4o bankruptcy, insolvency, reorganization,
conservatorship or relief of debtors, seeking to hav an order for relief entered with respect to it,
or seeking to adjudicate it a bankrupt or insolvent; cr. seeking reorganization, arrangement,
adjustment, winding-up, liquidation, dissolution, composition or other relief with respect to it or
its debts, or (B) secking appointment of a receiver, trustec, custodian, conservator or other
similar official for it or for all or any substantial part of its assets. or (i) Borrower or any other
Borrower Party shall make a general assignment for the benefit of 'its creditors; or (iii) there shall
be commenced against Borrower or any other Borrower Party, any ¢ise; a proceeding or other
action of a nature referred to in clause (i) above which (A) results in the entry of an order for
relief or any such adjudication or appointment, or (B) remains undismisscd, nndischarged or
unbonded for a period of sixty (60) days; or (iv) there shall be commenced agains: Borrower or
any other Borrower Party, any case, proceeding or other action seeking issuance ot'a warrant of
attachment, execution, distraint or similar process against all or any substantial part ¢t i.s assets
which results in the entry of any order for any such relief which shall not have been vacated,
discharged, stayed or bonded pending appeal within sixty (60) days from the entry thereof: or
(v) Borrower or any other Borrower Party or any of their affiliates shall take any action in
furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the acts set
forth in clauses (i), (ii), (iii) or (iv) above; or (v) Borrower or any other Borrower Party shall
generally not, or shall be unable to, or shall admit in writing its inability to, pay its debts as they
become due;

(¢)  Borrower abandons the Property or ceases to do business or subjects the
Property to actual physical waste;
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(f)  there shall occur any event of default or non-performance (beyond any
applicable notice and/or cure periods, if any) under the terms of any other mortgage, deed of
trust, deed to secure debt or other security agreement covering any part of the Property, whether
it be superior or junior in lien to this Security Instrument, provided that nothing contained herein
shall be deemed to represent Lender’s consent to any such mortgage, deed of trust, deed to
secure debt or other security agreement;

(g)  Borrower shall fail at any time to obtain, provide, maintain, keep in force
or deliver to Lender the insurance policies required by Section 2.3 hereof

(h)  Borrower shall consent to any claim that this Security Instrument or any
other docainent or instrument securing the Obligations is junior to any other Lien or any such
claim shall be upheld by any court of competent jurisdiction;

(1) the existence of any Environmental Condition which is not fully
remediated in accoréance with the requirements of all applicable Governmental Regulations
within sixty (60) days-Tollowing the date that Borrower first acquires knowledge of such
Environmental Condition; provided, however, if such remediation cannot be accomplished
within such sixty (60) day period ific time for Borrower’s completion of such remediation shall
be extended for such additional pericd as may be reasonably required by Borrower for such
completion, provided further that Borrower (1) shall commence such remediation within Sixty
(60) days following the date Borrowei first acquires knowledge of such Environmental
Condition and thereafter exercises its best efforts to prosecute the completion of such
remediation and (1i) such remediation is compicieid no later than the date one hundred twenty
(120) days following the date that Borrower first/acouires knowledge of such Environmental
Condition;

(j)  subject to the Borrower’s rights of contest set forth in Section 2.7(d)
hereof, if the Property becomes subject to any mechanic's  materialmen’s or other Lien
(including without limitation, any federal tax lien but excluding ary Lien for local real estate
taxes and assessments not then due and payable) and such Lien shall rémain undischarged of
record (by payment, bonding or otherwise) for a period of thirty (30) day< after notice thereof to
Borrower;

(k) if Borrower shall fail to reimburse Lender within ten (10} days after
demand, with interest calculated at the Default Rate, for all insurance premiums or [rapwsitions,
together with interest and penalties imposed thereon, paid by Lender pursuant to this Security
Instrument;

(D if any default occurs in the performance of any guarantor’s or
indemnitor’s obligations under any guaranty or indemnity executed in connection herewith and
such default continues after the expiration of applicable grace periods set forth in such guaranty
or indemnity, or if any representation or warranty of any guarantor or indemnitor thereunder
shall be false or misleading in any material respect when made;

(m)  there shall have occurred any default, event of default or non-performance

by Borrower under the terms of any of the Leases which default, event of default or non-
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performance shall not have been cured within any applicable grace period therefor under the
applicable Lease and may result in the termination of the applicable Lease;

(n)  any other event occurs and continues beyond any express grace period
applicable thereto which, under the terms of the Loan Documents, would permit Lender to
accelerate the Obligations;

(0)  if Borrower shall fail to observe any covenants herein with respect to
additional financing, including obtaining any PACE loan;

(p}  if a default beyond applicable notice or cure period (if any) shall occur
under therintz] Management Agreement;

@) if the Franchise Agreement or the Hotel Management Agreement is
modified or amendcd) without the prior written consent of Lender or the Borrower waives or
releases any of its rights'or remedies under the Franchise Agreement or the Hotel Management
Agreement in any materizi respect;

() if the Frapchise Agreement or the Hotel Management Agreement
terminates or expires pursuant to its terms or a successor franchise or management agreement is
executed by Borrower and such successtiagreement is not approved by Lender:

(s) if the Property ceases *ohe operated as a full service “Hyatt Centric”
brand hotel;

(t)  if a material default has occurred and continues beyond any applicable
cure period under the Franchise Agreement and such de{alt permits Franchisor to terminate or
cancel the Franchise Agreement;

(#)  Indemnitor shall, at any time, fail to maintin' (x) a net worth equal to or
greater than the Minimum Net Worth and/or (v) the Minimum Liguidity Standard (each as
defined in the Guaranty), as determined by Lender in Lender’s sole and ab¢olute discretion;

(v) if (i) for more than ten (10) days, in the aggregate, 2f(s¢ notice from
Lender, Borrower shall continue to be in default under any term, covenant or condition of the
Note, this Security Instrument or any of the other Loan Documents not otherwise ‘described in
this Section 6.1 in the case of any default which can be cured by the payment of a sum of money
(other than payments of money covered by Section 6.1(a) above), or (i1} for more than thirty (30)
days, in the aggregate, after notice from Lender in the case of any other default, provided that if
such default cannot reasonably be cured within such thirty (30) day period and Borrower shall
have commenced to cure such default within such thirty (30) day period and thereafter dili gently
and expeditiously proceeds to cure the same, said thirty (30) day period shall be extended for so
long as it shall require Borrower in the exercise of due diligence to cure such default, it being
agreed that no such extension shall be for a period in excess of ninety (90) days, in the aggregate,
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ARTICLE VII
REMEDIES

7.1 Remedies Available. Upon the occurrence of any Event of Default and during the
continuation thereof, Borrower agrees that Lender may take such action, without notice or
demand, as Lender deems advisable to protect and enforce Lender’s rights against Borrower and
in and to the Property, including, but not limited to, the following actions, each of which may be
pursued concurrently or otherwise, at such time and in such order as Lender may determine, in
its sole discretion, without impairing or otherwise affecting the other rights and remedies of
Lender:

(a)  Acceleration. Accelerate the maturity date of the Note and declare any or
all of the inZebtedness secured hereby to be immediately due and payable without any
presentment, deriard, protest, notice of nonpayment or nonperformance, notice of protest, notice
of intent to accelerate, notice of acceleration or any other notice or action of any kind whatever
(each of which is hereby expressly waived by Borrower), whereupon the same shall become
immediately due and payable, Upon any such acceleration of the Note, payment of such
accelerated amount shall consiitate a prepayment of the principal balance of the Note and any
applicable prepayment fee and/or any amount payable upon such prepayment provided for in the
Note shall then be immediately due a:d payable.

(b)  Entry on the Propérry. Either in Person or by agent, with or without
bringing any action or proceeding, or by a receiver appointed by a court and without regard to
the adequacy of its security, enter upon and take pcssession of the Property, or any part thereof,
without force or with such force as is permitted by Jsw, without notice or process ot with such
notice or process as is required by law unless such notise énd process is waivable, in which case
Borrower hereby waives such notice and process, and witagut liability for trespass, damages or
otherwise, and do any and all acts, perform any and all work ‘and take possession of any and all
books, records and accounts which may be desirable or necessary in Lender’s judgment to
complete any unfinished construction on the Real Estate, to preservz the value, marketability or
rentability of the Property, to increase the income therefrom, to manage and operate the Property
or to protect the security hereof and all sums expended by Lender therefor, together with interest
thereon at the Default Rate, shall be immediately due and payable to Lencer bv-Borrower on
demand and shall be secured hereby and by all of the other Loan Documents secviing all or any
part of the indebtedness evidenced by the Note.

(¢)  Collect Rents and Profits. With or without taking possession of the
Property, sue for or otherwise collect the Rents and Profits, including those past due and unpaid.

(d)  Appointment of Receiver. Upon, or at any time prior or after, instituting
any judicial foreclosure or instituting any other foreclosure of the liens and security interests
provided for herein or any other legal proceedings hereunder, make application to a court of
competent jurisdiction for appointment of a receiver for all or any part of the Property, as a
matter of strict right and without notice to Borrower and without regard to the adequacy of the
Property for the repayment of the Obligations or the solvency of Borrower or any Person or
Persons liable for the payment of the indebtedness secured hereby, and Borrower does hereby
irrevocably consent to such appointment, waives any and all notices of and defenses to such
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appointment and agrees not to oppose any application therefor by Lender, but nothing herein is
to be construed to deprive Lender of any other right, remedy or privilege Lender may now have
under the law to have a receiver appointed; provided, however, that, the appointment of such
receiver, trustee or other appointee by virtue of any court order, statute or regulation shall not
impair ot in any manner prejudice the rights of Lender to receive payment of the Rents and
Profits pursuant to other terms and provisions hereof. Any such receiver shall have all of the
usual powers and duties of receivers in similar cases, including, without limitation, the
full power to hold, develop, rent, lease, manage, maintain, operate and otherwise use or permit
the use of the Property upon such terms and conditions as said receiver may deem to be prudent
and reasonable under the circumstances as more fully set forth in Section 7.3 hereinbelow. Such
receivershiy shall, at the option of Lender, continue until full payment of all of the indebtedness
secured herety or until title to the Property shall have passed by foreclosure sale under this
Security Instrimeznt or deed in lieu of foreclosure.

(e) " Toreclosure. Institute a proceeding or proceedings, judicial or otherwise
(including, without limitadion, by power of sale to the extent available to Lender under applicable
law, it being understood and agreed that Borrower hereby expressly grants Lender such power of
sale), for the complete foreciusure of this Security Instrument under any applicable law. Institute
a proceeding or proceedings, judicial or otherwise (including, without limitation, by power of
sale to the extent available to Lender vnder applicable law, it being understood and agreed that
Borrower hereby expressly grants Lender sach power of sale), for the partial foreclosure of this
Security Instrument under any applicable law.for the portion of the Obligations then due and
payable, subject to the lien of this Security Initrurnent continuing unimpaired and without loss of
priority so as to secure the balance of the Obligatiozs not then due and payable.

(1) If Lender is the purchaser of the Property, or any part thereof, at
any sale thereof, whether such sale be under the powerz 4{ sale hereinabove, or upon any other
foreclosure of the liens and security interests hereof, or othe wise; Lender shall, upon any such
purchase, unless otherwise indicated in any writing evidencing sv¢h purchase, acquire good title
to the Property so purchased, free of the liens and security interests created by the Loan
Documents.

(2)  Inthe event a foreclosure hereunder should be commenced, Lender
may at any time before the sale abandon the sale, and may then institute suit for the collection of
the Loan, or for the foreclosure of the liens and security interests hereof. If Lsnder should
institute a suit for the collection of the Loan, or for a foreclosure of the liens and security
interests hereof, it may at any time before the entry of a final judgment in said suit dismiss the
same, and dispose of the Property, or any part thereof, in accordance with the provisions of this
Security Instrument.

(3) It is agreed that in any deed or deeds given, any and all statements
of fact or other recitals therein made as to the identity of the Lender or as to the occurrence or
existence of any Event of Default or other default, or as to the acceleration of the maturity of the
Loan, or as to the request to sell, notice of sale, time, place, terms, and manner of sale, and
receipt, distribution and application of the money realized therefrom, and, without being limited
by the foregoing, as to any other act or thing having been duly done by Lender shall be accepted
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by all courts of law and equity as prima facie evidence that the said statements or recitals are
correct and are without further questions to be so accepted.

() Other Remedies. If an Event of Default shall have occurred, this Security
Instrument may, to the maximum extent permitted by law, be enforced, and Lender may exercise
any right, power or remedy permitted to it hereunder, under the Loan Documents or by law or in
equity, and, without limiting the generality of the foregoing, Lender may, personally or by its
agents, to the maximum extent permitted by law:

(I)  enter into and take possession of the Property or any part thereof,
exclude Borrower and all parties claiming under Borrower whose claims are junior to this
Security ‘lic'rument, wholly or partly therefrom, and use, operate, manage and control the
Property or‘ary part thereof either in the name of Borrower or otherwise as Lender shall deem
best, and upon such entry, from time to time at the expense of Borrower and the Property, make
all such repairs, repla:ements, alterations, additions or improvements to the Property or any part
thereof as Lender may” deem proper and, whether or not Lender has so entered and taken
possession of the Propeity or.any part thereof, collect and receive all Rents and Profits and apply
the same to the payment of ai  expenses that Lender may be authorized to make under this
Security Instrument, the remaind:r to be applied to the payment of obligations under the Loan
Documents until the same shall have tzen repaid in full; if Lender demands or attempts to take
possession of the Property or any part ihereof in the exercise of any rights hereunder, Borrower
shall promptly turn over and deliver compl :te possession thereof to Lender;

(2)  cause any or all of thz Property to be sold under the power of sale
in any manner permitted by applicable law. For ary sale under the power of sale granted by this
Security Instrument, Lender shall record and give all natices required by law and then, upon the
expiration of such time as is required by law, may sell tc Property, and all estate, right, title,
interest, claim and demand of Borrower therein, and all rights of redemption thereof, at one or
more sales, as an entity or in parcels, with such elements of real an</or personal property (and, to
the extent permitted by applicable law, may elect to deem all of the ¥roperty to be real property
for purposes thereof), and at such time or place and upon such terms as Lender may deem
expedient, or as may be required by applicable law. Upon any sale, Leuder shall execute and
deliver to the purchaser or purchasers a deed or deeds conveying the propeity sald, but without
any covenant or warranty, express or implied, and the recitals in the deed or déeas of any facts
affecting the regularity or validity of the sale will be conclusive against all Persons. Tis the event
of a sale, by foreclosure or otherwise, of less than all of the Property, this Security nstrument
shall continue as a lien and security interest on the remaining portion of the Security Instrument
Property;

(3)  proceed to protect and enforce their rights under this Security
Instrument, by suit for specific performance of any covenant contained herein or in the Loan
Documents or in aid of the execution of any power granted herein or in the Loan Documents, or
for the enforcement of any other right as Lender shall elect, provided, that in the event of a sale,
by foreclosure or otherwise, of less than all of the Property, this Security Instrument shall
continue as a lien on, and security interest in, the remaining portion of the Property; or
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(4)  exercise any or all of the remedies available to a secured party
under the applicable UCC, including, without limitation:

(i) either personally or by means of a court-appointed receiver, take
possession of all or any of the Property and exclude therefrom Borrower and all parties claiming
under Borrower, and thereafter hold, store, use, operate, manage, maintain and control, make
repairs, replacements, alterations, additions and improvements to and exercise all rights and
powers of Borrower in respect of the Property or any part thereof; if Lender demands or attempts
to take possession of the Property in the exercise of any rights hereunder, Borrower shall
promptly turn over and deliver complete possession thereof to Lender;

(i)  without further notice to or demand upon Borrower, make such
payments and d¢ such acts as Lender may deem necessary to protect its security interest in the
Property, includling, without limitation, paying, purchasing, contesting or compromising any
encumbrance that is rrior to or superior to the security interest granted hereunder, and in
exercising any such pewers or authority paying all expenses incurred in connection therewith
which expenses shall thereafter become part of the obligations secured by this Security
Instrument;

(ili)  require‘Borrower to assemble the Property or any portion thereof,
at a place designated by Lender ana tressonably convenient to both parties, and promptly to
deliver the Property to Lender, or an agen or representative designated by it; Lender, and each of
its agents and representatives, shall have the right to enter upon the premises and property of
Borrower to exercise the rights of Lender hereunier;

(iv)  sell, lease or otherwise dispose of the Property, with or without
having the Property at the place of sale, and upon such terms and in such manner as Lender may
determine (and Lender may be a purchaser at any such sale); p-ovided, however, that Lender,
may dispose of the Property in accordance with Lender’s rights sad remedies in respect of the
Property pursuant to the provisions of this Security Instrument it licv-of proceeding under the
applicable UCC; and

(v)  unless the Property is perishable or threatens to de:line speedily in
value, is of a type customarily sold on a recognized market or is sold pursuant {0 ihe provisions
of this Security Instrument in lieu of proceeding under the applicable UCC as picvided in this
subsection, Lender shall give Borrower at least ten (10) days’ prior notice of the tim¢ and place
of any sale of the Property or other intended disposition thereof, which notice Borrower agrees is
commercially reasonable.

(g)  Lender may resort for the payment of the Loan to any other security for
the debt held by Lender in such order and manner as Lender, in its discretion, may elect. Lender
may take action to recover the Loan, or any portion thereof, or to enforce any covenant hereof
without prejudice to the right of Lender thereafter to foreclose this Security Instrument. The
rights of Lender under this Security Instrument shall be separate, distinct and cumulative and
none shall be given effect to the exclusion of the others. No act of Lender shall be construed as
an election to proceed under any one provision herein to the exclusion of any other provision.
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Lender shall not be limited exclusively to the rights and remedies herein stated but shall be
entitled to every right and remedy now or hereafter afforded at law or in equity.

(h)  Lost Documents. All rights of action under the Note, this Security
Instrument or any of the other Loan Documents and this Security Instrument may be enforced by
Lender without the possession of the original Loan Documents and without the production
thereof at any trial or other proceeding relative thereto.

7.2 Application of Proceeds. (a) To the fullest extent permitted by law, the proceeds
of any foreclosure sale under this Security Instrument shall be applied to the extent funds are so
available to the following items in such order as Lender in its discretion may determine:

()  topayment of the costs, expenses and fees of taking possession of
the Property, ard)of holding, operating, maintaining, using, leasing, repairing, improving,
marketing and seliing the same and of otherwise enforcing Lender’s right and remedies
hereunder and underth¢ other Loan Documents, including, but not limited to, receivers’ fees,
court costs, reasonable-aitorneys’, accountants’, appraisers’, managers’ and other professional
fees, title charges and transfer a:es.

(i)  to payment of all sums expended by Lender under the terms of any
of the Loan Documents and not yet iepaid. together with interest on such sums at the Default
Rate.

(i)  to payment of tic sccured indebtedness and all other obligations
secured by this Security Instrument, including, witncut limitation, interest at the Default Rate
and, to the extent permitted by applicable law, any payra=nt due upon a deemed prepayment of
the principal balance of the Note, and any applicable /prepayment fee, charge or premium
required to be paid under the Note in order to prepay principai, 1t any order that Lender chooses
in its sole discretion,

(iv)  to the extent permitted by Governmerisi Regulations, to be set
aside by Lender as adequate security in its judgment for the payment of sttas which would have
been paid by application under clauses (i) through (iii) above to Lender, ar'sing out of an
obligation or liability with respect to which Borrower has agreed to indemnify Leaser, but which.
sums are not yet due and payable or liquidated.

The remainder, if any, of such funds shall be disbursed to Borrower or to the Person or
Persons legally entitled thereto, except as otherwise provided by law.

(b)  No sale or other disposition of all or any part of the Property pursuant to
Section 7.1 shall be deemed to relieve Borrower of its obligations under the Loan Documents,
except to the extent the proceeds thereof are applied to the payment of such obligations. If the
proceeds of sale, collection or other realization of or upon the Property are insufficient to cover
the costs and expenses of such realization and the payment in full of any amounts due under the
Loan Documents, Borrower shall remain liable for any deficiency pursuant to the terms of
Section 7.7 hereof, subject to the terms of Section 9.21 hereof.
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7.3 Right and Authority of Receiver or Lender in the Event of Default: Power of
Attorney. Upon the occurrence of an Event of Default and during the continuation thereof and
entry upon the Property pursuant to Section 7.1(b) hereof or appointment of a receiver pursuant
to Section 7.1(d) hereof, and under such terms and conditions as may be prudent and reasonable
under the circumstances in Lender’s or the receiver’s sole discretion, all at Borrower’s expense,
Lender or said receiver, or such other Persons or entities as they shall hire, direct or engage, as
the case may be, may (but shall have no obligation to) do or permit one or more of the following,
successively or concurrently:

~(a)  enter upon and take possession and control of any and all of the Property;

(b)  take and maintain possession of all documents, books, records, papers and
accounts relatizig to the Property;

(c) (-exclude Borrower and its agents, servants and employees wholly from the
Property;

(d)  manage urd operate the Property;
(¢)  preserve and maintain the Property;
(f)  make repairs and air~rations to the Property;

(8)  complete any constructiop or repair of the Improvements, with such
changes, additions or modifications of the plans-aod specifications or intended disposition and
use of the Improvements as Lender may in its sole discretion deem approptiate or desirable to
place the Property in such condition as will, in Lende:’s sole discretion, make it or any part
thereof readily marketable or rentable;

(h)  conduct a marketing or leasing program Wiih respect to the Property, or
employ a marketing or leasing agent or agents to do so, directed (0-<he_leasing or sale of the
Property under such terms and conditions as Lender may in its sole discrétion deem appropriate
or desirable;

(i)  employ such contractors, subcontractors, materialmen, architects,
engineers, consultants, managers, brokers, marketing agents, or other employeer,, agents,
independent contractors or professionals, as Lender may in its sole discretion deem appropriate
or desirable to implement and effectuate the rights and powers herein granted;

() execute and deliver, in the name of Borrower as attorney-in-fact and agent
of Borrower or in its own name as Lender, such documents and instruments as are necessary or
appropriate to consummate authorized transactions;

(k)  enter into such leases, whether of real or personal property, or tenancy
agreements, under such terms and conditions as Lender may in its sole discretion deem
appropriate or desirable;

() collect and receive the Rents and Profits from the Property:
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(m) cject tenants or repossess personal property, as provided by law, for
breaches of the conditions of their leases or other agreements;

(m)  sue for unpaid Rents and Profits, payments, income or proceeds in the
name of Borrower or Lender or such receiver;

(0)  maintain actions in forcible entry and detainer, ejectment for possession
and actions in distress for rent;

(p)  compromise or give acquaintance for Rents and Profits, payments, income
or proceeds that may become due;

f9)  delegate or assign any and all rights and powers given to Lender by this
Secunity Instrusieit: and/or

(r) ~ “do-any other acts which Lender in its sole discretion deems appropriate or
desirable to protect the srcurity hereof and use such measures, legal or equitable, as Lender may
in its sole discretion deem approrriate or desirable to implement and effectuate the provisions of
this Security Instrument. Tlis Sccurity Instrument shall constitute a direction to and full
authority to any tenant, or otheithird party who has heretofore dealt or contracted or may
hereafter deal or contract with Borrow<rcr Lender, at the request of Lender upon the occurrence
of an Event of Default, to pay all amounis ¢wing under any lease, contract, concession, license or
other agreement to Lender without proof of e default relied upon. Any such tenant or third
party is hereby irrevocably authorized to rely ugozand comply with (and shall be fully protected
by Borrower in so doing) any request, notice or dériard by Lender for the payment to Lender of
any Rents and Profits or other sums which may beor'thereafter become due under its lease,
contract, concession, license or other agreement, or for ths performance of any undertakings
under any such lease, contract, concession, license or other ageeinent, and shall have no right or
duty to inquire whether any default under this Security Instrumen* o¢ under any of the other Loan
Documents has actually occurred or is then existing. Borrower hereli constitutes and appoints
Lender, its assignees, successors, transferees and nominees, as Borrower’s true and lawful
attorney-in-fact and agent, with full power of substitution in the Properiy, in Borrower’s name,
place and stead, upon an Event of Default to do or permit any one or mcre ¢f the foregoing
described rights, remedies, powers and authorities, successively or concurrently, a:a-said power
of attorney shall be deemed a power coupled with an interest and irrevocable $o long as any
indebtedness secured hereby is outstanding. Any money advanced by Lender in conn¢cizon with
any action taken under this Section 7.3, together with interest thereon at the Default Rate from
the date of making such advancement by Lender until actually paid by Borrower, shall be a
demand obligation owing by Borrower to Lender and shall be secured by this Security
Instrument and by every other instrument securing the secured indebtedness.

74 Occupancy After Foreclosure. In case the liens or security interests of this
Security Instrument shall be foreclosed, and Borrower or Borrower’s representatives, successors
or assigns, or any other Persons claiming any interest in the Property by, through or under
Borrower are occupying or using the Property, or any part thereof, then, to the extent not
prohibited by applicable law, each and all shall, at the option of Lender or the purchaser at such
sale, as the case may be, immediately become the tenant of the purchaser at such sale, which
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tenancy shall be a tenancy at sufferance, terminable at the will of landlord, at a reasonable rental
per day based upon the value of the Property occupied or used, such rental to be due daily to the
purchaser. Further, to the extent permitted by applicable law, in the event the tenant fails to
forthwith surrender possession of the Property upon the termination of such tenancy, the
purchaser shall be entitled to institute and maintain an action for unlawful detainer of the
Property in the appropriate court of the county in which the Real Estate is located, and anyone
occupying the Property after demand made for possession thereof shall be subject to eviction and
removal, forcible or otherwise, with or without process of law, and all damages by reason thereof
are hereby expressly waived.

7.5/ Notice to Account Debtors. Lender may, at any time after an Event of Defauit,
notify the account debtors and obligors of any accounts, chattel paper, negotiable instruments or
other evidences of indebtedness to Borrower included in the Property to pay Lender directly.
Borrower shall 4t 20y time or from time to time upon the request of Lender provide to Lender a
current list of all such zecount debtors and obligors and their addresses.

76 Cumulaiive Remedies. All remedies contained in this Security Instrument are
cumulative and Lender shall aiso have all other remedies provided at law and in equity or in any
other Loan Documents. Such reniedizs may be pursued separately, successively or concurrently
at the sole subjective direction of Lender and may be exercised in any order and as often as
occasion therefor shall arise. No act of Lender shall be construed as an election to proceed under
any particular provisions of this Security Instriment to the exclusion of any other provision of
this Security Instrument or as an election of remeaies to the exclusion of any other remedy which
may then or thereafter be available to Lender. (N4 delay or failure by Lender to exercise any
right or remedy under this Security Instrument shail e construed to be a waiver of that right or
remedy or of any default hereunder. Lender may exérérse any one or more of its rights and
remedies at its option without regard to the adequacy of itz security.

7.7 Deficiency. Subject to the terms of Section 9.21 héreof, Borrower acknowledges
and agrees as follows:

(@)  In the event an interest in any of the Property 15 foreclosed, Borrower
agrees as follows: Lender shall be entitled to seek a deficiency judgment frora Barrower and any
other party obligated on the Note equal to the difference between the amour upon which
Borrower is personally liable under the Note and the amount for which the Prope rty was sold
pursuant to judicial or nonjudicial foreclosure sale. Borrower expressly recognizes that this
Section 7.7 constitutes a waiver of any and all State of Illinois Governmental Regulations which
would otherwise permit Borrower and other Persons (if any) against whom recovery of
deficiencies is sought (even absent the initiation of deficiency proceedings against them) to
present competent evidence of the fair market value of the Property as of the date of the
foreclosure sale and to offset against any deficiency the amount by which the foreclosure sale
price is determined to be less than such fair market value. Borrower further recognizes and
agrees that this waiver creates an irrebuttable presumption that the foreclosure sale price is equal
to the fair market value of the Property for purposes of calculating deficiencies owed by
Borrower and others (if any) against whom recovery of a deficiency is sought.
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(b)  In connection with any valuation of the Property as part of a foreclosure
and sale, the following shall be the basis for the finder of fact’s determination of the fair market
value of the Property as of the date of the foreclosure sale in proceedings: (a) the Property shall
be valued in an “as is” condition as of the date of the foreclosure sale, without any assumption or
expectation that the Property will be repaired or improved in any manner before a resale of the
Property after foreclosure; (b) the valuation shall be based upon an assumption that the
foreclosure purchaser desires a resale of the Property for cash promptly (but no later than twelve
(12) months) following the foreclosure sale; (c) all reasonable closing costs customarily borne by
the seller in commercial real estate transactions should be deducted from the gross fair market
value of the Property, including, without limitation, brokerage commissions, title insurance, a
survey of tiie Property, tax prorations, reasonable attorneys® fees and marketing costs; (d) the
gross fair ma:ket value of the Property shall be further discounted to account for any estimated
holding cost<_zssociated with maintaining the Property pending sale, including, without
limitation, utilities expenses, property management fees, taxes and assessments (to the extent not
accounted for in (c)-akuvz), and other maintenance, operational and ownership expenses; and (e)
any expert opinion testimony given or considered in connection with a determination of the fair
market value of the Property must be given by Persons having at least five (5) years’ experience
in appraising property similar 10 the Property and who have conducted and prepared a complete
written appraisal of the Property taking into consideration the factors set forth above.

7.8 Borrower’s Waivers. PORROWER HEREBY WAIVES, TO THE
MAXIMUM EXTENT PERMITTED EY L.AW, ANY RIGHT IT MAY HAVE UNDER
APPLICABLE LAWS TO NOTICE, FXCEPT AS OTHERWISE HEREIN
SPECIFICALLY PROVIDED, OR TO A WDICIAL HEARING PRIOR TO THE
EXERCISE OF ANY RIGHT OR REMELY “PROVIDED BY THIS SECURITY
INSTRUMENT TO LENDER, AND WAIVES ITS RICHTS, IF ANY, TO SET ASIDE OR
INVALIDATE ANY SALE DULY CONSUMMATED IN-ACCORDANCE WITH THE
PROVISIONS HEREOF ON THE GROUND (IF SUCY! BE THE CASE) THAT THE
SALE WAS CONSUMMATED WITHOUT A PRIOR. JUDICIAL HEARING.
BORROWER’S WAIVERS UNDER THIS SECTION 7.5 4AVE BEEN MADE
VOLUNTARILY, INTELLIGENTLY, AND KNOWINGLY AND AfTER BORROWER
HAS BEEN APPRISED AND COUNSELED BY ITS ATTORNEY AS 7O THE NATURE
THEREOF AND ITS POSSIBLE ALTERNATIVE RIGHTS.

ARTICLE VIII
REPORTING AND WITHHOLDING REQUIREMENTS

8.1  Withholding. In the event of a foreclosure or delivery of a deed-in-lieu of
foreclosure, Borrower agrees that Lender shall have the right to withhold any and all amounts
necessary to comply with the requirements of Section 1445 of the Code, any successor statutes
thereto and applicable U.S. Department of Treasury regulations issued pursuant thereto in
temporary or final form.

82  Form 1099-S. Bormower shall have supplied or caused to be supplied to Lender
either (a) a copy of a completed Form 1099-S, Statement for Recipients of Proceeds from Real
Estate Transactions prepared by Borrower’s attorney together with a certification from
Borrower’s attorney to the effect that such form has, to the best of such Person’s knowledge,
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been accurately prepared and that such Person will timely file such form, or (b) a certification
from Borrower that the mortgage loan is a refinancing of the Property or is otherwise not
required to be reported to the Internal Revenue Service pursuant to Section 6045(e) of the Code.

8.3 Transfer Tax.

(a)  Covenants. Borrower covenants and agrees that, in the event of a sale or
other Transfer, it will duly complete, execute and deliver to Lender contemporancously with
their submission to the applicable taxing authority or recording officer, all forms and supporting
documentation required by such taxing authority or recording officer to estimate and fix the real
estate transier tax (“Transfer Tax”), if any, payable by reason of such sale or other Transfer or
recording o the deed evidencing such sale or other Transfer. This Section 8.3 shall apply only if
this Security Jasirument is outstanding after any such sale or transfer.

(b) "_“Payment. Borrower agrees to pay all Transfer Taxes that may hereafter
become due and payable with respect to any Transfer, and in default thereof Lender shall have
the right, but not the obiigation, to pay the same and the amount of such payment shall be added
to the Obligations and be secvied by this Security Instrument. The provisions of this Article
shall survive any Transfer, foreclyisuze or deed in lieu of foreclosure and the delivery of the deed
in connection with any Transfer, ferezlosure or deed in lieu of foreclosure. Nothing in this
Article shall be deemed to limit Lender’s «ights hereunder in the event any Transfer shall be
made in violation of the provisions of this $ecurity Instrument.

(¢}  Foreclosure. The provisicasof this Section 8.3 shall be applicable also in
the event of a foreclosure or delivery of a deed inlici: of foreclosure to the extent that Lender
shall, in its sole judgment and discretion, determine tha? 23y tax (including a Transfer Tax) shall
be payable by it,

ARTICLE IX
MISCELLANEOUS TERMS AND CONDITIONS

9.1  Time of Essence. Time is of the essence for the performance of each and every
covenant of Borrower hereunder. No excuse, delay, act of G-d, or other rezson, whether or not
within the control of Borrower, shall operate to defer, reduce or waive Borrowst’s terformance
of any such payment covenants or obligations.

9.2 Release of This Security Instrument. If all of the Obligations secured hereby shall
have been paid and/or performed, then and in that event only, all rights under this Security
Instrument shall terminate, except for any indemnities granted by Borrower hereunder to Lender
and any other provisions hereof which by their terms survive, and the Property shall become
wholly clear of the liens, security interests, conveyances and assignments evidenced hereby,
which shall be released by Lender, to the extent required by law to effect a full and proper
termination, release and reconveyance in due form at Borrower's cost. No release of this
Security Instrument or the lien hereof shall be valid unless executed by Lender, which Lender
agrees to provide on a timely basis.

9.3 Certain Rights of Lender. Without affecting Borrower’s liability for the payment
of any of the indebtedness secured hereby, Lender may from time to time and without notice to
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Borrower: (a) release any Person liable for the payment of the indebtedness secured hereby;
(b) extend or modify the terms of payment of the indebtedness secured hereby; (c) accept
additional real or personal property of any kind as security or alter, substitute or release any
property sccuring the indebtedness secured hereby; (d)release any part of the Property;
(¢) consent in writing to the making of any subdivision map or plat thereof; (f) join in granting
any easement therein; or (g) join in any extension agreement of this Security Instrument or any
agreement subordinating any lien or security interest granted hereby.

9.4  Additional Borrower’s Waivers. To the full extent permitted by law, Borrower
agrees that Borrower shall not at any time insist upon, plead, claim or take the benefit or
advantage »{ any law now or hereafter in force providing for any appraisement, valuation, stay,
moratorium O~ extension, or any law now or hereafter in force providing for the reinstatement of
the Obligations rrior to any sale of the Property to be made pursuant to any provisions contained
herein or prior-io-the entering of any decree, judgment or order of any court of competent
jurisdiction, or any-rigit under any statute to redeem all or any part of the Property so sold.
Borrower, for Borrowe: 2ad Borrower’s successors and assigns, and for any and all Persons ever
claiming any interest in the Mroperty including, without limitation, any Borrower Party, to the
full extent permitted by law, hereby knowingly, intentionally and voluntarily with and upon the
advice of competent counsel: (a) waives, releases, relinquishes and forever forgoes all rights of
valuation, appraisement, stay of execuion, reinstatement and notice of election or intention to
mature or declare due the Obligations {except such notices as are specifically provided for
herein); (b) waives, releases, relinquishes and. forever forgoes all right to a marshaling of the
assets of Borrower or any other Borrower Paty, including the Property, to a sale in the inverse
order of alienation, or to direct the order in which-any of the Property shall be sold in the event
of foreclosure of the liens and security interests hetcby created and agrees that any court having
jurisdiction to foreclose such liens and security interests may order the Property sold as an
entirety; (c) waives, releases, relinquishes and forever forgaes all rights and periods of
redemption provided under Governmental Regulations; ana. (d) waives notice of intention to
accelerate the indebtedness, notice of acceleration of the indeliciness, demand, protest and
notice of demand, protest and nonpayment and all other notices. To t'efull extent permitted by
law, Borrower shall not have or assert any right under any Governmental Regulations pertaining
to the exemption of homestead or other exemption under any Governmental Regulations now or
hereafter in effect, the administration of estates of decedents or other matters »hiziever to defeat,
reduce or affect the right of Lender under the terms of this Security Instrument tc 2 sale of the
Property, for the collection of the Obligations without any prior or different resort for zolection,
or the right of Lender under the terms of this Security Instrument to the payment of the
Obligations out of the proceeds of sale of the Property in preference to every other claimant
whatever. Further, Borrower hereby knowingly, intentionally and voluntarily, with and upon the
advice of competent counsel, waives, releases, relinquishes and forever forgoes all present and
future statutes of limitations as a defense to any action to enforce the provisions of this Security
Instrument or to collect any of the Obligations to the fullest extent permitted by law. Borrower
covenants and agrees that upon the commencement of a voluntary or involuntary bankruptey
proceeding by or against Borrower, Borrower shall not seek a supplemental stay or otherwise
pursuant to 11 U.S.C. § 105 or any other provision of the United States Bankruptcy Code, or any
other debtor relief law (whether statutory, common law, case law, or otherwise) of any
jurisdiction whatsoever, now or hereafter in effect, which may be or become applicable, to stay,
interdict, condition, reduce or inhibit the ability of Lender to enforce any rights of Lender against
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any guarantor or indemnitor of the Obligations or any other party liable with respect thereto by
virtue of any indemnity, guaranty or otherwise,

9.5  Notices. Any notice, demand, consent, approval, direction, waiver, agreement or
other communication (any “Notice”) required or permitted hereunder or under any other
documents in connection herewith shall be in writing and shall be directed as follows:

If to Borrower:

Integrated Clark Monroe LLC

181 West Madison Street, Suite 4700
Chicago, Illinois 60602

Aitn: John T. Murphy

Fresimile: 312 807-3853

Emall:” ™Murphy@mbres.com

with a copy to:

Nixon Peabody LLP

Three First National Plaza

70 West Madison, Suite 3501
Chicago, IL 60602

Attention: John R. Joyce, Esq.
Facsimile: 844 562-6842

Email: jrjoyce@nixonpeabody.com

If to Lender:

100 West Monroe Funding LLC

c¢/o JPMorgan Chase Bank, N.A.
270 Park Avenue, 9th Floor

New York, New York 10017

Attn: Richard Meth

Facsimile: 212 648-1965

Email: richard. meth@jpmorgan.com

with a copy to:

Stroock & Stroock & Lavan LLP

200 South Biscayne Boulevard, Suite 3100
Miami, Florida 33131

Attention: Ronald A. Kriss, Esq.
Facsimile: 305 416-2893

Email: rkriss@stroock.com
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or to such changed address as a party hereto shall designate to the other party hereto from time to
time in writing. Any counsel designated above or replacement counsel which may be designated
respectively by each party by written notice to the other party hereto is hereby authorized to give
notices hereunder on behalf of its respective client.

Notices shall be (a) personally delivered to the offices set forth above, in which case they
shall be deemed delivered on the date of delivery or first (1st) Business Day thereafter if
delivered other than on a Business Day (or after 5:00 p.m. New York City time) to said offices;
(b) sent by registered or certified mail, postage prepaid, return receipt requested, in which case
they shall be deemed delivered on the date shown on the receipt unless delivery is refused or
delayed by ihe addressee in which event they shall be deemed delivered on the earliest to occur
of the first {it) Business Day on or after the date of delivery or the third (3rd) Business Day
after such notice has been deposited in the U.S. Mail in accordance with the terms hereof: or
(c) sent by a raticpally recognized overnight courier, in which case they shall be deemed
delivered on the first (1st) Business Day on or after the date following the date such notice was
delivered to or picked vp v the courier.

9.6  Successors and Assigns. The provisions hereof shall be binding upon Borrower
and the heirs, devisees, represente(ives, permitted successors and permitted assigns of Borrower,
including successors in interest of Bonower in and to all or any part of the Property, and shall
inure to the benefit of Lender and its Keirs, successors and assigns. All references in this
Security Instrument to Borrower or Lendzr shall be construed as including all of such other
Persons with respect to the Person referred to. Where two or more Persons have executed this
Security Instrument, the obligations of such Pérsons shall be joint and several except to the
extent the context clearly indicates otherwise.

9.7 Severability. In the event that any provision of this Security Instrument or the
application thereof to Borrower shall, to any extent, be irvalid. or unenforceable under any
applicable statute, regulation, or rule of law, then such provision ziall be deemed inoperative to
the extent that it may conflict therewith and shall be deemed modified 1% conform to such statute,
regulation or rule of law, and the remainder of this Security Instrument and the application of
any such invalid or unenforceable provision to parties, jurisdictions, or circumstances other than
to whom or to which it shall be held invalid or unenforceable, shall not be wffectod thereby nor
shall same affect the validity or enforceability of any other provision of this Security Instrument.

9.8 Waiver; Discontinuance of Proceedings. Lender may waive any single dcfault by
Borrower hereunder without waiving any other prior or subsequent default. Lender may remedy
any default by Borrower hereunder without waiving the default remedied. Neither the failure by
Lender to exercise, nor the delay by Lender in exercising, any right, power or remedy upon any
default by Borrower hereunder shall be construed as a waiver of such default or as a waiver of
the right to exercise any such right, power or remedy at a later date. No single or partial exercise
by Lender of any right, power or remedy hereunder shall exhaust the same or shall preclude any
other or further exercise thereof, and every such right, power or remedy hereunder may be
exercised at any time and from time to time. No modification or waiver of any provision hereof
nor consent to any departure by Borrower therefrom shall in any event be effective unless the
same shall be in writing and signed by Lender, and then such waiver or consent shall be effective
only in the specific instance and for the specific purpose given. No notice to nor demand on
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Borrower in any case shall of itself entitle Borrower to any other or further notice or demand in
similar or other circumstances. Acceptance by Lender of any payment in an amount less than the
amount then due on any of the secured indebtedness shall be deemed an acceptance on account
only and shall not in any way affect the existence of a default hereunder. In case Lender shall
have proceeded to invoke any right, remedy or recourse permitted hereunder or under the other
Loan Documents and shall thereafter elect to discontinue or abandon the same for any reason,
Lender shall have the unqualified right to do so and, in such an event, Borrower and Lender shall
be restored to their former positions with respect to the indebtedness secured hereby, the Loan
Documents, the Property and otherwise, and the rights, remedies, recourses and powers of
Lender shall continue as if the same had never been invoked.

9.9 _~Construction of Provisions. The following rules of construction shall be
applicable for all. purposes of this Security Instrument and of the other Loan Documents or
instruments suppleinental hereto, unless the context otherwise requires:

(a)  All references herein to numbered Articles or Sections or to lettered
Exhibits are references to the Articles and Sections hereof and the Exhibits annexed to this
Security Instrument, unless expiessly otherwise designated in context.

(b)  The terms “incude”, “including” and similar terms shall be construed as
if followed by the phrase “without beiny Iimited to.”

(c)  The term “Property” snall be construed as if followed by the phrase “or
any part thereof.”

(d)  The term “Obligations” shall be construed as if followed by the phrase
“or any other sums secured hereby, or any part thereof.”

(¢)  Words of masculine, feminine or neuter gesider shall mean and include the
correlative words of the other genders, and words importing the stisguier number shall mean and
include the plural number, and vice versa.

()  The term “Person” shail include natural persons, (irms, partnerships,
corporations and any other public and private legal entities.

(8)  The term “provisions”, when used with respect hereto or 10 ary other
document or instrument, shall be construed as if preceded by the phrase “terms, covenants,

agreements, requirements, conditions and/or”.

(h)  All Article, Section and Exhibit captions herein are used for convenience
and reference only and in no way define, limit or describe the scope or intent of, or in any way
affect, this Security Instrument.

(i)  No inference in favor of any party shall be drawn from the fact that such
party has drafted any portion hereof.

()  The cover page of and all recitals set forth in, and all Exhibits to, this
Security Instrument are hereby incorporated in this Security Instrument,
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(k)  All obligations of Borrower hereunder shall be performed and satisfied by
or on behalf of Borrower at Borrower’s sole cost and expense.

) The term “landlord” shall mean “landlord, sublandlord, lessor and
sublessor”, as the case may be, and the term “tenant” shall mean “tenant, subtenant, lessee
and sublessee”, as the case may be.

(m)  The term “Business Day” shall mean any day of the year other than
(a) Saturday, Sunday, (b)a day on which banks in the City of New York are authorized or
required by law to remain closed, or (c) a day on which the New York Stock Exchange is closed.

(n)  The term “Affiliate” shall mean, with respect to any Person, (i) in the case
of any such'Prson which is a partnership or limited liability company, any general partner or
managing memkerin such partnership or limited liability company, respectively, (ii) any other
Person which is directly or indirectly controlled by, controls or is under common contro! with
such Person or one or :asre of the Persons referred to in the preceding clause (i), and (iii) any
other Person who is a scnior executive officer, director or trustee of such Person or any Person
referred to in the preceding clavises (i) and (ii); provided, however, in no event shall the Lender
or any of its Affiliates be an Affil‘ate of Borrower.

9.10  Counting of Days. The ierm. “days” when used herein shall mean calendar days.
If any time period ends on a day which is1iot a Business Day, the period shall be deemed to end
on the next succeeding Business Day.

9.11  Application of the Proceeds of the biotz. To the extent that proceeds of the Note
are used to pay indebtedness secured by any outstandirz Lien, security interest, charge or prior
encumbrance against the Property, such proceeds have veer advanced by Lender at Borrower’s
request and Lender shall be subrogated to any and all rights, security interests and Liens owned
by any owner or holder of such outstanding Liens, security inierests, charges or encumbrances,
irrespective of whether said Liens, security interests, charges or encuribrances are released.

9.12  Unsecured Portion of Indebtedness. If any part of the) secured indebtedness
cannot be lawfully secured by this Security Instrument or if any part of the Prcperty cannot be
lawfully subject to the lien and security interest hereof to the full extent of svcp indebtedness,
then all payments made shall be applied on said indebtedness first in discharge o that portion
thereof which is unsecured by this Security Instrument.

9.13  Cross-Default. An Event of Default hereunder which has not been cured within
any applicable notice, grace or cure period shall constitute a default under each of the other Loan
Documents.

9.14  Publicity. Neither Borrower nor any Borrower Party (or their affiliates) shall use
the name of Lender, J.P. Morgan Investment Management Inc., JPMorgan Chase Bank, N.A., or
any subsidiary or affiliate thereof, and neither Lender, nor J.P. Morgan Investment Management
Inc., JPMorgan Chase Bank, N.A., or any subsidiary or affiliate thereof, shall use the name of
Borrower in any advertising, press release, “tombstone,” or on any sign erected on the Property
without the prior written approval of Lender or Borrower, as the case may be, in each instance.
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9.15  Construction of this Document. This document may be construed as a mortgage,
security deed, chattel mortgage, conveyance, assignment, security agreement, pledge, financing
statement, hypothecation or contract, or any one or more of the foregoing, in order to fully

effectuate the liens and security interests created hereby and the purposes and agreements herein
set forth.

9.16  No Merger. It is the desire and intention of the parties hereto that this Security
Instrument and the lien hereof do not merge in fee simple title to the Property. It is hereby
understood and agreed that should Lender acquire any additional or other interests in or to the
Property or the ownership thereof, then, unless a contrary intent is manifested by Lender as
evidenced Uy an appropriate document duly recorded, this Security Instrument and the lien
hereof shall pat merge in such other or additional interests in or to the Property, toward the end
that this Security. Instrument may be foreclosed as if owned by a stranger to said other or
additional interests;

9.17  Lender May File Proofs of Claim. In the case of any receivership, insolvency,
bankruptcy, reorganization, arrangement, adjustment, composition or other proceedings affecting
Borrower or the principals or-general partners in Borrower, or their respective creditors or
property, Lender, to the extent pe:mit.ed by law, shall be entitled to file such proofs of claim and
other documents as may be necessary o: advisable in order to have the claims of Lender allowed
in such proceedings for the entire securid indebtedness at the date of the institution of such
proceedings and for any additional amourt which may become due and payable by Borrower
hereunder after such date.

9.18 Fixture Filing. This Security Instriment shall be effective from the date of its
recording as a financing statement filed as a fixture filiig under the applicable UCC with respect
to all goods constituting part of the Property which are or € to hecome fixtures.

9.19  Assignment by Lender. Borrower agrees that Leur=i may assign, sell or transfer
the Loan, its rights under this Security Instrument and the othér'van Documents and any
servicing rights with respect to the Loan, whether in whole or in part, and/er grant participations
in the Loan. In the event of any assignment of the Loan by Lender, Leuder {and its partners,
officers, directors, agents, attorneys, administrators, trustees, parents, subsidiaries, advisors,
affiliates, beneficiaries, shareholders, representatives, servants and employzes and their
respective affiliates) will be deemed released of and from any obligation or liability (including,
without limitation, any Losses and Liabilities of any Person) with respect to the .oan, this
Security Instrument and the other Loan Documents (without any further action or agreement
required) with respect to the Loan. Lender may forward to any potential assignee or transferee
of any interest in the Loan or any servicing rights with respect to the Loan any and all documents
and information which Lender now has or may hereafter acquire relating to the Loan and to the
Borrower Parties and the Property, whether furnished by the Borrower Parties or otherwise, as
Lender determines necessary or desitable. Borrower, on behalf of itself and the Borrower

Parties, agrees to cooperate with Lender in connection with any transaction contemplated in this
Section 9.19.

9.20 No Representation. By accepting delivery of any item required to be observed,
performed or fulfilled or to be given to Lender pursuant to the Loan Documents, including, but
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not limited to, any officer’s certificate, balance sheet, statement of profit and loss or other
financial statement, survey, appraisal or insurance policy, Lender shall not be deemed to have
warranted, consented to, or affirmed the sufficiency, legality, effectiveness or legal effect of the
same, or of any term, provision or condition thereof, and such acceptance of delivery thereof
shall not be or constitute any warranty, consent or affirmation with respect thereto by Lender.

9.21  Limited Recourse.

(@)  Except as otherwise provided in this Section 9.21, Lender shall not
enforce the liability and obligation of Borrower to perform and observe the obligations contained
in the Note ur this Security Instrument or the other Loan Documents by any action or proceeding
wherein a meney judgment shall be sought against Borrower, except that Lender may sell the
Property undcr uny power of sale or right of non-judicial foreclosure or bring a foreclosure
action, confirmation- action, action for specific performance or other appropriate action or
proceeding to enabic Lcnder to enforce and realize upon the Note, this Security Instrument, the
other Loan Documents, 2nd the Property, the Rents and Profits and any other collateral given to
Lender created by the Note tiiis Security Instrument and the other Loan Documents; provided,
however, that any judgment in any such action or proceeding shall be enforceable against
Borrower only to the extent of B{rrower’s interest in the Property, the Rents and Profits and any
other collateral given to Lender. Lander, by accepting the Note and this Security Instrument,
agrees that it shall not, except as otherwise provided in the Note or this Security Instrument, sue
for, seek or demand any deficiency judgment »zainst Borrower in any such action or proceeding,
under or by reason of or under or in conneciion with the Note, this Security Instrument or the
other Loan Documents. The provisions of this Szetion 9.21 shall not, however, (i) constitute a
waiver, release or impairment of any obligation evideziczd or secured by the Note, this Security
Instrument or the other Loan Documents; (1i) impair th¢ right of Lender to obtain a deficiency
judgment in any action or proceeding with respect to the Loan Socuments in order to preserve its
rights and remedies including, without limitation, foreclosuie, ron-judicial foreclosure, or the
exercise of a power of sale, under this Security Instrument and ibe other Loan Documents;
however, Lender agrees that, it shall not enforce such deficiency judgisent against any assets of
Borrower other than Borrower’s interest in the Property; (iii) impair the right of Lender to name
Borrower as a party defendant in any action or suit for judicial foreclosure anc sale under this
Security Instrument; (iv) affect the validity or enforceability of any indemniiy, pledge, master
lease or similar instrument made in connection with the Note, this Security Instroaent, or the
other Loan Documents; (v) impair the right of Lender to obtain the appointment of 4 isceiver;
(vi) impair the enforcement of the Assignment of Leases and Rents executed in connection
herewith; (vii) impair the right of Lender to obtain a deficiency judgment or judgment on the
Note against Borrower if necessary to obtain any insurance proceeds or condemnation awards to
which Lender would otherwise be entitled under this Security Instrument; or (viii) impair, release
or limit the liability of Borrower (or any other Person) under the Environmental Indemnity or
any of the other Loan Documents or affect in any way the validity, enforceability or recourse of
such Environmental Indemnity or any of the other Loan Documents.

(b)  Notwithstanding anything to the contrary contained herein, Borrower shall
be personally liable to Lender for the Recourse Obligations of Borrower (as hereinafter defined).
Unless a Full Recourse Event (as hereinafter defined) shall have occuwred, the term “Recourse
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Obligations of Borrower” shall mean any and all Losses and Liabilities sustained by Lender to
the extent arising out of or with respect to:

(i)  fraud or any willful and material misrepresentation by Borrower or
any other Borrower Party set forth in or otherwise made in connection with this Security
Instrument or any of the other Loan Documents;

(i)  Borrower’s misapplication (i.e., application in violation of the
terms of the Loan Documents) or misappropriation of Rents and Profits or condemnation or
insurance proceeds;

(iii)  Material physical waste of the Property;

(iv)  Borrower’s failure to pay to Lender all Rents and Profits and other
sums attributable (o the Property or other collateral for the Obligations from and after the
occurrence of any Evert of Default;

(v} DBomower’s failure to pay any Impositions or insurance premiums
to the extent there is sufficient net cash flow generated by the Property to pay the same;

(vi)  any vioiation of Section 2.1(f) hereof;

(vii)  any violation of Sevtion 2.6 hereof with regard to mechanics’ liens
(“Mechanics’ Lien Violation™);

(viii) any violation of Sectior'3.2 or Section 8.3 hereof;
(ix)  any Environmental Condition;

(x)  after an Event of Default has occured, Borrower (or any other
member of the Borrower Group) in any way, directly or indirectiy, takes any action to stay,
hinder, interfere, delay or impede Lender from foreclosing the Security listrument or exercising
its other remedies under the Loan Documents; provided that neither Borrower nor any other
member of the Borrower Group shall be liable to the extent of any applicabie Losses and
Liabilities arising solely from a defense of Borrower or any member of the Bozrower Group
raised in good faith;

(xi)  the removal or disposal of any portion of the Property after an
Event of Default, unless any personal property that is removed or disposed of is replaced with
personal property of the same utility and the same or greater value; or

(xi1) 1f the Franchise Agreement is amended, modified or terminated
without Lender’s prior written consent other than as expressly permitted by this Agreement.

(¢)  Notwithstanding anything to the contrary contained herein, in the event of
the occurrence of any Full Recourse Event, the term “Recourse Obligations of Borrower” shall
be deemed to include all the Obligations. For purposes hereof, the term “Full Recourse Event”
shall mean:
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()  Borrower, or any member of the Borrower Group (as hereinafter
defined) challenging or disputing the validity or enforceability of any of the provisions of this
Security Instrument or any of the other Loan Documents or the validity, enforceability or priority
of the liens and security interests securing payment of amounts owing or payable under the terms
of the Note, this Security Instrument or any of the other Loan Documents. As used in this
Security Instrument, the term “Borrower Group” shall mean Borrower and Borrower's
Affiliates or any other party having Control of Borrower (which shall include, but not be limited
to, any creditor or claimant acting in concert with Borrower). “Control” and the correlative
terms “controlled by” and “controlling”) shall mean the possession, directly or indirectly, of the
power to direct or cause the direction of management and policies of the business and affairs of
the entity i question by reason of the ownership of beneficial interests, by contract or otherwise;

(i)  (A) Borrower files any petition or commences any proceeding
pursuant to any resrganization, bankruptcy, insolvency or similar law or any such petition or
proceeding 1s filed or commenced against Borrower by any other member of the Borrower Group
and Borrower or any cthir member of the Borrower Group objects to a motion by Lender for
relief from any stay or injunction from pursuing a foreclosure or any other remedial action
permitted under the Loan Docvinents; or (B) if the Property or any part thereof shall become an
asset in (1) a voluntary bankruptcy/ or'insolvency proceeding, or (2) an involuntary bankruptcy or
insolvency proceeding which is commenced by any member of the Borrower Group or (C) if a
court of competent jurisdiction holds that the granting, execution or delivery of this Security
Instrument or any other Loan Documents'is o constitutes a fraudulent conveyance under any
bankruptcy, insolvency or fraudulent conveyance law or is otherwise voidable under any such
laws;

(iii)  any violation of Section 2.0{b) hereof (other than a Mechanics’
Lien Violation);

(iv)  any Transfer is made in violation ¢¥the provisions of Section 5.1
hereof; or

(v)  acourt of competent jurisdiction holds that tae granting, execution
or delivery of this Security Instrument or any other Loan Documents or th= acarisition of the
Property by Borrower constitutes a fraudulent conveyance under any bankruptcy, msolvency or
fraudulent conveyance law or is otherwise voidable under any such laws; or

(vi} any violation of Section 2.1(f) hereof, and such violation is a
factor in the consolidation of the assets and liabilities of Borrower and any other Person,

(d)  Nothing herein shall be deemed to be a waiver of any right which Lender
may have under Sections 506(a), 506(b), 1111(b) or any other provisions of the U.S. Bankruptcy
Code to file a claim for the full amount of the Obligations or to require that all collateral shall
continue to secure all of the Obligations owing to Lender in accordance with the Note, this
Security Instrument and the other Loan Documents.

9.22  Entire Agreement and Modifications. This Security Instrument cannot be altered,

amended, modified, terminated or discharged, except in a writing signed by the party against
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whom enforcement of such alteration, amendment, modification, termination or discharge is
sought. It is expressly understood and agreed that neither this Security Instrument nor any of the
other Loan Documents can be modified orally and no oral modifications or other agreements
with respect to this Security Instrument or any other Loan Document shall be valid or
enforceable. Borrower agrees that the written agreements evidenced by this Security Instrument
and the other Loan Documents represent the final agreement between the parties hereto and
thereto and may not be contradicted by evidence of prior, contemporaneous or subsequent oral
agreements of the parties. There are no unwritten oral agreements among the parties.

923 Commissions. Borrower agrees to pay and to indemnify and hold Lender
harmless from any and all loss, cost or expense (including reasonable attorneys’ fees and
expenses) ancing from the claims of any brokers or anyone claiming a right to any fees in
connection wih the financing of the Property by, through or under Borrower or its Affiliates (as
defined in the Mots). Notwithstanding the foregoing, Borrower acknowledges that Lender or its
affiliates may have a eontractual relationship with the broker, if any, that arranged the Loan on
Borrower’s behalf, and that such broker may be entitled to fees from Lender or its affiliates in
connection with the origination, closing or servicing of the Loan, which fees shall be in addition
to any brokerage fees owed tv/Borrower to such broker. Borrower shall not be responsible for
any such additional fees. Borro'ver acknowledges and agrees that it has made and will make
such inquiries of the broker, if any, t1af arranged the Loan with respect to the nature or existence
of such arrangement. No agreement ty.i ¢nder to pay any such fees or compensation to such
broker (if any) shall be binding upon Lencer vnless it is set forth in separate written instrument
that has been duly executed by Lender and such broker.

9.24  Servicing Agent. Borrower does her<oy acknowledge that the Loan Documents
may be serviced by an agent designated by Lender frori time to time, and that such servicing
agent shall have the authority to collect payments on the sicured.indebtedness and to exercise the
rights and remedies of Lender under the Loan Documents for and oa behalf of Lender.

9.25 Usury Savings Clause. It is the intention of Borrewe: and Lender to conform
strictly to all applicable usury laws now or hereinafter in force. All agrecments in this Security
Instrument and in the other Loan Documents are expressly limited so that in-no contingency or
event whatsoever, whether by reason of advancement or acceleration of apaturity of the
Obligations, or otherwise, shall the amount paid or agreed to be paid hereunder or thereunder for
the use, forbearance or detention of money, to the extent that any sums secured herchv.or by the
other Loan Documents shall not be exempt from such laws, exceed the highest lawful rate
permitted under applicable usury laws as now or hereinafter construed by the court having
jurisdiction over such matters. If, from any circumstance whatsoever, fulfillment of any
provision of the Loan Documents, at the time performance of such provision shall be due, shall
involve transcending the limit of validity prescribed by law which a court of competent
Jurisdiction may deem applicable hereto, then, ipso facto, the obligation to be fulfilled shall be
reduced to the limit of such validity and if, from any circumstance whatsoever, Lender shall ever
receive as interest an amount which would exceed the highest lawful rate, the receipt of such
excess shall, at the option of Lender, be deemed a mistake and such excess shall be rebated to
Borrower or, held in trust by Lender for the benefit of Borrower and shall be credited against the
principal amount of the Obligations to which the same may lawfully be credited, and any portion
of such excess not capable of being so credited shall be rebated to Borrower. The aggregate of

-76-

NY 75712848



1526510061 Page: 82 of 82

UNOFFICIAL COPY

all interest (whether designated as interest, service charges, points or otherwise) contracted for,
chargeable, or receivable under the Note, this Security Instrument, or any other Loan Document
shall under no circumstances exceed the maximum legal rates upon the unpaid principal balance
of the Note remaining from time to time. In the event such interest does exceed the maximum
legal rate, it shall be deemed a mistake and such excess shall be canceled automatically and if
theretofore paid, rebated to Borrower or credited on the principal amount of the Note, or if the
Note has been repaid, then such excess shall be rebated to Borrower.

9.26  Right to Deal. In the event that ownership of the Property becomes vested in a
Person other than Borrower, Lender may, without notice to Borrower, deal with such successor
or successeis in interest with reference to this Security Instrument or the Obligations in the same
manner as with Borrower, without in any way vitiating or discharging Borrower’s liability
hereunder or {or the payment of the Obligations or being deemed a consent to such vesting, It
being agreed that Lender’s dealing with any such successor or successors as aforesaid shall not
relieve Borrower of iix obligations or liabilities hereunder or under the Loan Documents
(including, without limitztion, the Obligations), all of which shall remain the primary obligations
and liabilities of Borrower as'a principal hereunder and thereunder, and not as merely a guarantor
or by way of stand-by liability

927 Sole Discretion of Lender.

(@)  Whenever Lender’s judgment, consent or approval is required under this
Security Instrument or any of the other Loan Oocuments for any matter, or Lender shall have an
option or election under this Security Instrument’ or any of the other Loan Documents, such
judgment, the decision as to whether or not to congerit.to or approve the same or the exercise of
such option or election shall (except as otherwise expressiy provided herein or therein) be made
in the sole, absolute, unfettered and subjective discretion o7 Lender, and as to which decision no
standard of reasonableness shall apply or be deemed to apply, and, furthermore, shall be final
and conclusive. The use of the phrase “in Lender’s sole discrecicn”, “in the sole discretion of
Lender” and words of similar import, when used in this Security Listzument or any other Loan
Document (as well as the absence thereof) with respect to a particular raat‘er shall not be deemed
in any way to limit or modify the provisions of the preceding sentence with respect to such
matter.

(b)  If at any time Borrower believes that Lender has not acted teasonably in
granting or withholding any approval or consent under this Security Instrument or any of the
other Loan Documents as to which approval or consent Lender has expressly agreed to act
reasonably, then Borrower’s sole and exclusive remedy shall be to seck injunctive relief or
specific performance and no action for monetary damages, punitive damages or any other Losses
and Liabilities shall in any event or under any circumstances be sought or maintained by
Borrower against Lender.

9.28  Provisions as to Covenants and Agreements. All of Borrower's covenants and
agreements hereunder shall run with the land.

9.29 NoJoint Venture. The parties intend and agree that the relationship between them
shall be solely that of contracting parties. Nothing contained in this Security Instrument or in
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any of the Loan Documents shall be deemed or construed to create a partnership, tenancy-in-
common, joint tenancy, joint venture or co-ownership by or between Borrower and Lender.
Lender shall not in any way be responsible for the debts, losses or obligations of Borrower with
respect to the Property or otherwise. All obligations to pay the Impositions arising from the
ownership, operation or occupancy of the Property and to perform all other agreements and
contracts relating to the Property shall be the sole responsibility of Borrower. Borrower, subject
to the terms and provisions of the Loan Documents (including this Security Instrument), shall be
free to determine and follow its own policies and practices in the conduct of its business.

9.30  Indemnification Provisions. THIS SECURITY INSTRUMENT CONTAINS
INDEMNIICATION PROVISIONS WHICH, AMONG OTHER MATTERS AND IN
CERTAIN "CIRCUMSTANCES, INDEMNIFY LENDER AND OTHER INDEMNITEES
AGAINST THE CONSEQUENCES OF THEIR OWN NEGLIGENCE AND AGAINST ANY
STRICT LIABL.IY WHICH COULD BE IMPOSED ON LENDER AND SUCH OTHER
INDEMNITEES.

931 Applicabie [aw; Consent to Jurisdiction: No Jury. BORROWER AND
LENDER HEREBY AGRiZ THAT THIS SECURITY INSTRUMENT SHALL BE
INTERPRETED, CONSTRUED, .GOVERNED AND ENFORCED ACCORDING TO
THE SUBSTANTIVE LAWS OF THE STATE OF NEW YORK WITHOUT GIVING
EFFECT TO ITS PRINCIPLES C€ CHOICE OF LAW OR CONFLICTS OF LAW
THAT WOULD DEFER TO 1THE SUBSTANTIVE LAW OF ANOTHER
JURISDICTION, EXCEPT THAT AT ALL TIMES THE PROVISIONS FOR
CREATION, PERFECTION AND ENFORCEMENT OF THE LIENS AND SECURITY
INTEREST CREATED PURSUANT HERET 4AND PURSUANT TO THE OTHER
LOAN DOCUMENTS WITH RESPECT TO THE YXOPERTY SHALL BE GOVERNED
BY AND CONSTRUED IN ACCORDANCE WITII 'THE LAWS OF THE STATE OF
ILLINOIS, IT BEING UNDERSTOOD THATU ~BORROWER HEREBY
UNCONDITIONALLY AND IRREVOCABLY WAIVES ANY CLAIM TO ASSERT
THAT THE LAW OF ANY OTHER JURISDICTION GOVFEX®NS THIS SECURITY
INSTRUMENT OR THE OTHER LOAN DOCUMENTS. BORROWER HEREBY
IRREVOCABLY: (A) SUBMITS IN ANY LEGAL PROCEEDING KELATING TO THIS
SECURITY INSTRUMENT TO THE NON-EXCLUSIVE IN- ®ERSONAM
JURISDICTION OF . ANY STATE OR THE UNITED STATES “COURT OF
COMPETENT JURISDICTION SITTING IN THE STATE OF NEW YORK; £OUNTY
OF NEW YORK, IN CONNECTION WITH ANY MATTER GOVERNED BY THE
SUBSTANTIVE LAWS OF THE STATE OF NEW YORK LAW PURSUANT TO
SECTION 5-1402 OF THE NEW YORK GENERAL OBLIGATIONS LAW, AND
AGREES TO SUIT BEING BROUGHT IN SUCH COURTS, AS LENDER MAY ELECT;
(B) WAIVES ANY OBJECTION IT MAY NOW OR HEREAFTER HAVE TO THE
VENUE OF SUCH PROCEEDING IN ANY SUCH COURT OR THAT SUCH
PROCEEDING WAS BROUGHT IN AN INCONVENIENT COURT; (C) AGREES TO
SERVICE OF PROCESS IN ANY LEGAL PROCEEDING BY MAILING OF COPIES
THEREOF (BY REGISTERED OR CERTIFIED MAIL, IF PRACTICABLE) POSTAGE
PREPAID, OR BY TELECOPY, TO ITS ADDRESS SET FORTH ABOVE OR SUCH
OTHER ADDRESS OF WHICH LENDER SHALL HAVE BEEN NOTIFIED IN
WRITING; AND (D) AGREES THAT NOTHING HEREIN SHALL AFFECT LENDER’S
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RIGHT TO EFFECT SERVICE OF PROCESS IN ANY OTHER MANNER
PERMITTED BY LAW, AND THAT LENDER SHALL HAVE THE RIGHT TO BRING
ANY LEGAL PROCEEDINGS (INCLUDING A PROCEEDING FOR THE
ENFORCEMENT OF A JUDGMENT ENTERED BY ANY OF THE
AFOREMENTIONED COURTS) AGAINST BORROWER IN ANY OTHER COURT OR
JURISDICTION IN ACCORDANCE WITH APPLICABLE LAW.

BORROWER AND LENDER EACH WAIVE THE RIGHT TO A TRIAL BY JURY IN
ANY ACTION OR PROCEEDING BASED UPON, OR RELATED TO, THE LOAN
SECURED BY THIS SECURITY INSTRUMENT, OR ANY OF THE LOAN
DOCUMENTS. THIS WAIVER IS KNOWINGLY, INTENTIONALLY, AND
VOLUNIARILY MADE BY BORROWER AND LENDER AND BORROWER
ACKNOWLEDGES THAT NEITHER LENDER NOR ANY PERSON ACTING ON
BEHALF OF LLIDER HAS MADE ANY REPRESENTATIONS OF FACT TO INDUCE
THIS WAIVER GF TRIAL BY JURY OR IN ANY WAY TO MODIFY OR NULLIFY
ITS EFFECT. BGRXOWER FURTHER ACKNOWLEDGES THAT IT HAS BEEN
REPRESENTED IN TAE SIGNING OF THIS SECURITY INSTRUMENT AND THE
OTHER LOAN DOCUMENTS IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNZEL, SELECTED OF ITS OWN FREE WILL, AND
THAT IT HAS HAD THE CPPORTUNITY TO DISCUSS THIS WAIVER WITH
COUNSEL. BORROWER FURTHEZE ACKNOWLEDGES THAT IT HAS READ AND
UNDERSTANDS THE MEANING “AND RAMIFICATIONS OF THIS WAIVER
PROVISION AND AS EVIDENCE OF TFE.AS FACT HAS EXECUTED THIS SECURITY
INSTRUMENT BELOW. BORROWER SHA).L NOT SEEK TO CONSOLIDATE, BY
COUNTERCLAIM OR OTHERWISE, ANY SUCH ACTION IN WHICH A JURY
TRIAL HAS BEEN WAIVED WITH ANY OTHZR ACTION IN WHICH A JURY
TRIAL CANNOT BE OR HAS NOT BEEN WAIVFZ. THESE PROVISIONS SHALL
NOT BE DEEMED TO HAVE BEEN MODIFIED 'JN ANY RESPECT OR
RELINQUISHED BY LENDER EXCEPT BY A WRITTEN #NSTRUMENT EXECUTED
BY LENDER.

ARTICLEX

ADDITIONAL REPRESENTATIONS, WARRANTIES
AND WAIVERS OF BORROWER

10.1  Conditions to Exercise of Rights. Borrower hereby waives any right it may now
or hereafter have to require Lender, as a condition to the exercise of any remedy or other right
against Borrower hereunder or under any other document executed by Borrower in connection
with the Loan and the Obligations:

(a)  to pursue any other right or remedy in Lender’s power; or

(b)  to make or give (except as otherwise expressly provided in the Loan
Documents) any presentment, demand, protect, notice of dishonor, notice of protest or other
demand or notice of any kind in connection with any Obligation or any collateral (other than the
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Property) for any Obligation secured by this Security Instrument or any of the other Loan
Documents.

102 Defenses. Borrower hereby waives any defense it may now or hereafter have that
relates to:

(a)  any disability or other defense of any other Borrower Party or other
Person;

(b)  the unenforceability or invalidity of any collateral assignment (other than
this Security Instrument) or guaranty with respect to any Obligation, or the lack of perfection or
continuing perfection or lack of priority of any Lien (other than the lien hereof) which secures
any Obligation;

(¢}~ any failure of Lender to marshal assets in favor of Borrower or any other
Person;

(d)  any modification of any Obligation, including any renewal, extension,
acceleration or increase in any.applicable interest rate;

(e)  any and all nghts and defenses arising out of an election of remedies by
Lender;

(f)  any failure of Lender to'file or enforce a claim in any bankruptcy
proceeding of any Person, of the application Ot non-application of Section 111(b)(2) of the
United States Bankruptcy Code;

(g}  any extension of credit or the grant ot any Lien under Section 364 of the
United States Bankruptcy Code;

(h)  any use of cash collateral under Section363 of the United States
Bankruptcy Code; or

(D) any agreement or stipulation with respect to the pravision of adequate
protection in any bankruptey proceeding of any Person.

10.3  Lawfulness and Reasonableness. Borrower warrants that all of the waivers in this
Security Instrument are made with full knowledge of their significance, and of the fact that
events giving rise to any defense or other benefit waived by Borrower may destroy or impair
rights which Borrower would otherwise have against Lender, any other Borrower Party and other
Persons, or against Collateral. Borrower agrees that all such waivers are reasonable under the
circumstances and further agrees that, if any such waiver is determined (by a court of competent
Jurisdiction) to be contrary to any law or public policy, the other waivers herein shall nonetheless
remain in full force and effect.

10.4  Enforceability.

(@)  Borrower hereby acknowledges that:
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(1) the obligations undertaken by Borrower in this Security Instrument
are complex in nature;

(2} numerous possible defenses to the enforceability of these
obligations may presently exist and/or may arise hereafter;

(3)  as part of Lender’s consideration for entering into this transaction,
Lender has specifically bargained for the waiver and relinquishment by Borrower of all such
defenses; and

(4)  Borrower has had the opportunity to seek and receive legal advice
from skilled legal counsel in the area of financial transactions of the type contemplated herein.

(F).  Borrower does hereby represent and confirm to Lender that Borrower is
fully informed r<garding, and that Borrower does thoroughly understand:

(1) the nature of all of the possible defenses to the enforceability of
these obligations may presently exist and/or may arise hereafter;

(2)  the fircumstances under which such defenses may arise;
(3)  the benet’ts which such defenses might confer upon Borrower; and
(4)  the legal conseqaences to Borrower of waiving such defenses.

(c)  Botrower acknowledges tha{ Porrower makes this Security Instrument
with the intent that this Security Instrument and all of th+ iaformed waivers herein shall each and
all be fully enforceable by Lender, and that Lender is induced to enter into this transaction in
material reliance upon the presumed full enforceability thereof.

10.5 Reinstatement of Lien. Lendet’s rights hereunder :ha'l-bs reinstated and revived,
and the enforceability of this Security Instrument shall continue, witi respect to any amount at
any time paid on account of any Obligation which Lender is thereafter required to restore or
return in connection with a bankruptey, insolvency, reorganization or similar nroceeding with
respect to any Person.

ARTICLE XI
[INTENTIONALLY OMITTED]

ARTICLE XII
STATE SPECIFIC PROVISIONS

12.1  Waiver of Right of Redemption and Other Rights. Without limitation to anything
contained herein, to the full extent permitted by law, Borrower agrees that it will not at any time
or in any manner whatsoever take any advantage of any appraisement, valuation, stay, exemption
or extension law or any so-called “Moratorium Law” now or at any time hereafter in force, nor
take any advantage of any law now or hereafter in force providing for the valuation or
appraisement of the Property, or any part thereof, prior to any sale thereof to be made pursuant to
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any provisions herein contained, or to any decree, judgment or order of any court of competent
jurisdiction; or claim or exercise any rights under any statute now or hereafter in force to redeem
the Property or any part thereof, or relating to the marshalling thereof, on foreclosure sale or
other enforcement hereof. To the full extent permitted by law, Borrower hereby expressly
waives any and all rights it may have to require that the Property be sold as separate tracts or
units in the event of foreclosure. To the full extent permitted by law, Borrower hereby expressly
waives any and all rights to redemption and reinstatement under 735 Illinois Compiled Statutes
5/15-1101 (the “Act”), on its own behalf, on behalf of ail persons claiming or having an interest
(direct or indirect) by, through or under Borrower and on behalf of each and every person
acquiring any interest in or title to the Property subsequent to the date hereof, it being the intent
hereof that any and all such rights of redemption of Borrower and such other persons, are and
shall be déepied to be hereby waived to the full extent permitted by applicable law. To the full
extent permiied by law, Borrower agrees that it will not, by invoking or utilizing any applicable
law or laws oi-otierwise, hinder, delay or impede the exercise of any right, power or remedy
herein or otherwise granted or delegated to Lender, but will permit the exercise of every such
right, power and remed; as though no such law or laws have been or will have been made or
enacted. To the full ex.cat permitted by law, Borrower hereby agrees that no action for the
enforcement of the lien or a1v/provision hereof shall be subject to any defense which would not
be good and valid on an action at-iaw upon the Note. If the Borrower is a trustee, Borrower
represents that the provisions of ihis-Section (including the waiver of redemption rights) were
made at the express direction of Botrower’s beneficiaries and the persons having the power of
direction over Borrower and are made i behalf of the trust estate of Borrower and all
beneficiaries of Borrower, as well as all othet persons named above. Borrower acknowledges
that the Property does not constitute agriculturai <eal estate as defined in Section 15-1201 of the
Act or residential real estate as defined in Section 15-1219 of the Act.

122 Warrant of Attorney to Confess Judgmer:.

(a)  Acknowledgement of Warrant of attrimey. THE FOLLOWING
PARAGRAPH SETS FORTH A GRANT OF AUTHORITY %02 ANY ATTORNEY TO
CONFESS JUDGMENT AGAINST BORROWER. IN GRANT NG THIS WARRANT
OF ATTORNEY TO CONFESS JUDGMENT AGAINST BORRCWER, FOLLOWING
CONSULTATION WITH (OR DECISION NOT TO CONSULT)y(COUNSEL FOR
BORROWER AND WITH KNOWLEDGE OF THE LEGAL EFFECT HEREOQF,
BORROWER HEREBY KNOWINGLY, INTENTIONALLY, VOLUNTARILY,
INTELLIGENTLY AND UNCONDITIONALLY WAIVES ANY AND ALL RIGHTS
BORROWER HAS OR MAY HAVE TO PRIOR NOTICE AND OPPORTUNITY FOR
HEARING UNDER THE RESPECTIVE CONSTITUTIONS AND LAWS OF THE
UNITED STATES OF AMERICA, STATE OF NEW YORK, STATE OF ILLINOIS, OR
ELSEWHERE INCLUDING, WITHOUT LIMITATION, A HEARING PRIOR TO
GARNISHMENT AND ATTACHMENT OF BORROWER’S LENDER ACCOUNTS
AND OTHER ASSETS. BORROWER ACKNOWLEDGES AND UNDERSTANDS
THAT BY ENTERING INTO THIS AGREEMENT CONTAINING A CONFESSION OF
JUDGMENT CLAUSE THAT BORROWER VOLUNTARILY, INTELLIGENTLY AND
KNOWINGLY GIVES UP ANY AND ALL RIGHTS, INCLUDING CONSTITUTIONAL
RIGHTS, THAT BORROWER HAS OR MAY HAVE TO NOTICE AND A HEARING
BEFORE JUDGMENT CAN BE ENTERED AGAINST BORROWER AND BEFORE
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BORROWER’S ASSETS, INCLUDING, WITHOUT LIMITATION, THEIR LENDER
ACCOUNTS, MAY BE GARNISHED, LEVIED, EXECUTED UPON AND/OR
ATTACHED. BORROWER UNDERSTANDS THAT ANY SUCH GARNISHMENT,
LEVY, EXECUTION AND/OR ATTACHMENT SHALL RENDER THE PROPERTY
GARNISHED, LEVIED, EXECUTED UPON OR ATTACHED IMMEDIATELY
UNAVAILABLE TO BORROWER. IT IS SPECIFICALLY ACKNOWLEDGED BY
BORROWER THAT LENDER HAS RELIED ON THIS WARRANT OF ATTORNEY
AND THE RIGHTS WAIVED BY BORROWER HEREIN IN GRANTING THE LOAN
TO BORROWER.

(b)  Warrant of Attorney to Confess Judgment — Money. BORROWER
HEREBY' AUTHORIZES AND EMPOWERS, UPON AN EVENT OF DEFAULT

HEREUNDLP, ANY ATTORNEY OF ANY COURT OF RECORD OR THE
PROTHONOTARY OR CLERK OF ANY COUNTY IN THE STATE OF ILLINOIS, OR
IN ANY JURISD/CTION WHERE PERMITTED BY LAW, OR THE CLERK OF ANY
UNITED STATES DISTRICT COURT, TO APPEAR FOR BORROWER IN ANY AND
ALL ACTIONS WRIZH MAY BE BROUGHT HEREUNDER AND ENTER AND
CONFESS JUDGMENT A% AINST BORROWER IN FAVOR OF LENDER OR ITS
ASSIGNEE FOR THE ENTIRF-AMOUNT OF THE INDEBTEDNESS THEN DUE AND
OUTSTANDING UNDER THE TERMS OF THIS MORTGAGE OR THE NOTE,
TOGETHER WITH ATTORNEYS' #7ES EQUAL TO TEN PERCENT (10%) OF THE
FOREGOING SUMS THEN DUE ANL GWING, BUT IN NO EVENT LESS THAN FIVE
THOUSAND ($5,000.00) DOLLARS, Alii. WITH OR WITHOUT DECLARATION,
WITHOUT PRIOR NOTICE, WITHOUT STAY OF EXECUTION AND WITH
RELEASE OF ALL PROCEDURAL ERRUFS AND THE RIGHT TO ISSUE
EXECUTIONS FORTHWITH. TO THE ELTENT PERMITTED BY LAW,
BORROWER WAIVES THE RIGHT OF INQUISITION ON ANY REAL ESTATE
LEVIED ON, VOLUNTARILY CONDEMN THE (SAME, AUTHORIZES THE
PROTHONOTARY OR CLERK TO ENTER UPON THE WAIT OF EXECUTION THIS
VOLUNTARY CONDEMNATION AND AGREE THAT SU{4 REAL ESTATE MAY
BE SOLD ON A WRIT OF EXECUTION; AND ALSO WAIVIL.. ANY RELIEF FROM
ANY APPRAISEMENT, STAY OR EXEMPTION LAW OF ANY STATE NOW IN
FORCE OR HEREAFTER ENACTED. IF COPIES OF THIS MORTGAGE AND THE
NOTE VERIFIED BY AFFIDAVIT OF ANY REPRESENTATIVE OF LENLYR SHALL
HAVE BEEN FILED IN SUCH ACTION, IT SHALL NOT BE NECESSARY TO FILE
THE ORIGINAL THEREOF AS A WARRANT OF ATTORNEY, ANY PRACTICE OR
USAGE TO THE CONTRARY NOTWITHSTANDING. THE AUTHORITY HEREIN
GRANTED TO CONFESS JUDGMENT SHALL NOT BE EXHAUSTED BY ANY
SINGLE EXERCISE THEREOF, BUT SHALL CONTINUE AND MAY BE EXERCISED
FROM TIME TO TIME AS OFTEN AS LENDER SHALL FIND IT NECESSARY AND
DESIRABLE AND AT ALL TIMES UNTIL FULL PAYMENT OF ALL AMOUNTS DUE
HEREUNDER, WITHOUT REGARD TO WHETHER JUDGMENT HAS
THERETOFORE BEEN CONFESSED ON MORE THAN ONE OCCASION FOR THE
SAME INDEBTEDNESS OR OBLIGATIONS. IN THE EVENT THAT ANY
JUDGMENT CONFESSED AGAINST BORROWER IS STRICKEN OR OPENED
UPON APPLICATION BY OR ON BEHALF OF BORROWER FOR ANY REASON,
LENDER IS HEREBY AUTHORIZED AND EMPOWERED TO AGAIN APPEAR FOR
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AND CONFESS JUDGMENT AGAINST BORROWER FOR ANY PART OR ALL OF
THE INDEBTEDNESS DUE AND OWING TO LENDER UNDER THIS
ENVIRONMENTAL INDEMNITY.

123  Future Advances. Without limitation to anything contained herein, at all times,
regardless of whether any loan proceeds have been disbursed, this Mortgage secures as part of
the Obligations the payment of all loan commissions, service charges, liquidated damages,
attorney’s fees, expenses and advances due to or incurred by Lender in connection with the
Obligations, all in accordance with the Note, this Mortgage, and the other Loan Documents,
provided, however, that in no event shall be total amount of the Obligations, including loan
proceeds dicbursed plus any additional charges, exceed $122,000,000, plus interest thereon, and
other costs, znounts and disbursements as provided herein and in the other Loan Documents.

124 Aracle 9.

(@)  “Burrower hereby irrevocably authorizes Lender at any time, and from time
to time, to file in any jurisdiction any initial financing statements and amendments thereto that (1)
indicate the collateral as all iss2t5 of Borrower (or words of similar effect), regardless of whether
any particular asset comprised in tlie-collateral falls within the scope of Article 9 of the Uniform
Commercial Code, as amended,-of-the jurisdiction wherein such financing statement or
amendment is filed, or as being of av &qual or lesser scope or within greater detail, and (i1)
contain any other information required by Section 5 of Article 9 of the Uniform Commercial
Code, as amended, of the jurisdiction whereii such financing statement or amendment is filed
regarding the sufficiency or filing office accepiziics of any financing statement or amendment,
including whether Borrower is an organization, the fyve of organization and any organization
identification number issued to Borrower, and in the 3¢ of a financing statement filed as a
fixture filing or indicating collateral as as-extracted cotlzte:al or timber to be cut, a sufficient
description of Property to which the collateral relates. Borfowzr agrees to furnish any such
information to Lender promptly upon request. Borrower Dirther ratifies and affirms its
authorization for any financing statements and/or amendments thiezéin, executed and filed by
Lender in any jurisdiction prior to the date of this Mortgage.

(b)  Borrower represents and warrants that:
(1) Borrower is the record owner of the Property;
(2)  Borrower's state of organization is in the State of Illinois;
(3)  Borrower's exact legal name is Integrated Clark Monroe LLC; and
(4)  Borrower's organizational identification number is: 03905969,

(c) (i) Where collateral is in possession of a third party, Borrower will join
with Lender in notifying the third party of Lender’s interest and obtaining an acknowledgment
from the third party that it is holding the collateral for the benefit of Lender; (ii) Borrower will
cooperate with Lender in obtaining control with respect to collateral consisting of: deposit
accounts, investment Property, letter of credit rights and electronic chattel paper; and (iii) Until
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the Obligations is paid in full, Borrower will not change the state where it is located or change its
name without giving the Lender at least 30 days' prior written notice in each instance.

(d)  Conflicting Provisions. The provisions of this Section are intended to
supplement, and not limit, the other provisions of this Mortgage; provided, however, that in the
event the provisions of this Section contradict any other provision of this Mortgage, the
provisions of this Section shall govern.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOQF, Borrower has executed this Security Instrument as of the
day and year first above written,

BORROWER:
WITNESS: INTEGRATED CLARK MONROE LLC,
' i an llinois limited liability company,
%_IM /Zr /%ﬂ/k/
Print Name: é ‘u 2. my(__ By: Integrated CM Manager, LLC, a Delaware
limited liability company, its Managing

Member

By: Integrated 100 West Monroe LLC,
an Illinois limited liability copfpany, its

WITNESS: g 77
;" 1 _ Member
Prin#!ame: /u U £ t/(_ﬁ/ z - By:
Jﬁfr\} - Cfmpe e: John T. Murphy d
itle:  Manager

ACKNOV/LLDGMENT

STATE OF ILLINOIS )

COUNTY OF COOK )

I,_Victoria McElroy |, anotary public for the County 0 Cook, in the State of llinois,
do certify that John T. Murphy, as Manager of Integrated 105 West Monroe LLC, an
Illinois limited liability company, as Member of Integrated CM Marage:, LLC, a Delaware
limited liability company, as Managing Member of Integrated Claik Moaroe LLC, an
Hlinois limited liability company, whose name is signed ty<he riting abgfe (or hcre}q) annexed)
bearing date of Seewwesr 18, 2015, has acknowledged the s efore me fh my couply aforesaid.

My commission expires on the

CIAL SEAL
Zn_d day of August, 2016 VICTORIA MCELROY

NOTARY PUBLIC - STATE OF ILUNOIS
MY COMMSSION EXPIRES 0802118 |

w " AAARARL S & & o o
v - -—ww
hl TV VAAANY
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EXHIBIT A

LEGAL DESCRIPTION

PARCEL 1:

ALL THAT PART OF LOT 5 IN BLOCK 118 IN SCHOOL SECTION ADDITION TO
CHICAGO IN SECTION 16, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL. MERIDIAN, WHICH LIES SOUTH OF THE NORTH 154 FEET THEREOF:
AND

PARCEL 2:

THAT PART OF ORICiNAL LOT 5 IN BLOCK 118 IN SCHOOL SECTION ADDITION TO
CHICAGO IN SECTIGN 16. TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, BE11VDED BY A LINE DESCRIBED AS FOLLOWS:
COMMENCING AT A POINT ON THE EAST LINE OF SAID LOT, 111 FEET SOUTH OF
THE NORTH EAST CORNER THEX£ OF; THENCE WEST TO A POINT IN THE WEST
LINE OF SAID LOT 5, 111 FEET SOUT.OF THE NORTH LINE OF SAID LOT

THENCE SOUTH 43 FEET ALONG TH& WEST LINE OF SAID LOT; THENCE EAST
PARALLEL TO THE NORTH LINE OF SAIO LOT TO THE WEST LINE OF CLARK
STREET, BEING THE EAST LINE OF SAID LO7: THENCE NORTH ALONG THE WEST
LINE OF SAID CLARK STREET 43 FEET TO THEPOINT OF BEGINNING, ALL IN COOK
COUNTY, ILLINOIS.

ALSO KNOWN AS:

LOTS 19 AND 20 IN ASSESSOR'S DIVISION OF BLOCK 118 OF SCHOOL SECTION
ADDITION TO CHICAGO OF SECTION 16, TOWNSHIP 39 NORTH, RANGE 14, EAST OF
THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS:;

Commonly known as: 100 West Monroe Street, Chicago, Illinois 60603

Permanent Index Nos: 17-16-204-022-0000 and 17-16-204-023-0000
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