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EASEMENT AGREEMENT
BETWYEN OPUS DEVELOPMENT COMPANY, L.L.C.,
UPTOWN LA GRANGE RETAIL, L.L.C.,
AND THE VILLAGE OF LA GRANGE
FOR MAINTENANCE AND REPAIR
OF THE OGDEN AVENUE / LA GRANGE ROAD SIDEWALK

THIS EASEMENT AGREEMIINT (this “Easement Agreement”) is dated as of
M 2015 (the “Effective Dcte”) and is by and among the Village of
La Grange, an Illinois municipal corporition (the “Village”), Opus Development
Company, L.L.C., a Delaware limited liability company (“ODC”) and Uptown La
Grange Retail, L.L.C., a Delaware limited liability company (“Retail”; ODC and
Retail are collectively referred to herein as the “Granior™);

o — =

WHEREAS, the Grantor owns property on which a sidéwalk will be built and
maintained commonly known as the Ogden / La Grange Sidewalk and defined in
Section 2 of the development agreement defined in this Easement Agreement (the
“Sidewalk”), which property is legally defined and depicted on the plat of easements
attached to and by this reference incorporated into this Easement Agresment in
Exhibit A (the “Easement Premises”); and

WHEREAS, the Sidewalk serves the general public as well as providing
access to the abutting private property north of Ogden Avenue and extending east of
La Grange Road for a distance of approximately 582.80 feet; and

WHEREAS, terms related to the construction and maintenance of the
Sidewalk are included in a development agreement between the ODC and the
Village dated as of November, 2014, and recorded with the Office of the Cook County
Recorder, Cook County, Illinois, as Document No. }€ 27/146¢$2 (the “Development
Agreement”) a copy of which (without exhibits) is attached to and by this reference
incorporated into this Easement Agreement as Exhibit B; and
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WHEREAS, because the Sidewalk is intended to serve the general public in
perpetuity it is essential that the Sidewalk be properly maintained and repaired over
time; and

WHEREAS, the Development Agreement provides for the rights of the Village
to perform maintenance and repair of the Sidewalk when necessary if the Grantor or
its successors or assigns have not properly performed that maintenance or repair;
and

WHEREAS, the Village desires to have the easement rights and related rights
grant<d and set forth in this Easement Agreement to provide for general public
access to'tne Sidewalk and to perform Maintenance as that term is defined in this
Easement Agreement, and the Grantor desires to grant and the Village desires to
accept the graon' of permanent easements over the Easement Premises;

NOW, THEREFORE, in consideration of the recitals and other provisions of
this Easement Agriement, and other good and valuable consideration the receipt
and sufficiency of which.ac hereby acknowledged by the Grantor and the Village,
the Grantor and the Village #gi2e as follows:

Section 1.  Recitals. ([)ie foregoing recitals are incorporated into this
Easement Agreement by this refeerce.

Section 2.  Defined Terms. FExcept for words and phrases specifically
defined in this Easement Agreement, the-cnpitalized words and phrases used in this
Easement Agreement have the meanings-escribed to them in the Development
Agreement.

Section 3.  Grant of Permanent Easements. The Grantor hereby grants to
the Village (A) a permanent, non-exclusive easement n, upon, over, and across the
entirety of the Easement Premises to the Village for fuii s by the Village and the
general public of the Easement Premises as a public sidewail aud (B) a permanent,
non-exclusive easement in, upon, over, under, and across the Lisement Premises (a)
to reconstruct, use, maintain, inspect, repair, and replace the Sidewalk (these
activities are referred to collectively as “Maintenance”), (b) to install, maintain,
remove, and replace seasonal decorations and lighting, banners on lign* s*andards,
and similar items promoting the Village and Village events, and (c) for rezzonable
rights of ingress and egress necessary for the exercise of the rights granted berein
on, over, and across property immediately abutting the Easement Premises owned
by the Grantor as of the Effective Date.

Section4.  Scope of Grantor's Responsibility to Maintain. The Grantor

must maintain the Sidewalk in good condition at all times, including among other
things all walking surfaces, landscaping, street furniture, pedestrian lighting, and
trash receptacles. The Grantor's maintenance responsibility does not include street
lighting or any Village-installed seasonal or promotional items described in

Subsection 3, clause (b) of this Easement Agreement, which are the responsibility of
the Village.
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Section 5.  Village Right to Perform Maintenance. If the Grantor fails to
maintain the Sidewalk in good condition, and fails, after notice from the Village, to
cure the maintenance failure, as provided in Subsection 5G of the Development
Agreement, then the Village, under this Section 4 and the provisions of Subsection
5G of the Development Agreement, will have the right to perform Maintenance and
to be reimbursed all costs the Village incurs in performing Maintenance, all as
provided in Subsection 5G of the Development Agreement.

Section 5.  Standard of Performance for Maintenance. The Village must
perforr:. all Maintenance in a good and workmanlike manner, using qualified
workers-and high quality materials. The Village will be solely responsible for all
elements i Maintenance, including without limitation the prompt repair or
restoration ot any portion of the Easement Premises or Property that is disturbed
during the Maint:nance to a condition as good as existed prior to the Maintenance.

Section 6. ° Indemnification and Defense. The Village must and agrees to
indemnify and defend tlic Grantor from and against all claims, demands, causes of
action, suits, losses, or dariages (collectively “Claims”) that arise out of any act of the
Village or its authorized ag:nts, servants, employees, or contractors related to the
exercise of the easement righte granted in this Easement Agreement, except to the
extent arising out of the negligence c¢f the Grantor.

Section 7.  Reservation of Righis:. The Grantor retains all rights it has in
and to the Easement Premises to the use of the Sidewalk for its intended purposes as
a public sidewalk.

Section 8,  Liens. The Village must Kesp the Easement Premises free and
clear of all liens, claims, and demands, including without limitation mechanic’s liens,
in connection with any Maintenance, and in the event ¢ lien claim is filed against the
Easement Premises in connection with any Maintenance 4he Village must promptly
discharge that claim.

Section 9.  Covenants Running with the Land. The casements and other
rights granted in this Easement Agreement, the restrictions impesed by this
Easement Agreement, and the agreements and covenants coniaizeda in this
Easement Agreement are rights, restrictions, agreements, and covenanis running
with the land, will be recorded against the Easement Premises, and bind sna inure
to the benefit of the Village and the Grantor and its successors and assigns.

Section 10. Validity. If any of the rights, restrictions, agreements, or
covenants created by this Easement Agreement would otherwise be unlawful or void
for violation of (A)the rule against perpetuities or some analogous statutory
provigion, (B) the rule restricting restraints on alienation, or (C) any other statutory
or common law rules imposing time limits, then those rights, restrictions,
agreements, or covenants will continue only until 21 years after the death of the last
survivor of the now living lawful descendants of Barack Hussein Obama II, the
current President of the United States.

564006.00488.22970463.8
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Section 11. General Provisions.

A Notices. All notices required or permitted to be given under this
Agreement may be given by the parties by (i) personal delivery, (ii) deposit in the
United States Registered Mail, return receipt requested, enclosed in a sealed
envelope with first class postage thereon, or (iii) deposit with a nationally recognized
overnight delivery service, addressed as stated in this Subsection 10.A. The address
of any party may be changed by written notice to the other parties. Any mailed
notice will be deemed to have been given and received within three days after the
same bas been mailed and any notice given by overnight courier will be deemed to
have been given and received within 24 hours after deposit. Notices and
communications to the parties must be addressed to, and delivered at, the following
addresses:

If to the Viliage: If to the Grantor:

Village Manager Opus Development Company, L.L.C.
Village of La Grauge 9700 Higgins Road, Suite 900

53 South La Grangz Road Rosemont, Illinois 60018

La Grange, Illinois 60525 Attn: Sean Spellman

with a copy to:
Daspin & Aument, LLP

227 West Monroe Street, Suite 3500
Chicago, Illinois 60606
Attn D. Albert Daspin

B. Amendments. No amendment o1 modification to this Easement
Agreement will be effective until it is reduced to writing, and approved and executed
by the Grantor, and approved by the Village's Board of Trustees and executed by the
Village’s President and Clerk in accordance with all applicahle statutory procedures,
and recorded with the Office of the Cook County Recorder, Cuok County, Illinois.

C. Non-Waiver. The Village is under no obligation {o exercise any of the
rights granted to it in this Easement Agreement. The failure-of the Village to
exercise at any time any right granted to it will not be deemed or const:vad to be a
waiver of that right, nor will the failure void or affect the Village’s right ¢n enforce
that right or any other right.

D. Severability. If any provision of this Fasement Agreement is construed
or held to be void, invalid, illegal, or unenforceable in any respect, then the
remaining part of that provision and the remaining provisions of this Easement
Agreement will not be affected, impaired, or invalidated thereby, but instead will
remam in full force and effect. The unenforceability of any provision of this
Easement Agreement will not affect the enforceability of that provision in any other
situation.

H. Entire Agreement. This Easement Agreement and all of its
attachments constitutes the entire agreement between the Grantor and the Village
relating to easements regarding the Sidewalk.

564006.00488.22970463.8
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F. Interpretation. This Easement Agreement should be construed without
regard to who drafted the various provisions of this Easement Agreement. Moreover,
each and every provision of this Easement Agreement should be construed as though
the Village and the Grantor participated equally in the drafting of this Easement
Agreement. Any rule or construction that a document is to be construed against the
drafting party thus is not applicable to this Easement Agreement.

G. No_Third-Party Beneficiaries. No claim as a third-party beneficiary
under this Agreement by any person may be made, or be valid, against the Village or
the Greator.

E. Counterparts. This Agreement may be executed in any number of
counterparif; each of which shall be deemed an original, but all of which together
shall constitute one and the same instrument.

L. Severai~Nature of Obligations. Anything herein to the contrary
notwithstanding, it is @agreed and acknowledged by the parties hereto that all of
covenants, agreements, < undertakings, obligations and liabilities of Grantor
hereunder are several with vespect to each of ODC and Retail and not joint, all in
accordance with each of ODC's and Retail's respective ownership interest in the
Easement Premises.

[Signatur2 page follows.]

564006.00488.22970463.8
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IN WITNESS WHEREOF the Grantor and the Village have caused this

Agreement to be executed by their properly authorized representatives as of the
Effective Date.

Village of 4 * Opus Development Company, L.L.C.

By: . By:

14 Name
illage Manager Its:

Attest: ﬁQ / ‘ m\) Attest:
By: 2 , ﬁ./éb(. By:

Ellie Etder Name:
Deputy Viluge Clerk Its:

Uptown La Grange Retail, L.L.C.

By: Opus Development Company,
L.L.C., Its Sole Member

By:
Name:
ita:

Attest:

By:
Name:
Its:

564006.00488.22970463.8
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IN WITNESS WHEREOF the Grantor and the Village have caused this
Agreement to be executed by their properly authorized representatives as of the

Effective Date.

Village of La Grange
By:

Robert Pilipiszyn
Village Manager

Attest:
By:

Ellie Elder
Deputy Villuge Clerk

564006.00488.22970463.8

Opus Development Company, L.L.C.

By:
Name:

Its: Mma&\m;ﬁgf

Attest:

By:
Name:
Its:

Uptown La Grange Retail, L.L.C.

By: Opus Development Company,
L.L.C,, Its Sole Member

By: S‘}WV(’SDLQQ(A

Wame:

Tts: 2V pﬁ* ,_Had.agf‘

Attest;

By:
Name:
Its:
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IN WITNESS WHEREOF the Grantor and the Village have caused this
Agreement to be executed by their properly authorized representatives as of the

Effective Date.

Village of La Grange
By:

Robert Pilipiszyn
Village Manager

Attest:
By:

Ellie Bl¢ar
Deputy Vilage Clerk

564006.00438.22970463.8

Opus Development Company, L.L.C.

By:
Name:
Its:

Attest: : '
By:

Name: DAuid. Euerespn
Its: _N:ice Q‘és‘.de‘u&, Sales omnd Svonoe,

Uptown La Grange Retail, L.L.C.

By: Opus Development Company,
L.L.C., Its Sole Member

By:
MName:
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ACKNOWLEDGEMENTS

STATE OF ILLINOIS )
) s8.

COUNTY OF COOK )

I, the undersigned, a Notary Public in and for Cook County, Illinois, do hereby
certify that Robert Pilipiszyn, personally known to me to be the Village Manager of
the Village of La Grange, an Illinois municipal corporation, and Ellie Elder,
personally known to me to be the Deputy Village Clerk of the Village, and personally
known to e to be the same persons whose names are subscribed to the foregoing
Agreement, erch appeared before me this day in person and acknowledged that, as
the Village Mauager and Deputy Village Clerk, they signed and delivered the
Agreement, purcunnt to the authority given by the Village, as their free and
voluntary act and as the free and voluntary act and deed of the Village, for the uses
and purposes set forth in the Agreement.

Given undeﬁiia;r:d zad o 1 seal this 17th day of September 2015,
A/\ /'/( ‘ /u‘%/

Notary P@)lic S D

564006.00488.22970463.8




1527118058 Page: 10 of 54

UNOFFICIAL COPY

STATE OF_ILLINOIS )

) 88.

COUNTY OF _CooK )

I, the undersigned, a Notary Public in and for said County, in the State
aforesaid, do hereby certify that e To ﬁpgllgm_ , personally known to
me to be the véerern 1 of OEus Development Company, LL.C., a

Delaware limited liability company, and id.Eversen , personally
known to me to be the \L?,_.ﬁ,kjo_ﬁm of Opus Development Company,
L.L.C4 and personally known to me to be the same persons whose names are
subscribed to the foregoing Agreement, each appeared before me this day in person
and acknow.edged that, as the YPw 5. and VW Sifese R nance | they
signed and’dzlivered the Agreement, pursuant to the authority given by Opus
Development Cowgany, L.L.C., as their free and voluntary act and as the free and
voluntary act and'dzed of Opus Development Company, L.L.C., for the uses and
purposes set forth in the-Agreement.

Given under my hand 2nd official seal this n“"day of .@kmbg; 2015.
Notary Public (§

STATE OF_{LLIANBIS )
) 88.

COUNTY OF _QosK )

I, the undersigned, a Notary Public in and for s-id County, in the State
aforesaid, do hereby certify that aT . personally known to
me to be the VP : of Opus Development Company, LL.C., a
Delaware limited liability company, the sole member of Uptown a Grange Retail,
LL.C., a Delaware limited liability company, and “David &ve B0 ,
personally known to me to be the YP, = - of Opus Development
Company, L.I..C., and personally known to me to be the same persons wkose names
are subscribed to the foregoing Agreement, each appeared before me this day in
person and acknowledged that, as the m;ﬂ% and A&Mﬂu
they signed and delivered the Agreement, pursuant to the authority given by Opus
Development Company, L.L.C., as their free and voluntary act and as the free and

voluntary act and deed of Opus Development Company, L.L.C., for the uses and
purposes set forth in the Agreement.

AT b 2 o o o

ANy

Notary Public »
CATHY MAYER
NOTARY PUBLIC - STATE OF ILLINOIS
MY COMMISSION EXPIRES 00/10'18

564006.00488.22970463.8
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EXHIBIT A
TO EASEMENT AGREEMENT BETWEEN
OPUS DEVELOPMENT COMPANY, L.L.C.,
UPTOWN LA GRANGE RETAIL, L.L.C.,
AND THE VILLAGE OF LA GRANGE
FOR MAINTENANCE AND REPAIR
OF THE OGDEN AVENUE / LA GRANGE ROAD SIDEWALK

PLAT OF EASEMENTS
iNCLUDING LEGAL DESCRIPTION OF EASEMENT PREMISES

(see attached)

A-1-
564006.00488.22970463.8
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LEGAL DESCRIPTION OF EASEMENT PREMISES:

THAT PART OF LOTS 1 & 2 IN UPTOWN LAGRANGE, BEING A RESUBDIVISION OF
PART OF THE NORTHEAST QUARTER OF SECTION 4, TOWNSHIP 38 NORTH, RANGE
12, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF
RECORDED MAY 12, 2015 AS DOCUMENT NUMBER 1513216062, IN COOK COUNTY,
ILLINOIS, DESCRIBED AS FOLLOWS:

BEGINNINC. AT THE SOUTHEAST CORNER OF SAID LOT 1, THENCE NORTH 86
DEGREES 26 MINUTES 07 SECONDS WEST ALONG THE SOUTH LINE OF SAID LOT 1 A
DISTANCE GF-187.52 FEET; THENCE NORTH 83 DEGREES 56 MINUTES 47 SECONDS
WEST ALONG SAID SOUTH LINE 395.28 FEET TO THE SOUTHWEST CORNER OF SAID
LOT 2; THENCE NORTH 08 DEGREES 19 MINUTES 48 SECONDS WEST ALONG THE
WEST LINE OF SAIL LT 2 A DISTANCE OF 27.86 FEET; THENCE NORTH 87 DEGREES
46 MINUTES 17 SECGMNDS EAST 258.76 FEET; THENCE SOUTH 02 DEGREES 13
MINUTES 43 SECONDS EAST 41.24 FEET; THENCE NORTH 87 DEGREES 46 MINUTES
17 SECONDS EAST 119.56/FEET; THENCE SOUTH 02 DEGREES 13 MINUTES 43
SECONDS EAST 22.36 FEET; THENCE NORTH 87 DEGREES 46 MINUTES 17 SECONDS
EAST 117.03 FEET; THENCE SOUH 02 DEGREES 13 MINUTES 43 SECONDS EAST 25.20
FEET; THENCE NORTH 87 DEGREES 44 MINUTES 17 SECONDS EAST 81.19 FEET TO A
POINT ON A LINE LYING 4.12 FEET WEST OF AND PARALLEL WITH THE EAST LINE
OF SAID LOT 1; THENCE NORTH 02 DEGREES 19 MINUTES 44 SECONDS WEST ALONG
SAID PARALLEL LINE 139.42 FEET; THENCY. NORTH 87 DEGREES 40 MINUTES 16
SECONDS EAST PERPENDICULAR TO SAID EAST LINE 4.12 FEET; THENCE SOUTH 02
DEGREES 19 MINUTES 44 SECONDS EAST ALONSAID EAST LINE 154.20 FEET TO
THE POINT OF BEGINNING; EXCEPTING THERE'ROM THAT PART CONVEYED TO
THE PEOPLE OF THE STATE OF ILLINOIS FOR ROADWAY PURPOSES.

CONTAINING 0.464 ACRES OR 20,194 SQUARE FEET, MORE OF, LESS.

A3
564006,00488.22970463.8
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EXHIBIT B
TO EASEMENT AGREEMENT BETWEEN
OPUS DEVELOPMENT COMPANY, L.L.C.,
UPTOWN LA GRANGE RETAIL, L.L.C.,
AND THE VILLAGE OF LA GRANGE
FOR MAINTENANCE AND REPAIR
OF THE OGDEN AVENUE / LA GRANGE ROAD SIDEWALK

DEVELOPMENT AGREEMENT

(without exhibits)

(see attached)

B-1-
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VILLAGE OF LA GRANGE

AN ACREEMENT
BETWEEN THE VILLAGE OF LA GRANGE
AND OPUS DEVELOPMENT COMPANY, L.L.C.
REGARDING DEVELOPMER'T OF THE PROPERTY
AT THE NORTHEAST CORNER
OF OGDEN AVENUE AND LA GRANGE ROAD

32159218 -i-
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AN AGREEMENT
BETWEEN THE VILLAGE OF LA GRANGE
AND OPUS DEVELOPMENT COMPANY, L.L.C.
REGARDING DEVELOPMENT OF THE PROPERTY
AT THE NORTHEAST CORNER
OF OGDEN AVENUE AND LA GRANGE ROAD

THIS DEVELOPMENT AGREEMENT (the “Agreement’) is dated as of
Noveraver ___, 2014, (the “Effective Daté’) and is by and between the VILLAGE OF
LA GRAMGE, an Illinois municipal corporation (the “Village”), and OPUS
DEVELOYMENT COMPANY, L.L.C., a Delaware limited Hability company {the
“Developer”..

In consideration of the recitals and the covenants and agreements set forth in
this Agreement, the Viilage and the Developer agree as follows:

Section 1.  Recitals.

A.  The Developer 15 tiie contract purchaser of the Property, as defined in
Section 2 of this Agreement.

B. The Developer proposes to-davelop the Property with an apartment
building that includes up to 254 rental apartments and an interior five-story parking
structure, a retail building that includes ur %o 9,200 square feet of rental space,
dedicated open space, and other improvereris including roadways, parking,
sidewalks, landscaping, utilities, and street and pcdzstrian lighting among others,

C. The Developer has provided the Village vith evidence of its financial
capacity to undertake and complete the Project as approved.

D.  The Board of Trustees has reviewed and corsiicred the proposed
development of the Property and the zoning approvals requested < authorize the
development and has found them, subject to certain conditions, to be cousistent with
the character of, and existing development patterns in, the Village and o ssiisfy the
standards of the La Grange Zoning Code applicable to them.

E.  Pursuant to La Grange Ordinance No. 0-14-40 attached to (thls
Agreement as Exhibit A (the “4pproval Ordinance”), the Board of Trustees granted
the following approvals and relief related to the proposed Property: () an
amendment to the Village’s Zoning Map to rezone all of the Property current
classified as OS Open Space into the C-3 General Service Commereial District, (i) a
special use permit authorizing a planned development for the Property, (iii) planned
development concept and final plan approval including specific zoning modifications,
(iv) site plan approval, and (v) a design review permit. These approvals were made
subject to conditions stated in the Approval Ordinance, including execution of, and
compliance with, this Agreement.
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F. The Village and the Developer desire that the Property be developed
and used in compliance with the Approval Ordinance and this Agreement.

Section 2.  Definitions.

Whenever used in this Agreement, the following terms have the following
meanings unless a different meaning is required by the context:

“Apartment Building™ The proposed building on the Apartment Building
Parce)that includes up to 254 rental apartments and an interior five-story parking
structure:

‘Apa>anent Building Parcel”. The land area within the Property depicted and
legally descrited as Lot 1 on the Preliminary Plat of Subdivision attached to this
Agreement as ‘frnibit E on which the Apartment Building and related
Improvements wili beconstructed.

‘Approval Ordinzn.e” La Grange Ordinance No. 0-14-40. See Exhibit A.

“Approved Apartmeny Brilding Exterior Appearance Plans™ See Subsection
3A of this Agreement.

“Approved Final Engineering Flars”. See Subsection 3A of this Agreement.
“Approved Final Landscaping Plans’- Jee Subsection 3A of this Agreement.

“Approved Final Site Plans™ See Subueciion 8A of this Agreement. The
Approved Final Site Plans include among other ‘things the Basic Locust Area
Sidewalk & Landscaping Plan and the Enhanced Locust Area Sidewalk &

Landscaping Plan.

‘Approved PD Final Plans™ The preliminary site pleas, engineering plans,
landscaping plans, and exterior appearance plans attached to this Agveement as part

of Exhibit C attached to this Agreement.

- “Approved Public Infrastructure Cost Estimate™ See Subsection 52 of this
Agreement,

‘Basic Locust Area Sidewalk & Landscaping Plan™ The basic sidewalk and
landscaping improvements for the portion of the Ogden / La Grange Sidewalk within
and adjacent to the Locust Avenue intersection with Ogden Avenue, to be installed if
the Locust Avenue Intersection Improvements have not been constructed as provided
in this Agreement. See Subsection 6K of this Agreement.

“Board of Trustees™ The President and Trustees of the Village of La Grange.

“Change in Law" The occurrence, after the Effective Date, of an event
described in (i) below unless the event is excluded under (ii) below:

32159218 9-
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@ () the enactment, adoption, promulgation, or modification of a
Requirement of Law, (b) the order or judgment of any federal or State
of Illinois court, administrative agency, or other governmental body, or
(c) the imposition by a governmental authority of any conditions on, or
delays in, the issuance or renewal of any governmental license,
approval, or permit f(or suspension, termination, interruption,
revocation, modification, denial, or failure of issuance or renewal
thereof, by a governmental authority) necessary for the undertaking of
the services to be performed under this Agreement. -

G~ An event described in (i) above is not a Change in Law if (a) the even
does not materially change the costs or ability of the party relying
#paveon to carry out its obligations under this Agreement, (b) the event
is-ceised by the fault of the party relying thereon, or (c) the event is
authorized by this Agreement.

“Consulting Enyiira-c" The Village’s consulting engineering firm, which is
Baxter &Woodman unless otherwise identified in writing by the Village.

“Developer Affiliate™ Ay person directly or indirectly controlling, controlled
by, or under common control with the Developer. For purposes of this definition, the
term “control” (including the corr:lative meaning of the terms “controlling,”
“controlied by,” and “under common control with”) means the possession, directly or
indirectly, of the power to direct or cause the ilirection of the management policies of
such person whether through the ownership of voting securities or by contract or
otherwise, except that, but without limiting ‘tb. foregoing, no pledge of voting
securities of any person without the current righ! fo exercise voting right with
respect thereto will by itself be deemed to constitute control over such person.
Without limiting the generality of the foregoing, a Developér Affiliate may include
any entity that directly or indirectly through one or more in‘erpediaries is controlled
by, controls, or is under common control with some or all of > Ouus Holding, L.L.C.,
its members, and all of its direct and indirect subsidiaries and-4i) any limited
liability company, corporation, partnership, or other entity that is ¢wne? in whole or
in part by any of the entities described in subparagraph (i) above.

‘Development Phasing Plan™ A plan establishing the phases of conscrustion
for the Project, including the Apartment Building phase, a Retail Building plase,
and any other appropriate phases determined by the Developer and including a
construction timeline and construction staging plans for each phase, all of which
must be included as part of Exhibit C.

“Director™ The Village’s Director of Community Development.
“Effective Date” The date written in the first paragraph of this Agreement.

“Enhanced Locust Area Sidewalk & Landscaping Plan” The enhanced
sidewalk, landscaping, and related improvements for the portion of the Ogden/ La
Grange Sidewalk within and adjacent to the Locust Avenue intersection with Ogden
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Avenue, to be installed if the Locust Avenue Intersection Improvements are
constructed, as provided in this Agreement. See Subsection 5K of this Agreement.

“IDOT* The Illinois Department of Transportation.
“IEPA” The Illinois Environmental Protection Agency.

“Tmprovements” The Apartment Building, the Retail Building, and the
Infrastructure Improvements.

“infrastructure Improvements" Al utilities, streets, drive aisles, curbs,
gutters, stieet lights, parking spaces, parking siructures, sidewalks, pedestrian
lighting, s;n», landscaping, and related improvements for the Project, whether
within the Proprrty, within adjacent property, or within adjacent rights-of-way, as
shown in and reasinably inferable from the documents included in Exhibit C. The
Infrastructure Imprcvements consist of the Public Infrastructure Improvements and
the Private Infrastructur: Improvements.

“Locust Avenue Intersecion Improvements™ The realignment of the Locust
Avenue intersection with Ogderd 2 venue as shown in the Locust Avenue Intersection

Improvements Plans.

“Locust Avenue Intersection Improvements Flang” The plans attached to this

Agreement as part of Exhibit C providing for improvements approved by IDOT to the
existing Locust Avenue intersection with OgZeu Avenue,

"MWRD" The Metropolitan Water Reclamation District of Greater Chicago.

“Ogden / La Grange Sidewalk”™ All of the sidewalk and related landscaping,
street lighting, pedestrian lighting, furniture, way-finding eigns, and other amenities
shown on the Approved Final Site Plans and Approved Iina! Landscaping Plans.
The Ogden / La Grange Sidewalk includes the north-south sideralk along the west
side of the Locust Avenue right-of-way, all of the Ogden Avenu¢ frontage of the
Property, and all of the La Grange Road frontage of the Property, ssgardless of
whether on private property or public right-of-way. The Ogden Avenus rortion of
the Ogden / La Grange Sidewalk includes all land between the north Ogde: Avenue
curb and the meandering north line of the paved areas of the Ogden / La Jrange
Sidewalk, as shown on the permanent easement related to the Ogden / La Giaige
Sidewalk described in Subsection 4B of this Agreement. See also Subsection 5G of
this Agreement.

“Pedestrian Walkway™ The pedestrian walkway, clearly marked by signs,
through the ground level floor of the parking structure within the Apartment
Building, from the west entrance into the parking structure to the Locust Avenue
right-of-way, as depicted in the Approved Final Site Plans.

‘Preliminary Plat of Subdivision™ See Exhibit E and Subsection 3A(vi) of this
Agreement.

32159218 4-
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“Private Infrastructure Improvements™ All of the Infrastructure
Improvements that are not Public Infrastructure Improvements as shown on the
Approved Final Engineering Plans.

“Project” The entirety of the Improvements and the work necessary to
construct the Improvements.

“Project Declaration™ The declaration of reciprocal easements, covenants,
conditions, and restrictions for the Project attached to this Agreement as Exhibit D
to thir Agreement. See Section 7 of this Agreement.

Property™ The real property of approximately 4.3 acres in area generally
located at tlie northeast corner of the intersection of La Grange Road and Ogden
Avenue withit tbe Village and legally described in Exhibit B attached to this

Agreement.

“Public Infrastructure Construction Schedule™ The general timeline for
construction of the Public Infrastructure Improvements related to the Project,
which timeline must be inc'uded in the Approved Final Engineering Plans.

“Public Infrastructure iriprovemenis™ The following: (0 all of the
Infrastructure Improvements that cie being dedicated to the Village, to other
governmental agencies, or otherwise for public use, (i) all bicycle parking, (iii} the
Pedestrian Walkway, and (iv) the Ogden /Lo Grange sidewalk.

“Hequirements of Law™ All applicable ferieral and State of Illinois laws and.
statutes, the Zoning Code, the Village’s Code ‘0 Ordinances, and the Village’s
building, stormwater management, and other codes znd regulations. The standards
of the 2012 International Building Code will apply to arcuitectural and structural
plans and specifications for all buildings within the Projest unless preempted by
State of Illinois or federal law. Otherwise, Village-adopted-médz] codes will apply
and State of [llinois building codes will apply in the absence of ar applicable Village-
adopted model code. Federal regulations will apply to any access;bility standards
not included in the Illinois Accessibility Code.

‘Retarl Building™ The proposed building that includes up to 9,200 square
feet of rental space on the Retail Building Parcel.

‘Retail Building Parcel” The land area located generally in the southwest
corner of the Property included in the Retail Building phase, as depicted and legally
described as Lot 2 on the Preliminary Plat of Subdivision attached to this Agreement

as Exhibit B.

‘Retail Building Parcel Interim Landscaping Plan™ The detailed landscaping
plan included with the Approved Final Landscaping Plans depicting the landscaping
that will be installed on the Retail Building Parcel after the Apartment Building is
built and maintained until the Retail Building is constructed. See Subsection 5 of
this Agreement.
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“Retail Space™ Any space within the Retail Building for lease to a retail
tenant.

“Cite Work™ Grading land, excavating soil and debris, and environmental
remediation, and forming and pouring footings and foundations for the Apartment
Building.

“Uncontroflable Circumstanceé’: An event that is beyond the reasonable
control of and occurs without the fault of the party relying thereon and includes, but
1s not amited to, the following events:

. an insurrection, riot, civil disturbance, sabotage act of a public enemy,
¢xplosion nuclear incident, war, or naval blockade;

. an “nidemic, hurricane, tornado, landslide, earthquake, lightning, fire
windrierm, or other casualty or act of God, or persistent bad weather

that iripedes progress;
. materials c1 supplies shortages outside the Developer's control;
. concealed concitions within the Property that create circumstances

impeding reasonalle progress;
) a government condensiician or taking;

. a strike, lockout, or other labo:r dispute other than those caused by the
unlawful acts of the Developer:

. a Change in Law.
Neither party may claim that any of the following events or conditions is an
Uncontrollable Circumstance: Economic hardship, impiacticability of performance,
commercial, economic, or market conditions, or a failure of performance by a

contractor (except as caused by an event that is an Uncontrolisble Circumstance as
to that contractor). See Subsection 15L regarding Force Majeure:

“Village Code™ The La Grange Code of Ordinances.
“Village Manager”: The La Grange Village Manager or his or her deis;ace.
‘Zoning Code™ The La Grange Zoning Code.

Section 3.  Final Plans; Cost Estimate.

A. Final Plans. Prior to the issuance by the Village of any permit for work
within the Property other than Site Work, the Developer must provide to the Village
the following detailed final plans for the Project except the Retail Building Parcel:

()  Engineering plans that conform with the preliminary engineering
plans attached to this Agreement as part of Exhibit C, which have been
approved by the Village, including the following elements: Utilities
serving the Project; the Locust Avenue Intersection Improvements
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Plan; cable and other telecommunications infrastructure, if any; the
Public Infrastructure Improvements; the configuration of Shawmut
Avenue; the intersections affected by the Project, including sidewalks,
parkways, curbs and gutters, crosswalks, lighting, bollards, and related
improvements at the northeast corner of Ogden Avenue and La Grange
Road, and way-finding signs; repair and, resurfacing of the Locust
Avenue parking lot; water, sewer, and stormwater mains and service
lines; stormwater control facilities; burial of overhead utility wives in
coordination, as appropriate, with IDOT and the Village as to timing
and location; and the Development Phasing Plan. The Development
Phasing Plan may be revised by the Developer from time to time
during the Project. The Developer must provide the Village a copy of
r.22h revised Development Phasing Plan. If any change in construction
siaping materially and adversely affects public right-of-way, then the
Villaze must approve the construction staging plans prior to the
Deveioper iraplementing those changes.

If the final sugineering plans substantially conform with the
preliminary erngineering plans, then they will be approved by the
Village (the “Appravsd Final Engineering Plans”).

Final site plans for the Project that conform with the preliminary site
plans attached as part of Jixhubit C, which have been approved by the
Village. The final site plans must include among other things the Basic
Locust Area Sidewalk & Lands.aring Plan and the Enhanced Locust
Area Sidewalk & Landscaping Plur (see Subsection 5K of this
Agreement regarding construction ‘0! Tocust Avenue Intersection
Improvements) and locations of bicycle parking. If the final site plans
substantially conform with the preliminary site plans, then they will be
approved by the Village {the “Approved Finaf 5it2 Plans’). The Project
must be constructed in compliance with the Approvzd Final Site Plans.

Final landscaping plans for the Project that corform with the
preliminary landscaping plans attached as part of Exhibit C, which
have been approved by the Village. The final landscaping ris:s must
include the Retail Building Parcel Interim Landscaping Plau (see
Subsection 5H of this Agreement regarding interim landscaping ¢l the
Retail Building Parcel). The final landscaping plans must be
substantially consistent with the open space and streetscape design
standards of the Village of La Grange BNSF Railroad Corridor Subarea
Plan Urban Design Guidelines. If the final landscaping plans
substantially conform with the preliminary site plans and the
provisions of this Subsection (iii), then they will be approved by the
Village (the “Approved Final Landscaping Plans”). The Project must be
constructed in compliance with the Approved Final Landscaping Plans.

Final exterior appearance plans for the Apartment Building consistent
with the preliminary appearance plans for the Apartment Building

.7-
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attached as part of Exhibit C. Once those plans have been finalized,
the Director will approve and sign a set of the final plans (the
“Approved Apartment Building Exterior Appearance Plans”.

The Developer must construct, prior to commencement of any work on
the Apartment Building other than Site Work, a representative “stack”
wall on the Apartment Building Parce] with the masonry, wood, and all
other construction materials shown on the Approved Apartment
Building Exterior Appearance Plans. The stack wall must accurately
depict the materials and techniques to be used for the walls of the
Apartment Building. The stack wall must be reviewed by the Director
and will be approved by the Director if it conforms to the Approved
Arpartment Building Exterior Appearance Plans.

Exierior appearance plans for the Retail Building. Those exterior
appe=zance plans must accurately depict all building features in detail,
including without limitation brickwork, stonework, rooflines, eaves,
doorways, windews, jambs, fimials, dentils, moldings, banding, arches,
and similar fatures. Notwithstanding the first sentence of this
Subsection A, the exterior appearance plans for the Retail Building
may be submitted at anvtime. The Developer must submit, along with
those exterior appearan:e plang, a properly completed application for a
design review permit for tke Retail Building, which application must be
accompanied by a sample of esch material that is proposed for the
exterior of the Retail Building, ‘acloding masonry, wood, and all other
construction materials. The matenr.s samples must be the materials
and colors to be used for the Retail Euiiding. The exterior appearance
plans for the Retail Building must be aprioved through the Village’s
design review permit review process. Once a design review permit for
the Retail Building has been approved by the illage, then the Director
will sign a set of the final exterior appearance plang (the “Approved
Retail Building Exterior Appearance Plans’).

After a design review permit is approved by the Village Lut Lefore any
permit is issued by the Village for construction of the Retail Fuilding,
the Developer must construct on the Retail Building Fescdl a
representative “stack” wall with the masonry, wood, and all Ghir
construction materials that comprise the approved exterior appearance
plans for the Retail Building. The stack wall must accurately depict
the materials and techniques to be used for the walls of the Retail
Building. The stack wall must be reviewed by the Director and will be
approved by the Director if it conforms to the approved exterior
appearance plans.

A final plat of subdivision that conforms to the standards for final plats
of subdivision in the Village’s Code of Ordinance and to the preliminary
plat of subdivision attached to this Agreement as Exhibit E.
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B. lic Infrastructure Cost Estimate. The Developer must prepare and
submit, for approval by the Consulting Engineer, an estimate of the cost of
construction of the Public Infrastructure Improvements, based on the Approved
Final Engineering Plans. After that estimate is reviewed, revised as necessary, and
approved by the Consulting Engineer, then it will be attached to this Agreement as
Exhibit F (the “Approved Public Infrastructure Cost Estimate”).

Section 4. Development and Use of the Property.

A General Provigions. The following general standards apply to
developmant of the Property.

@ The Developer may elect not proceed with the Project or a particular
puase of the Project, in the Developer's sole discretion. If the Developer
does rct proceed with the Project, then the Developer has no obligation
to consrruct the Infrastructure Improvements.

()  If the Develuper has not acquired fee simple title to the Apartment
Building Parcei by October 31, 2015, or if the Developer has not
acquired fee simpl< iitle to the Retail Building Parcel by April 30, 2016,
or if the Developer ras not secuwred a building permit from the Village
and commenced constriciion of the Site Work by April 30, 2016, (the
“Project Commencement Léadling’) then, subject to the provisions of
Paragraph (iii) immediately bclow, this Agreement will automatically
terminate, be null and void, and confer no value, benefit, opportunity,
entitlement, or right of any kind 4r) nature to the Developer or any
Developer successor, assign, or transtzree.

(ii) The Board of Trustees may extend tae Project Commencement
Deadline to a date certain by ordinance prop<rly passed and approved
by the Board of Trustees prior to the Project Coemizencement Deadline.
The obligations of the Developer under Section 8 ¢ inis Agreement will
survive the termination of this Agreement under Paragraph (ii)
immediately above and be binding on the Developer.

(v) Except for minor alterations that the Developer may submic due to
final engineering and site work, which alterations are approved by the
Village’s Director of Public Works, development of the Property must
conform to the following: () the Approval Ordinance, (i) this
Agreement, (iii) all of the final plans provided in Section 3 of this
Agreement, and (iv) the Requirements of Law., Unless otherwise
provided in this Agreement, in the event of a conflict between or among
any of the listed plans and documents, the plan or document that
provides the greatest consistency with this Agreement and the Project
as a whole, as reasonably determined by.the Village Manager in
consultation with the Developer, will control. All of the plans and
documents must be interpreted to the fullest extent possible so that the
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duties and requirements imposed by any one of them are cumulative
among all of them.

B.  Easements Prior to the issuance by the Village of any permit for work
other than Site Work, the Developer must grant the following easements to the
Village and, as appropriate, other governmental bodies and utility services providers.
The easements must be permanent and must be granted using language approved by
the Village Manager. The following easements will be granted in the Project
Declaration:

(! Utility easements for all public utilities, and all telecommunications
and cable providers if any, within the Property, including over common
sreas if necessary for the purposes of installing, servicing, and
rapa’ving utilities and providing public and emergency services.

(i  An eaczment providing for public access to not fewer than 41 parking
spaces lccated on the exit level of the parking structure in the
Apartment Building (the “Reserved Spaces’) and restricting use of the
Reserved Spacas (o the public (including guests of tenants but not
tenants). The easerent must authorize the posting of way-finding and
informational signt oy the Village and Village authority, in
consultation with the [)eveloper, to (a) establish rules such as time
limits and the like for tne Reserved Spaces consistent with their
intended use by shoppers, purk visitors, and guests and (b) perform
maintenance and repairs to th: Feserved Spaces at the Developer’s
expense if the Developer fails to property perform maintenance and
repairs. The Project Declaration 1ivst identify the location of the
Reserved Spaces.

(i) An easement for the Pedestrian Passagewa;. ) The easement must
allow permanent pedestrian passage for the geueral public and must
authorize posting of way-finding and informational signs and authorize
the Village to perform maintenance and repairs 1o the Pedestrian
Walkway at the Developer's expense if the Developer fa'ls t) property
perform maintenance and repairs. The Project Declaration s depict
the area subject to the easement.

(iv’  An easement for general public pedestrian access onto and across drive
aisles, parking areas, and sidewalks within the Property from
Shawmut Avenue, La Grange Road, Ogden Avenue, and the Locust
Avenue right-of-way for access to the Pedestrian Walkway, the Locust
Avenue parking lot, and Gordon Park.

(v) A easement for inspection and maintenance of the stormwater

management system within the Project, including without limitation
the stormwater detention facility and the restrictor.
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The following easement must be granted at the earlier to occur of (a) Developer
acquisition of the Retail Building Parcel or immediately prior to issuance by the
Village of the first certificate or temporary certificate of occupancy for the Apartment
Building. The easement must be granted by separate easement agreement and plat
of easement: A permanent easement for the Ogden / La Grange Sidewalk in the
form attached to this Agreement as Exhibit G. The dimensions and configuration of
the easement premises may be adjusted as necessary to conform to IDOT
requirements for the IDOT improvements to Ogden Avenue and La Grange Road
depicted in their current configuration in the Approved Final Engineering Plans.
This cas2ment must provide for permanent pedestrian use of the Ogden / La Grange
Sidewal by the general public as a sidewalk and rights in the Village to maintain,
repair, aur replace the Ogden / La Grange Sidewalk or any parts of it if the
Developer cr.uthers with responsibility fail to property maintain, repair, or replace
it, all at the exisnse of the Developer or other responsible parties, subject to
reasonable notice and cure provisions.

C. Ogden Aver.vz Turn Lane Property Transfer. Prior to the issuance by
the Village of any permitfor ~vork other than Site Work, the Developer must grant or
transfer an easement or cther property rights in the Property depicted in the
Approved Final Engineering Plars with any minor changes that may be required by
IDOT, for the proposed right tvirm lane from westbound Ogden Avenue onto

northbound La Grange Road.

D.  Property withi wmut Avinize Right-Of-Way. Prior to the issuance
by the Village of any permit for work other than Site Work, the Developer must
dedicate to the Village as public right of way-a) rortions of the Property located
within the former Shawmut Avenue right-of-way as depicted on the Approval Final
Site Plans, so that the Shawmut Avenue right-or-way is restored to its full width
everywhere that it abuts the Property.

E. Project Declaration. The Project will be subsict to the Project
Declaration. See Section 7 of this Agreement.

F. Construction in Phases. The project will be constructed in phases as
provided in the Development Phasing Plan.

G. aintenance of D ic Property. During constructiez. of
the Project, the Developer must (i) maintain all streets, sidewalks, and other pablic
property in and adjacent to the Property in a good and clean condition and free of
hazards at all times, (i) promptly clean all mud, dirt, or debris deposited on any
street, sidewalk, or other public property in or adjacent to the Property by the
Developer or any agent of or contractor hired by, or on behalf of, the Developer, and
(i) repair all damage that may be caused by the activities of, or on behalf of, the
Developer or any agent of or contractor hired by, or on behalf of, the Developer. If,
within four hours after the Village gives the Developer notice to clean mud, dirt, or
debris or to repair damage in compliance with this subsection, the Developer
neglects or fails to clean or repair or to undertake with due diligence to clean or
repair the affected public property, then the Village may clean or repair the affected
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property, either with its own forces or with contract forces, and recover from the
Developer the greater of $300 or the sum equal to the total cost incurred by the
Village including without limitation administrative costs.

H.  Retail Uses. As provided in the Approval Ordinance, each Retail Space
may be leased or sold only for a retail-sales-tax-generating use as provided in Exhibit
H (an “Approved Retail Uses’) unless otherwise specifically approved by the Village
Manager as provided in this Subsection or in Exhibit H. The Village Manager, at the
request of the Developer in writing, may approve a use for Retail Space that is not
an Ar.oroved Retail Use only if all of the following standards are satisfied:

W Not less than 50 percent of the total rentable square footage of the
Y.etail Building is leased for an Approved Retail Use; and

(i} The proposed use will be compatible with the retail-sales-tax-
genersting character of the Retail Building by generating customer
visits tha’, will benefit retail tenants or providing a useful service to the
residents of uhe Apartment Building; and

(i)  The proposed use is »ot a temporary use, office use, or service use; and

(iv}  The proposed use is avtiorized in the C-3 Genera) Services Commercial
District by either the permitted use list in Section 5-102 of the Zoning
Code or the special use list i Seotion 5-105 of the Zoning Code; and

(v)  The proposed use will not have 4w adverse impact on any Approved
Retail Use in the Retail Building.

The Village has the right to require the cessation of an/ use not in compliance with
the Approval Ordinance or this Agreement.

1. Environmeptal Conditions. The Village is not iocponsible for any

adverse environmental conditions within the Property. In the development of the
Project, the Developer must remain in compliance with all applicable-faderal and
State of Illinois environmental laws and regulations.

Section 5.  Infrastructure Improvements.

A. Developer's Duty to Construct Improvements. The Developer, at its

sole cost, must construct and install all of the Infrastructure Iraprovements except as
provided under Subsection 4AG) of this Agreement.

B. Standards Applicable to Infrastructure Improvements. The following

standards apply to the construction of the Infrastructure Improvements.

@ General Standards. Al Infrastructure Improvements must be
constructed pursuant to the standards in this Agreement and all
Requirements of Law., All work performed in the construction of the
Infrastructure Improvements must be conducted in a good and
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workmanlike manner. All materials used for construction of the
Infrastructure Improvements must be new and of first-rate quality.

()  Special Standards. Construction of the Infrastructure Improvements
must conform to the applicable standards of the MWRD, IDOT, and the
IEPA.

(i)  Prosecution of the Work. Once Site Work has commenced, the

Developer and all of its contractors must prosecute work on the
Infrastructure Improvements diligently until the work is properly
completed.

(v} inspection. Engineering, Testing Services. The Developer must

previde, at its sole cost, all inspection, engineering, and testing for
coustraction of the Infrastructure Improvements, including without
limitazion (a) full on-site construction supervision services (including
daily reporis). (b) periodic inspections by a professional engineer of
construction of the Public Infrastructure Improvements, and {c) third-
party materia s sampling and testing services. The Developer must
promptly provide tke Village with the names of the project manager
and project enginear rad telephone numbers at whick the project
manager and project enzineer can be reached at all times.

& Vi tions Apgprovals. Village representatives have the
full right, the permission of the Jeveloper, and the authority to inspect
all work on the Infrastructure Improvements at all times and to
confirm compliance with all requirem:nts of this Agreement and all
Requirements of Law.

(vi Other Approvals. When the constructior. of an Infrastructure
Improvement requires the permission or appioval of a regulatory
agency, including without limitation the MWRD, [DOT, or the IEPA,
then the Developer must take all steps required to ohiain the required
permission or approval. The Developer may not conmince work
requiring the permission or approval of any such agency in ag~ance of
receiving that permission or approval.

. dule f mpletion of Public Infrastructure Improvements. - All
Public Infrastructure Improvements must be completed and made ready for
inspection, approval, and any required acceptance by the Village in a manner
consistent with the Public Infrastructure Construction Schedule as it may be
modified from time to time. The Developer will be allowed extensions of time beyond
the completion dates set forth in the Public Infrastructure Construction Schedule
due to force majeure or if approved by the Village Manager in writing for good cause
shown. To make a claim for an extension of time for delay due to force majeure, the
Developer must, within five days after the Uncontrollable Circumstance commences
and again within five days after the delay terminates, give notice to the Village
including the cause for the delay, the period or anticipated period of the delay, and

32159218 -13-




e e

‘,.._._., _

15271198058 Page: 32 of 54

UNOFFICIAL COPY

the steps taken by the Developer to mitigate the effects of the delay. Any failure of
the Developer to give the required notice will be deemed a waiver of any right to an
extension of time for any delay due to force majeure.

D.  Approvals of Public Infrastructure Improvements. When the Developer

determines that a Public Infrastructure Improvement has been properly completed,
the Developer must request final inspection and approval of that Public
Infrastructure Improvement by the Village. The notice and request must be given
sufficiently in advance to allow the Village time to inspect that Public Infrastructure
Imprzvement and to prepare a punch list of items requiring repair or correction and
to allow ihe Developer time to make all required repairs and corrections prior to the
schedule completion date. The Developer must promptly make all necessary
repairs apd_rorrections as specified on the punch list. The Village will not be
required to appiove any Public Infrastructure Improvement until it has been fully
and properly comvieted in accordance with the Approved Final Engineering Plans,
including without iimitation all punch list work for that Public Infrastructure
Improvement.

E. Dedication anl Acceptance of Public Infrastructure Improvements.

The Developer will dedicate to the Village the approved Public Infrastructure
Improvements, except () bicycld ravking, (ii) the Pedestrian Walkway, (iii) the
Ogden / La Grange Sidewalk, and (iv) anv other Public Infrastructure Tmprovement
that is specified in the Approved Final Engineering Plans as being retained by the
Developer. The Village must accept a Fubliz Infrastructure Improvement when it
bas been fully and properly completed, but nithing will constitute an acceptance by
the Village of any Public Infrastructure Impreve:pant except only express written
acceptance by the Village. Prior to acceptanre. of a Public Infrastructure
Improvement by the Village, the Developer must executr, v cause to be executed, all
documents that the Village reasonably requests to tranefer swnership of that Public
Infrastructure Improvement to the Village, free and clear ¢f all liens, claims, and
encumbrances or restrictions that would prevent the Viiloze from operating,
maintaining, repairing, or replacing that Public Infrastructure Imyrovement. The
documents transferring ownership of a Public Infrastructure Impgrovement to the
Village must be reasonably acceptable in form and substance to the Vil'age Manager.
The Developer, simultaneously, must grant or cause to be granted to the Viliage any
easement or other property right necessary for the Village to operate, nisintain,
service, repair, and replace a Public Infrastructure Improvement if such a projerty
right has not previously been granted to the Village, which grant must be in form
and substance reasonably acceptable to the Village and the Developer.

F Guaranty and Maintenance of  Public Infrastructure

Improvements. The Developer hereby guarantees the prompt and satisfactory
correction of all defects and deficiencies in any Public Infrastructure Improvement
that occur or become evident within two years after approval and any required
acceptance of that Public Infrastructure Improvement by the Village pursuant to this
Agreement. If any defect or deficiency occurs or becomes evident during the two-year
period, then the Village will give notice to the Developer stating the defect or
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deficiency and the Developer must correct the defect or deficiency within 10 days
after receipt of the notice or, if the defect or deficiency cannot reasonably be corrected
within that 10-day peried, then such longer period of time as is reasonably necessary
to correct the defect or deficiency so long as the Developer had promptly commenced
and is diligently pursuing the correction. If the defect or deficiency is not corrected
within the required time period, then the Village may undertake the correction and
then the Village will have the right to draw from the performance securities
deposited pursuant to Section 10 of this Agreement to reimburse itself for all costs
and expenses incurred in making the correction. If any Public Infrastructure
Imprzvement is repaired or replaced by the Developer pursuant to the demand of the
Village, ‘iien the guaranty provided by this Subsection 5F will be extended, as to the
repair or replacement, for two full years after the date of completion of the repair or

replacemeri.

If the Consulting Fingineer determines at any time that the Developer is not
adequately maintaiZing or has not adequately maintained any Public Infrastructure
Improvement for which the Developer has maintenance responsibility, then the
Village may give written notize to the Developer and any Mortgagee for which the
Developer has previously given the Village full and current contact information of
the inadequate maintenance.! lf the Developer has not cured the inadequate
maintenance within 10 days aiter receipt of the notice or, if the inadequate
maintenance cannot reasonably be cured within that 10-day period, then such longer
period of time as is reasonably necessary to cure the inadequate maintenance so long
as the Developer had promptly commenced ar.d is diligently pursuing the cure, then
the Village may enter on any or all of the Freperty for the purpose of performing
maintenance work on any affected Public Infrastzu-ture Improvement. Thereafter
the Village will give the Developer, and any Mortgage (as defined in Subsection 156H
of this Agreement) for which the Developer has previousiy given the Village full and
current contact information, 30-days notice and invoice for reimbursement of all
costs actually incurred by the Village. If the Village's inveics has not been paid
within that 30-day period, then the Village will give a final {ivi-day written notice
for retmbursement to the Developer and any Mortgagee for which tlie Developer has
previously given the Village full and current contact informatiior-2nd if the
Developer fails to make full reimbursement within that five-day peiiod, then the
Village will have the right to draw from the performance securities’ Penosited
pursuant to Section 10 of this Agreement.

G. intenance of Ogden / La Grange Sidewalk. The Developer must
maintain the Ogden / La Grange Sidewalk in good condition at all times. If the
Developer fails to maintain that sidewalk in good condition, and fails to cure the
maintenance failure within 30 days for capital maintenance matters (or such longer
period of time as is reasonably necessary to cure the inadequate maintenance so long
as the Developer had promptly commenced and is diligently pursuing the cure), or
within 24 hours for routine maintenance matters such as snow removal; litter,
rubbish, and garbage removal; landscaping maintenance; removal or repair of safety
hazards: and similar matters, after written notice from the Village to the Developer
stating the maintenance issue, then the Village, under this Subsection G and the
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permanent easement over the Ogden / La Grange Sidewalk granted to the Village,
may perform the necessary maintenance using its own forces or a third party and
then either reimburse itself for all costs it incurs to perform the maintenance, using
special service area tax funds collected or to be levied or, subject to the following
notices, demand reimbursement of those costs from the Developer if special service
area tax funds are not immediately available. The Village must give a second, 30-
day written notice of a demand for reimbursement from the Developer, which notice
must be given to the Developer and any Mortgagee for which the Developer has
previously given the Village full and current contact information. If the Developer
fails Zo 12ake full reimbursement within the second 30-day period, then the Village
will give'a final five-day written notice for reimbursement to the Developer and any
Mortgagee ‘o which the Developer has previously given the Village full and current
contact informiztion and if the Developer fails to make full reimbursement within
that five-day pericd, then the reimbursement amount, together with interest and
costs of collection, 'will become a lien against the Property and the Village will have
the right to colleci that reimbursement amount, with interest and costs, and to
enforce the lien in the 4sme manner as mortgage foreclosure proceedings. The
Village lien will be subordineie to the lien of any mortgagee or similar financing then
in place on the Property.

H. Landscaping and Maiitenance of Retail Building Parcel. Except as

provided in the next sentence of tlis Paragraph H, the Developer must install
landscaping on the Retail Building Palcel in accordance with the Retail Building
Parcel Interim Landscaping Plan within 90 duys after the first temporary certificate
of occupancy is issued for the Apartment Bualling and before a final certificate of
occupancy is issued for the Apartment Building - The requirement to install the
landscaping will not apply if the Developer has filed with the Village a completed
application for a building permit to construct the Retsii Building. The Developer
must maintain the landscaping on the Retail Building Faxcsi in good condition at all
times until a building permit has been issued for, and con¢tiuction has commenced
on, the Retail Building. The duty of the Developer to maintain <he landscaping has
no expiration, and if the Retail Building is never constructed, theu the Developer
must maintain the landscaping in perpetuity. If the Developer fails to zaaintain the
landscaping in good condition, and fails to cure the maintenance failure within 30
days after written notice from the Village to the Developer stating the majutshance

_ issue, then the Village, under this Subsection H, may perform the nelessary

maintenance using its own forces or a third party and then either reimburse itse(f for
all costs it incurs to perform the maintenance, using special service area tax funds
collected or to be levied or, subject to the following notices, demand reimbursement
of those costs from the Developer if special service area tax funds are not available.
The Village must give a second 30-day written notice for reimbursement from the
Developer, which notice must be given to the Developer and any Mortgagee for which
the Developer has previously given the Village full and current contact information.
If the Developer fails to make full reimbursement within the second 30-day period,
then the Village will give a final five-day written notice for reimbursement to the
Developer and any Mortgagee for which the Developer has previously given the
Village full and current contact information and if the Developer fails to make full

32159218 16




[P —

15271198058 Page: 35 of 54

UNOFFICIAL COPY

reimbursement within that five-day period then that reimbursement amount,
together with interest and costs of collection, will become a lien against the Property
and the Village will have the right to collect that reimbursement amount, with
interest and costs, and to enforce the lien in the same manner as morigage
foreclosure proceedings. The Village lien will be subordinate to the lien of any
mortgagee or similar financing thern in place on the Property.

L A nt of Co ion. If the Developer abandons the Project,
then the Developer, within 60 days after notice from the Village, must remove any
parti<lly constructed or partially completed portion of the Apartment Building from
the Property. For purposes of this Paragraph I, “abandons” means cessation of
construclion. for a continuous period of 90 days for any reason other than force
majeure. if ipe Developer faills or refuses to remove the partially constructed or
partially complew2 portions of the Apartment Building within the 60-day period or
such longer periocd of time as is reasonably necessary to complete the removal so long
as the Developer zad promptly commenced and is diligently pursuing the cure, then
the Village will have, an? i~ hereby granted in addition to all other rights afforded to
the Village in this Agreemeni and by law, the right, at its option, to demolish and
remove any partially constructed or partially completed portions of the Apartment
Building. Thereafter, the Village may charge the Developer, by 30-days notice to the
Developer and any Mortgagee for which the Developer has previously given the
Village full and current contact infor:patisn, an amount equal to the Village’s actual
cost of that work, including without lim. tation legal and administrative costs. If the
amount so charged is not paid by the Dev:lepar within the 30-day period, then the
Village must give a final five-day written not:cs for reimbursement to the Developer
and any Mortgagee for which the Developer has pieiously given the Village full and
current contact information and if the Developer taiisio pay the amount so charged
within that five-day period, then the reimbursement ariount, together with interest
and costs of collection, will become a lien against the Frorerty and the Village will
have the right to collect that reimbursement amount, with interest and costs, and to
enforce the lien in the same manner as mortgage foreclosure proceedings. The
Village lien will be subordinate to the lien of any mortgage or similar financing then
in place on the Property.

dJ. As-Built Plans. Within 30 days after completion of construcaGon of any
Public Infrastructure Improvement, the Developer must submit to the Village
Manager final, “as-built” plans for that improvement,

K. cust tersection Improv ts; Locust Avenu
Ji@;‘!.ﬂl.k..&ﬁi_mm The Village is seeking IDOT approval for the Locust

Avenue Intersection Improvements Plans and full funding for the cost of the Locust
Avenue Intersection Improvements (the “Locust Avenue Funding’). After IDOT has
approved the Locust Avenue Intersection Improvements, and after the Locust
Avenue Funding is secured, the Village will cause the I.ocust Avenue Intersection

Improvements to be constructed.

The Developer must pay $300,000 cash to the Village for installation of traffic
signals as part of the Locust Avenue Intersection Improvements. That payment
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must be made before the earlier to occur of (a) the award by the Village or IDOT of
any contract for construction work on an element of the Locust Avenue Intersection
Improvements or (b) the issuance by the Village of the first certificate of occupancy
for the Apartment Building. That payment will fulfill the Developer's obligations
related to the Locust Avenue Intersection Improvements, except only for installation
of the improvements in the Basic Locust Area Sidewalk & Landscaping Plan or the
Enhanced Locust Area Sidewalk & Landscaping Plan as provided in this Subsection
K.

The “ilage may use third-party forces to undertake construction of the Locust
Avenue intersection Improvements, or the Village in its discretion may, if the
Developer~'s rontractor is still working on the Project, determine to enter into a
contract wich.che Developer's contractor to construct the Locust Avenue Intersection
Improvements ai < vegotiated price.

If construction of the Locust Avenue Intersection Improvements commences prior to
the issuance of a final certilicate of occupancy for the Apartment Building, then the
Developer must install che improvements shown on the Enhanced Locust Area
Sidewalk & Landscaping Plan, which installation may be made after or
simultaneously with constructinr of the Locust Avenue Intersection Improvements,
whichever is most efficient and feas'ble in the determination of the Developer.

If, however, the Village and the Developer cetermine that construction of the Locust
Avenue Intersection Improvements will riot commence until after completion of
construction of the Ogden / La Grange Sidew:dk and issuance of a final certificate of
occupancy for the Apartment Building, then the Developer will install the Basic
Locust Area Sidewalk & Landscaping Plan, Therzaiter, the Developer may choose,
in its discretion, one of the following options:

@ The Developer may deposit with the Village ¢4si in the amount of the
Approved Cost Estimate for installation of the wr:provements in the
Enhanced Locust Area Sidewalk & Landscaping Plan to reimburse the
costs of future installation by the Village. That deposit of cash will
fulfill all of the Developer’s obligations related to the installa:ion of the
improvements in the Enhanced Locust Avea Sidewalk & Laud:caping,
or

(i) The Developer may retain the responsibility to install “the
improvements in the Enhanced Locust Area Sidewalk & Landscaping
Plan in the future promptly after the Locust Avenue Intersection
Improvements are completed. In this case, the Developer must provide
the Village a performance letter of credit in the amount of the
Approved Cost Estimate for installation of the improvements in the
Enhanced Locust Area Sidewalk & Landscaping Plan, in a form similar
to the Performance and Payment Letter of Credit defined in Subsection
10A of this Agreement. If at any time the Developer determines that it
no longer desires to retain responsibility to install the improvements in
the Enhanced Locust Area Sidewalk & Landscaping Plan, then the
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Developer may deposit with the Village cash in the amount of the
Approved Cost Estimate in the manner stated in (i) above and the
Village will return the performance letter of credit to the Developer.
That deposit of cash will fulfill all of the Developer's obligations related
to the installation of the improvements in the Enhanced Locust Area
Sidewalk & Landscaping.

The Locust Avenue Intersection Improvements will be constructed in accordance
with the Locust Avenue Intersection Improvements Plans, as they may be revised if
requized by IDOT.

L. artment Building Parking Gara ss.  The Village will grant
for the berctt nf the Property non-exclusive rights of ingress and egress for the
Apartment Buwllding parking garage over the Locust Avenue right of way. The
easement will be grarted at the time of the Developer's acquisition of the Apartment
Building Parcel in the form attached to this Agreement as Exhibit I.

M. Sign Easements. The Developer may submit plans for a sign related to
the Project in the area of the intersection of La Grange Road and Shawmut Avenue
and for a sign in the area of the iatersection of Ogden Avenue and Locust Avenue.
The Village will grant to the Develuper, for the benefit of the Property, easement
rights or other appropriate rights to'iastall, maintain, and repair one or both of the
signs if the sign is approved by the Villige ander the Village’s generally applicable
sign regulations in effect as of the Effective Dzte and if the sign is located on Village
property or other property over which the Village has jurisdiction to grant such
rights. The foregoing grant of easements will be it form substantially the same as
the form attached to this Agreement as Exhibit I.

N.  Temporary Construction Esasements. The Village will grant the
Developer temporary construction easements as depicted i the Approved Final
Engineering Plans over (i) the Locust Avenue parking lot abut{inZ the east property
line of the Property and (i) the Shawmut Avenue right of wey abutting the
northwest corner of the Property near La Grange Road, which easer.ents will be for
the purposes of, and sufficient for, the Developer undertaking work cn the Project
both within the easement premises and within the Property adjacert tc the
easement premises.

Section 6.  Construction Staging, Traffic, Parking; Streets.

A. Construction Staging. When the Developer commences a phase of the
Project, then the staging of work must be in conformance with approved construction
staging plans, as they may be revised from time to time. The staging plans must
include, among other things, plans for maintaining public vehicular access through
the intersection of La Grange Road and Shawmut Avenue to the existing multiple
family residential building called La Grange Tower and through the intersection of
Ogden Avenue and Locust Avenue to Gordon Park.
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B. Designated Traffic Routes. The Village, in consultation with the

Developer, may designate routes of access to the Property for construction traffic to
protect pedestrians and to minimize disruption of traffic and damage to particular
streets. The designated routes will not unduly hinder or obstruct efficient access to
the Property for construction traffic.

C. Parking. All construction-related vehicles, including passenger
vehicles and construction equipment, must be parked within the Property or in areas
designated in advance in writing by the Village.

L. Streets, Sidewalks, and QOther Rights-Of-Way. Work on streets,

sidewalks, and other rights-of-way related to the Project must meet the following
standards’

@ Coumpiiance with Plans. All work within rights-of-way must comply
with “te Approved Final Engineering Plans and other applicable terms

of this Agreement.
(i)  Protection of I'inal Surface Course; Restoration. Except with the prior

express consent of the Village, no construction traffic may use any
improved public righ.-nf-way after installation of the final surface
course of that right-ol-~ay. If the Developer uses an improved public
right-of-way for construction 1raffic, then the Developer must keep that
right-of-way free and clear of mud, dirt, debris, obstructions, and
hazards and must, after the vse is no longer necessary, restore and
repair that right-of-way to Village st.ndards.

i  Dedication and Acceptance. No stres., sidewalk, or other right-of-way
" will be accepted by the Village, and the Villags will have no obligation

or liability in respect of the street, sidewalk, 07 vther right-of-way, until
the street or other right-of-way has been cumpisied, approved, and
accepted by the Village in accordance with tirs Agreement. The
Developer acknowledges and agrees that (a) the Village will not be
obligated to accept any street or other right-of-vay until all
construction traffic on the street has ceased and the siiest.or other
right-of‘way has been completed and, if necessary, resccced and
repaired as required by this Agreement and (b) the Village wil 7. be
obligated to keep any street, sidewalk, or other right-of-way cleared,
plowed, or otherwise maintained until the street, sidewalk, or other
right-of-way has been completed, approved, and accepted by the Village
in accordance with this Agreement, or until other arrangements are
made satisfactory to the Village Manager in the reasonable exercise of
his or her discretion.

E. Leasing Office. At a reasonable time determined by the Developer
prior to completion of the Apartment Building, the Developer may install a
temporary leasing office structure within the Property in a location determined by
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the Developer and the Village based on ease of public access and protection of public
safety.

Section 7.  Project Declaration.

The approved Project Declaration is attached to this Agreement as Exhibit D.
Prior to the issuance by the Village of any permit for work within the Property other
than Site Work, the Project Declaration must be recorded against the Property. The
Project Declaration may not be amended without the prior express written consent of
the Viliage in any manner that (A) materially affects the easement rights granted
therein ‘o the Village or the Village’s free exercise of those rights or (B) alters any
right or reriedy granted or reserved to the Village, including without limitation the
right of the Village to perform necessary maintenance and repairs, to be reimbursed
for all of its cisis related to maintenance and repairs, and to have a lien against the
appropriate Propercr for unpaid costs.

Section 8.  Fees.

A Negotiation ard Review Fees; Utilities Costs. In addition to all other
costs, payments, fees, chargrs,) contributions, or dedications required by this
Agreement or by the Requiremerits of Law, the Developer must pay to the Village,
promptly after receipt of a writtea demand or demands for payment, all legal,
engineering, and other consulting or administrative fees, costs, and expenses
incurred or accrued in connection with the review and processing of plans for the
development of the Property and in connecrior with the negotiation, preparation,
consideration, and review of this Agreement, 2. the standard rates charged to the
Village. Payment of all fees, costs, and expenses for which demand has been made,
but payment has not been received, by the Viliage prior to execution of this
Agreement must be made by a certified or cashier’s chek coutemporaneous with the
execution of this Agreement by the Village. Further, the Jreveloper agrees that it
will continue to be liable for and to pay, promptly after recein¢ r{ a written demand
or demands for payment, the fees, costs, and expenses incurrec. i connection with
any applications, documents, or proposals, whether formal or infémnal. of whatever
kind submitted by the Developer to the Village during the term of this Ageement in
connection with the use and development of the Property. Further, the uveloper
agrees that it will be liable for and will pay promptly after demand all fecs, vosts,
and expenses incurred by the Village for publications and recordings requirsd in
connection with the above matters.

B. Other Village Fees. In addition to all other costs, payments, fees,
charges, contributions, or dedications required by this Agreement, the Developer
must pay to the Village all standard application, inspection, and permit fees, all
standard water and sewer fees, tap-on fees, and charges, and all other standard fees,
charges, and contributions pursuant to the Requirements of Law.

C. el ent for Village Work on Utilities. If during the
construction of the Project the Developer discovers a Village water main, sewer
main, or other utility that must be relocated to avoid conflict with the Project, then
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the Developer and the Village will determine how, where, and by whom the utility
will be relocated and will determine the proportionate allocation of the cost of that
relocation.

Section 9.  Special Service Areas.

To provide for the maintenance of certain areas of the Property including
among other things landscaping, sidewalks, street furniture, and lighting (the
“Special Services’), the Village will create the following two special service areas
over *no Property.

A Retail Parcel SSA. The Village will establish a Retail Building Parcel
special servicy area (the “Betail Parcel S54”), the boundaries of which will coincide
with the lot lines of the Retail Building Parcel {except not including any portion of
the Ogden / La Grange Sidewalk included in the Ogden / La Grange Sidewalk SSA).
The purpose of th> Retail Parcel SSA will be to provide the special services of
maintaining the Retzil Building Interim Landscaping if the Developer fails to
properly maintain the Kztail Building Interim Landscaping. The Retail Parcel SSA
will authorize the levy of a \ipecial service area tax from time to time at the Village's
discretion on the property witnin the Retail Parcel SSA’s boundaries to establigh,
maintain, and replenish a Retall ?rrcel SSA Tax Fund sufficient to pay for the
special services. The Village may levy the tax necessary from time to time to
establish, maintain, and replenish the Reiail Parcel SSA Tax Fund in an amount
determined by the Village as appropriate vy o $5,000. The Developer hereby agrees
not to object to the creation of the Retail B.alding SSA or any tax levy consistent
with this Subsection A and agrees not to solicit zbiuctions from others.

B. Qgden / La Grange Sidewalk SSA. The Village will establish an Ogden

/ La Grange Sidewalk special service area (the “Ogden / Lu Grange Sidewalk SSA”,
the boundaries of which will include all of the Ogden / La ('range Sidewalk. The
purpose of the Ogden / La Grange Sidewalk SSA will be %0 provide the special
services of maintaining the Ogden / La Grange Sidewalk if the Developer fails to
properly maintain the Ogden / La Grange Sidewalk. The Ogden / La Grange
Sidewalk SSA will authorize the levy of a special service arvea tax frota tine to time
on the Property to establish, replenish, and maintain an Ogden / La Crange
Sidewalk SSA Tax Fund sufficient to pay for the special services. The Villase may
levy the tax necessary from time to time to establish, maintain, and replenis the
Ogden / La Grange Sidewalk SSA Tax Fund in an amount determined by the Village
as appropriate up to $10,000. The Developer hereby agrees not to object to the
creation of the Ogden / La Grange Sidewalk SSA or any tax levy consistent with this
Subsection B and agrees not to solicit objections from others.

Section 10. Performance Security.
A Cash Escrow; Letter of Credit. As security to the Village for the

performance by the Developer of the Developer's obligations to construct and
complete the Public Infrastructure Improvements pursuant to and in accordance
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with this Agreement, the Developer must deposit with the Village Manager the
following:

)] Inspection and Legal Work Escrow. The sum of $20,000 cash (the
“Inspection and Legal Work Escrow’) to be held by the Village and

drawn on to reimburse the Village for costs incurred by the Village for
engineering services, legal services, special inspections, or analyses
provided for the Project by outside vendors. Any interest earned on the
Inspection and Legal Work Escrow will be added to the escrow, but the
Village is not required to cause interest to be earned. If draws on the
Inspection and Legal Work Escrow reduce the balance in the escrow to
$3,000 or below at any time, then the Developer must restore the
inspection and Legal Work Escrow to a level determined by the Village
\but-not exceeding $10,000). Any money remaining in the Inspection
and isgal Work Escrow will be distributed to the Developer within 60
days-after notice from the Developer to the Village requesting that
reimburseme:i, after (a) issuance of the final certificate of occupancy
for the Apartrent Building and (b) either completion of the Retail
Building Parcel Interim Landscaping or issuance of a certificate of
occupancy for the Retail Building, whichever occurs first.

(ii) Letter of Credit. A performance and payment letter of credit in an
amount equal to 105 percent of the Approved Cost Estimate (the
“Performance and Payment Leiter of Credif") in the form required in
Subsection 10E of this Agreemet

(iti) Condition Precedent. The deposit of the Performance and Payment
Letter of Credit and the Inspection an’ legal Work Escrow is a

condition precedent to issuance of any permit'by the Village for work
on the Project.

B. Maintepance of Security. The Performance and Peyment Letter of

Credit and the Inspection and Legal Work Escrow must be maintained and renewed
by the Developer, and will be held in escrow by the Village, until aprraval and
acceptance, where appropriate, dedication of all the Public Infrasiructure
Improvements by the Village pursuant to Subsections 5D and 5E of this Agrzement
and until the posting of the Guaranty Letter of Credit required by Subsection 15C of
this Agreement. After the acceptance and posting of the Guaranty Letter of Credit,
the Village will release the Performance and Payment Letter of Credit and return it
to the Developer and any amounts remaining in the Inspection and Legal Work
Escrow.

C. Guaranty Letter of Credit. As a condition of the Village's approval and
acceptance, where appropriate, of any or all of the Public Infrastructure

Improvements pursuant to Subsections 5D and 5E of this Agreement, the Developer
must post a letter of credit, in the form required by Subsection 10E of this
Agreement, in the amount of 10 percent of the actual total cost of the Public
Infrastructure Improvements as security for the performance of the Developer's
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obligations under this Agreement (the “Guaranty Letter of Credit’). The Guaranty
Letter of Credit will be held by the Village in escrow until the end of the two-year
guaranty period set forth in Subsection 5F of this Agreement or until two years after
the proper correction of any defect or deficiency in the Improvements pursuant to
Subsection 5F and payment therefor, whichever occurs later. If the Village is
required to draw on the Guaranty Letter of Credit by reason of the Developer's
failure to fulfill its obligations under this Agreement, then the Developer, within 20
days thereafter, will cause the Guaranty Letter of Credit to be increased to its full
original amount.

1) Costs. The Developer bears the full cost of securing and manufacturing
the Perfcerance and Payment Letter of Credit and the Guaranty Letter of Credit.

E.  I'urmg of Letters of Credit. The Performance and Payment Letter of
Credit and the {varanty Letter of Credit each must be in substantially the forms
attached to this Aezement as Exhibit J, with minor revisions as may be requested
by the issuer and apurcved by the Village Manager and Village Attorney. Each
letter of credit also must be from a bank having capital resources of at least
$25,000,000, with an office in the Chicago Metropolitan Area or other location
acceptable to the Village and irisvred by the Federal Deposit Insurance Corporation.
Each letter of credit must, at a injzimaum, provide that () it will expire no earlier
than the later of two years after the late of its issuance or 30 days after delivery to
the Village, in the manner provided in Sictivn 15 of this Agreement, of written notice
that the letter of credit will expire, (i} it may be drawn on based on the Village
Manager’s certification that the Developer hra failed to fulfill any of the obligations
for which the letter of credit is security, as statéd ip-Subsections 104, 10B, and 10C
above as well as for the reasons stated in Subsectiops 10F, 10G, and 10H below, (ii)
it does not require the consent of the Developer pricr ia any draw on it by the
Village, (iv) it cannot be canceled without the prior wiittex consent of the Village,
and (v) if at any time it will expire within 30 or any lesser auwber of days, and if it
has not been renewed, and if any obligation of the Developer for which it is security
remaing uncompleted or unsatisfactory, then the Village, after & final five-day
written notice to the Developer and any Mortgagee for which the Dsveloper has
previously given the Village full and current contact information, and chsreafter
without being required to take any further action of any nature whatsoever. way call
and draw down the letter of credit and thereafter either hold all proceeds as'sscurity
for the satisfactory completion of all obligations or employ the proceeds to com)le.e
all obligations and to reimbuxse the Village for any and all costs and expenses,
including legal fees and administrative costs, incurred by the Village in connection
therewith, as the Village may determine.

After complstion of the Developer's obligations to construct and complete the Public
Infrastructure Improvements pursuant to and in accordance with this Agreement,
and after reimbursement of the Village for all costs and expenses incurred by the
Village, including without limitation legal fees and administrative costs, then the
Village will release to the Developer any proceeds remaining on deposit with the
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Village drawn from the letter of credit and return the letter of credit to the
Developer.

The Performance and Payment Letter of Credit will provide that the aggregate
amount of the letter of credit may be reduced two times as follows, each upon joint
written direction by the Developer and the Village, to reimburse the Developer for
payment of Public Infrastructure Improvement work satisfactorily completed: (1)
once to the amount of 55 percent of the Approved Public Infrastructure Cost
Estimate when Public Infrastructure Improvements totaling 50 percent of Approved
Public Infrastructure Cost Estimate have been completed and accepted by the
Village and (i) 2 second time to the amount of 30 percent of the Approved Public
Infrastrustoe Cost Estimate when 75 percent of Approved Public Infrastructure
Cost Estiriatc have been accepted by the Village. No reduction to reimburse the
Developer for peyment of Public Infrastructure Improvement work satisfactorily
completed will be sllowed except upon presentation by the Developer of proper
contractors’ sworn statements, partial or final waivers of lien as may be appropriate,
and all additional decurientation as the Village may reasonably request to
demonstrate satisfactory cowuipletion of the Public Infrastructure Improvement in
question and full payment ot all zontractors, subcontractors, and material suppliers.

The Guaranty Letter of Credit may rot be reduced by reason of any cost incurred by
the Developer to satisfy its obligations under Section 5 or Section 8 of this
Agreement.

F.  Replenishment of Security. Ifat any time the Village reasonably

determines that the funds remaining in the Inspetion and Legal Work Escrow and
the Performance and Payment Letter of Credit ave pot sufficient to pay in full the
remaining unpaid cost of all Public Infrastructure Improvements and all unpaid or
reasonably anticipated Village fees, costs, and expenses, v that the funds remaining
in the Guaranty Letter of Credit are not, or may not be, sucizient to pay all unpaid
costs of correcting any and all defects and deficiencies in the Pahlic Infrastructure
Improvements and all unpaid or reasonably anticipated Village fees, costs, and
expenses, then, within 20 days after a demand by the Village, the Dercloper must
increase the amount of the Inspection and Legal Work Escrow or the sprropriate
letter of credit to an amount determined by the Village to be sufficient to pay nnpaid
fees, costs, and expenses. Failure to so increase the amount of the security will be
grounds for the Village to retain any remaining balance of the Inspection and Iegal
Work Escrow and to receive the proceeds of, or to draw down, as the case may be, the
entire remaining balance of the appropriate letter of credit. Upon completion of the
Developer’s obligations to construct and complete the Public Infrastructure
Improvements pursuant to and in accordance with this Agreement, and after
reimbursement of the Village for all fees and all costs and expenses, including legal
fees and administrative costs, incurred by the Village, then the Village will release to
the Developer any remaining funds in the Inspection and Legal Work Escrow and
any proceeds remaining on deposit with the Village from any letter of credit and will
return the letter of credit to the Developer.
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G.  Replacement Letters of Credit. If at any time the Developer and the

Village determine that the bank issuing either the Performance and Payment Letter
of Credit or the Guaranty Letter of Credit is without capital resources of at least
$265,000,000, then the Village will have the right to demand that the Developer
provide a replacement letter of from a bank with capital resources of at Jeast
$25,000,000 and otherwise meeting the requirement set forth in Subsection £ above.

The replacement letter of credit must be deposited with the Village not later than 15
days after a demand. Upon deposit, the Village will surrender the original letter of
credi* to the Developer. Failure to provide a replacement letter of credit will be
grounds Qr the Village to retain any remaining balance of the Inspection and Legal
Work Escrew and to draw down the entire remaining balance of the appropriate
letter of cxedit.

H.  Use ni Funds in the Event of Breach of Agreement. If the Developer,

after all required netices and cure periods under this Agreement have been provided,
fails or refuses to complete the Public Infrastructure Improvements in accordance
with this Agreement, orfaile or refuses to correct any defect or deficiency in the
Public Infrastructure Imprcvements as required by Section 5 of this Agreement or
this Section 10, or fails or refiises to clean or repair property in accordance with a
demand made pursuant to Subse:tiur. 4G or Subsection 6D(1) of this Agreement, or
fails or refuses to pay immediately ary amount demanded by the Village pursuant to
Section 8 of this Agreement, or in any of her manner fails or refuses to meet fully any
of its obligations under this Agreement secured by a letter of eredit, then the Village,
in its discretion and after five days’ final notice %o the Developer and any Mortgagee
for which the Developer has previously given <h. Village full and current contact
information and the Developer's failure to cure its failure or refusal within that final
five-day period, may retain all or any part of the Inspectivn and Legal Work Escrow
and/or draw on and retain all or any of the funds remaining in the appropriate letter
of credit. The Village thereafter will have the right to ‘iercise its rights under
Subsections 4G of this Agreement and under this Subsection 1074, to take any other
action it deems reasonable and appropriate to mitigate the effects of any failure or
refusal, and to reimburse itself from the proceeds of the Inspection and Y.egal Work
Escrow and/or the appropriate letter of credit for all of its costs and expenses,
including legal fees and administrative expenses, resulting from or incaried as a
result of the Developer's failure or refusal to fully meet its obligations usudér this
Agreement. If the funds remaining in the Inspection and Legal Work Escrow aad/or
the appropriate letter of credit are insufficient to repay fully the Village for all costs
and expenses, and to maintain a cash reserve equal to the required Guaranty Letter
of Credit during the entire time such Guaranty Letter of Credit should have been
maintained by the Developer, then the Developer, upon demand of the Village
therefor, must immediately deposit with the Village any additional funds as the
Village reasonably determines are necessary to fully repay such costs and expenses
and to establish such cash reserve. After (i) completion of the Developer’s obligations
to construct and complete the Public Infrastructure Improvements pursuant to and
in accordance with this Agreement, (ii) correction of all defects and deficiencies in the
Public Infrastructure Improvements as required by Subsection 5F of this Agreement,
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(ii1) repair of property in accordance with a demand made pursuant to Subsection 4G
of this Agreement, (iv) payment of all amounts demanded by the Village pursuant to
Section 8 of this Agreement, (v) compliance with all other terms of this Agreement
secured by a letter of credit, and (vi) reimbursement of the Village for all fees and all
costs and expenses, including legal fees and administrative costs, incurred by the
Village, then the Village will release to the Developer any remaining Inspection and
Legal Work Escrow and any proceeds remaining on deposit with the Village from any
letter of credit and return the letter of credit to the Developer.

1. Village Lien Rights. If any money, property, or other consideration due
from the Developer to the Village pursuant to this Agreement is not either recovered
from the rerformance security deposits required in this Section 10 or paid or
conveyed ts the Village by the Developer within 30 days after a demand for payment
or conveyeance, tbcn the Village must send a 30-day notice to the Developer and any
Mortgagee for whichk the Developer has previously given the Village full and current
contact informativii, steting that the Developer has failed to make the required
payment or conveyance - I the payment or conveyance is not made to the Village
within that 30-day period theii, after a final, five-day notice to the Developer and any
Mortgagee for which the Develorer has previously given the Village full and current
contact information, the money, sx an amount equal to the Village's reasonable
estimate of the value of the propercy nr other consideration, together with interest
and costs of collection, including legal fees-and administrative expenses, will become
a lien upon all portions of the Property in which the Developer retains any legal,
equitable, or contractual interest, and the Village will have the right to collect the
amount or value, with interest and costs, inc'oding legal fees and administrative
expenses, and the right to enforce the lien in %p: same manner as in statutory
mortgage foreclosure proceedings. The lien will be sihordinate to any mortgage then
in place on the Property. Any sale or transfer will not r2lieve the Property from
liability for any charges thereafter becoming due, wor from the lien of any
subsequent charge.

Section 11. Liability and Indemnity of Village.

A, Village Approvals. The Village represents that, to the hest of its
knowledge, (i) the approvals made in the Approval Ordinance are proper an.d valid,
(i) there are no other zoning approvals or consents required as a condition per.cedent
to commencement of the Project except those that are specifically stated in ikis
Agreement, (iii} there are no other approvals or permits required with respect to
development of the Property, but only building permit application, fees, and
issuances and other similar matters that are standard throughout the Village, and
(iv) there are no obligations, bonds, fees, assessments, contributions, or costs to be
fulfilled or paid with respect to the development of the Property except those that are
specifically stated in this Agreement or that are standard throughout the Village.

B. Village Reviews. The Developer acknowledges and agrees that the
Village is not, and will not be, in any way liable for any damages or injuries that may
be sustained as the result of the Village’s review and approval of any plans for the
Property or the Improvements, or the issuance of any approvals, permits,
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certificates, or acceptances for the development or use of the Property or the
Improvements, and that the Village’s review and approval of those plans and the
Improvements and issuance of those approvals, permits, certificates, or acceptances
does not, and will not, in any way, be deemed to insure the Developer, or any of its
heirs, successors, assigns, tenants, and licensees, or any other person, against
damage or injury of any kind at any time.

C. Village Procedures. The Developer agrees not to challenge the Village's
approval of this Agreement or the Approval Ordinance,

D:~ Indemnification. The Developer acknowledges that the accuracy and
sufficiency nf the Developer’'s plans and specifications for the Project are entirely the
responsibilicy of the Developer and are not the responsibility of the Village,
regardless of wurther the Village reviews or approves the Developer’s plans and
specifications for upparently consistency with the Village’s codes. The Developer
agrees to, and doec-uereby, indemnify the Village and all Village elected or appointed
officials, officers, emyployeszs, agents, representatives, engineers, and attorneys
(collectively the “Indemnitees”) from any and all third party claims that may be
asserted at any time against any of the Indemnitees in connection with () any design
defect in the Developer's plans or specifications for the Project or any Public
Infrastructure Improvement, regariizss of the Village's review and approval of any
Developer plan or specification for the Project or the Public Infrastructure
Improvements or the Village's issuance of any approval, permit, certificate, or
acceptance for the Project based on the apparent consistency of any Developer plan
or specification for the Project or any Public {pirastructure Improvement or (i) the
design, development, construction, maintenance, ‘or use of any portion of the
Property or the Infrastructure Improvements (ssch a “Claim” and collectively
“Claims’). The foregoing indemnity does not apply o extend to any matter
concerning maintenance by the Village of any Public Infrastructure Improvement
after that Public Infrastructure Improvement has been accepted by the Village in
accordance with this Agreement.

The Village must promptly notify the Developer of any Claim in suffirient time to
avoid prejudice to the Developer arising from a lapse of time, and the Village must
tender defense of a Claim to the Developer, which must assume and <orcrol the
defense of the claim with counsel of its own selection and reasonably acceptable to
the Village.

E. Defense Expenses. The Developer will, and does hereby agree to, pay
all expenses, including without limitation legal fees and administrative expenses,
incwrred by the Village in examining and tendering the defense of any Claim to the
Developer in accordance with Subsection D above.

Section 12, Nature, Survival, and Transfer of Obligations.

A, inding Nature of Agreement; Assignment of A ent. The
obligations assumed by the Developer under this Agreement are binding on the
Developer, on all of the Developer’s successors and assigns, and on all successor legal
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or beneficial owners of record of all or any portion of the Property. In the event of 2
sale, transfer, or other conveyance of the Property (a “Transfer’), the Developer may
assign this Agreement as provided in this Section 12.

B.  Assignment of Agreement to Developer Affiliate. The Developer may

assign this Agreement and Transfer the Property to a Developer Affiliate without the
consent of the Village, and the Developer may assign this Agreement in connection
with financing of the purchase of the Property or financing of the Project without the
consent of the Village. An assignment under this Subsection B will be subject to all
of ths ierms and conditions of this Agreement (except if the assignment is for
collatersi purposes only), and Opus Development Company, L.L.C. will be and
remain ¢b)gated to undertake and complete construction of, and warranty work in
connectior’ wich, the Public Infrastructure Improvements, all in accordance with the
terms of this Agreement, and that obligation will be the personal obligation of Opus
Development Corpuny, L.L.C. Any such assignment and assumption, except if the
assignment is for collateral purposes only, must be memorialized by a written
agreement delivered tc the Village.

C.  Assignment of Agreement to Third-Party Entity. The Developer may
assign this Agreement as partiof 2 Transfer to a third-party entity, if the Developer

retains the right, authority, and ‘obdgation to develop and construct the Apartment
Building in accordance with the Approval Ordinance and this Agreement and if all of
the following conditions are met:

()  The Developer has paid in full'a'l costs and fees due to the Village
under the Approval Ordinance anl this Agreement.

(i)  The Property has been subdivided & provided in Subsection 8A(vi) of
this Agreement and the plat of subdivision a2s been executed by the
Developer, the Village, and all other required signatories and recorded
against the Property.

(iii) The Project Declaration has been properly completed, executed, and
recorded against the Property.

Gv)  All easements required to be granted to the Village and the ensement
agreements and plats of easement have been executed by the Dévelrner
and the Village and recorded, except only any final easements relaced
to Public Infrastructure Improvements that are not capable at the time
of assignment to be granted due to lack of necessary field data,

(v} All dedications, grants, and other property transfers required by the
Developer under this Agreement have been properly completed, except
only property dedications, grants, or other transfers that are not
capable of being completed at the time of assignment.

(v The Developer has executed a written affirmation to the Village that
Opus Development Company, L.L.C. will remain fully bound by and
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responsible under this Agreement (a) to develop and construct the
Apartment Building and (b) to construct the Public Infrastructure
Improvements and repair them during the two-year guaranty period
stated in this Agreement as a personal obligation of Opus Development
Company, L.L.C,, all in accordance with the Approval Ordinance and
this Agreement.

(vil! The performance security required under Section 10 of this Agreement
remains in full force and effect or is replaced with new performance
security of the same type and form.

Any sucl ausignment must be memorialized by a written agreement delivered to the
Village that jucludes, in addition to assignment and assumption terms, a statement
from Opus Deveicpment Company, L.L.C. affirming the “Opus Commitment” defined
in the next paragrarh of this Subsection C.

After such an assignriert.-(i) Opus Development Company, L.L.C. will retain the
right, authority, and oblizatior to develop and construct the Apartment Building and
all of the Public Infrastructure Improvements and to perform all guaranty work
related to the Public Infrastiurture Improvements, all in accordance with this
Agreement (collectively the “Opus Leinmitment’) and (ii) other than as to the Opus
Commitment, the Village agrees to si:ek recovery on any judgment solely against the
interest of Developer in the Propercy and the security provided under this
Agreement, and the Village will not serx to recover any judgment against the
Developer or its respective partners, direclors, officers, members, managers, or
shareholders, which shall not be personally liacle for such judgment.

D. of Agreement if tinn. If the Developer assigns
this Agreement to any third-party entity without retaiyng ‘he right, authority, and
obligation to develop and construct the Apartment Building in accordance with this
Agreement, then this Agreement will automatically terminaf.: #ad be null and void
and will confer no value, benefit, opportunity, entitlement, or right of any kind or
nature to the assignee or transferee.

Section 13. Term.,

This Agreement will run with and bind the Property in perpetuity aad chall
inure to the benefit of and be enforceable by the Developer and the Village. If any of
the privileges or rights created by this Agreement would be otherwise unlawfil or
void for violation of (A) the rule against perpetuities or some analogous statutory
provision, (B) the rule restricting restraints on alienation, or (C) any other statutory
or common law rules imposing time limits, then such provision will continue only
until 21 years after the death of the last swrvivor of the now living lawful
descendants of Barack Hussein Obama II, President of the United States, or for such
shorter period as may be required to sustain the validity of such provision.
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Section 14, Enforcement.

The parties to this Agreement may, in law or in equity, by suit, action,
mandamus, or any other proceeding, including without limitation specific
performance, enforce or compel the performance of this Agreement, except that (i)
the Developer agrees that it will not seek, and does not have the right under any
circumstances to seek, to recover a judgment against any Village elected or
appointed official, officer, employee, agent, representative, engineer, or attorney on
account of the negotiation, execution, or breach of this Agreement and (ii) the Village
agre<s that it will not seek and does not have the right under any circumstances to
seek, to recover & judgment against any individual Developer director, officer,
member, manager, or shareholder.

In addition to every other remedy permitted by law for the enforcement of the terms
of this Agreement; the Village will be entitled to withhold the issuance of a building
permit or a certificwie of occupancy for work or occupancy within the Property at any
time when the Develojer has failed or refused to comply with a material obligation
under this Agreement and k2s not, after the required notices stated herein, cured
that failure or refusal witlin the cure periods, if any, allowed for that failure or
refusal.

In the event of a judicial proceeding srought by one party to this Agreement against
the other party to this Agreement pursaant to this Section 14, the prevailing party
will be entitled to reimbursement from (b2 unsuccessful party of all costs and
expenses, including without limitation reusonable attorneys’ fees, incurred in
connection with the judicial proceeding.

Section 15. (eneral Provisions.

A, Notice. Any notice or communication requurzd cr permitted to be given
under this Agreement must be in writing and must be deliversd (i) personally, (i) by
a reputable overnight courier, (iii) by certified mail, return receipt requested, and
deposited in the U.S. Mail, postage prepaid, or (iv) by facsimile with confirmation of
delivery. .

Unless otherwise provided in this Agreement, notices will be deemed recrived after
the first to occur of (a) the date of actual receipt, or (b) the date that is one Lusmess
day after deposit with an overnight courier as evidenced by a receipt of deposit, ot (c)
the date that is three business days after deposit in the U.S. mail, as evidenced by a
return receipt. By notice complying with the requirements of this Subsection 154,
each party to this Agreement has the right to change the address or the addresses, or
both, for all future notices and communications to them, but no notice of a change of
addressee or address will be effective until actually received.

Notices and communications to the Village must be addressed to, and delivered at,
the following address:
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with a copy to:
Village of La Grange Holland & Knight LLP
53 South La Grange Road 131 South Dearborn Street, 30th Floor
La Grange, Illinois 60525 Chicago, Illinois 60603
Attn: Village Manager Attn: Mark Burkland
Telephone: (708) 579-2316 Telephone: (708) 578-6557

Notices and communications to the Developer must be addressed to, and delivered
at, the following address:

with a copy to
Opus Deve)snment Company , L.L.C.  Opus Holding, L.L.C.
9700 Higgins Koad, Suite 900 10350 Bren Road West
Rosemont, Illincis 60018 Minnetonka, Minnesota 55343
Attn: Sean Spellrian Attn' Thomas J. Hoben

and a copy to:

D. Albert Daspin

Daspin & Aument, LLP

227 West Monroe Street, Suite 3500
Chicago, [llinois 60606

B. Time of the Essence. Tim~ i of the essence in the performance of this
Agreement.

C. Rights Cumulative. Unless expressly provided to the contrary in this
Agreement, each and every one of the rights, reméries, and benefits provided by this
Agreement are cumulative and are not exclusive of =ay other rights, remedies, and
benefits allowed by law.

D. Non-Waiver. The Village is under no obligatisn. to exercise any of the
rights granted to it in this Agreement. The failure of the Viiz=» to exercise at any
time any right granted to the Village will not be deemed or construed to be a waiver
of that right, nor will the failure void or affect the Village's right to-anfezce that right
or any other right.

E. Consents. Unless otherwise provided in this Agreement, wheurver the
consent, permission, authorization, approval, acknowledgement, or similar indizet'on
of assent of any party to this Agreement, or of any duly authorized officer, employee,
agent, or representative of any party to this Agreement, is required in this
Agreement, the consent, permission, authorization, approval, acknowledgement, or
similar indication of assent will be in writing.

F. Facilitation of Agreement. The Village and the Developer will act in

good faith and in & reasonable and cooperative manner with respect to consents,
approvals, and other matters contemplated under this Agreement. No consent or
approval may be unreasonably delayed, conditioned, or withheld. The Village and
the Developer will execute, acknowledge, and deliver reasonable documents and
other instruments necessary to fully carry out the terms of this Agreement.
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G.  Estoppel Certificates. The Village, from time to time on request by the
Developer, execute and deliver to the Developer and to any parties designated by the
Developer, within 10 days after a demand therefor, an estoppel certificate in a form
acceptable to the Village, certifying (i) that this Agreement is unmodified and in full
force and effect or, if there had been modifications, that this Agreement is in full
force and effect as modified, (i} that the Developer is not in default of this
Agreement or specifying any defaults, and (iii) other facts reasonably requested by
the Developer.

E.  Mortgagees. The obligations of the Developer and its successors under
this Agzvement are not binding on any mortgagee, ground lessor, sale-leaseback
lessor, o t.nst deed holders (each a “Mortgagee’ that acquire title to all or any
portion of Liae’ Property by trustee’s sale, foreclosure, or deed-in-lieu of foreclosure or
otherwise. No aortgagee will have any right or entitlement, however, to proceed
with development of any kind on the Property or any portion of the Property except
only if the Mortgagee has delivered to the Village a written and binding consent and
assumption agreement iz furm and substance acceptable to the Village Manager and
Village Attorney, executed by vhe Mortgagee, accepting and agreeing to be bound by
and to comply with all of the terms, covenants, and conditions of this Agreement.

If the Developer, after all requived notices from the Village, defaults under this
Agreement, then the Village will givi: anv Mortgagee a final 15-day notice of default
and right to cure if the Village has priviously been given full and current contact
information for that Mortgagee. The Viilaze will accept a cure completed by a
Mortgagee within the final 15-day pericd, in fulfillment of the Developer's
obligations hereunder, for the account of the Develcner, and with the same force and
effect as if performed by the Developer. No cure o- sttempted cure by or on behalf of
a Mortgagee will be deemed to be an acceptance by that Miortgagee of an assignment
of this Agreement.

L Governing Law. This Agreement will be gover:ier by and enforced in
accordance with the internal laws, but not the conflicts of laws .rules, of the State of

Illinois.

d. Severability. It is hereby expressed to be the intent of the prcties to
tlus Agreement that should any provision, covenant, agreement, or portien of this
Agreement or its application to any Person or property be held invalid by a couri of
competent jurisdiction, the remaining provisions of this Agreement and the validity,
enforceability, and application to any Person or property will not be impaired
thereby, but the remaining provisions will be interpreted, applied, and enforced so as
to achieve, as near as may be, the purpose and intent of this Agreement to the
greatest extent permitted by applicable law.

K.  Entire Agreement This Agreement constitutes the entire agreement
between the parties and supersedes any and all prior agreements and negotiations
between the parties, whether written or oral, relating to the subject matter of this
Agreement.
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L. Interpretation. This Agreement will be construed without regard to
the identity of the party who drafted the various provisions of this Agreement.
Moreover, each and every provigion of this Agreement will be construed as though all
parties to this Agreement participated equally in the drafting of this Agreement. As
a result of the foregoing, any rule or construction that a document is to be construed

against the drafting party is not applicable to this Agreement.

M. Force Majeure. If either party is unable to timely perform an
obligation under this Agreement by reason of an Uncontrollable Circumstance, then
that par‘y will not be in default of that obligation and will be granted the additional
time required to perform that obligation so long at the party reasonably undertakes
efforts tows.cd performance of that obligation.

N.  Exbihits. Exhibits A through J attached to this Agreement are, by this
reference, incorpora‘ed into and made a part of this Agreement. In the event of a
conflict between -2i exhibit and the text of this Agreement, the text of this
Agreement will control.

0. Amepdments : nd Modifications. No amendment or modification to this

Agreement will be effective un’il 't is reduced to writing and approved and executed
by all parties to this Agreemcnt in accordance with all applicable statutory
procedures.

P. Changes in Laws. Unless cthieywise provided in this Agreement, any
reference to the Requirements of Law will be Zeemed to include any modifications of,
or amendments to, the Requirements of Law thiz{ may occur in the future.

Q. Code Amendments. If the Zoning Codc, La Grange Code of Ordinances,
or other code or ordinance is amended in a manner thit wonld restrict or otherwise
adversely affect the Project as approved by this Agreement, *'nn the amendment will
not apply to the Project as approved by this Agreement uniess i the amendment is
mandated by federal or State of Illinois law or (ii) the amendmert affects a matter of
public health or safety and is of Village-wide application.

R.  Authority to Execute. The Village represents to the Develcpel that the
Village has the authority, and has legally and properly implemented its avibarity, to
enter into this Agreement, that the Approval Ordinance does not violate any la or
code applicable to the Village, and that the persons executing this Agreement ¢ its
behalf have been properly authorized to do so by the Board of Trustees. The
Developer hereby warrants and represents to the Village () that it is the contract
purchaser of fee simple title to the Property, (i) that it has the full and complete
right, power, and authority to enter into this Agreement and to agree to the terms,
provisions, and conditions set forth in this Agreement and to bind the Property as set
forth in this Agreement, (iii) that all legal actions needed by the Developer to
authorize the execution, delivery, and performance of this Agreement have been
taken, and (iv) that neither the execution of this Agreement nor the performance of
the obligations assumed by the Developer will (a) result in a breach or default under
any agreement to which the Developer is a party or to which it or the Property is
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bound or {b) violate any statute, law, restriction, court order, or agreement to which
the Developer or the Property is subject.

S.  No Third Party Beneficiaries. No claim as a third party beneficiary

under this Agreement by any person may be made, or will be valid, against the
Village or the Developer.

T. Recording. After the Developer has paid to the Village the amounts
due pursuant to Section 8 of this Agreement and the Developer has paid to the
Villags an amount sufficient to cover the cost of recording this Agreement, the
Village will cause this Agreement to be recorded against the Property in the office of
the Recorder of Cook County on or after the date of acquisition by the Developer of
legal title 1% the Apartment Building Parcel.

IN WITNEsSS WHEREOF, the Village and the Developer have caused this
Agreement to be approvzd and executed by their properly authorized representatives
as of the Effective Date.

Village of La Grange /'l ], &_) .,
By: L rlu o —
Village President

- Attest:

By . P

Village Clerk

Opus Development Company, L.L.C.

Signature: EPMT S:D@ahﬁw
Printed name: ‘ anFT' Spelmal nl GereratManager

Title:

— M
Signature:

[

Printed name: __ David Everson
Title: Vice Prosident, Sales and Finance
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STATE OF ILLINOIS )
) ss.
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for Cook County, Illineis, do hereby
certify that Thomas Livingston, personally known to me to be the Village President of
the Village of La Grange, an Illinois municipal corporation, and John Burns, personally
known to me to be the Village Clerk of the Village, and personally known to me to be the
same persons whose names are subscribed to the foregoing Development Agreement,
each ngnrared before me this day in person and acknowledged that, as the Village
President and Village Clerk, they signed and delivered the Development Agreement,
pursuant totoz authority given by the Village, as their free and voluntary act and as the
free and volunta: act and deed of the Village, for the uses and purposes set forth in the

Agreement.

Given under vy nand and official seal this 7291 day of i JE cemBeA 2014,

é{&&wﬁzg,&&_ S

Notary Public OFICAL Seay

.« . My LLiNOIS
STATE OF _Lllinois ) e RASSION EXPRES: 0130

) ss.
county oF Cool— )

I, the undersigned, a Notar%Pubhc in and (cx said County, in the State aforesaid,
rersonally known to me to be the

of the Opus Development Comr zay, L.L.C, a Delaware limited
liability com any, and _Dauid vevsew , perscnally known to me to be the
T ugeof Opus Development Company, LL.C. 20d personally known to me
to be the same persons whose names are subscribed to the firegoing Development
Agreement, each appeared before me this day in person and ack,mw ledged that, as the
v, ¥ G.M‘ Wany and VP Sl 4 Qw.they signed and deliverac the Development
Agreement, pursuant to the authonty given by Opus Development Company, LL.C, as
their free and voluntary act and as the free and voluntary act and dé¢ed of Opus
Development Company, L.L.C,, for the uses and purposes set forth in the Agreeinent.

Given under nﬂ}h;:i Mial seal this 2o day of Ma‘fmbaf 201

Notary Pub]icOU

OFFICIAL SEAL
EVA J. JOHNS
NOTARY PUBLIC, STATE OF ILLINGIS
My Commtssvon Exp:res 09!1512018

hk




