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DECLARATION
OF

RECIPROCAL EASEMENTS AND OPERATING COVENANTS

THIS DECLARATION OF RECIPROCAL EASEMENTS AND OPERATING
COVENANTS (“Declaration”) is made and entered into as of the 9th day of March, 2016 (the
“Effective Date”), by ELM STATE PROPERTY LLC, a Delaware limited liability company
(“Declarazut’™.

A. The terms uzed.in the Recitals, if not otherwise defined in the Recitals or in the Preamble
of this Declaratior, have the meanings set forth in Article 1 of this Declaration.

B. Declarant is the Owrer of certain real property together with the improvements located or
to be located thereon, which Property consists of the Retail Parcel, more particularly
described on EXHIBIT A attached hereto and by this reference made a part hereof.

C. Declarant is the Owner of certaiz rzal property together with the improvements located or
to be located thereon, which Prope.ty cansists of the Residential Parcel, more particularly
described on ExHIBIT B attached hereto and by this reference made a part hereof.

D. At some time subsequent to the recording of this Declaration, gither the Retail Owner or
the Residential Owner may submit its Property-or portions thereof, to the Act.

E. As the Retail Property and the Residential Property are not functionally independent of
the other and each will depend upon the other, to surie extent, for structural support,
enclosure, ingress and egress, utility services and other-facilities and components
necessary to the efficient operation and intended use ¢i—ihe Retail Property and
Residential Property, the Owners intend to provide for the efficlent operation of each
respective portion, estate and interest in the Building as and to the extent provided in this
Declaration.

NOW, THEREFORE, in consideration of the Recitals and the covenants containad kerein, as of
the Effective Date, Declarant hereby declares that the Property and any part thereoris and shall
be owned, held, mortgaged, leased or otherwise encumbered, transferred, assigned, sold,
conveyed and accepted, subject to this Declaration and each of the following easements,
covenants, conditions, restrictions, uses, privileges and charges created hereunder.

ARTICLE 1
DEFINITIONS

11  Terms. Whenever used in this Declaration, the following terms (though not deemed to be
all inclusive) shall have the respective meanings specified below.
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2016 Equivalent Dollars” has the meaning set forth in Section 11.2.

“Act” means The Condominium Property Act of the State of [llinois and any
amendments enacted from time to time.

“Allocated Share” means:

(1) as to Retail Owner, the Retail Owner Allocated Share, and

(i) asto Residential Owner, the Residential Owner Allocated Share.
“Alterations” has the meaning set forth in Section 14.1(a).

“Altéring Owner” has the meaning set forth in Section 14.1(a).

“Arbitrabic Dispute” means any dispute arising under this Declaration which is
expressly made suhject to arbitration under the provisions of Article 11 hereof or
designated herein as.2n Arbitrable Dispute.

«Architect” has the meaaing set forth in Section 18.1.

« Award” has the meaning szt forth in Section 13.1.

“Benefited Owner’” has the mean.ny; set forth in EXHIBIT 6.5.

“Building” means all improvements b ated within and upon the Retail Parcel
and the Residential Parcel. The term “Bailding” shall also mean either the Retail
Building or the Residential Building, as the coricxt requires.

«“Business Day” means a day of the year in whick Banks are open for business in
the State of Illinois.

“City” means the City of Chicago, lllinois, a municipal co: poration.
«Claim” has the meaning set forth in Section 7.1.

«Com-Ed Room” means those certain rooms and vaults located “within the
Building.

“Common Walls, Floors and Ceilings” means all common structural and
partition walls, floors, and ceilings situated on or adjoining the Retail Building
and the Residential Building, or located on one Building but forming the walls,
floors or ceilings of the other Building.

«“Communications Equipment” means telecommunications, broadband, satellite,
microwave, internet, television, and radio related equipment.
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“Condominium _Association” means the condominium association created
pursuant to the terms of any Condominium Declaration applicable to any portion
of a Property submitted to the Act.

“Condominium Declaration” means the declaration of condominium executed
by an Owner with respect to any portion of such Owner’s Property which has
been submitted to the Act, as such Condominium Declaration may be amended
from time to time, including, without limitation, for the purposes of adding
Property to its terms.

“Constructing Owner” has the meaning set forth in Section 4.1(a).
“Coysumer Price Index” shall have the meeting set forth in Section 11.2.
“Contritu‘ing Party” has the meaning set forth in EXHIBIT 6.5.

“Cooling Equwipreent” means the chillers and all other Facilities serving such
equipment located purthe 24th floor of the Building.

«Creditor Owner” ma2os.an Owner:

(1) whom payment of raoney. or any other duty or obligation is owed under
this Declaration by ancther Owner who has failed to make such payment
or to perform such duty. ot obligation as and when required by this
Declaration; or

(i)  who has exercised any self-help rerzcdy provided for in this Declaration.
“Default Amount” has the meaning set forth in S<éetion 10.1.

“Defaulting Owner” means an Owner who has failed io-perform any of its duties
or obligations as and when required under this Declaraticr or to make payment of
money owed under this Declaration to another Owner.

“Depositary” means the Person from time to time acting pursuant to Article 16.

«“Easement Facilities” means a collective reference to Retail Easement F acilities
and the Residential Easement Facilities.

«“Easements’ means all easements granted, reserved, declared or created pursuant
to the terms and provisions of this Declaration.

“Effective Date” has the meaning set forth in the Preamble of this Declaration.

“Emergency Generator” means the emergency generator located in the Loading
Dock.

“Emergency Situation” means a situation:



(ff)

(gg)
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) impairing or imminently likely to impair structural integrity, support, or
waterproof nature of a Building;

(i)  causing or imminently likely to cause bodily injury to Persons or
substantial physical damage to a Building or any property in, on, under,
within, upon or at a Building;

(i)  causing or imminently likely to cause substantial economic loss to an
Owner (including the issuance of a building, health, fire or other Law
compliance violation),

(1v) . substantially distupting or imminently likely to substantially disrupt
husiness operations in a Building for its intended purposes; or

(v) cedsing or imminently likely to render any portion of a Building
utunhabitable.

The duration of an Emergency Situation shall be deemed to commence at the
inception of the Emergency Situation and shall include the time reasonably
necessary to remedy tis Emergency Situation and shall end upon completion of
such remedy.

“Essential Service” has the meaning set forth in Section 6.6(b).

“Estoppel Certificate” has the meaning set forth in Article 15.

“Existing Zoning” means the applicable 7xing ordinance of the City, as of the
Effective Date, subject to any legal non-conforming use or structure permitted
under any amendments or changes to such ordinazce from and after the Effective
Date.

“Facade” means the exterior walls of the Building (ara any replacements or
improvements thereto) on the northern, southern, eastern and western sides, from
the ground level up to the roofs, consisting of the combinaiics,of windows,
window frames, the window wall system, joints and Seals, exposed
concrete/precast and glass storefront and the cornice at the top of the Building
covering or attached to the concrete or steel Structural Supports forming the
curtain wall of the Building, but excluding:

) the roofs and the roof structures, membrane, flashings and seals over the
cornice;

(ii)  the access doors and doorways serving each Property as well as the
loading dock entrance door and systems and joints and seals (if any);

(iii)  the Structural Supports for the exterior wall of the Building to which the
Facade is attached;



()
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(iv)  the windows and window frames for the Retail Building; and
(v)  the Window Box.

“Facilities” means any facilities, fixtures, machinery and equipment, including
without limitation, annunciators, antennae, boilers, boxes, brackets, cabinets,
cables, chillers (including, without limitation, any chillers serving the Building),
closets (for facilities and risers) coils, computers, conduits, controls, control
centers, condensers, cooling towers, couplers, devices, ducts, equipment
(including, without limitation, heating, ventilating, air conditioning and plumbing
cauipment), gas mains, gas meters, fans, fixtures, generators (including, without
limitation, emergency generator(s)), hangers, heat traces, hot water heating
sysieins (including hot water supply and return risers), indicators, junctions, lines,
light fixtares, machines, meters, motors, outlets, panels, pipes, pumps, radiators,
risers, spiarklers,  starters, switches, switchboards, systems, tanks,
telecommunicetion equipment, transformers, vacuum pipe valves, water mains,
water meters, wiring, and the like, including, without limitation, air conditioning,
alarm, antenna, cirqulation, cleaning, communication, cooling, data transmission,
electric elevator, extizds), heating, lightning protection, natural gas, plumbing,
radio, Tecording, sanitary, sesurity, sensing, telephone, cable television, internet
service, microwave signais, satellite transmissions, television, transportation,
ventilation and water service, including, without limitation, the Com-Ed Room
and providing the origination of eiectrical service to the Retail Building and the
Residential Building, the Emergency Generator, the Fire Pumps, the Sanitary
Sewer Main, and any replacements of or 2dZitions to any of the items described in
this paragraph.

“Fire Alarm Panels” means the fire control panicls for the Building.
“Fire Contractor” has the meaning set forth in Exhibi¢ £.1{b).

“Fire Pumps” means the fire pumps and combination standpipz-cystem located in
the Pump Room, which fire pumps are providing service for tie Sprinkler System
in all or portions of the Retail Building and the Residential Building.

“Fire Suppression System” mcans the Fire Pumps, the Fire Alarm Paaels, the
Sprinkler System and all smoke detectors, annunciators, stand pipes, fire strobe
lights, fire alarms, fire alarm lights, automatic door closers, exit lights, fire hoses,
safety gates, heat detectors, fire doors and all other Facilities, systems and
equipment providing fire suppression and life safety within the Building.

“Hazardous Materials” means:

(1) any hazardous substance, pollutant, contaminant, or waste regulated under
the Comprehensive Environmental Response, Compensation and Liability
Act, as amended (42 U.S.C. §9601 et seq.);

(i)  asbestos and asbestos-containing materials;
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(i)  oil and petroleum products and natural gas, natural gas liquids, liquefied
natural gas, and synthetic gas usable for fuel;

(iv) pesticides regulated under the Federal Insecticide, Fungicide and
Rodenticide Act, as amended (7 U.S.C. §136 ef seq.);

(v)  PCBs and other substances regulated under Toxic Substances Control Act,
as amended (15 U.S.C. §2601 et seq.);

(vi)  source material, special nuclear material, byproduct materials, and any
other radioactive materials or radioactive wastes however produced,
regulated under the Atomic Energy Act or the Nuclear Waste Policy Act;

(vi1) “zhemicals subject to the Occupational Safety and Health Act Hazard
Communication Standard, 29 C.F.R. §1910.1200 ef seq.;

(viii) industaa) rrocess and pollution control wastes whether or not hazardous
within tlie meaning of the Resource Conservation and Recovery Act, as
amended (42 U.S.C. §6901 ef seq.); and

(ix) other substances.owd materials regulated under Laws relating to
environmental quality, health, safety, contamination and clean-up.

“Impacted Owner” has the meaning set forth in Section 7.2.
“Indemnifying Owner” has the meaning s.¢ forth in Section 7.1.
“Indemnitee” has the meaning set forth in Section 7.1.
“Inspecting Owner” has the meaning set forth in Seciion 7.7,

“Law” or “Laws” means all laws, statutes, codes, acts, ordinances, orders,
judgments, decrees, injunctions, rules, regulations, peimits, licenses,
authorizations, directions and requirements of all governmeris; departments,
commissions, boards, courts, authorities, agencies, officials and ofiisers, foreseen
and unforeseen, ordinary or extraordinary, which now or at any late time maybe
applicable to the Property, or any parts thereof.

“Liening Owner” has the meaning set forth in Section 7.2.
“Loading Dock” means that area as depicted on the Plans.

“Main Electrical Room” means the electrical room located in the basement of
the Building.

“Maintenance” and “Maintain” means the operation, maintenance, repair,
reconditioning, refurbishing, reconfiguration, inspection, testing, cleaning,
painting, installation, restoration, reconstruction and replacement when necessary
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or desirable of all or any portion of the Building, the Facilities, or other equipment
and includes the right of access to and the right to remove from the Building
portions of such Facilities or other equipment for any of the above purposes,
subject, however, to any limitations set forth elsewhere in this Declaration.

“Mezzanine Lender” has the meaning set forth in Section 20.10(f).

“Mechanics Lien Act” has the meaning set forth in Section 4.2.

[13

Mortgage” has the meaning set forth in Section 20.10(a).

“Vortgagee” has the meaning set forth in Section 20.10(a).

“Net Cunitalized Cost of Replacement” has the meaning set forth in EXHIBIT
6.5.

“Net Salvage Vaulie of the Capital Item Being Replaced” has the meaning set
forth in EXHIBIT 6.5.

“Non-Constructing Qwzer” has the meaning set forth in Section 4.1(a).

“Non-Performing Delay Ov/ner” has the meaning set forth in Section 12.2.

“Non-Performing Owner” has th¢ meaning set forth in Section 6.2.

“Non-Performing Owner Services” has.(n. meaning set forth in Section 6.2.

“Notice™ has the meaning set forth in Section 19.1.

“Objecting Party” has the meaning set forth in Section-14.1(1).

143

Occupant” means any Person from time to time ent:itled to the use and
occupancy of any portion of a Building as an Owner, a Unit Oyvner (in the case of
any portion of the either Property which is submitted to the condopitnium form of
ownership pursuant to the Act) or under any lease, sublease, licenss. concession
or other similar agreement or as a guest or invitee.

11

Operating Expenses” has the meaning set forth in EXHIBIT 6.5.

“Operating Owner” has the meaning set forth in EXHIBIT 6.5.

“Owned Facilities” means a collective reference to the Retail Owned Facilities
and Residential Owned Facilities.

“Owner” or “Owners” means Retail Owner and Residential Owner, or either of
them.

“Parcel(s)” means the Retail Parcel or the Residential Parcel or both of them.
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“Performing Party” has the meaning set forth in EXHIBIT 6.5.

“Permittees’ means all Occupants and the officers, directors, members,
employees, agents, Contractors, customers, vendors, suppliers, visitors, guests,
invitees, licensees, tenants, subtenants and concessionaires of Occupants insofar
as their activities relate to the intended use and occupancy of a Building.

“Person” means any individual, partnership, firm, association, corporation,
limited liability company, trust, land trust or any other form of business or not-
for-profit organization or governmental entity.

“Pyons” means the site plans and floor plans attached hereto as EXHIBIT C.
“Prior fien” has the meaning set forth in Section 10.1.

“Progress Pavments” has the meaning set forth in EXHIBIT 6.5.

“Projection Notice™ iias the meaning set forth in EXHIBIT 6.5.

“Projections” has the meaning set forth in EXHIBIT 6.5.

“Property” means, collectively, the Retail Property and the Residential Property.
The term “Property” shall also mean either the Retail Property or the Residential
Property, as the context requires.

“Pump Room” means the room located ir'the basement of the Building.
“Recorder”’ means the Recorder of Deeds of Cooi: County, Illinois.
“Removal Deadline” has the meaning set forth in Section 7.2.
“Replacement Facilities™ has the meaning set forth in EXAIBIT 6.5.
“Replacing Party” has the meaning set forth in EXHIBIT 6.5.
“Requesting Owner” has the meaning set forth in Section 15.1,

“Residential Building” means that portion of the Building located within the
Residential Parcel.

«Residential Easement Facilities” means the Facilities not owned by Residential
Owner and now located (or which may, pursuant to this Declaration or other
agreement of the Owners, hereafter be located and/or relocated) in the Retail
Property:

(1) solely benefiting the Residential Building, or

(i)  mecessary for Residential Owner to perform its obligations under Article 6
of this Declaration,
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but in either case excluding: (1) Facilities, the Maintenance for which Retail
Owner is expressly responsible under Article 6 hereof, and (2) the Residential
Owned Facilities.

“Residential Owned Facilities” means Facilities owned by Residential Owner
and located in, upon or within the Residential Parcel or Residential Building.

“Residential Owner” means the Person or Persons (excluding Occupants and any
Mortgagees prior to such Mortgagee taking title to the Property subject to its
Mortgage, but including a Condominium Association) whose estates or interests,
individually or collectively, constitute the fee simple ownership of the Residential
Dreperty. Notwithstanding anything to the contrary contained herein, to the
fisilest extent permitted by law, until the date upon which the Declarant turns over
contrelef the Condominium Association to the Unit Owners as required by the
Act, the e larant shall have the sole discretion to act on behalf of the Residential
Owner and all o its constituent Residential Unit Owners.

“Residential Own/r Allocated Share” (i) with respect to all services to be
provided by the Owaers pursuant to Article 6 of this Declaration, the Residential
Owner Allocated Sharé tneans the percentages shown on EXHIBITS 6.1(A)
through and including 6.1(; and (ii) if no percentage is otherwise set forth in this
Declaration with respect to a particular expense, the Residential Owner Allocated
Share means the percentage shown-on EXHIBIT 6.1(1).

“Residential Parcel” means the real Property legally described on EXHIBIT B,
located in the City.

“Residential Property” means the Residentia- Parcel improved with the
Residential Building and all other improvemeiits ihereto and the Residential
Owned Facilities.

“Retail Building” means that portion of the Building located within the Retail
Parcel.

“Retail Easement Facilities” means the Facilities not owned by Reiail Owner
and now located (or which may pursuant to this Declaration or other «greements
of the Owners hereafter be located and/or relocated) in the Residential Property
and:

(1) solely benefiting the Retail Building, or

(i)  necessary for Retail Owner to perform its obligations under Article 6 of
this Declaration,

including the “black iron” duct route and all related ductwork which may be
installed as designated on the Plans, but in either case excluding: (1) Facilities,
the Maintenance for which Residential Owner is expressly responsible under
Article 6 hereof, and (2) the Retail Owned Facilities.
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“Retail Owned Facilities” means the Facilities owned by Retail Owner and
located in, upon or within the Retail Parcel or Retail Building, or if so designated
on the Plans, the Residential Parcel or the Residential Building.

“Retail Owner” means the Person or Persons (excluding Occupants and any
Mortgagees prior to such Mortgagee taking title to the Property subject to its
Mortgage, but including a Condominium Association) whose estates or interests,
individually or collectively, constitute the fee simple ownership of the Retail

Property.

“Retail Owner Allocated Share” with respect to all services to be provided by
tae Owners pursuant to Article 6 of this Declaration, the Retail Owner Allocated
Share means the percentages shown on EXHIBITS 6.1(A) through and including
6.1(3),-and (ii) if no percentage is otherwise set forth in this Declaration with
respect ta 7 particular expense, the Retail Owner Allocated Share means the

percentage shovm on EXHIBIT 6.1(J).

“Retail Parcel” means the real property legally described on EXHIBIT A, located
in the City.

“Retail Property” means tr< Retail Parcel improved with the Retail Building and
all other improvements thereto, 7nd the Retail Owned Facilities.

“Review” has the meaning set forthip/Section 7.7.

“Roof Contractor” has the meaning set foth in EXHIBIT 6.1(H).

3

‘Sanitary Sewer Main” means the sanitary se ver miain located in the basement
of the Building.

“Sanitary Sewer System” means the Sanitary Sewer Main and other Facilities
that handle sanitary sewer drainage and discharge from the P operty.

“Shared Facilities” means the portion of any Facilities that serve, ai the same
time, any portion of both the Retail Property and the Residenilul ‘Property,
including, but not limited to, the following:

(i) the Shared Mechanical Rooms,

(i)  the Shared Mechanical Chases,

(iii)  the Shared Sanitary and Storm Sewer Systems, and
(iv)  the Fire Suppression System.

“Shared Mechanical Rooms” means

(1) the Com-Ed Room,

10
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(ii)  the Loading Dock,

(iii)  the Pump Room,

(iv)  the Main Electrical Room,
(v)  the Teledata Room,

(vi)  the Gas Meter Room, and

(vii) such other rooms and vaults which contain Facilities serving both the
Retail Property and the Residential Property either as Shared Facilities or
independent Facilities.

“Shared_Piechanical Chases” means the shafts, conduits, risers and columns
located witain the Retail Building and the Residential Building, which Shared
Mechanical Chases contain Facilities serving Retail Owner and Residential
Owner, but specifically excluding any Facilities located within the Shared
Mechanical Chases.

“Shared Sanitary_and $40rm Sewer Systems” has the meaning set forth in
EXHIBIT 6.1(A).

“Sprinkler System” means the ccntellers, fire alarm systems, piping, sprinkler
heads and other equipment related t¢-apd connected to the sprinkler system line
located and servicing certain areas of th< Retail Building and the Residential
Building.

“Statement” has the meaning set forth in EXHIBIT ¢.5

“Storm Sewer Main” means the storm sewer main loccied on the lower level of
the Building.

“Storm_Sewer System” means the Storm Sewer Main, Storni ctzntion Tank,
and other Facilities that handle storm water drainage and discliazgs, from the
Property.

“Structural Supports® means all construction elements (including, without
limitation, structural members, footings or foundations, slabs, caissons, columns,
beams, braces and trusses) which are load bearing or which are necessary for the
structural integrity of any portion of a Building.

“Unavoidable Delay” has the meaning set forth in Article 12.

“Unif” means a residential, commercial, or parking unit, as applicable, created by
any Condominium Declaration.

“Unit Owner” shall be the owner of a Unit.

11
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“Utility Company” means any Person, including governmental bodies, furnishing
water, chilled water, electricity, sewer, gas, steam, telephone or network
television, cable television, satellite equipment and microwave signals, data
transmission, or internet service or other services or materials generally known as
utilities.

“Window Box” means the approximately four (4) story glass-windowed display
enclosure in the Retail Building overlooking the comer of Elm Street and State
Street, expressly excluding the roof of such display enclosure, and as otherwise
designated on the Plans.

“#ork” means the repair, maintenance, restoration, reconstruction or demolition
ot ary,Building or any improvements thereto.

12 Construing Vailos Words and Phrases.

(@)

(b)

(c)

(d)

The following words and phrases shall be construed as follows:

1) “at any time” shall be construed as “at any time or from time to time”;
(i)  “any” shall be consiried as “any and all”;

(iii)  “including” shall be construed as “including but not limited to”;

(v) “will” and “shall” shall each ke construed as mandatory;

(v)  “may” shall be construed as “may/ but shall not be obligated to™; and

(vi) “granted” as hereinafter used in Asticie 2 and Article 3 describing
Easements shall be deemed to mean “orunted, _reserved, declared and
created”.

Except as otherwise specifically indicated, all references *o-Article or Section
numbers or letters shall refer 10 Articles and Sections of this T)eclaration and all
references to Exhibits shall refer to the Exhibits attached to this eclaration.

The words “herein”, “hereof”, “hereunder”, “hereinafier” and words of similar
import shall refer to this Declaration as a whole and not to any particular Section
or subsection forms of words in the singular, plural, masculine, feminine or neuter
shall be construed to include the other forms as context may require.

Captions and the index are used in this Declaration for convenience only and shall
not be used to construe the meaning of any part of this Declaration.

12
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ARTICLE 2

EASEMENTS APPURTENANT TO RETAIL PROPERTY

In General. For the purposes of this Article 2, the following shall apply:

(a)

(b)

(©)

(d)

()

(f)

Residential Owner has granted, reserved, declared and created certain Easements
more particularly described in this Article 2. The Easements in this Article 2
shall bind and be enforceable against Residential Owner and its successors,
grantees and assigns.

The Easements granted, reserved, declared and created by this Article 2 shall
bezefit Retail Owner and its Permittees.

The Easerients granted, reserved, declared and created by this Article 2 shall bind
and burdsii the Residential Property (the Residential Property shall, for the
purposes of this Aziicle 2, be deemed to be the servient tenement). Where only a
portion of the Residcntial Property is so bound and burdened by the Easement,
only that portion shall bs deemed to be the servient tenement. Any conveyance of
all or any portion of Residential Owner’s estate or interest in the Residential
Property shall be made sibject to the Easements and obligations of this
Declaration, which shall run wit's tii¢ land.

The Easements granted by this Ariicle 2 are appurtenant to and shall benefit the
Retail Property, which shall, for the purposes of this Article 2 with respect to
such Easements, be deemed to be the dom’nznt tenement. Where only a portion of
the Retail Property is so benefited, only inat psition shall be deemed to be the
dominant tenement. No property other than tie R<tail Property as it may exist
from time to time in accordance with the terms of thuz Declaration shall constitute
part of the dominant tenement.

Unless otherwise expressly provided in this Declaration, all Easements granted
under this Article 2 are irrevocable and perpetual in nature, and-are appurtenant
Easements and not Easements in gross.

Residential Owner may:

(i) temporarily prevent, close off or restrict the flow of pedestrian ingress,
egress or use in, over, across and through any of the Easements on the
Residential Parcel, but only to the minimal extent and for the shortest time
period reasonably necessary under the circumstances in order to minimize
the effect on Retail Owner:

(A) in connection with the Maintenance of the Residential Property,
the Residential Easement Facilities and Residential Owned
Facilities pursuant to Section 9.1(b) or elsewhere in this
Declaration; or

13
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(B)  in an Emergency Situation; or

(C) to prevent a dedication of or accruing of rights by the public in and
to the use of any of the Residential Property.

(i)  impose, taking into consideration the reasonable needs and requirements
of the users of any applicable Easement as well as Retail Owner’s needs
and requirements:

(A) reasonable limitations on Retail Owner’s or any of its Permittee’s
use of an Easement providing for ingress and egress in, over, on,
across and through the Residential Property described in this
Article 2, including restricting access to any Unit used for
residential purposes, establishing paths of ingress and egress, and
restricting hours of the day or days of the week during which any
sther Owner or Permittee may use such Easement; and

(B) reasciavle security controls consistent with the use of the
Residential Property and any overall security system for such
Property.

Any disputes concerning the exisience, location, nature, use and scope of any of
the Easements granted under this-Azticle 2 shall constitute Arbitrable Disputes.

Any exclusive Easement granted under this Article 2 shall in all events be subject
to the concurrent use by the Residential’ Owner as and only to the extent
reasonably necessary for the Maintenance or the Desidential Property, for exercise
of rights of self-help granted under Section 6.5 and its rights under Article 9 or
Article 13, or elsewhere in this Declaration and cr other uses which do not
unreasonably interfere with the exercise of the Easerient granted. Any non-
exclusive Easement granted under this Article 2 shall in 2i! events be subject to
the concurrent use by the Residential Owner for all uses contermnlated under this
Declaration which do not interfere with or materially adverseiy 2.fzct the right of
the Retail Owner.

With respect to the Maintenance of the Retail Building, Shared Facilities, Retail
Owned Facilities or Retail Easement Facilities located in the Residential Building,
Maintenance expressly includes the right of entry in accordance with this Article
2 with notice (except in an Emergency Situation) by Retail Owner and its
contractors, agents and employees, into any areas thereof and the right to perform
Maintenance as and when needed (including, without limitation, the right to
temporarily remove wall, floor and ceiling sections to provide access to areas
requiring Maintenance), using reasonable efforts to minimize damage caused by
such Maintenance and to repair any such damage; provided. however that (i)
where possible, Retail Owner shall exercise its right of entry during those hours of
the day when such exercise will cause the least possible disturbance to the
Occupants of the Residential Building, and (ii) the responsibility to repair any

14
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damage as a result of performing Maintenance under this Declaration shall be
limited to restoring the damaged area to substantially the same condition existing
immediately prior to such damage.

2.2 Grant of Easements. The following Easements in, to, under, over, upon and through
portions of the Residential Property in favor of the Retail Property are hereby granted:

(a)

(b)

(c)

Ingress and Egress and Use. Residential Owner hereby grants to Retail Owner a
non-exclusive Easement for ingress and egress for Persons, material and
equipment in, over, on, across and through the Residential Property, but only to
the extent reasonably necessary for the use, operation, Alterations, and
Maintenance (but only if and when such Alterations and/or Maintenance is
requred or permitted under this Declaration) of:

(1) th< Retail Building;

(i)  any Facilities located in the Residential Property which provide or are
necessary to.provide the Retail Building with any utilities or other services
necessary to_the operation of the Retail Building, including, without
limitation, the R¢2il Easement Facilities, and the Retail Owned Facilities;

(iii)  any other areas in the Recidential Property as to which an Easement for
use or Maintenance ha: been granted to Retail Owner, or the option to
petform a service is available to Retail Owner under Section 6.6: and

(iv)  to permit the exercise of the riglits of self-help granted to Retail Owner
pursuant to this Declaration or otheiwise during any period in which said
rights may be exercised.

Retail Property Structural Support. In addition to the righis and obligations of the
parties set forth in Article 5, Residential Owner hereby grants to Retail Owner a
non-exclusive Easement in all Structural Supports located in or constituting a part
of the Residential Property for the support of:

(i) the Retail Building,

(i)  any Facilities or areas located in the Residential Property with respect to
which Retail Owner is granted an Easement, and

(iii)  any Retail Owned Facilities.

Use of Facilities Benefiting Retail Building. Residential Owner hereby grants to
Retail Owner a non-exclusive Easement for the use for their intended purpose of
all Facilities (including, without limitation, the Shared Facilities but specifically
excluding the Retail Easement Facilities, for which an Easement is granted under
Section 2.2(d) below) which are:

15
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(1) located in the Residential Property, including Retail Owned Facilities and
Shared Facilities; and

(i)  connected to Facilities located in the Retail Building which provide or are
necessary to provide the Retail Building with any utilities or other services
necessary to the operation of the Retail Building.

Retail Easement Facilities. Residential Owner hereby grants to Retail Owner a
non-exclusive Easement permitting the existence, attachment and Maintenance of
the Retail Easement Facilities.

Cozimon Walls, Ceilings and Floors. Residential Owner hereby grants to Retail

Ownzr a non-exclusive Easement for support, enclosure, use and Maintenance

with respezt to those Common Walls, Floors and Ceilings existing or constructed
in and aleng the common boundaries of the Retail Parcel and the Residential

Parcel.

Utilities.

(1) Residential Ownir hereby grants to Retail Owner (and if requested by the
applicable Utility ‘Company, t0 such Utility Company) non-exclusive
Easements for utility purposes required by the Retail Property, in those
areas of the Residential Property where such utilities are currently located
or may hereafter be located.

(i) If, at any time, it shall become’ necessary to relocate or add to utility
Easements (including installation of Fazilities) other than where currently
located or to be located as part of the Residential Property in order to
provide or upgrade utility service to the Retail Property, Residential
Owner agrees to grant such additional or rélecated utility Easements (at
such location agreed to by the Retail Owner and t'ie Residential Owner in
the exercise of their reasonable judgment, but” not-within any space

occupied by any Occupant of any portion of the Zesidential Property)
provided:

(A)  such Easements do not unreasonably interfere with the reasonable
use and enjoyment of the Residential Property for the purposes for
which the Residential Property is used, or if such use and
enjoyment would be disturbed, no reasonable alternative 18
available,

(B)  the Residential Owner shall not be required to grant an Easement
which would convert otherwise available space for commercial or
residential use, occupancy or storage unless such relocation or
additional Fasements are required by Law and no other space is
reasonably available, and the Residential Owner is equitably
compensated for the value of such converted space and

16
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(C)  the Retail Owner shall pay the Residential Owner’s reasonable
costs and expenses in connection with granting such Easement and
restoring or repairing any property damaged by the installation of a
Facility on the Easement.

Retail Building Encroachments.

(i)

(i)

Residential Owner hereby grants to Retail Owner an exclusive Easement
permitting the existence of encroachments if such encroachments
presently exist as of the Effective Date or are replaced in substantially the
same location or result from the construction of the Building (or any of the
improvements thetein) or if, by reason of any settlement or shifting of the
Ruilding, any part of the Retail Building or Retail Owned Facilities not
¢utrently located within the Residential Parcel encroaches or shall
herexfter encroach upon any of the Residential Parcel.

This Easzrient shall exist only so long as the encroachment portion of the
Retail Buildiig or such Facilities continues to exist, or replacements are
made in substauitially the same location which do not enlarge the
encroachment i «ny material respect. No such encroachment shall be
placed where such ciicroachment is not permitted or did not previously
exist or is deliberately eriarged in any material respect.

Retail Owned Facilities. Residentiai &wner hereby grants to Retail Owner a non-

exclusive Easement permitting the existence, attachment and Maintenance of
Retail Owned Facilities that are located in ‘hs. Residential Property.

Shared Facilities.

(B

(i)

Residential Owner does hereby grant to Retall ‘Owner a non-exclusive
Easement with respect to Persons, material and ‘eqrioment to permit the
use, operation and Maintenance of the Shared Facilitiez-hy Retail Owner
and its Permittees as is necessary or desirable for the uze 2od operation of
the Retail Building by Retail Owner (the foregoing shall inrivde the right
to maintain any ductwork, wiring, equipment or other connections as are
necessary or appropriate to ensure the ongoing use and functior ¢{ and to
use and connect to the Shared Facilities by the Owners).

In furtherance of the rights under this Section 2.2(i), Retail Owner shall
have the right (but not be obligated) to enter the Residential Building at all
reasonable times and, in the event Retail Owner needs to gain access to
such portions of the Residential Building as contain any Occupant’s living
quarters, accompanied by a representative of Residential Owner for the
purpose of (A) obtaining necessary access to the Shared Facilities and/or
(B) facilitating the use or operation of the Shared Facilities; provided,
however, that Retail Owner shall exercise commercially reasonable efforts

17
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to minimize interference with the use and operation of the Residential
Building in the exercise of the foregoing rights of Retail Owner.

(iii)  The foregoing shall include, without limitation, the right, upon reasonable
prior notice to and upon the consent of Residential Owner (which consent
shall not be unreasonably withheld, delayed or conditioned), to schedule
and temporarily shut down the least number of Shared Facilities required
under the circumstances (which shall be shut down in cooperation with
Residential Owner as to timing, nature and manner of any interruption or
stoppage of services or utilities in order to minimize the impact of any
such shut-down to the Residential Building and its Occupants) in
connection with the Maintenance of the Shared Facilities for which Retail
Owner is responsible pursuant to this Declaration.

Rooftcp and Communications Equipment. Residential Owner hereby grants to
Retail Owner (and any Utility Company, if required), a non-exclusive Easement
in and through shafts, risers and conduit within the Residential Property and
utilities serving fie vame and for the use and Maintenance of current and future
Communications Ecdinment connecting areas in the Retail Property to any such
Communications Equipment which is currently available or becomes available
through technological advances. Said future Communications Equipment shall
extend through space in a manner that is mutually acceptable to the Residential
Owner and the Retail Owner, acting reasonably. The rights of the Retail Owner
to install, use and Maintain the Cam:punications Equipment also shall be subject
to the following:

(i) The size, appearance and screening o1 such Communications Equipment
shall be comparable to rooftop telecosrumications equipment located on
comparable first-class buildings in the Ci.y.

(i)  Retail Owner shall be responsible for any repairs 1o the roof as a result of
such installation, operation, Maintenance and rerioval and shall take
appropriate measures to ensure that any and all roof wairznties for the roof
are not violated. The installation, operation and Mainienance of the
Communications Equipment shall be performed in a manuerso as not to
adversely affect the structural safety or integrity of the roof, and shall be
performed by qualified third-party professionals.

(i) Retail Owner shall prevent the interference with the reception of
telecommunications, broadband, satellite, microwave, internet, television,
radio or other signals at the Building or interfere with the equipment then
existing within the Building or on the roof of the Building. To the extent
that Retail Owner's Communications Equipment causes any material
interference with the signals or reception of any pre-existing
telecommunications equipment or Facilities located within the Building or
on the roof, Retail Owner and Residential Owner shall work in good faith
to try to relocate or modify the installation of such installed

18
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Communications Equipment, adjust the frequency of such
Communications Equipment and otherwise take commercially reasonable
steps in a good faith effort to eliminate such interference. If after
undertaking such good faith efforts the Owners are unable to eliminate
such interference, Retail Owner shall remove or relocate such
Communications Equipment (at Retail Owner’s sole cost and expense) in
order to eliminate any such interference.

Retail Owner shall have the right to access the Communications
Equipment to install, maintain, repair, replace, test, improve and remove
the Communications Equipment.

Retail Owner shall be responsible, at its sole expense, for the installation,
stiuctural design, Maintenance, operation, repair, replacement, and
reinoval of its Communications Equipment in accordance herewith,
includirg; without limitation, the cost of all utilities and supplies. Any
installation of Communications Equipment hereunder shall be deemed to
be an Alterafion in accordance with this Declaration.

Retail Owner shail he responsible at its sole expense, for repairing any
damage to the Comriunications Equipment and repairs to the Building
(including the roof) Caused by the installation, removal, repair,
replacement, use, operaticn jor Maintenance of the Communications
Equipment.

Any Communications Equipment that-Retail Owner installs shall be for
the exclusive use of Retail Owner and its Permittees in connection with its
business operation or occupancy of space-within the Building and shall not
be for the use of any unrelated third party, such as a third party cellular
phone company, or for any revenue generating cpporiunity.

Retail Owner shall install, operate and maintain its” Communications
Equipment in accordance with all applicable Laws -aud’ maintain all
required permits and licenses in accordance with applicabie T.aw which
are required for the operation of such equipment.

Retail Owner shall protect, defend, indemnify and hold harmless
Residential Owner from and against any and all claims for bodily injury or
damage to property (including, without limitation, reasonable attorneys’
fees and litigation expenses) imposed upon or incurred by or asserted
arising out of the installation, Maintenance, use, operation, repair,
replacement or removal of the Communications Equipment, including
claims arising from health and life safety of any Permittees exposed to the
Communications Equipment, and from and against all damages, costs,
reasonable attorneys’ fees including appeals of any judgment or order),
expenses and liabilities incurred with respect to any such claim.
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ARTICLE 3

EASEMENTS APPURTENANT TO RESIDENTIAL PROPERTY

In General. For the purposes of this Article 3, the following shall apply:

(a)

(b

(©)

(d)

()

()

(2)

Retail Owner has granted, reserved, declared and created certain Easements more
particularly described in this Article 3. The Easements in this Article 3 shall bind
and be enforceable against Retail Owner and its successors, grantees and assigns.

The Easements granted, reserved, declared and created by this Article 3 shall
benefit Residential Owner and its Permittees.

The Zasements granted, reserved, declared and created by this Article 3 shall bind
and buiden the Retail Property(the Retail Property shall, for the purposes of this
Article’'3, be deemed to be the servient tenement). Where only a portion of the
Retail Properivis so bound and burdened by the Easement, only that portion shall
be deemed to be-tng servient tenement. Any conveyance of all or any portion of
Retail Owner’s ¢state or interest in the Retail Property shall be made subject to
the Easements and oufigations of this Declaration, which shall run with the land.

The Easements granted by this Article 3 are appurtenant to and shall benefit the
Residential Property, which skeli; for the purposes of this Article 3 with respect
to such Easements, be deemed to he the dominant tenement. Where only a portion
of the Residential Property is so benctifed, only that portion shall be deemed to be
the dominant tenement. No property other than the Residential Property as it may
exist from time to time in accordance with tiie terms of this Declaration shall
constitute part of the dominant tenement.

Unless otherwise expressly provided in this Deciarztion, all Easements granted
under this Article 3 are irrevocable and perpetual in pa‘ure, and are appurtenant
Easements and not Easements in gross.

In exercising its rights created by an Easement granted under this Article 3, (i) the

Residential Owner and its Permittees shall have the right to ingress-and egress

over, through and upon such portions of the Retail Property to ‘the extent

reasonably necessary to exercise the rights granted by such Easement, and (ii) the

Residential Owner shall exercise commercially reasonable efforts to minimize the -
impact of its exercise on the Retail Owner, taking into consideration the impact of

any disruption on the Retatl Owner. To that end, where possible, Residential

Owner shall exercise its Easement rights granted under this Article 3 during those

hours of the day when such exercise will cause the least possible disturbance to

the Occupants of the Retail Building.

Retail Owner may:

(i) temporarily prevent, close off or restrict the flow of pedestrian ingress,
egress or use in, over, across and through any of the Easements on the
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Retail Parcel, but only to the minimal extent and for the shortest time
period reasonably necessary under the circumstances in order to minimize
the effect on Residential Owner:

(A)  in connection with the Maintenance of the Retail Property, the
Retail Easement Facilities and Retail Owned Facilities pursuant to
Section 9.1(a) or elsewhere in this Declaration; or

(B)  inan Emergency Situation; or

(C) topreventa dedication of or accruing of rights by the public in and
to the use of any of the Retail Property.

(i)  ‘urose, taking into consideration the reasonable needs and requirements
of the users of any applicable Easement as well as Residential Owner’s
needs snd requirements:

(A) reasonmadle limitations on Residential Owner’s or any of its
Permisitce’s use of an Easement providing for ingress and egress in,
over, ofi, across and through the Retail Property described in this
Article 3, icluding establishing paths of ingress and egress and
hours of the day or days of the week during which any other
Owner or Perminies inay use such Easement; and

(B)  reasonable security corirols consistent with the use of the Retail
Property and any overall séc arity system for such Property.

Any disputes concerning the existence, location, pature, use and scope of any of
the Easements granted under this Article 3 shall ¢oastitute Arbitrable Disputes.

—

Any exclusive Easement granted under this Article 3'shali in all events be subject
to the concurrent use by the Retail Owner as and only'th the extent reasonably
necessary for the Maintenance of the Retail Property, for exercis:: of rights of self-
help granted under Section 6.6, and its rights under Article 90> Article 13, or
elsewhere in this Declaration and for other uses which do noi-unreasonably
interfere with the exercise of the Easement granted. Any non-exclusive Easement
granted under this Article 3 shall in all events be subject to the concurrent use by

the Retail Owner for all uses contemplated under this Declaration which do not
interfere with or materially adversely affect the right of the Residential Owner.

With respect to the Maintenance of the Residential Building, Shared Facilities,
Residential Owned Facilities or Residential Fasement Facilities located in the
Retail Building, Maintenance expressly includes the right of entry in accordance
with this Article 3 with notice (except in an Emergency Situation) by Residential
Owner and its contractors, agents and employees, into any areas thereof and the
right to perform Maintenance as and when needed (including, without limitation,
the right to temporarily remove wall, floor and ceiling sections to provide access
to areas requiring Maintenance), using reasonable efforts to minimize damage
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caused by such Maintenance and to repair any such damage; provided, however
that (i) where possible, Residential Owner shall exercise its right of entry during
those hours of the day when such exercise will cause the least possible
disturbance to the Occupants of the Retail Building, and (ii) the responsibility to
repair any damage as a result of performing Maintenance under this Declaration
shall be limited to restoring the damaged area to substantially the same condition
existing immediately prior to such damage.

3.2 Grant of Easements. The following Easements in, to, under, over, upon and through
portiuns of the Retail Property in favor of the Residential Property are hereby granted:

(a)

(b)

Iigress and Egress and Use. Retail Owner hereby grants to Residential Owner a
non-enclusive Easement for ingress and egress for Persons, material and
equipinpent-in, over, on, across and through the Retail Property, but only to the
extent reasoniably necessary for the use, operation, Alterations, and Maintenance
(but only 1t and when such Alterations and/or Maintenance is required or
permitted undertnis Declaration) of:

(i) the Residential-Puilding;

(i)  any Facilities locatcd-in the Retail Property which provide or are
necessary to provide the ‘Residential Building with any utilities or other
services necessary to the vpzietion of the Residential Building, including,
without limitation, the Resideriia’ Easement Facilities, and the Residential
Owned Facilities;

(i)  any other areas in the Retail Property as 45 which an Easement for use or
Maintenance has been granted to Residential Owner, the obligation to
perform a service has been imposed by Section 6.1, or the option to

perform a service is available to Residential Ownz-urder Section 6.6; and

(iv)  to permit the exercise of the rights of self-help grant<d to Residential
Owner pursuant to this Declaration or otherwise during ziv period in
which said rights may be exercised.

Residential Property Structural Support. In addition to the rights and obhigations
of the parties set forth in Article 5, Retail Owner hereby grants to Residential
Owner a non-exclusive Easement in all Structural Supports located in or
constituting a part of the Retail Property for the support of:

(i) the Residential Building,

(i)  any Facilities or areas located in the Retail Property with respect to which
Residential Owner is granted an Easement, and

(iil)  any Residential Owned Facilities.
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Use of Facilities Benefiting Residential Building. Retail Owner hereby grants to
Residential Owner a non-exclusive Easement for the use for their intended
purpose of all Facilities (including, without limitation, the Shared Facilities but
specifically excluding the Residential Easement Facilities, for which an Easement
is granted under Section 3.2(d) below) which are:

(i) located in the Retail Property, including Residential Owned Facilities and
Shared Facilities; and

(i)  connected to Facilities located in the Residential Building which provide
or are necessary to provide the Residential Building with any utilities or
other services necessary to the operation of the Residential Building.

Residesiial Easement Facilities. Retail Owner hereby grants to Residential
Owner ‘a non-exclusive Easement permitting the existence, attachment, and
Maintenance of the Residential Easement Facilities.

Building Commod Walls, Ceilings and Floors. Retail Owner hereby grants to
Residential Ownei~ 7 non-exclusive Easement for support, enclosure, use and
Maintenance with respéct to those Common Walls, Floors and Ceilings existing
or constructed in and alozy; the common boundaries of the Residential Parcel and
the Retail Parcel.

Utilities.

i) Retail Owner hereby grants to Residential Owner (and if requested by the
applicable Utility Company, tu such-Utility Company) non-exclusive
Easements for utility purposes required by the Residential Property, in
those areas of the Retail Property where sich utilities are currently located
or may hereafter be located.

(i) If, at any time, it shall become necessary to 1elocate or add to utility
Easements (including installation of Facilities) othe than where currently
located or to be located as part of the Retail Property inoraer to provide or
upgrade utility service to the Residential Property, Retail Cwner agrees to
grant such additional or relocated utility Easements (at such location
agreed to by the Retail Owner and the Residential Owner in the exercise
of their reasonable judgment, but not within any space occupied by any
Occupant of any portion of the Retail Property) provided:

(A)  such Easements do not unreasonably interfere with the reasonable
use and enjoyment of the Retail Property for the purposes for
which the Retail Property is used, or if such use and enjoyment
would be disturbed, no reasonable alternative is available,

(B) the Retail Owner shall not be required to grant an Easement which
would convert otherwise available space for commercial use,
occupancy ot storage unless such relocation or additional
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Easements are required by Law and no other space is reasonably
available, and the Retail Owner is equitably compensated for the
value of such converted space, and

(C)  the Residential Owner shall pay the Retail Owner’s reasonable
costs and expenses in connection with granting such Easement and
restoring or repairing any property damaged by the installation of a
Facility on the Easement.

Residential Building Encroachments.

Q) Retail Owner hereby grants to Residential Owner an exclusive Easement
nermitting the existence of encroachments if such encroachments
prasently exist as of the Effective Date or are replaced in substantially the
satne location or result from the construction of the Building (or any of the
imiprovements therein) or if, by reason of any settlement or shifting of the
Building, uny part of the Residential Building or Residential Owned
Facilities not currently located within the Retail Parcel encroaches or shall
hereafter encioach upon any of the Retail Parcel.

(iiy  This Easement shaii “vist only so long as the encroachment portion of the
Residential Building or such Facilities continues to exist, or replacements
are made in substantiaily the same location which do not enlarge the
encroachment in any matesia! respect. No such encroachment shall be

placed where such encroachmerit is not permitted or did not previously
exist or is deliberately enlarged in any material respect.

Exterior Maintenance. Retail Owner hereby granis.to Residential Owner, to the
extent needed, a non-exclusive Easement for ipgiess and egress of Persons,
machines, materials and equipment on the exterior of i%e Retail Building to the
extent reasonably necessary to permit window washing and exterior Maintenance
of the Structural Supports or Fagade. The Owners shall cooperate in coordinating
access and exterior staging in order to implement the provicions of this Section

3.2(h).

Residential Owned Facilities. Retail Owner hereby grants to Residemiict Owner a
non-exclusive Easement permitting the existence, attachment and Maintenance of
Residential Owned Facilities that are located in the Retail Property.

Shared Facilities.

(1) Retail Owner does hereby grant to Residential Owner a non-exclusive
Easement with respect to Persons, material and equipment to permit the
use, operation and Maintenance of the Shared Facilities by Residential
Owner and its Permittees as is necessary or desirable for the use and

operation of the Residential Building by Residential Owner (the foregoing

shall include the right to maintain any ductwork, wiring, equipment or

other connections as are necessary O appropriate to ensurc the ongoing
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use and function of and to use and connect to the Shared Facilities by the
Owners).

In furtherance of the rights under this Section 3.2(j), Residential Owner
shall have the right (but not be obligated) to enter the Retail Building at all
reasonable times and, in the event Residential Owner needs to gain access
to such portions of the Retail Building as contain guest rooms, or any
Occupants living quarters accompanied by a representative of Retail
Owner for the purpose of (A) obtaining necessary access to the Shared
Facilities and/or (B) facilitating the use or operation of the Shared
Facilities; provided, however, that Residential Owner shall exercise
commercially reasonable efforts to minimize interference with the use and
operation of the Retail Building in the exercise of the foregoing rights of
Pesidential Owner.

The foragoing shall include, without limitation, the right, upon reasonable
prior notic< to and upon the consent of Retail Owner (which consent shall
not be unrezsonably withheld, delayed or conditioned), to schedule and
temporarily smit down the least number of Shared Facilities required
under the circumstances (which shall be shut down in cooperation with
Retail Owner as to .iming, nature and manner of any interruption or
stoppage of services or utilities in order to minimize the impact of any
such shut-down to the Retail Building and its Occupants) in connection
with the Maintenance of the Shazed Facilities for which Residential Owner
is responsible pursuant to this Declaration.

ARTICLE 4

STANDARDS FOR CONSTRUCTION

4.1 Performance Standards for Construction.

(@)

Prior to commencement of any construction permitted hereundei(0 G~ undertaken
by one Owner within or affecting the Property of the other Owner;

(i)

(ii)

(iif)

the Owner causing such construction (the “Constructing Owner”) shall
give the other Owner (the “Non-Constructing Owner”) not less than five
(5) Business Days prior written notice of such planned Work,

the Constructing Owner shall be responsible for obtaining all permits and
approvals from applicable federal, state and local authorities for such
construction,

the Constructing Owner shall diligently perform such construction in such
manner as to reasonably minimize interference with the use and enjoyment
of the Building of the Non-Constructing Owner and its Permittees, and
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(iv)  the Constructing Owner shall provide evidence of the insurance required

under Section 8.1(c) hereof.

(b) In no event shall a Constructing Owner do or permit any act which would
adversely affect the structural safety, integrity, or waterproof nature of a Building.

Construction Contracts. If and to the extent that the applicable Work is not performed as
permitted or required by the terms of Article 5, Article 6, Article 9, or otherwise with
respect to any Shared Facilities, the Constructing Owner shall use reasonable efforts to
in¢inde in any construction contract for any construction performed pursuant to this
Declzration a provision pursuant to which the contractor:

(a) _‘lerognizes the separate ownership of the Retail Building and the Residential
Building and agrees that any lien rights which the contractor or subcontractors
have uudzr the Mechanics Lien Act set forth in 770 ILCS 60/0.01 et seq. (said Act
and any successors thereto, the “Mechanics Lien Act”) shall only be enforceable
against the P2ce¢i of the Constructing Owner, and

(b)  agrees, to the extent-permitted by Law, that no lien or claim may be filed or
maintained by such coriactor or any subcontractors against the Non-Constructing
Owner’s Property and agiees to comply with the provisions of Section 21 of the
Mechanics’ Lien Act in conn<ctipn with giving notice of such “no lien” provision.

Restoration Obligations.

(@  Upon the completion of any constructior. within another Owner’s Building, the
Constructing Owner shall repair any damage.or restore any modification to a
Building caused by such construction in suck a manner as to restore such Building
to substantially the same condition which ¢xsied immediately prior to the
commencement of such construction.

(b)  To the extent that the Constructing Owner fails to restece the Non-Constructing
Owner’s Building as required herein to a condition as ‘gocd.as its previous
condition, the Non-Constructing Owner:

(1) may assess the actual costs incurred by the Non-Constructing Owner to
effect such restoration against the Constructing Owner’s Property and

(i)  shall have all of the rights of a Creditor Owner pursuant to the provisions
of Article 10 hereof.

ARTICLE 5

STRUCTURAL SUPPORT

Structural Safety, Integrity. and Waterproof Nature. No Owner shall do or permit any act

which would or could impair, undermine, or adversely affect the structural safety, integrity, or
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waterproof nature of the Structural Supports, the Fagade, the roof of or any other portion of a
Building.

52

53

Construction of Support.

(a)  The Owner responsible for any adverse effect on the structural safety, integrity, or
waterproof nature of the Structural Supports, the Fagade, the roof of or any other
portion of a Building shall commence the construction of all necessary remedial
structural support within a reasonable time under the circumstances and shall
diligently complete or cause completion of such construction in accordance with
plans and specifications detailing necessary remedial structural support prepared
bv or approved by Architect and the other Owner of such Building (whose
angraval shall not be unreasonably withheld, conditioned or delayed).

(b)  The respensible Owner shall pay all costs and expenses, including all architectural
and engineering fees in connection with construction of the remedial structural
support, inciuaizig any ongoing Maintenance costs.

(¢)  The provisions or'Sestion 9.2 and Section 9.3, and not this Article 5, shall apply
if the adverse effect-of ihe structural safety, integrity, or waterproof nature of a
Building results from a Dizc-or other casualty.

(d)  The construction of such neceesary remedial structural support shall be performed
by a contractor or contractors joiitly selected by the Owners. If the Owners fail
to agree upon the selection of a Coniractor or contractors, the selection of a
contractor or contractors shall constituté 4n Arbitrable Dispute. For purposes of
this Article 5, provision or constructioni of nseessary remedial structural support
shall also include any Maintenance required to.iemedy or prevent any adverse

~ effect on the structural integrity, safety, or waterproof nature of a Building,

Effect of Delay. If delay in constructing necessary remedial siructural support would
endanger the structural safety, integrity, or waterproof nature ef.any portion of a
Building, or responsibility for providing structural support or waterproofing cannot
readily be determined or is disputed, and it is not likely that such Work will be
commenced in time to avoid a reduction in structural integrity, safety, or waterproof
nature, then the Owner of the portion of such Building in which the reduction vecurred or
is occurring shall, upon not less than ten (10) Business Days’ advance written notice to
the other Owner (except that such advance written notice shall not be required in an
Emergency Situation), provide necessary remedial structural support or waterproofing as
and wherever required, or the Owners shall jointly undertake to provide substitute or
additional structural support or waterproofing; provided, however, the Owner who is
ultimately determined to be responsible for the for any adverse effect on the structural
safety, integrity, or waterproof nature shall be liable for and pay all costs and expenses
incurred as a result of the provision of any necessary remedial structural support or
waterproofing.
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ARTICLE 6

MAINTENANCE OBLIGATIONS AND SERVICES TO OWNERS

Services and Maintenance. In addition to each Owner’s obligations to maintain its
respective Property, as provided in Article 9 below, the applicable Owner designated in
the corresponding EXHIBIT 6.1(a) through 6.1(i) shall perform or furnish or cause to be
performed or furnished the following Maintenance obligations and services set forth
below to the applicable Building when, as and if required. With respect to any
Mairienance or service being provided to another Owner, the Maintenance and services
which such Owner provides under this Section 6.1 may not be refused by the other
Owner.

(a)  Storm Server and Sanitary Sewer Systems. Maintenance of Shared Sanitary and
Storm Sewver Systems upon the terms and conditions set forth in EXHIBIT 6.1(a).

(b)  Fire Suppressior’ System and System Testing. Maintenance and testing of the
Fire Suppression System upon the terms and conditions set forth in EXHIBIT

6.1(b).

(¢)  Shared Mechanical Rooms. %/faintenance of the Shared Mechanical Rooms upon
the terms and conditions set fortk in EXHIBIT 6.1(c).

(d)  Cooling Equipment. Use and mainieuance of the Cooling Equipment upon the
terms and conditions set forth in EXHIB(Z 6.1(d).

(¢)  Emergency Generator. Use and Maintenaiice of the Emergency Generator upon
the terms and conditions set forth in EXHIBIT 6.1(e).

§3) Building Roofs. Maintenance of the Building roots-(ircluding the roof of the
Window Box), the roof structures, membranes, flashings and seals upon the terms
and conditions set forth on EXHIBIT 6.1(f).

(¢g)  Trash Removal. Removal of trash and other refuse from the Buiiding upon the
terms and conditions set forth in Exhibit 6.1(g).

(h) Snow Removal; Sidewalk Repairs. Removal of snow from the Building and
repair to the sidewalk area immediately around the Building upon the terms and
conditions set forth in Exhibit 6.1(h).

(1) Other Shared Facilities. Maintenance of all other Shared Facilities not expressly
described in Section 6.1(a) through Section 6.1(h) upon the terms and conditions

set forth on EXHIBIT 6.1(i).

Cessation in Operations.

(a)  If any Owner (the “Non-Performing Owner”) ceases or provides notice to the
other Owner that it intends to cease providing any of the services that the Non-
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Performing Owner is obligated to provide pursuant to Section 6.1 and the Exhibits
corresponding o Section 6.1 (collectively, the “Non-Performing Owner
Services”) due to a Cessation in Operations (hereinafier defined), the other Owner
shall have the right to perform all Non-Performing Owner Services and to charge
the Non-Performing Owner for its share (as determined on the same basis as set
forth in the Exhibits corresponding t0 Section 6.1) of the costs 10 perform the
Non-Performing Owner Services.

For the purposes of this Section 6.2, a “Cessation in Operations” means either:

e ——

9 the Property belonging to the Non-Performing Owner ceases 10 be
operated for the purposes described herein for a period of thirty (30) or
inore consecutive days without the Non-Performing Owner delivering to
(ne other Owner within such thirty (30) day period any notice expressing
theWon-Performing Owner’s intent to re-open and re-commence
operatiors at its Property at levels comparable to the operations Over the
twelve (12) month period prior to the commencement of such thirty (30)
day period, or

(i)  if the Non-Perfcrming Owner does provide to the other Owner such a
notice of intent to fe-open its Property within such thirty (30) day period,
the failure of the Non-Pet forming Owner to re-open its Property in the
manner described herein vathin ninety (90) days after the date upon which

the Non-Performing Owner re2ses such operations.

Notwithstanding anything to the contracy contained herein, the foregoing right
shall not in any way limit the self-help rights-set forth in Section 6.6 below and
anywhere else in this Declaration.

Obligation to Furnish Services.

@

(b)

©

Each Owner obligated to perform services hereunder ‘shall make a good-faith
effort to operate its Facilities and furnish (or cause to be furni shed) all services
required of it under this Article 6 in a manner consistent it its intended
respective use as commercial or residential Property (as applicable; and the level
of operation and management of comparable first-class properties it dlowntown
Chicago, Illinos.

Each Owner shall use reasonable diligence in performing the services required of
such Owner as set forth in this Article 6 but shall not be liable for interruption or
inadequacy of service or loss or damage to property or business arising out of
such interruption or inadequacy, except as may be provided in Section_6.6 or
Section 6.8.

Each Owner who is obligated to furnish services hereunder reserves the right to
curtail or halt the performance of any service hereunder at any time in reasonable
respects upon reasonable advance notice under the circumstances (except in an
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Emergency Situation) and for a reasonable period of time to perform Maintenance
or in an Emergency Situation.

(d)  Each Owner who is obligated to Maintain any Facilities under Section 9.1 which
are connected to other Facilities in a Building, the responsibility for whose
Maintenance is another Owner’s under this Article 6, shall perform its obligations
under Section 9.1 in such a manner and standard so as to permit and facilitate the
other Owner’s performance of its obligations under Article 6.

(e} Where an exception exists to an Owner’s obligation to perform Maintenance of
Facilities described in an Exhibit to Article 6, such exception has been set forth in
th? F«Xhlblt.

No Obligation i Maintain Other Owner’s Facilities. In no event shall an Owner be
obligated for Miainfenance of the Easement Facilities or Owned Facilities of another
Owner.

Payment for Services. Payment for services rendered pursuant to this Article 6 and other
charges and fees related- {5 such services, including Operating Expenses, capital
expenditures, overhead and -supervision fees, or the fees of a professional property
manager, shall be made in accoidance with the terms and provisions of the related
subpart of EXHIBIT 6.5 attached herets.

Breakdown in Service; Owner’s Failure io'Perform Services.

(a)  If any system or Facilities providing an Essential Service (hereinafter defined)
fails due to any circumstance beyond tiie_reasonable control of an Owner
obligated to perform any service with resoect to such systems or Facilities
pursuant to Section 6.1, the Owner entitled to rezeive such service pursuant to this
Section 6.1 shall promptly provide notice to the Owricr-obligated to perform such
service, whereupon the Owner obligated to perforni such service shall work as
expeditiously as is commercially reasonable to restore such Essential Service.

(b)  For purposes of this Declaration an “Essential Service” 15-a tervice which is
required to ensure the habitability, safety and welfare of the nortion of the
Property receiving such service, including, without limitation, hexi (but only
during times where failure to provide heat could jeopardize the health of
Occupants of a portion of the Property, could affect the habitability of the
Property, or could affect the business operations on the Property), power, water,
gas, air conditioning (but only during times where failure to provide air
conditioning could jeopardize the health of the Occupants of a portion of the
Property, could affect the habitability of the Property, or could affect the business
operations on the Property), structural maintenance, and fire and life safety
systems.

(¢)  If an Owner shall fail to perform as required by the terms and conditions of this
Article 6 (except when such failure is caused by another Owner or by
Unavoidable Delay, or except when an Owner obligated to perform the service is
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entitled to discontinue such service pursuant to Section 6.8 hereof) and such
failure shail continue for a period of ten (10} days after receipt of written notice
thereof to the Defaulting Owner from the Creditor Owner, the Creditor Owner
shall have the right to perform the same (without limiting any other rights or
remedies of such Owner) until such time as the Defaulting Owner cures its failure
to perform. Such notice shall not be required in an Emergency Situation affecting
the Building or any of its Occupants.

During any period in which the Creditor Owner is performing pursuant to Section
6.6(c) hereof, the Defaulting Owner shall make payments to the Creditor Owner
as provided in EXHIBIT 6.5.

if ». dispute exists as to whether an Owner has failed to perform as required by the
tenns and conditions of this Article 6, then such dispute will constitute an
Arbitrebl Dispute which may be submitted to arbitration under Article 11 if not
resolved within thirty (30) days after the dispute arises. Failure to submit the
matter to arbiirzion shall not vitiate an Owner’s rights under this Article 6.

Data Unavailable from Meiering.

(a)

(b)

(©)

(d)

(€

Where the allocation of tiizcost of a service under Article 6 is based on usage
recorded by meters, and if al ary time the actual allocation of cost of service
based an Owner’s usage recordcd by meters cannot be determined because the
meters or system for recording metired information are not installed or operative,
then for such period when the usage deto-from meters is unavailable, the Owner
performing or otherwise providing suct: seivice shall in good faith make such
reasonable determination of costs based on historical data and usage, using such
experts or systems as such Owner may consider Yie!pful to achieve an estimate of
usage.

Such Owner shall notify the other Owner who is respons:ble for a portion of such
usage, at the time such Owner sends a Projection Notice or Staterient or statement
of Net Capitalized Cost of Replacement under EXHIBIT 6.5 relating to such
service, in reasonable detail of its determination of estimated asage and the
method for such determination.

If, within thirty (30) days after receipt of such notice, the Owner receiving such
notice does not, in good faith, dispute that the estimated usage has been
determined reasonably, such determination of usage shall be final and conclusive
upon the parties for such period.

If, within thirty (30) days after receipt of such notice, the Owner receiving such
notice in good faith disputes that the estimated usage has been determined
reasonably, the receiving Owner shall so notify the determining Owner.

If the Owners fail to agree concerning the method of estimating usage within

thirty (30) days after receipt of the disputing Owner’s notice, then any Owner may
submit the question to an expert agreed to by the parties for its advice. Such
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expert agreed to by the parties shall advise the Owners concerning a resolution of
the question within a reasonable period of time after the dispute has been
submitted to such expert. Subsequent failure to agree shall constitute an
Arbitrable Dispute, if the amount involved exceeds $20,000 (in 2016 Equivalent
Dollars).

6.8 Discontinuance of Services Which are not Essential Services.

(@)

If, at any time, a Defaulting Owner fails to perform its obligations under this
Article 6 or to pay a Creditor Owner any sum of money payable to the Creditor
Owmer pursuant to the provisions of this Article 6 within ten (10) days after

. feceipt of written notice from the Creditor Owner demanding performance of its

obligauon or payment of said sum of money, which notice specifically references
this Section 6.8 and which contains a statement that the Creditor Owner intends to
discontinue furnishing services that are not Essential Services to be furnished by
the Creditor Qwier. then, in addition to any other rights or remedies the Creditor
Owner may have; the Creditor Owner may discontinue furnishing services that are
not Essential Services to be furnished by Creditor Owner under this Article 6
until the obligation is performed or said sum of money is paid; provided,
however, that:

(i) if the Defaulting Owncr i1 good faith disputes the Defaulting Owner’s
obligation to perform such cbligation or to pay said sum of money and
diligently contests any actior orproceeding brought to collect said sum of
money or to enforce any lien {nezefor, or brings an action or initiates an
arbitration proceeding (where permitted or provided for under Article 11)
to determine the respective rights of the parties to such dispute and
diligently prosecutes the same, then-the Creditor Owner may not
discontinue furnishing any such services uitless and until it shall finally be
determined by arbitration (if such dispute 1o subject to arbitration) in
accordance with Article 11 hereof or a final nor-appealable order of a
court of competent jurisdiction that the Defaulting Qranier is obligated to
perform such obligation or pay said sum of money ard ihereafter such
obligation is not performed or such sum of money remiains unpaid in
excess of five (5) days after any such determination; and,

(i)  the Creditor Owner may not discontinue any such services if such
discontinuance would cause an Emergency Situation (other than one
involving solely economic loss) or hinder steps to remedy an existing

Emergency Situation (other than one involving solely economic loss).

(ii1) Notwithstanding that there may be a dispute as to the amount owed, an
Owner shall nevertheless continue making payments as required under this
Article 6 and the applicable subparts of EXHIBIT 6.1 and EXHIBIT 6.5
until the dispute is resoived, at which time the Owners shall refund any
overpayment or pay any deficiency, as applicable, including any interest
thereon required under EXHIBIT 6.5.
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Replacement of Shared Facilities. Subject to the terms of this Declaration, an Owner
may, in replacing Shared Facilities, replace such Shared Facilities with Facilities
substantially equivalent or better providing substantially the same quality of service or
better, provided such replacement Shared Facilities do not materially increase the
obligations of an Owner in providing services under Section 6.1 and do not materially
increase the cost to any Owner of any payments required to be made by such Owner (as a
Contributing Party or a Benefited Owner) as a result of the decision by a Replacing Party
or Operating Owner to install replacement Shared Facilities that are more expensive than
the renlacement cost of Shared Facilities comparable to the Shared Facilities that are
beirg. replaced. Any Owner may correct the description of the Shared Facilities or
refererces.to locations of Shared Facilities described in the Exhibits corresponding to
Section &/1-hy notice to the other Owner if such correction is due to error in the
description urdve to the replacement of such Shared Facilities.

ARTICLE 7

INDEMNIFiICATIONS; COVENANTS OF OWNERS

Indemnity by Owners. Each &wner (hereinafter in this Section 7.1, the “Indemnifying
Owner”) covenants and agrees, @t/its sole cost and expense, to indemnify, defend and
hold harmless the other Owner and the other Owner’s Mortgagees, partners,
beneficiaries, members, managers, stockholders, directors, officers, agents, and
employees (hereinafter in this Section 7.1, collectively, the “Indemnitee”):

(a)  from and against any and all claims, actions or proceedings, losses, liabilities,
damages, judgments, costs and expenses (herein, a “Claim”) against Indemnitee,
and by or on behalf of any Person other thai the Indemnitee or its affiliates
arising from or out of the following:

(1) the Indemnifying Owner’s or its Permittees’ use, sossession, Maintenance,
or operation of the Indemnifying Owner’s portion 0i the Property or the
Indemnifying Owner’'s Owned Facilities or Easement Facilities, or
activities therein,

(iiy  the Indemnifying Owner’s use, exercise or enjoyment of an ‘€asement or
Facility (shared or otherwise),

(iii)y  the Indemnifying Owner’s failure to perform its Maintenance or other
obligations hereunder, or

(iv)  the Indemnifying Owner’s performance of any Alterations.

(b)  from and against all costs, reasonable attorneys’ fees (including appeals of any
judgment or order), expenses and liabilities incurred with respect to any Claim
arising therefrom, but only to the extent the Indemnitee is not insured against (or
required to be insured against) such losses, liabilities, damages, judgments, costs
and expenses under valid and collectible insurance policies.
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In no event shall the Indemnifying Owner have any indemnification obligation to
the Indemnitee to the extent occasioned by the negligent or wrongful acts or
omissions of any Indemnitee of its affiliates or its Permittees. The
indemnification obligations of the Indemnifying Owner hereunder shall not
include or be deemed to extend to the Permittees or affiliates of the Indemnitee;
provided, however, that this provision shall not limit the obligation of the
Indemnifying Owner with respect to any claims made against an Indemnitee by
any such Permittees.

\n case any action or proceeding 1S brought against any Indemnitee by reason of
auty, such Claim, Indemnifying Owner, upon notice from any such Indemnitee,
covenants to resist or defend such Claim with attorneys reasonably satisfactory to
such Idemnitee. Any counsel for the insurance company providing insurance
against ‘such Claim shall be presumed reasonably satisfactory to each such

Indemnitee:

Indemnifying Ovner may not settle a Claim without the consent of each affected
Indemnitee, which coasent shall not be unreasonably withheld, delayed or
conditioned.

Notwithstanding anything” 0 the contrary contained herein, the foregoing
indemnity obligations are in ng wey limited by the coverage limits of applicable
insurance policies.

Each Owner (the “Liening Ownei’ ) shell remove any mechanics’,
materialmen’s, manager’s, broker’s or any othar sirailar lien, in each case arising
by reason of the acts of the Liening Owner, its erasioyees, agents, contractors and
Occupants or any Work or materials or services for which the Liening Owner, its
employees, agents, contractors or Occupants has contracted:

(1) against any other Owners’ portion of the Building or (Own2d Facilities; or
(i)  against its own portion of the Building or Owned Feiilities, if the
existence or foreclosure of such lien against its own portion of the

Building or Owned Facilities would adversely affect any other Owner
(such other Owner in subclause (i) or (ii) being the © mpacted Owner”).

The Liening Owner shall cause such removal to occur before the first to occur
(the “Removal Deadline”) of the following:

(1) thirty (30) days after the filing thereof by a third party that is not an Owner
filing a lien in accordance with this Declaration,

(i)  ten(10) days after notice of commencement of foreclosure proceedings of
such lien,

34



(©)

(d)

(e)

1607429043 Page: 42 of 121

'UNOFFICIAL COPY

(i)  the time set forth in any mortgage or deed of trust applicable to an
Owner’s Property if such Owner’s Property is affected so long as such
Owmer shall have first provided the Liening Owner notice of such
mortgage or deed of trust and the Removal Deadline set forth therein, and

(iv) immediately upon the demand of an Owner if such other Owner’s
Property is affected and such other Owner is then engaged in bona fide
discussions for the sale, assignment or financing of its interest in any part
of its Property.

Notwithstanding the provisions of Section 7.2(a) or Section 7.2(b), the Liening
Owner shall not be required to remove such lien prior to the Removal Deadline if:

() such lien cannot be foreclosed; and
(1)  ~pror to the Removal Deadline, the Liening Owner:

(A) shairin good faith diligently proceed to contest the same by
appropriate actions or proceedings and shall give written notice to
the lmracted Owner of its intention to contest the validity or
amount of cuch lien; and

(B)  shall (unless othersecurity already exists, such as a title indemnity
fund for a Mortgagee) deliver to the Impacted Owner either, at the
Impacted Owner’s option:

1) cash or a surety-bond from a responsible surety company
acceptable to the Impacted Owner in an amount equal to
one hundred fifty percent1150%) of the lien claim and all
interest and penalties then accraed thereon or such greater
amount as may reasonably be required to assure payment in
full of the amount claimed plus ail rcealties, interest and
costs which may thereafter accrue by rieson of such lien
claim; or

(ii)  other security or indemnity reasonably acceptable to the
Impacted Owner’s title insurance company, the Impacted
Owner and the Impacted Owner’s Mortgagee.

An endorsement by the Impacted Owner’s title insurance company over such lien
claim to the Impacted Owner’s title insurance policy shall be deemed an
indemnity reasonably acceptable to the Impacted Owner and satisfy the
requirements of Section 7.2(c)(ii)}(B)(i).

In any event, a Liening Owner must remove or release such lien prior to entry of a
final judgment of foreclosure.
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(f)  If the Liening Owner fails to comply with the foregoing provisions of this Section
72, thereby becoming a Defaulting Owner, the Impacted Owner, thereby
becoming a Creditor Owner, may take such action as the Creditor Owner may
deem necessary to defend against or remove such lien. The Creditor Owner shall
be entitled to payment from the Defaulting Owner for all costs and expenses
(including reasonable attorneys’ fees and litigation expenses, including appeals of
any judgment or order) paid or incurred by the Creditor Owner in defending
against, removing or attempting to remove or defend against such lien and may
use any security delivered to the Creditor Owner for such purposes and for any
sther damages from Defaulting Owner’s breach under this Section 7.2.

(g)  Noovithstanding the provisions of this Section, the foregoing terms of this
S¢etionc 7.2 shall not be applicable to any lien that is not paid as a result of the fact
that the Impacted Owner timely failed to pay its Allocated Share of the costs of
any Work a5 required pursuant to the terms of this Declaration.

73 Compliance With Laws.

(a)  Each Owner:

(i) shall comply with 4l Gaws, if noncompliance by such Owner with respect
to its portion of the Proweny or any part thereof, its Owned Facilities, its
Easement Facilities, or aiens for which such Owner has been granted an
exclusive Easement would Subject the other Owner or any of its
Occupants to civil or criminal Liabllity, or would jeopardize the full force
or effect of any certificate of occupaicy issued to the other Owner or any
of its Occupants or for a Building or wouid jeopardize the other Owner’s
right to beneficially occupy or utilize itz.respective portion of a Building
or any part thereof, its Owned Facilities, its-Casement Facilities, or any
Easement (considering the time and circumstanczs). or would result in the
imposition of a lien against any of the Property or'th? other Owner.

(i)  shall be responsible for, and shall at all times maintain at-it5sole cost and
expense, any and all vault and sidewalk permits or licenses rzlated to any
vault located immediately adjacent to and serving such Owner’s Property.
The Owner of the portion of the Property immediately adjacent to such
vault property shall have the sole and exclusive right to use of any such
underground vault areas located immediately adjacent to and serving such
Owner’s Property.

(iii)  shall comply with all rules, regulations and requirements of any insurance
rating bureau having jurisdiction over the Property or any portion thereof
or the requirements of any insurance coverage on the other Owner’s
portion of a Building, its Owned Facilities, or its Easement Facilities, if
noncompliance by it with respect to its respective portion of a Building or
any portion thereof, its Owned Facilities, or its Easement Facilities would:
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(A) increase the premiums of any policy of insurance maintained by
the other Owner or the premiums of any policy of insurance
maintained by all Owners (unless the non complying Owner pays
all such increases), or

(B)  render the other Owner’s portion of a Building, Owned Facilities,
or Easement Facilities uninsurable, or

(C) create a valid defense to the other Owner’s right to collect
insurance proceeds under policies insuring such other Owner’s
portion of a Building, Owned Facilities, or Easement Facilities;
and

(iv) (slipll deliver to the other Owner, within ten (10) Business Days after
recZnt, a copy of any written report, citation or notice having an eftect on
or réiating to compliance of such Owner’s Property with Laws.

Zoning.

(a)

(b)

()

No Owner shall: (i) make-any Alterations; (i) allow any use of their respective
portions of the Building; oriii) take or fail to take any action, any of which
would violate the provisions of the Existing Zoning as to such Owner’s Building
or as to the Building of the other Qwner.

Applications for variations, changes; 4iodifications or amendments to the
provisions of the Existing Zoning applicab!¢ to the Retail Property or Residential
Property may be filed and processed solely by the Owner of the portion of the
Building directly affected by such application and soall not require the joinder of
the other Owner; provided, however, that both ‘Gwners shall be required to
approve any such variations, changes, modifications, or ariendments that would:

(1) change the permitted use under such ordinances or tiis Declaration,
(i)  adversely affect the use of the Retail Property or Residential Figperty, or
(i)  contradict any of the terms or provisions of this Declaration.

If any application for a zoning variation, change, modification, or amendment is
required to be approved by both Owners and the other Owner agrees to such
variation, change, modification or amendment, the Owner requesting such zoning
variation, change, modification or amendment shall indemnify and hold harmless
the other Owner from and against any and all loss, liability, claims, judgments,
costs and expenses arising out of the other Owner’s execution of such applications
or other instruments.
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The following uses are permitted in the area delineated herein as the Property:
multi-unit residential; financial services; food and beverage retail sales (except
that a type 2 restaurant or tavern will not be allowed); office; personal service
uses; retail sales; accessory parking; and accessory uses.

No use shall be permitted in all or any portion of the Property which does not
comply with Law, or would increase significantly the cost of insurance
maintained by the other Owner of any portion of a Building in which such use is
contemplated.

ke following uses shall not be permitted in the Retail Property or Residential
Preneriy without the consent of the other Owner, which may be withheld in such
Owner’s sole and exclusive discretion:

1) Any nicituary or funeral home;

(ii)  Any estatlishment selling or exhibiting pornographic materials or drug-
related parapiicrialia;

(iii)  Any adult theater or-iive performance theater exhibiting nude or lewd
performers or performances or lascivious behavior;

(iv)  Any carnival or flea market;

(v)  Any clinic, office or other facility performing abortions;
(vi)  Any off-track betting store or parlor;

(vii)  Any discount store;

(viii) The use, presence or release of Hazardous Maerials, except in the
ordinary course of the permitted and usual business opsrs‘ions conducted
thereon, provided that any such use shall at all times t& compliance
with all applicable environmental Laws;

(ix)  Any foreign governmental offices;

(x) A massage parlor other than a day spa and/or salon;
(xi}  Industrial purposes;

(xii) A gun shop or firing range;

(xiii) A salvage shop;

(xiv) For the purpose of manufacturing;
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(xv) A methadone clinic or drug or alcohol dependency clinic; and

(xvi) A dry cleaner or other use which produces odors that emanate beyond the
premises occupied by the use {(except for restaurant and other food uses
otherwise not expressly prohibited hereunder and except for a dry cleaning
drop-off and pick-up location in which the cleaning is performed off-
premises and not performed at the Property).

Exterior Building Signage.

aj

(b)

(©

()

(¢)

Any and all Building signage not prohibited by this Declaration, must comply
with the following requirements:

(1) all exterior building signs must comply with applicable Laws;
(i) _s4signs must be installed and operated in a first-class manner;
(i)  all sigus mnst be professionally designed and fabricated; and

(iv)  interior and(exerior sign illumination is permitted, provided it complies
with applicable Laxv.

Each Owner, at its sole cos|, is responsible for any Maintenance of the Fagade
required due to the installation, teraoval or replacement of its respective signs. In
all cases, the Fagade shall be maintaiiied in a safe, first-class order and condition.

Each of the Retail Owner and Resideniizl-Owner may replace and alter its signs
provided that such changes and/or alteratiois wre consistent with the permitted
terms set forth in Section 7.6(a) and Section 7.6/0}, respectively.

Any Owner responsible for Fagade Maintenance 5'iall have the right, at the
expense of the Owner of such signage to temporarily retaove such signage to the
extent and for the time period necessary for the purpose ot performing Facade
Maintenance and shall promptly reinstall such signage, av-irc oxpense of the
Owner of such signage, upon completion of such Maintenance.

Retail Owner shall have the exclusive use of the Window Box for display or
signage purposes. All displays or signage installed within the Window Box shall
comply with the requirements of this Section 7.6 as may be applicable with
respect to the Window Box.

Environmental and Engineering Review.

(a)

Each Owner (“Inspecting Owner”) upon no less than five (5) days advance
written notice to the other shall have the right in certain instances listed below to
obtain from an environmental engineer or an inspecting architect or engineer of
the Inspecting Owner’s choice and at the Inspecting Owner’s own cost and
expense, an audit, review, assessment or report (each referred to as a “Review™)

39



8.1

(b)

1607420043 Page: 47 of 121

UNOFFICIAL COPY

relating to the Property, which Review may include tests or inspections of the
other Owner’s portion of the Property (other than any portion of the Property
occupied by any Occupant) as part of such Review. The non-Inspecting Owner or
its designee(s) shall have the right to accompany the environmental engineer or
architect at all such tests. The Inspecting Owner shall use reasonable efforts to
minimize the distuption of the other Owner’s operation of business or use in its
portion of the Property and shall repair any damage to property of the other
Owner caused by a Review and shall be subject to the indemnification obligations

contained in Section 7.1 above.

ke instances when an Owner may obtain a Review necessitating tests or
inspections of the other Owner’s portion of the Property are:

(1) i ih Inspecting Owner has entered into or will enter into a contract to sell
or intends to finance or refinance its Property in which a requirement of
said copiract, financing or refinance is a Review (it being agreed that (A) a
contract vendee or lender or potential lender in respect of an Owner’s
Property may bz designated by an Inspecting Owner as the party to
perform a Review and (B) no such designation shall relieve the Inspecting
Owner of the obligations set forth in this Section 7.7 in connection with
such Review); or

(i)  if'the Inspectinngner’s then current Mortgagee has requested a Review;
or

(iii)y ifaReviewis required by Laws; ot
(iv)  if the Inspecting Owner, in good faith believes:

(A) that the other Owner may have breach<d tne provisions of Section
7.3 or Section 7.3, as it relates to the metters which could be
disclosed by a Review; or

(B) that the Inspecting Owner may be adversely affected or subject to
liability as a result of matters which could be disciosed by a
Review.

ARTICLE 8

INSURANCE

Insurance Required. Each Owner shall procure and maintain the following insurance:

()

Real and Personal Property.

1) Each Owner shall keep its respective Building and respective Owned
Facilities insured for no less than “all risk™ coverage for an amount not
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less than one hundred percent (100%) of the insurable replacement cost
thereof, subject to Section 8.2.

Each Owner may, in its discretion, include or exclude from such insurance
coverage improvements or betterments and personal property owned by
Occupants of its respective Property.

Each Owner shall separately insure on an “all risk” basis its loss of rental
income (if applicable) or use caused by business interruption or extra
expense incurred to reduce such loss of income covering a minimum
period of one (1) year resulting from interruption of business caused by
the occurrence of any of the risks insured against under the “all risk”
aroperty insurance, and shall pay all premiums for such coverage.

Replacement cost shall be determined periodically by an independent
appraiser-or by a method acceptable to the insurance company providing
such coverages. Such policies shall be endorsed with a replacement
coverage erdoisement and an agreed amount clause (walving any
applicable co=insurance clause) in accordance with such determination or
appraisal.

Public Liability for Residential Gwier.

®

(i)

(iif)

Residential Owner shall insure-against public liability claims and losses on
a commercial general liability foym of insurance, at least as broad as
Insurance Services Office coverage form CG 00 01, and if not included in
the coverage form, with broad form ecverage endorsements covering
claims for personal or bodily injury. or death, or property damage
occurring in, on, under, within, upon or auvout the Property owned by
Residential Owner, or as a result of opcrations thereon (including
contractual liability covering insurable obligations created by this
Declaration including, but not limited to, those indemnity obligations
contained herein), but in all events for limits, as to Reside:tial Owner and
its portion of the Building, of not less than $35,000,000 w1 such limit
applying separately to this location/operation, combined single limit for
personal and bodily injury and death and property damage.

Limits of insurance may be reached in combination with an Umbrella
coverage form.

Residential Owner shall also obtain auto liability insurance for owned,
non-owned and hired vehicles with minimum coverage limits of
$1,000,000. Such coverage shall be scheduled under Residential Owner’s
respective Umbrella liability policy.
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Public Liability for Retail Owner.

(i)

(i1)

(i)

Retail Owner shall insure against public liability claims and losses on a
commercial general liability form of insurance, at least as broad as
Insurance Services Office coverage form CG 00 01, and if not included n
the coverage form, with broad form coverage endorsements covering
claims for personal or bodily injury or death, or property damage
occurring in, on, under, within, upon or about the Property owned by
Retail Owner, or as a result of operations thereon (including contractual
liability covering insurable obligations created by this Declaration
including, but not limited to, those indemnity obligations contained
herein), but in all events for limits, as to each Retail Owner and its portion
of the Building, of not less than $5,000,000 with such limit applying
senarately to this location/operation, combined single limit for personal
and hodily injury and death and property damage.

Limiws oi insurance may be reached in combination with an Umbrella
coverage form.

Retail Owner-s4all also obtain auto liability insurance for owned, non-
owned and hired +:hicles with minimum coverage limits of $1,000,000.
Such coverage shall be scheduled under Retail Owner’s respective
Umbrella liability policy,

Builder’s Risk.

()

(i)

Unless the Owners otherwise reasonable agree to the contrary, during any
period of construction, renovation, Alterations or Work which has an
estimated cost of $1,000,000 or moré, ‘eaich Owner performing such
construction, renovation, Alteration or Work shall carry (or cause its
contractors to carry) “all risk” builder’s risk insurzce for not less than the
completed value of the construction, renovation, Alteration or Work then
being performed by such Owner or Owners or for any Alterations which
require another Owner’s consent under Section 14.1, uriess such coverage
is afforded elsewhere by such Owner’s insurance policy.

Coverage under this Section 8.1(d) shall only be required to the extent
such coverage is not already provided within the property coverage under

Section 8.1(a) and Section 8.1(b).

Worker’s Compensation. Each Owner shall or cause its contractors to carry
worker’s compensation insurance in amounts as required by Law and employer’s
liability, insurance in not less than the following amounts:

(i)
(it)

Employers liability each accident - $1,000,000;

Employers liability disease for each employee - $1,000,000;
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(i)  Employers liability disease policy limit - $1,000,000.

Joint Policies; Insurance Companies.

(a)

(b}

(©)

In lieu of providing coverage as stipulated in Section 8.1(a), the Owners may
agree to jointly carry “all risk” coverage as provided therein as a single “all risk”
property insurance policy. Retail Owner shall be responsible for obtaining such
policy, and the Allocated Share for the cost thereof shall be divided as follows:
97.69% for Residential Owner and 2.31% for Retail Owner, except that the costs
for the coverage required under Section 8.1(a)(iii) will be divided based upon the
<ctual costs incurred with respect to each Owner for such coverage.

Each Owner shall be a “named” insured under such jointly carried “all risk”
policy,and the Owners shall apportion the premium as provided in Section 8.2(a).

Insurance policies required by Section 8.1 hereof shall be purchased from
reputable ana-fitancially responsible insurance companies, taking into
consideration the nattie and amount of insurance required, who shall hold a
current Policyholder’s Advhabetic and Financial Size Category Rating of not less
than A X (or such lesser rating as the Owners and Mortgagees may agree)
according to Best’s Insurance-Reports or a substantially equivalent rating from a
nationally-recognized insurance raiing service. If separate insurance companies
provide any coverages required iierzunder other than “all risk” property insurance
ihen the Owners shall ensure that ail-such companies coordinate their coverages
with the other, to ensure that there arc ro_gaps in coverage, and any disputes
regarding coverages will not delay adjustaents of loss and payments to the

insureds.

Insurance Provisions.

(a)

Each policy described in Section 8.1 (except to the extent the requirements are not
customarily applicable to such type of insurance):

(1) shall provide that the knowledge or acts or omissions of auy insured party
shall not invalidate the policy as against any other insurcd party or
otherwise adversely affect the rights of any other insured party urder any
such policy;

(i)  shall insure as a “named insured” the Owner procuring such insurance,
and the other Owner and its Mortgagee (as well as any Mezzanine Lender
providing written request to the other Owner) shall be “additional
insureds” under such policy solely with respect to the operations and
obligations of the “named insured” Owner;

(iii)  shall provide (except for liability insurance described in Section 8.1(b), for
which it is inapplicable) by endorsement or otherwise, that the insurance
shall not be invalidated should any of the insureds under the policy waive
in writing prior to a loss any or all rights of recovery against any party for
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loss occurring at a Property insured under the policy, if such provisions or
endorsements are available and provided that such waiver by the insureds
does not invalidate the policy or diminish or impair the insured’s ability to
collect under the policy, or unreasonably increase the premiums for such
policy unless the party to be benefited by such endorsement or provision
pays such increase;

(iv) shall provide that all losses payable under Section 8.1(a) (if the loss
includes joint damage as described in Section 9.3(2)) or under Section
8.2(a) shall be paid to the Depositary in accordance with the terms of
Article 16 hereof, if funds are to be advanced prior to the submission of
invoices for reconstruction costs, or unless the Owners otherwise agree;

(v) skailprovide fora minimum of thirty (30) days’ advance written notice of
thé cancellation, or non-renewal thereof to all insureds thereunder;

(vi)  shallincludca standard mortgagee endorsement and loss payable clause in
favor of the Mottgagees reasonably satisfactory to them; and

(vii) shall provide cuverege on an “oecurrence” basis rather than a “claims
made” basis, if availzsle.

Insurance maintained by an Owaer 2lone and not as part of a joint policy may be
carried on a “blanket” basis with other policies.

Unless otherwise specified herein, the “all-risk” form of property-related
insurance required to be procured and maissiamed by an Owner shall provide no
less coverage (with the exception of deductible amouvnts) than the “Special Perils”
coverage form (Insurance Services Office form C1030) of insurance (including
endorsements extended to include coverage for Boitér & Machinery, Law and
Ordinance, and other extensions of coverage as may ffom (ime to time be carried
by prudent owners of similar first-class buildings in' the City) currently
promulgated by the Insurance Services Office, its successor, of other substantially
similar insurance organization having responsibility for the desigraru publication
of standardized insurance coverage forms for use by the insurance industry.

24 Limits of Liability.

(a)

(b)

Insurance required by this Article 8 shall be jointly reviewed by the Owners
periodically at the request of any Owner, but no review will be required more
often than every five (5) years (unless there is a substantial change in the Building
or operations conducted in the Building or a significant or catastrophic event that
adversely impacts the insurance marketplace thereby affecting the availability of
insurance), to determine if such limits, deductible amounts and types of insurance
are reasonable and prudent.

Initially, deductible amounts for insurance required under Section 8.1(a) (other
than loss of rental income insurance} and Section 8.1(c) shall not exceed $25,000

44



8.5

8.6

8.7

1607429043 Page: 52 of 121

UNOFFICIAL COPY

unless the Owners otherwise agree to a different deductible amount, each in their
reasonable discretion.

(¢}  Deductible amounts for insurance required under Section 8.1(b) shall not be more
than is reasonable considering the financial responsibility of the insured and shall
also be subject, in any case, to the consideration to be given deductible amounts
described above in this Section 8.4.

(d)  Limits of liability may not be less than limits required by the Owners’ respective
Mortgagees, notwithstanding amounts set forth above in this Article 8 and
nothing contained in this Article 8 or in this Declaration shall in any way alter,
umit, or affect any insurance requirements set forth in the respective Mortgages or
otier loan documents executed and delivered by an Owner to its Mortgagee.

()  With the Consent of all Owners, the Owners may employ an insurance consultant
to perforiu such review on their behalf, and the cost of employing any such
consultant shall 0% shared by the Owners in accordance with the Allocated Share
stipulated in Sectior 8.2(a).

Renewal Policies. Certificates-0f insurance for all renewal insurance policies evidencing
renewal shall be delivered by each“>wner to the other Owners and to the Mortgagees at
least thirty (30) days prior to the expiration, date of any such expiring insurance policy. If
the Owners have agreed in accordance-wiih the provisions of Section 8.2(a) to jointly
carry “all risk” coverage and if the Retail‘Owner fails to provide and maintain such
policy in accordance with the provisions of Section 8.2(a), or if an Owner fail to pay its
share of the premiums or other costs for any such policy, then the other Owner or any
Mortgagee may pay the Defaulting Owner’s share and tiic costs thereof shall be due from
the Defaulting Owner within ten (10) days after the Creditor Owner’s or Mortgagee’s
written demand therefor.

Waiver. Provided that such a waiver does not invalidate the respective policy or policies
or diminish or impair the insured’s ability to collect under such policy or policies, each
Owner hereby waives all claims for recovery from the other Owner/rzi any loss or
damage to any of its property insured (or required hereunder to be insurcd) under valid
and collectible insurance policies to the extent of any recovery collectib.e for which
would have been collectible had such insurance required hereunder been obtainied) under
such insurance policies plus any deductible amounts related to the Shared Facilities
maintained by an Owner on behalf of the Owners.

Conflict. If any portion of a Property has been converted to a condominium form of
ownership pursuant to the Act, then in the event of any conflict between the terms of this
Declaration and the agreement governing any portion of such condominium Property, the
terms of this Declaration shall control with respect to such portion of such condominium
property, except in those instances in which statutory requirements of the Act are
required to take precedence.
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Supplemental Insurance Coverage. Notwithstanding anything to the contrary contained

herein, each Owner shall be permitted to obtain at its sole cost and expense supplemental
or additional insurance coverage above and beyond the limits specified in this
Declaration. Any insurance so purchased shall be in excess over any other collectible
insurance and not contributory with other valid collectible insurance.

ARTICLE 9

MAINTENANCE AND REPAIR; DAMAGE TO THE BUILDING

Mairtenance of Property.

(@)

(b)

deiail Property. Retail Owner shall, at its sole cost and expense, to the extent
faituze-to do so would adversely affect the Residential Owner or the Residential
Property:

(1)

(i)

Mainti and keep the Retail Building (including that portion of the
Fagade anpurtenant to the Retail Building, the Window Box and all
Facilities lecaied in the Retail Property), the Retail Easement Facilities,
and the Retaii Cwned Facilities in good and safe order and condition, and

make all repairs or replacements of, in, on, under, within, upon or about
the Retail Property, wiicthicr said repairs or replacements are to the interior
or exterior thereof, or structaral and non-structural components thereof, or
involve ordinary or extraordinai repairs or replacements, necessary to
keep the same in good and safi order and condition, howsoever the
necessity or desirability thereof may a:1s¢, and whether or not necessitated
by wear, tear, obsolescence, defects or otherwise.

Residential Property. Residential Qwner shall, at ifs a5t cost and expense, to the

extent failure to do so would adversely affect the Retiil Owner or the Retail
Property:

(i)

(i)

maintain and keep the Residential Building (including that nrortion of the
Fagade appurtenant to the Residential Building, the roof of thc. Window
Box and all Facilities located in the Residential Property), the Residential
Easement Facilities, and the Residential Owned Facilities in good and safe
order and condition, and

make all repairs or replacements of, in, on, under, within, upon or about
the Residential Property, whether said repairs or replacements are to the
interior or exterior thereof, or structural or non-structural components
thereof, or involve ordinary or extraordinary repairs or replacements,
necessary to keep the same in a good and safe order and condition,
howsoever the necessity or desirability thereof may arise, and whether or
not necessitated by wear, tear, obsolescence, defects or otherwise.
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(¢)  Limitation on Maintenance Obligations. Notwithstanding anything to the

contrary set forth in Section 9.1(a) or 9.1(b) above:

(i)

(i)

(iii)

The terms of this Section 9.1 shall not be applicable to any of the
following:

(A)  Work expressly covered by the terms Section 6.1 hereof (and
related Exhibits) relating to Maintenance of certain Facilities and
areas of the Building or hereinafter in this Article 9;

(B)  damage caused by fire or other casualty;

(C)  the Easement Facilities or Owned Facilities situated in an Owner’s
Building but which benefit or are owned by the other Owner; or

(D}~ Maintenance to the extent that the other Owner is responsible for
the s7ine pursuant to the terms of Artiele S or any other provisions
in this Declaration.

The terms of this-Section 9.1 shall not be deemed to require Maintenance
by an Owner of any-ipterior portion of its Building unless the same, or the
failure to Maintain the saine, (A) are visible from the outside of the
Building, (B) affect or impzir the utility of any Shared Facilities or
Easements that benefit the other Owner, or (C) adversely affect the use or
enjoyment of the other Owner’s Pzoperty for its intended purpose.

Neither the terms of this Section$.i ner any other provision in this
Declaration are intended to constitute « covenant for either Owner to
operate within its Property.

(d) Common Walls, Floors and Ceilings. The obligations o. ths, Owners under this

Section 9.1 shall be deemed to include an obligation to the center of Common
Walls, Floors and Ceilings regardiess of the exact location'of the boundary
between the respective Parcels; provided, however, the Owners si2li coordinate
Work with respect to Common Walls, Floors and Ceilings and share e{qually their
cost, except that improvements or Maintenance benefiting only one Owner shall
be performed by and shall be at such Owner’s sole cost.

Damage Affecting Only Portion of a Property.

(@)  If any portion of the Property is damaged by fire or other casualty and if such
damage occurs within one Owner’s portion of its Property only and does not
affect any other Owner’s Property, any Shared Facilities, and does not affect the
ability of an Owner to exercise any Easement rights granted under this
Declaration, then any such damage shall be repaired and restored by the Owner of
the portion of the Property in which any such damage occurs (i) if the damage is
visible from the outside of the Building, (ii) so as not to adversely affect the use
or enjoyment of the other Owner’s Property for its intended purposes, and (iii) if
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Article 17 is applicable, in as timely a manner as practicable under the
circumstances, and such Owner shall, in accordance with the provisions of
Article 17 hereof, be entitled to withdraw any insurance proceeds (including
deductible) held by the Depositary by reason of any such damage, for application
to the cost and expense of the repair and restoration of any such damage.

If at any time any Owner so obligated to repair and restore such damage shall not
proceed diligently with any repair or restoration obligation hereunder and the
applicable damage to a Property is visible from the outside of the Building, or
adversely affects the use and enjoyment of the other Owner’s Property for its

:itended purpose, then:

() the Creditor Owner may give written notice to the Defaulting Owner
specifying the ways in which such repair or restoration is not proceeding
diligently and, if, upon expiration of fifteen (15) Business Days after the
receipt of such notice, any such Work or repair or restoration is still not
proceeding diligently, then the Creditor Owner may perform such repair
and restorz tion and may take all appropriate steps to carry out the same; or

(i)  inan Emergency Qituation, the Creditor Owner may immediately perform
such repair or resioration and may take all appropriate steps to carry out
the same.

If Article 17 is applicable, the Creditor Owner in so performing such repair and
restoration shall, in accordance with Article 17 hereof, be entitled to withdraw
any insurance proceeds and any other monies held by the Depositary as a result of
any such damage, for application to the cost’and expense of any such repair or
restoration and shall also be entitled to reimbursement upon demand from
Defaulting Owner for all third party out-of-pocket costs and expenses reasonably
incurred by the Creditor Owner in excess of said insurance proceeds and such
other monies.

Repair and restoration under this Section 9.2 shall constituie /A'tcrations, except
that the Owner performing the repair and restoration shall nei be required to
obtain the other Owner’s consent if such consent would not otherwise he required
under Article 14.

Unless prohibited by Law, any such repair and restoration under this Section 9.2
shall be performed in a manner so as to repair and restore (A) any portions of the
Building that are visible from the outside of the Building, (B) any Shared
Facilities or Fasements that benefit the other Owner, or (C) any portion of the
Building if failure to do so would adversely affect the use or enjoyment of the
other Owner’s Property for its intended purpose.

Joint Damage.

(a)

If the Property is damaged by fire or other casualty and such damage (i) occurs
within the Building (including without limitation any Structural Supports) of more
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than one Property, (ii) affects more than one Property, or (iii) affects Shared
Facilities or the ability of an Owner to exercise any Easement rights granted under
this Declaration, then such repair and restoration shall be the joint responsibility
of the Owners.

The Owners shall commence and pursue to completion such repair and restoration
to completion in as timely a manner as practicable.

The Owners shall jointly select a contractor 10 perform such repair and restoration
“rom contractors who are licensed to do business in the State of Illinois and who
have substantial experience in the construction and renovation of properties of
sinitlar age and type of construction, in the downtown Chicago area.

Participation by an Owner in selecting an Architect or contractor shall be limited
to the seleciien of the Architect preparing plans and specifications for, and the
contractor perfsiming repair or restoration of, such Owner’s respective Building
or Facilities so deinaged. In the event the Owners fail to agree upon the selection
of an Architect or a coniractor or contractors, then the selection of an Architect or

a contractor or contractors shall be an Arbitrable Dispute.

The plans and specifications; for such repair and restoration shall be prepared by
the Architect, unless the Owners otherwise agree upon another Person to prepare
them in accordance with instructior:s wiven by the Owners.

Such plans and specifications shall ‘provide for the damaged portion of the
Property to be rebuilt to the extent necetsery to provide the same functionality
and appearance to the portions of the Property ith respect to Easements, Shared
Facilities, functionality, services and appearance 23 such Property had prior to
such damage, unless prohibited by Law and subjsct to the approval of the
Mortgagees. Notwithstanding the foregoing, neither Cmer shall be required to
repair or restore any interior portion of its Building unless ths same, or the failure
to repair or restore the same, (A) is visible from the outside of the Building, (B)
affects or impairs the utility of any Shared Facilities or Easements *hat benefit the
other Owner, or (C) adversely affects the use or enjoyment of theother Owner’s

Property for its intended purpose.

The Architect (or other architect or engineer preparing the plans and
specifications) shall furnish to each of the Owners and their Mortgagees a set of
the plans and specifications which it has prepared or caused to be prepared.

Unless the Owners otherwise agree, any contractor or contractors shall Work
under the supervision of the Architect (or other architect or engineer preparing the
plans and specifications), and the Architect (or other architect or engineer
preparing the plans and specifications) is hereby authorized and directed to
instruct the Depositary, from time to time, but only with the prior approval of the
Owners (whose approval shall not be unreasonably withheld, conditioned or
delayed) as such repair and restoration progresses, to disburse in accordance with
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Article 17 hereof, the insurance proceeds held by the Depositary and any other
monies deposited with the Depositary pursuant to Section 9.5 hereof for
application against the cost and expense of any such repair and restoration.

Notwithstanding anything to the contrary contained in this Declaration, in the
event that the Depositary receives proceeds of insurance or any Award, the
Depositary shall cause to be made a determination of the portion of such proceeds
attributable to each Property as well as the amount of the insurance proceeds that
may be attributable to Shared Facilities. The Depositary shall be entitled to rely
exclusively on the determination of an insurance adjuster (the “Adjuster”) in
making any determinations under this Declaration regarding the allocation of such
pioceeds. The Adjuster shall be selected by the Owners. The determination as to
ttie-allocation of insurance proceeds shall be made by the Adjuster in its sole but
reascnzule discretion, and shall be based on the extent of the damage suffered by
each af{ected Property in proportion to the total damage suffered by the entire
Property and-the extent of the damage suffered by the Shared Facilities in
proportion to in< 1otal damaged suffered by the entire Property.

94 Cost of Repairs.

(a)

(b}

If the cost and expense of srforming any repair and restoration provided for in
Section 9.3, hereof shall exceed tie amount of available joint insurance proceeds
paid by reason of the damage, iuciuding deductible amounts, then such excess
cost and expense (or the entire amount of such cost and expense, if there be no
insurance proceeds) shall be borne by ihe Cwners as follows:

(i) with respect to any portion of the Sharza Tacilities, if the cost of repair or
restoration of the Shared Facilities is i-evcess of the insurance proceeds
allocated to the same, then each Owner shali‘pay the excess in accordance
with thetr respective Allocated Shares attributal'c-to the applicable Shared
Facility as set forth on EXHIBIT 6.1 attached hereto, ind

(ii)  with respect to any portion of a Building that does novcoriitute a Shared
Facility, if the cost of repair or restoration of such portions ¢ the Building
is in excess of the insurance proceeds allocated to the sarre, -then each
Owner shall pay the amount of excess allocable to its Building.

Notwithstanding the foregoing, if an Owner has not carried the insurance required
under this Article 9 and, therefore, is a Defaulting Owner, then such Defaulting
Owner shall pay the costs and expenses not covered by insurance which another
Owner is obligated to pay which would not have been payable by such Owner if
proper insurance had been carried by the Defaulting Owner to the extent of the
amount which would have been available as insurance proceeds had such
Defaulting Owner carried the required insurance.
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Deposit of Costs.

(a)

(b)

()

(d)

(¢)

In any instance of repair or restoration pursuant to Section 9.3 or Section 9.4
hereof, an Owner may require that an estimate of the cost or expense of
performing such repair or restoration be made by a reputable independent
professional construction cost-estimating firm, unless a construction contract
providing for the performance of such repair and restoration at a stipulated sum or
a guaranteed maximum price, has theretofore been executed.

If said estimate, stipulated sum or guaranteed maximum price, or if the actual
amount incurred in performing repair or restoration, exceeds the amount of
insurance proceeds, if any, paid or payable by reason of the damage, then any
tJwner may at any time give notice to the other Owner demanding that each
Owner deposit with the Depositary the amount of such excess cost and expense
attributabie to each Owner pursuant to Section 94.

In lieu of depositing its share of such excess amount or deductible amount based
upon said estimate, stipulated sum, guaranteed maximum price or actual cost and
expense of performing. such repair or restoration, an Owner may deliver to the
Depositary security fo{ peyment of its share reasonably acceptable to the other
Owner and the Mortgagees. Such security may be in the form of, but shall not be
limited to:

(i) an irrevocable and uncondiiional letter of credit reasonably satisfactory to
the other Owner and its Mortgagee (if any), in favor of the Depositary in
the face amount of the share owed, or

(1)  an imrevocable loan commitment, reasonzply satisfactory to the other
Owner and its Mortgagee (if any), issued by a responsible lending
institution, to disburse an amount equal to sucs-Owner’s share of such
excess or deductible amount to the Depositary to pav'the cost and expense
of any such repair or restoration as the Work progresses, in proportion to
such Owner’s share of the cost and expense of auy svch repair or
restoration.

If the amount of the security required is based on an estimate of the cost and
expense of repair and restoration, then the amount of security required to be
deposited or available shall be readjusted upward or downward as the Work
progresses based on actual cost and expenses of the Work,

If an Owner shall fail to pay, or, as the case may be, deposit, such Owner’s share
of the cost and expense (or estimated cost and expense) of performing any repair
or restoration in accordance with this Section 9.3, or fails to deliver the security
provided for above within fifteen (15) days after receipt of the other Owner’s
written demand therefor, then the Creditor Owner may pay the Defaulting
Owner’s share and the Defaulting Owner shall, upon written demand, reimburse
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the Creditor Owner for such payment and the Creditor Owner’s reasonable costs
and expenses incurred in connection with such payment.

Excess Insurance Proceeds. Upon completion of the repair and restoration of any damage
to a Property, any remaining insurance proceeds paid by reason of such damage shall be
refunded to each Owner in proportion to the ratio that the insurance proceeds contributed
by such Owner or by such Owner’s insurance company bears to the total insurance
proceeds made available by the insurer for the repair and restoration or, if the insurance is
provided by a single policy covering the Property, then the ratio of insurance proceeds
attiiwited to such Owner’s portion of the Property by the insurer or the Owner to the total
insurance proceeds made available by the insurer or the Owner for the repair and
restoration.

Declaration Not i Repair.

(a)  If the Propertyis destroyed or substantially damaged, and both of the Owners do
not agree noi-« rebuild (e.g., Retail Owner desires to rebuild and Residential
Owner desires to riot rebuild), then the provisions of Section 9.3 shall apply and
the Building shall be repaired and restored.

(b)  If at the time of any casualiy-a portion (but not all) of a Parcel has been submitted
to the Act, for purposes of this Section 9.7, the Owner of such Parcel shall be
deemed to have agreed to rebuiid-ihe Building located in such Parcel unless both
the Condominium Association goveming the portion of such Parcel submitted to
the Act and the Owner of any portisn df such Parcel not submitted to the Act
unanimously agree not to rebuild the Buiiding located in such Parcel.

(¢) If the Property is destroyed or substan.ially damaged, and the Owners
unanimously agree not to rebuild, repair or resicie such Property, such Property
shall be demolished to the extent necessary to comply with all applicable Laws.
In such event:

(1) the available insurance proceeds, other than insuraice proceeds used to
cause said demolition to be performed, shall be refunded t2 ‘each Owner in
the same ratio of insurance proceeds contributed by such Qwner or by
such Owner’s insurance company to the total insurance proc secs paid by
reason of such damage or, if the insurance is provided by a single policy
covering the Property, then in the ratio of insurance proceeds attributed by
the insurer to such Owner’s portion of the Property to the total insurance
proceeds paid by reason of such damage;

(i)  such demolition shall be deemed to be a “repair or restoration” to which
the provisions of Section 9.3, Section 9.4, Section 9.5, and Section 9.8 are
applicable except that demolition, and not construction, shall be
performed;

(iii)  after such demolition, the parties shall obtain an appraisal of the Property
by an MAI appraiser and shall offer the Property for sale at the appraised
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price, or such other price as the Owners agree upon and failure of the
parties to agree upon an MAI appraiser shall be an Arbitrable Dispute; and

after sale of the Property upon terms agreed to by the Owners, the Owners
shall divide the proceeds in accordance with a formula determined by such
MALI appraiser, based on use of the Retail Building and the use of the
Residential Building, the income generation capacity of the Retail
Building and the Residential Building, the size of such Buildings, and
such other factors as would typically be considered in determining the
appraised value of such Buildings.

For purposes of this Section 9.7:

(1)

(i1)

eech Owner shall be responsible for amounts payable within their
resnevtive deductibles if separate coverages are maintained. If the Owners
caryy one or more joint policies pursuant to the provisions of Section 8.2,
any deductibics shall be allocated in accordance with Section 8.2(a); and

business intermiption insurance shall not be deemed to be insurance
proceeds.

Costs Defined. For purposes of this Articie 9, architects’ and engineers’ fees, attorneys’
fees, consultants’ fees, title insurance premiums and other similar costs and expenses
relating to repair, restoration or demolition sheil be included in the costs and expenses of
any such repair, restoration or demolition.

ARTICLE 10

LIENS, DEBTS, INTEREST AND REMELLES

Failure to Perform.

(a)

If at any time, any Owner fails within fifteen (15) Business Days after notice or
demand to pay any sum of money due to a Creditor Owner under o~ pursuant to
the provisions of this Declaration or any other time period expressly piovided for
such payment to be made (thereby becoming a Defaulting Owner) firen, in
addition to any other rights or remedies the Creditor Owner may have, the
Creditor Owner shall have:

(i)

(if)

a lien against the portion of the Building and Parcel owned by the
Defaulting Owner (which shall include all condominium units with a
Building and Parcel if all or a portion of such Property has been converted
to a condominium form of ownership); and

in the event of a default under Article 9, a lien also against any insurance
proceeds payable to the Defaulting Owner for loss or damage to such
portion of a Building or Parcel or otherwise under insurance policies
carried pursuant to Article 7 hereof, to secure the repayment of such sum
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of money and all interest on such sum accruing pursuant to the provisions
of this Article 10.

Such liens shall arise immediately upon the recording of a notice by the Creditor
Owner with the Recorder and may be enforced by a proceeding in equity to
foreclose such lien through a judicial foreclosure in like manner as a mortgage of
real property in the State of Illinois.

Such liens shall continue in full force and effect until such sum of money and any
accrued interest thereon (“Default Amount™) shall have been paid in full,
whereupon a Creditor Owner promptly shall release its lien upon payment in full.

WNetwithstanding the foregoing, a Creditor Owner’s lien shall be superior to and
shall’ take precedence over any Mortgage, trust deed or other encumbrance
constitut’ng a lien on the portion of the Building or Property owned by the
Defauiiing Qwner, except for the following (a “Prier Lien”):

(i) a lien for zd valorem real estate taxes, or

(i)  a Mortgage wiich has been recorded against the applicable portion of the
Building or Propez«y prior to the time of recording of the Creditor Owner’s
notice of lien.

10.2  No Diminution of Lien.

(a)

(b)

(c)

No conveyance or other divestiture ot title (except foreclosure of a Prior Lien
which is supertor to a lien arising unds: Article 10) shall in any way affect or
diminish any lien arising pursuant to this Articls 10, and any lien which would
have arisen against any Property pursuant to itis Article 10 had there been no
conveyance or divestiture of title (except foreclosure of a Prior Lien which is
superior to a lien arising under Article 10) shall not ke defeated or otherwise
diminished or affected by reason of such conveyance or Givestiture of title.

If at any time a Creditor Owner has recorded a notice of lien <raer Section 10.1
of this Declaration, which lien has not been foreclosed, released  o: satisfied in
full, and if such portion of the Property or any part or interest is th=cafter sold,
the Creditor Owner shall be entitled to receive from the proceeds of such sale the
lesser of:

(1) an amount sufficient to satisfy that portion of the unpaid Default Amount;
and

(i)  the entire proceeds from the sale, minus any amount paid to satisfy any
Prior Liens.

Following any such sale, the Creditor Owner, shall continue to have:
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(1) a lien on the Defaulting Owner’s portion of the Property to secure
repayment of any unpaid portion of the Default Amount and

(i)  the right to the proceeds of any subsequent sales of such Defaulting
Owner’s portion of the Property, as provided in this Article 10.

(d)  If the amount secured by such lien is being contested in a judicial action or is the
subject of arbitration under Article 11, then the proceeds which a Creditor Owner
is to receive to satisfy its lien shall be deposited with the Depositary or other
escrow acceptable to the Creditor Owner and held for disbursement at the joint
ccder of the Owners or as directed by court order or by the arbitrator in such
a’bi‘ration, as applicable.

Mortgagee’s Cnibragation.  The Mortgagee on all or any portion of an Owner’s Property
shall have the rigiit'to be subrogated to the position of the holder of any lien arising
pursuant to this Avnecle 10 affecting the Property secured by its Mortgage, and to receive
an assignment of such iizp; upon payment of the amount secured by such lien.

Interest Rate. Interest shall accrus on all sums owed by a Defaulting Owner to a Creditor
Owner (whether or not the specii’< provision of this Declaration requiring payment by a
Defaulting Owner to a Creditor Uwicr expressly references such interest) and shall be
payable from the date any such sum firsi bacame due hereunder (after expiration of any
grace periods) until paid in full, at a rate of interest equal to a floating rate which is equal
to three percent (3%) per annum in excess of ‘he annual rate of interest from time to time
announced by JPMorgan Chase Bank at Chicago. 1llinois or any successor thereto as its
base or prime or reference rate of interest, or if a Lase or reference rate is not announced
or available, then interest shall accrue at the annual tixed rate of eighteen percent (18%).

Cumulative Remedies.

(a)  The rights and remedies of an Owner provided for in this Ariicle 10 or elsewhere
in this Declaration are cumulative and not intended to be exclysive of any other
remedies to which such Owner may be entitled at Law or in equity

(b)  An Owner may enforce, by a proceeding in equity for mandatory ifiiunction,
another Owner’s obligation to execute or record any document which sach other
Owner is required to execute under or pursuant to this Declaration.

(¢)  The exercise by such Owner of any right or remedy to which it is entitled
hereunder shall not preclude or restrict the exercise of any other right or remedy
provided hereunder or at Law and equity; provided, however, that,
notwithstanding any other provision herein to the contrary, no Owner shall be
entitled to “economic loss” (including lost profits, if or however characterized as
damages) or special or consequential damages from the other Owner as a result of
any breach by the other Owner of its obligations under this Declaration.

No Set-Off. Each claim of any Owner arising under this Declaration shall be separate
and distinct, and no defense, set-off, offset or counterclaim arising against the
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enforcement of any lien or other claim of any Owner shall thereby be or become a
defense, set-off, offset or counterclaim against the enforcement of any other lien or claim.

Period of Limitation. Actions to enforce any right, claim or lien under this Declaration
shall be commenced within three (3) years immediately following the later of the date the
cause of action accrued or the party initiating such action first became aware of the right,
claim or lien, but in all events subject to such other shorter period as may be provided by
Law.

Attorieys’ Fees. The non-prevailing party in any action brought by a Creditor Owner
shall prv the reasonable attorneys’ fees and court costs (including appeals of any
judgmerit or order) paid or incurred. In the case of an appeal, attorneys’ fees shall be
payable afier the decision in such appeal.

Self-Help.

(a)  Without limiting ey other rights or remedies of an Owner, including any other
self-help provision of this Declaration which grants an Owner the right to perform
an obligation which the other Owner has failed to perform, a Creditor Owner shall
have the right, in an Erocrgency Situation, upon reasonable advance notice, if
possible under the circuipstances and which may be oral, to perform the
obligation which the Defaulting Gwner has failed to perform until the Defaulting
Owner cures such default.

(b)  The Creditor Owner shall be entitled to-payment from the Defaulting Owner for
all costs and expenses (including reasonzole attorney’s fees, including appeals
from judgments or orders) paid or incurred by the Creditor Owner in performing
such obligation which the Defaulting Owner has failed to perform. Where a
specific self-help right is granted elsewhere” (under this Declaration for
nonperformance of an obligation, such provision shail <ontrol the provisions of
this Section 10.9.

ARTICLE 11

ARBITRATION

Disputes Subject to Arbitration; Arbitration Procedure.

(@)  The following questions, differences, disputes, claims or controversies arising
among or between Owners under this Declaration which (with respect to any of
such matters) shall not be resolved within sixty (60) days after it shall arise (or
such other shorter or longer time period expressly provided herein), shall be
submitted for arbitration to one (1) arbitrator at the Chicago, Illinois office of the
American Arbitration Association (or any successor thereto) in accordance with
its then existing Commercial Arbitration Rules for expedited arbitration:

(1) monetary claims involving an amount as to any one claim not exceeding
$100,000 (in 2016 Equivalent Dollars); or

56



(b)

()

(d)

(©)

1607429043 Page: 64 of 121

UNOFFICIAL COPY

(i)  questions, differences, disputes, claims or controversies expressly made an
Arbitrable Dispute or subject to arbitration under this Article 11 by the
terms of this Declaration; or

(i)  questions, differences, disputes, claims or controversies involving any of
the following matters:

(A)  selection of an insurance company or apportionment of insurance
premiums under Section 8.2 hereof;

(B)  appointment of a contractor or contractors pursuant to Section 9.3
or Section 13.4 hereof;

({C)  replacement of the Architect pursuant to Section 18.1 hereof;

{15y other failure to agree on a matter described in Section 18.1 or
Scction 18.2 which this Declaration expressly requires the Owners
to isintly decide or agree upon;

(E)  disputes arising generally under Article 6, Article 7, Article 9,
Article 13 ~r Article 14; or

(F)  matters otherwise not constituting Arbitrable Disputes but which
are incidental t¢_and not easily divisible from an Arbitrable
Dispute being submities to arbitration.

The Owners shall cause the arbitrator tns¢ selected within twenty (20) Business
Days, and proceedings shall commence within fifteen (15) Business Days after
selection of the arbitrator, notwithstanding that 2 longer period may be allowed
under the Commercial Arbitration Rules.

In the case of disputes where the subject for arbitration)is the joint selection or
appointment of a Person to perform professional or other se(vices, the decision of
the arbitrator shall be limited to the Persons proposed by the fwners in their
attempt to agree or from those included in an approved list surinitted by the
Owners.

In the case of any other matter which the parties fail to agree upon which this
Declaration expressly requires the Owners to jointly decide or agree upon, the
decision of the arbitrator shall be limited to the terms (or a compromise of such
terms) or within the scope of the terms proposed by each of the Owners in the
negotiations of the issue and the provisions of this Declaration, if any, which
require the arbitrator to make a particular finding.

Any award issued by the arbitrator shall take into account and be consistent with
any standards, terms or conditions contained in this Declaration expressly
governing the subject of the dispute, except in those instances where the arbitrator
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is required to select a Person from those selected by the Owners and none meets
such standards, terms or conditions.

Arbitration may be initiated by any Owner. The Owner initiating arbitration shall
notify the other Owner of the filing of a claim and demand in arbitration on the
day of filing.

Owners may not seek injunctive relief in the arbitration.

The fees and costs of such arbitration (filing fees, arbitrators’ fees and expenses,
court reporter’s fees and transcript fees, but exclusive of witness fees and
atiomeys’ fees) shall be borne equally by the Owners; provided that the arbitrator
may 1rclude in its award any of the fees and costs of arbitration.

Any award’ of the arbitrator shall be final and binding upon the Owners and
judgment thcreon shall be entered by any court of competent jurisdiction. Any
award including pzvment of delinquent amounts shall include interest on such
delinquent amounts a* il rate set forth in Section 10.4.

Monetary Adjustment (Equivalent Dollars).

(2)

(b)

(©)

For purposes of this Declaraticn, “2016 Equivalent Dollars” means the
equivalent purchasing power at any ftime of the value of the same number of U.S.
Dollars in calendar year 2016.

The 2016 Equivalent Dollars of any amour shall be determined by multiplying
sald amount by one (1) plus a fraction (but not less than zero) (expressed as a
percentage):

(i)  the numerator of which is the difference obtaines by subtracting:

(A)  the Consumer Price Index (as hereafter defiried) for January, 2015
from

(B)  the monthly Consumer Price Index last published prics 10, the date
of such determination, and

(i)  the denominator of which is the Consumer Price Index for January, 2015.

As used herein, the term “Consumer Price Index” means the Consumer Price
Index for Urban Wage Eamners and Clerical Workers, Chicago, Gary, Lake
County, IL-IN-WI All Items (Base Year 1982-4 = 100) for the applicable month
published by the Bureau of Labor Statistics of the United States Department of
Labor or similar index agreed to by the Owners if such index is no longer
available.
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ARTICLE 12

UNAVOIDABLE DELAYS

Unavoidable Delays. No Owner shall be deemed to be in default in the performance of
any obligation created under or pursuant to this Declaration, other than an obligation
requiring the payment of a sum of money, while and as long as nonperformance of such
obligation shall be directly caused by fire or other casualty, national emergency,
govemmental or municipal Laws or restrictions, enemy action, flood, civil commotion,
strikes, lockouts, unavailability of labor or materials to projects generally in the Chicago
metropolitan area, war of national defense preemptions, acts of God, energy or other
utility sheitages or similar causes beyond the reasonable control of such Owner
applicable tc projects generally in the Chicago metropolitan area (other than inability to
make paymeri 4f money) (“Unavoidable Delay™) and the time limit for such
performance shail’b< extended while and as Jong as such Unavoidable Delay causes such
non-performance.

Notice of Unavoidable Delay. The Owner unable to perform (hereinafter in this Article
the “Non-Performing Delay ( ywaer”) shall notify the other Owner in writing of the
existence and nature of any Unavoidable Delay promptly after the onset of any such
Unavoidable Delay. The Non-Per ‘orming Delay Owner shall, from time to time upon
written request of the other Owner, kdep such other Owner fully informed, in writing, of

all further developments concerning any such Unavoidable Delay.

Self-Help. 1f non-performance is due to an Unavoidable Delay affecting the Non-
Performing Delay Owner which does not afféct the other Owner’s self-help remedy
provided for elsewhere in this Declaration and whicki i otherwise exercisable for such
non-performance, then notwithstanding such Unavoidablé Delay, the other Owner shall
still be entitled to the self-help remedy exercisable only uinJer reasonable circumstances
with respect to those obligations to have been performed byhe Non-Performing Delay
Owner which are the subject of Unavoidable Delay; provided. nowever, that the Non-
Performing Delay Owner shall not be deemed a Defaulting Owner by virtue of such non-
performance resulting from such Unavoidable Delay and the exercise of such other
Owner’s self-help remedy.

ARTICLE 13

CONDEMNATION

In General. In the event of taking by the exercise of the power of eminent domain or
deed in lieu of condemnation of all or any part of a Building or Parcel by any competent
authority for any public or quasi-public use, the award, damages or just compensation
(the “Award™) resulting from any such taking shall be allocated and disbursed, and any
repair and restoration of such Building shall be performed, in accordance with the
requirements of this Article 13. The Owners of such Building or Parcel shall cooperate
with one another to maximize the amount of the Award.
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Payment of Award to Depogitary; Temporary Taking Awards. All Awards resulting from
the taking of all or any part of a Building or Parcel, other than damages resulting from a
taking for the temporary use of space as hereinafter described, shall be paid to the
Depositary by the Owners, regardless of the Owner who received the Award, except as
otherwise provided in Section 13.3 and the Depositary shall disburse the Award as
hereinafter provided. In the event of a taking of temporary use of any space not affecting
Fasements or services described in Section 6.1 hereof, each Owner shall be entitled to
receive directly from the taking authority any Award resulting from such temporary

taking within its respective portion of the Property.

Taking of Only One Parcel.

(a) In-tpeevent of a taking (other than a temporary taking) of a part of a single
Owner’s Property or Owned Facilities only (not including any Easement Facilities
or Owned Facilities of another Owner), then, subject to Section 13.6 hereof, the
Owner of the-portion of the Building or Owned Facilities in which the taking
occurred shail‘ropair and restore the remainder of its portion of the Building or
Owned Facilities to t¢rm an architectural and functional whole, to the extent that
the failure to do so -waou'd adversely and materially affect an Easement in favor of
any other Owner essen‘iaj to the other Owner’s operations or the services to be

furnished the other Owner uuider Article 6.

(b)  Such repair and restoration shall 5¢ commenced and pursued to completion in as
timely a manner as practicable Liidér the circumstances and shall be at the sole
cost and expense of the Owner of the portion of the Building or Owned Facilities
in which the taking occurred. Such LCwrier shall be entitled to withdraw any
Award paid to the Depositary by reason of sueh. taking for application to the cost
of said repair and restoration in accordance. with the provisions of Article 17
hereof and to retain any excess not required” fGr) such repair and restoration;
provided, however, that the right of any particular Ov.ner to receive a portion of
such excess, if any, shall be subject to the provisions of Section 20.10(c)({).

(c)  If the cost of repair or restoration is estimated to be less than $100,000 (in 2016
Equivalent Dollars), then the Award need not be paid to the Depositary.

(@)  If at any time any Owner so obligated to repair and restore such dainagz shall not
proceed diligently with any repair or restoration which adversely and materially
affects an Easement reasonably necessary 1o the other Owner’s operations in
favor of the other Owner or the services to be furnished to the other Owners under

Article 6 hereof, then

(1) a Creditor Owner may give written notice to the Defaulting Owner
specifying the ways in which such repair or restoration is not proceeding
diligently and, if, upon expiration of ten (10) Business Days after the
receipt of such notice, any such Work of repair or restoration is still not
proceeding diligently, then a Creditor Owner may perform such repair and
restoration and may take all appropriate steps to carry out the same; or
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(i)  in an Emergency Situation (other than an Emergency Situation involving
solely an economic loss) a Creditor Owner may immediately perform such
repair or restoration and may take all appropriate steps to carry out the
same.

The Creditor Owner in so performing such repair and restoration shall, in
accordance with Article 17 hereof, be entitled to withdraw any Award and any
other monies held by the Depositary as a result of any such taking, for application
to the cost and expense of any such repair or restoration and shall also be entitled
:0 reimbursement upon demand from Defaulting Owner for all costs and expenses
yicurred by Creditor Owner in excess of the Award and such other monies.
Repair and restoration under this Section 13.3 constitute Alterations, except that
the’(ywmer performing repair and restoration shall not be required to obtain the
other Owrr’s consent if it would not otherwise be required under Article 14, and
a Creditor’ Owner shall not be required to obtain the consent of a Defaulting
Owner.

13.4  Repair and Restoration by All Cwners.

(2)

(b)

(c)

(d)

(€)

In the event of a taking-Ctiwer than: (i) a temporary taking described in Section
13.2 hereof; (ii) a taking desrizbed in Section 13.3 hereof; or (iii) a taking of all or
substantially all of a Building o"al! of the Parcels underlying a Building, then,
subject to Section 13.6 hereof, the Owners shall cooperate to repair and restore
the remainder of the Building in~2¢cordance with plans and specifications
(hereinafter described) approved by all Cwr.ers and their Mortgagees.

Such repair and restoration shall be commeiced and pursued to completion in as
timely a manner as practicable under the circumstanccs and shall be performed on
behalf of the Owners by a contractor or contractais jointly selected by the
Owners.

In the event the Owners fail to agree upon the selecticn of-a contractor or
contractors, the selection of a contractor or contractors saall’ constitute an
Arbitrable Dispute.

If such repair and restoration is to be performed solely in the portion of & Building
owned by one Owner, then the approval of any other Owner shall not be required
with respect to the plans and specifications therefor which do not constitute
Alterations requiring consent of the other Owners under Article 14, nor shall the
consent of any other Owner be required with respect to the selection of a
contractor. In such event, however, such Owner shall consult with the other
Ownmer.

The plans and specifications for such repair and restoration shall be prepared by
the Architect, unless the Owners shall otherwise agree. Such plans and
specifications shall provide for repair and restoration of the remainder of a
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Building to form an architectural and functional whole, with such changes in such
Building as shall be required by reason of such taking.

If, as a result of such taking, any Easements or covenants under this Declaration
are extinguished or materially impaired, then changes shall be made to provide for
Easements and for furnishing of services comparable, to the extent commercially
practicable, to Easements created under Article 2 and Article 3 hereof and for the
furnishing of services under Article 6 hercof.

The Architect will furnish to each of the Owners (but only if and to the extent
such Owner’s approval is required) a set of such plans and specifications for their
approval.

Urlessthe Owners otherwise agree, the contractor or contractors shall work under
the sumervision of the Architect, and the Architect js hereby authorized and
directed to instruct the Depositary, from time to time, but only with the prior
approval of the ‘Owner or Owners in whose portion of the Parcel such repair and
restoration is being, performed, (which approval shall not be unreasonably
withheld, conditionied or delayed), as such repair and restoration progresses, to
disburse, in accordance witk Article 17 hereof, any Award paid to the Depositary
for application to the cost'znd expense of such repair and restoration.

Excess Award.

()

(b)

(©

The Award for any taking described in ection 13.4 shall first be used to pay for
the repair and restoration (including any demolition, repair or restoration under
Section 13.4).

Any excess of the Award over the cost of repair-and. restoration shall then be
allocated to an Owner in the same ratio that the appo ucnment of the Award to
such Owner (including other parties with an interest in such Owner’s portion of
the Property) bears to the apportionment of the Award (o the other Owner
(including parties with an interest in the other Owner’s portior of" the Property
affected by such taking); provided, however, that the ri ght of an Oramer to receive
its share of any such excess shall be subject to the provisions /of Section

20.10(c)(1).

If there is no apportionment in any judicial or administrative proceeding, the
Owners affected by such taking shall petition for such apportionment, if possible.
Otherwise, the Owners affected by such taking shall negotiate with one another in
good faith to arrive at an allocation to each of such excess based upon the same
general criteria that would have been used in such proceedings to apportion the
Award. A failure to reach resolution shall constitute an Arbitrable Dispute.

Demolition.

(a)

If, as a result of a taking (other than a temporary taking), any of the Owners
reasonably determine that its portion of the Building can no longer be repaired or
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restored or operated on an economically feasible basis, then such Owner shall
notify the other Owners of its determination within sixty (60) days after such
taking and shall not be obligated to repair or restore its portion of the Building as
may be required by Section 13.3 and Section 13.4 hereof.

(b)  Such Owner not repairing or restoring shall demolish, repair or restore its portion
of the Building to the extent, if any, as may be necessary, to provide essential
services set forth in this Declaration, Easements essential to the operations of the
other Owners or structural support for the other portion of the Building.

t¢)"~. Such demolition, repair or restoration shall be deemed to be a repair or restoration
10 which the provisions of Section 13.4 hereof are applicable.

Allocatiori 6f Award. In the event of a taking of all or substantially all of a Building, the
Award for such taking shall be allocated to the Owners of such affected Building in
accordance witn the apportionment made in any final judicial or administrative
proceedings in connection with the taking and paid to such Owners, in accordance with
said apportionment; provided, however, that the right of an Owner to receive its share of
any award and payment siial' U subject to the provisions of Section 20.10(c)(i).

ARTICLE 14

ALTERATIONS

Permitted Alterations.

(@  An Owner (an “Altering Owner”) may, at a1y time, at such Altering Owner’s
sole cost and expense, make additions, improvements or alterations
(“Alterations”) to the part of a Building within suck Alfering Owner’s portion of
the Property; provided, however, (1) such Alterations.stiall not affect the vertical
or horizontal dimensions of the Building, and (ii) al! ‘such Alterations shall
comply with all of the provisions of this Article 14.

(b)  Retail Owner may design and construct one or more spaces outsige-the ground
floor of the Retail Building (on any level) in an area not closer than 100 {eet from
the main entrance to the Residential Building to accommodate an outdoor area for
a restaurant which occupies a retail portion of such level.

(¢)  Retail Owner may relocate exterior doors opening onto State Street within the
Retail Building to accommodate any reconfiguration of the Retail Building and
ingress and egress to and from the Retail Building.

(d)  Alterations which include relocation of Facilities serving the non-Altering Owner,
shall be permitted, subject to compliance with the conditions set forth in this
Atticle 14. Replacement of such Facilities may be made by an Altering Owner
without consent of other Owner, subject to the provisions of Section 6.9,
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The provisions of this Article 14 governing Alterations do not negate or diminish
other provisions of this Declaration having to do with additions, improvements or
Alterations expressly required or permitted in Article § (Structural Support),
Article 6 (Maintenance and Services), Article 7 (Compliance With Laws),
Article 9 (Maintenance and Repair) and Article 13 (Condemnation) hereof,
which are governed by such provisions only and not this Article 14 unless also
designated in such Articles as “Alterations” to be governed by this Article 14.

Alterations to an Owner’s portion of the Building shall not be made without the
prior written consent of the other Owner (unless otherwise expressly permitted by
this Declaration) if such Alterations will:

i during their performance or upon their completion, unreasonably diminish
g p p p y
the henefits afforded to the other Owner by an Easement or unreasonably
intérrart such other Owner’s use or enjoyment of any Easement;

(i)  during ticir performance or upon their completion, unreasonably degrade
or diminish servives to the other Owner under Article 6;

(ili)  materially increase iz costs or expenses for which such other Owner is or
would be responsiblc pursuant to Article 6 hereof, unless the Altering
Owner assumes the incresse in costs resulting from such Alterations;

(iv)  materially alter the Building Fayade;

(v)  consist of drilling, coring, chopping, ‘utting, penetrating, exceeding load
tolerances or otherwise making any operiing or hole into any Structural
Supports, the Facade or the Building roofs in‘violation of Article § other
than minor work which in the opinion of a stiuctural engineer and/or a
geotechnical foundations engineer would mnot -materially affect the
structural soundness of the Building;

(vi)  consist of or result in discharge, release, emission, uenssii, treatment,
transport, production, incorporation, disposal, leakage, transier or escape
of Hazardous Material, in a manner which fails to comply with any
applicable Law;

(vii)  have the potential of creating an Emergency Situation; or

(viii) materially impact any of the utility systems or Facilities shared by the
Owners as contemplated by this Declaration.

If, at any time, the Altering Owner proposes to make any Alterations which
require or could possibly require (in the Altering Owner’s reasonable opinion or
the reasonable opinion of any other Owner) the consent of any other Owner, then
before commencing or proceeding with such Alterations, the Altering Owner, at
its own cost, shall deliver to such other Owner a copy of the plans and
specifications (and, if any Structural Supports will be affected, an engineering
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report describing the effect on such Structural Supports) showing the proposed
Alterations and a reference to this Section 14.1.

An Altering Owner may also at any time request confirmation from the other
Owner that its consent is not required with respect to proposed Alterations, if such
Alterations do not require its consent and such confirmation shall be given within
ten (10) Business Days after the request is made. No response during such ten
(10) Business Day period shall be deemed confirmation that no consent is
required.

if an Owner's consent is required and such other Owner consents to such
Alterations or does not respond (with approval, disapproval, request for additional
iiifeiiation or time or statement of conditions for approval or disapproval) within
ten (i0) Pusiness Days (as hereinafter extended) after receipt’ of plans and
specifications, the Altering Owner may proceed to make its Alterations
substantially i: accordance with said plans and specifications.

Within the ten (10) Business Day response period the other Owner may request:

(1) additional informration reasonably necessary for such Owner to assess the
scope of the Work reyuired with respect to the proposed Alterations, in
which case the other/Ovmer will be granted an additional ten (10)
Business Days to resporid Tiom the date the other Owner receives such
additional information; or

(ii)  an extension of the time to respond.. which extension of time shall not
exceed ten (10) Business Days from the-date of the request.

The Owner whose consent is requested will not uascasonably delay its response,
having in mind the scope and complexity of the proposed Alterations.

If, in the good faith opinion of the other Owner, the Altering 2wner has violated
or will violate the provisions of Section 14.1(a)(i), Section 14.1/a)ii), or Section
14.1(e) then such Owner (the “Objecting Party”) believing 4 »1oiation exists
shall notify the Altering Owner of its opinion that the Alterations cr proposed
Alterations violate or will violate the provisions of Section 14.1(aj(1}, Section
14.1(a)(ii), or Section 14.1(e) hereof, and shall specify the respect or respects in
which its provisions are or will be violated.

If an Objecting Party in good faith asserts a violation of Section 14.1(a)(i),
Section 14.1(a)(ii), andfor Section 14.1(e), then the Altering Owner shall not
commence with the Alterations or proceed with the Alterations, if already
commenced, until the matter has been resolved (except in an Emergency
Situation).

In addition to the rights or remedies to which the Objecting Party may be entitled
by reason of an Altering Owner’s violation or likely violation of the provisions of
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this Section 14.1, the Objecting Party shall be entitled to seek and obtain
injunctive relief to enjoin any such violation.

An Owner in making Alterations, shall:

(i)  perform all Work in a good and workmanlike manner and in accordance
with good construction practices;

(i)  comply with all Laws, including, without limitation, the City building
code; and

{iii)  comply with all of the applicable provisions of this Declaration.

Each Owner shall, to the extent reasonably practicable, make Alterations within
its portion of a Building in such a manner and at times so as to minimize any
noise, viufations, particulates and dust infiltration or other disturbance which
would distu‘b.ap-Occupant or Occupants of the other portion of the Building, but
such Owner shall zict be liable in any event for damages as a result of any such
disturbance (as opnosed to physical damage to property for which such Owner
shall be responsibie) ormally incidental to construction. The foregoing
restriction on damages-s'a!l not restrict an Owner’s right to seek and obtain
injunctive relief from unreasoriavle disturbances.

An Altering Owner may perform-work during any hours permitted by applicable
Law. However, if requested by~ =i, Owner who would otherwise suffer
unreasonable disturbance, the Altering/Owner shall not unreasonably refuse to
perform Work outside normal business-iours-and shall pay all costs associated
with Work at times other than normal business hours, including overtime and
delay costs.

Building Permits.

(@)

(b)

(c)

Applications for building permits to make Alterations shall be filed and processed
by the Altering Owner without the joinder of any other Owner 111 sach application,
unless the City or other government agency having jurisdiction thieveof requires
joinder of the other Owner.

If joinder by the other Owner not making Alterations is so required, said Owner
shall cooperate in executing such application or other instruments as may be
reasonably necessary to obtain the building permit; provided, however, the
Altering Owner shall indemnify and hold harmless the other Owner from and
against any and all loss, liability, claims, judgments, costs and expenses
(including reasonable attorney’s fees, including appeals of any judgment or order)
arising out of the other Owner’s execution of the application, permit or other
instrument.

If an Owner fails to execute said application or instruments when required
hereunder to do so within ten (10) Business Days after receipt of such application
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and there is no dispute between the Owners concerning the affected Alterations,
the other Owner is hereby irrevocably appointed attorney-in-fact of the other
Owner (such power of attorney being coupled with an interest and hence,
irrevocable) to execute said application or instruments on behalf of such other
Owner.

(d)  An Altering Owner shall send copies of any building permits to another Owner
within the Building at such other Owner’s request.

ARTICLE 15

ESTOPPEL CERTIFICATES

Request. Sach Owner shall, from time to time, within ten (10) Business Days after
written request {rom the other Owner (“Regquesting Owner”), any prospective transferee
of such Ownei; any Mortgagee, Mezzanine Lender or any prospective mortgagee or
mezzanine lender, execute, acknowledge and deliver to the requesting party, a certificate

(“Estoppel Certificate™) stating:

(@)  That the terms and provisions of this Declaration are unmodified and are in full
force and effect or, if mod:ied, identifying such modifications;

(b)  Whether, to the knowledge of tie Owner executing the Estoppel Certificate, there
is any existing default under this Declaration (or grounds therefor after giving the
requisite notice hereunder) by the Reqpesting Owner and, if so, specifying the
nature and extent thereof;

(¢)  Whether there are any sums (other than payments for Operating Expenses owed
under Article 6 which in the aggregate are l¢ss than $20,000.00 (in 2016
Equivalent Dollars) and are not overdue) which th:Owner executing such
Estoppel Certificate is entitled to receive or demand from the Requesting Owner,
and if there is any such sum, specifying the nature and amounts th sreof;

(d)  Whether the Owner executing the Estoppel Certificate has periermed or is
performing Work other than services pursuant to Article 6 hereof -t'i¢) cost of
which such Owner is or will be entitled to charge in whole or in part to the
Requesting Owner under the provisions hereof, but has not yet charged to such
Requesting Owner, and if there be any such Work, specifying the nature and
extent thereof and the projected amount to be paid by the Requesting Owner;

(¢)  The nature and extent of any setoffs, claims, counterclaims or defenses then being
asserted or capable of being asserted (after giving the requisite notice, if any,
required hereunder), or otherwise known by the Owner, against the enforcement
of the Requesting Owner’s rights hereunder:

)] The total amount of all liens being asserted or capable of being asserted (after
giving the requisite notice, if any, required hereunder) by the Owner executing the
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Estoppel Certificate under the provisions of this Declaration describing the
applicable provision or provisions and the details of any such lien claim,;

Whether the Owner executing the Estoppel Certificate has requested that a matter
be submitted to arbitration, which matter has not been discharged, released or
otherwise resolved, and if so, a copy of any such notice or notices shall be
delivered with the Estoppel Certificate;

The nature of any arbitration proceeding or finding under Article 11 made within
the ninety (90) days preceding the date of such Estoppel Certificate;

Tae current address or addresses to which notices given to the Owner executing
susi: Estoppel Certificate are required to be mailed under Article 19 hereof; and

Such other tzcts or conclusions as may be reasonably requested.

Requesting Party. I ‘0% requesting party is a Mortgagee, Mezzanine Lender or
prospective mortgagee, Or prospective mezzanine lender, the Owner on whose Property it
holds or intends to hold a Mortoage or security interest will be deemed the Requesting
Owner. If the requesting party-is & vrospective transferce of an Owner, such Owner will
be deemed the Requesting Owner.

ARTICLEF. 16

DEPOSITARY

Appointment of Depositary.

()

(b)

©

(@)

A depositary (the “Depositary”) shall be appointe, &t or before such time as the
duties of Depositary are to be performed, in the manrer hereinafter provided to
receive insurance proceeds and Awards, to disburse” such monies and to act
otherwise in accordance with the terms and provisions of this Declaration.

The Depositary shall be appointed by the Owners jointly, with thic sonzent of each
such Owner’s Mortgagee (to the extent such consent is required purseant to such
Owner’s Mortgage), and shall be one of the then five (5) largest baiks or trust
companies (measured in terms of capital funds) or a nationally recognized title
insurance company with offices in downtown Chicago, Illinois or other bank or
trust company agreed to by the Owners.

Any Owner may at any time propose a Depositary, and if the Owners fail to agree
on a Depositary within ten (10) Business Days after receipt of the proposal by the
other Owner, the disagreement shall become an Arbitrable Dispute.

Each Owner shall be responsible for a portion of the Depositary’s reasonable fees
and expenses for acting as Depositary equal to their share in the insurance
proceeds or Award, as applicable, unless the Depositary is holding funds for the
benefit of only one Owner, in which case such Owner shall be solely responsible
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for the Depositary’s reasonable fees and expenses for acting as Depositary with
respect to such matter. In either event, the Depositary shall be entitled to retain
said fees and expenses, free of trust, from monies held by it. Any Owner may
propose to the other Owner how such fees and expenses shall be shared and if the
Owners fail to agree on a cost sharing arrangement within ten (10) Business Days
after receipt of an Owner’s proposal, such disagreement shall become an
Arbitrable Dispute.

Any Depositary appointed to act hereunder shall execute an agreement with the
Owners accepting said appointment in substantially the form attached hereto as
EXHIBIT 16.1 and made part hereof.

Accouit Designation; Liability of Depositary.

(a)

(b)

(c)

(d)

The Dérositary shall deposit any insurance proceeds, Awards or other funds
receivea as Depositary in a segregated account approved by the Owners and
which, in any Gvent, complies with the requirements (if any) of the affected
Owners’ Mortgases.

The Depositary shali-not. be liable or accountable for any action taken or
disbursement made in ge<d faith by the Depositary, except those arising from its
own gross negligence or williul misconduct or actions not taken in good faith by
the Depositary. The Depositary’s, reliance upon advice of independent counsel
shall be conclusive evidence of good faith, but shall not be the only manner in
which good faith may be shown.

The Depositary shail have no affirmative obligation to prosecute a determination
of the amount of, or to effect the collection of;,-anv insurance proceeds or Awards
unless the Depositary shall have been given an e/niess written authorization from
the Owners; provided that if only one Owner is entitlzi-to said insurance proceeds
or Awards, then said Owner may authorize the Depositary. to so proceed.

The Depositary may rely conclusively on any certificaic firnished by the
Architect to the Depositary in accordance with the provisions o Section 17.1
hereof and shall not be liable or accountable for any disbursement of 7unds made
by it in reliance upon such certificate or authorization.

Interest on Deposited Funds.

(a)

(b)

The Depositary shall have no obligation to pay interest on any monies held by it,
unless the Depositary shall have given an express written undertaking to do so or
unless all of the Owners for whose benefit monies are being held have requested
that the Depositary undertake to do so.

If the monies on deposit are not held in an interest-bearing account pursuant to an
agreement among the Depositary and the applicable Owners, then the Depositary,
within thirty (30) days after request from any Owner given to the Depositary and
to the other applicable Owners and their respective Mortgagees, shall purchase
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with such monies, to the extent feasible, negotiable United States Government
securities payable to bearer and maturing within thirty (30) days from the date of
purchase thereof, except insofar as it would, in the good faith judgment of the
Depositary, be impractical to invest in such securities by reason of any
disbursement of such monies which the Depositary expects to make shortly
thereafter, and the Depositary shall hold such securities in trust in accordance
with the terms and provisions of this Declaration.

(c)  Any interest paid or received by the Depositary on monies or securities held in
izust, and any gain on the redemption or sale of any securities, shall be added to
tHc monies or securities so held in trust by the Depositary.

(d)  Moilies received by the Depositary pursuant to any of the provisions of this
Declaration shatl not be mingled with the Depositary’s own funds, unless the
Depositaryshall have undertaken to pay interest thereon, and shall be held by the
Depositary in trust for the uses and purposes herein provided.

Indemnification of Depositary, In consideration of the services rendered by the
Depositary, the Owners jointly-and severally hereby agree to indemnify and hold
harmless the Depositary from any,and all damage, liability or expense of any kind
whatsoever (including, but not limited to, reasonable attorneys’ fees and expenses)
incurred in the course of the Depositary’s duties hereunder or in the defense of any claim
or claims made against the Depositary by «eason of its appointment hereunder, except
where due to the gross negligence or willfui riisconduct of the Depositary or actions not
taken in good faith by the Depositary. Where tn< Depositary is only disbursing funds for
one Owner, and the other Owner is not involved in the deposit or overseeing of
disbursement of funds, such other Owner shall not be suligated to indemnify and hold
harmless the Depositary in connection with such duties ¢f thz Depositary.

Resignation of Depositary. Depositary may resign by serving oot less than sixty (60)
days prior written notice on all of the Owners and Mortgagees. Within thirty (30) days

after receipt of such notice, the Owners jointly shall, in the manner set forth in Section
16.1, appoint a substitute who qualifies under Section 16.1 hereof (if there.are duties to
be performed at such time by a Depositary or funds are held by the resigning I>¢positary),
and the Depositary shall prepare a final accounting of all funds received. neld and
disbursed by it and transfer all funds, together with copies of all records hela by it as
Depositary to such substitute, at which time its duties as Depositary shall cease. If the
Owners shall fail to appoint a substitute within said thirty (30) days, and there are funds
held by the resigning Depositary, the Depositary may deposit such funds with either a
court of competent jurisdiction or with a bank or trust company in Chicago, lllinois,
which qualifies under Section 16.1 hereof.
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ARTICLE 17

DISBURSEMENTS OF FUNDS BY DEPOSITARY

Disbursement Requests.

(a)

(b)

Each request by the Architect (or other architect preparing the plans and
specifications if no Architect is required to be appointed for the Work in question)
acting pursuant to the provisions of this Declaration for disbursement of insurance
proceeds, any Award or other funds for application to the cost of the Work shall
be accompanied by a certificate of the Architect or another Person having
knowledge of the facts reasonably acceptable to the Owners of the affected
roriion of the Building, dated not more than ten (10) Business Days prior to the
dat¢ of the request for any such disbursement, stating the following in its
professional judgment based on periodic observations of the Work:

(1)

(i)

(i)

(iv)

that the sum requested either (A) has been paid by or on behalf of an
Owner (in »vhich event the certificate shall name such Owner) or by or on
behalf of ‘all Owners (in which event the certificate shall specify the
amount paid by each respective Owner); or (B) is justly due to contractors,
subcontractors, mat“rialmen, engineers, architects or other Persons {whose
names and addresses siiall be stated) who have rendered or furnished
services or materials for-the Work; such certificate shall also give a brief
description of such services 2d materials and the principal subdivisions or
categories thereof, the respective amounts so paid or due to each of said
Persons in respect thereof and the a‘nount of any retentions, and shall state
the progress of the Work up to tiie datcof said certificate and any other
information required by the Mechanies” Zien Act and any title insurer
affording coverage against mechanics’ liens;

that the sum requested, plus all sums previously disbursed, less retentions,
does not exceed the cost of the Work actually inplasc-up to the date of
such certificate plus the cost of materials supplied and a<twally stored on-
site;

that no part of the cost of the services and materials described in the
certificate has been the basis of the withdrawal of any funds pursuant to
any previous request or is the basis of any other pending request for funds;

other information which may from time to time be required by any
Mortgagees which is customarily required by mortgagees of comparable
buildings, or as may be agreed to by the Owners.

The Depositary shall, out of the monies so held by the Depositary, pay or cause to
be paid to the Owners, contractors, subcontractors, materialmen, engineers,
architects and other Persons named in the architect’s certificate and contractors’
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and subcontractors’ swom statements the respective amounts stated in said
certificate and statements due them upon:

(1) compliance with the provisions of Section 17.1(a); and

(i)  receipt of contractors’ and subcontractors’ sworn statements required
under the Mechanics® Lien Act accompanied by partial or final waivers of
lien, as appropriate, and any other information required by the title insurer
affording coverage against mechanics’ liens from the Persons named in
the sworn statement: and

i)  approval by the title insurer, the Owners of the affected portion of the
Building and their Mortgagees (to the extent provided in their respective
Mortgages) of the lien waivers and other documentation, and the
wi'lingness of such title insurer to issue an endorsement (satisfactory to
the Owners and such Mortgagees) insuring over possible mechanics’ lien
claims {elating to Work in place and the continued priority of the liens in
favor of such Mortgagees.

Any Owner or Mortgagiee or the Depositary may require that disbursements be
made through the customaiform of construction escrow then in use in Chicago,
Illinois, with such changes as :nay be required to conform to the requirements or
provisions of this Declaration.

The Depositary may rely conclusively, vith respect to the information contained
therein, on any certificate furnished Uy the Architect to the Depositary in
accordance with the provisions of this Secticn 7.1 and shall not be liable or

accountable for any disbursement of funds made by it in reliance upon such
certificate or authorization.

No Lien or Consent by Contractor; Joint Direction by Owners.

(a)

(b)

(c)

No contractor, subcontractor, materialman, engineer, architect oz a7ty other person
whatsoever, other than the Owners of the affected portion of the Building to
which such sums relate and any Mortgagee thereof, shall have any torest in or
right to or lien upon any funds held by the Depositary.

The Owners of the affected portion of the Building to which such sums relate
(with the consent of such Owners’ Mortgagees to the extent required in their
respective Mortgages) may jointly at any time provide in writing for a different
disposition of funds than that provided for in this Declaration, without the
necessity of obtaining the consent of any contractor, subcontractor, materialmen,
engineer, architect or any other person whatsoever.

If at any time the Owners of the affected portion of the Building to which such
sums relate (with the consent of such Owners’ Mortgagees (o the extent required
in their respective Mortgages) shall jointly instruct the Depositary in writing with
regard to the disbursement of any funds held by the Depositary, then the
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Depositary shall disburse such funds in accordance with said instructions, and the
Depositary shall have no liability to anyone by reason of having so disbursed said
funds in accordance with said instructions.

ARTICLE 18

ARCHITECT

18.1 Appointment of Architect.

(a)

(b)

(©)

(d)

(e)

4y

When and if required by the provisions of this Declaration, the Owners shall
jantly appoint a firm consisting of both architects and engineers (or a firm of
arc’iifzcts and a firm of engineers to act jointly hereunder or a firm of architects
whick bus retained a firm of engineers) experienced in the design and operation of
structures similar to the Building to serve under and pursuant to the terms and
provisions-ut this Declaration (the “Architect™).

The Architect shall, zpon its appointment, execute an agreement with the Owners
in the form required by such Owners, which agreement shall also incorporate
those services necessary-e-implement the provisions of this Declaration and shall
provide that the Owners in4y cause the then-serving Architect to be replaced
without cause and without penaity or fee upon thirty (30) days’ prior written
notice. The Owners acting jointly-may replace the Architect for any reason.

Unless and until such time as the Orwiers jointly replace the Architect, the
Architect shall be Solomon Cordwell Buerz, 625 N. Michigan Avenue, Suite 800,
Chicago, Illinois 60611.

Any Owner also may cause any Architect be replaccd and the other Owner shall
consent to such replacement, if the Owner causing tlie Architect to be replaced
demonstrates to the other Owner that such then-serving Architect has failed to
perform its duties hereunder fairly, diligently or competently.

If all Owners do not jointly desire to replace the Architect, tien: the Owner
desiring replacement of the Architect shall serve notice upon the cther Owner
requesting the removal of the then-serving Architect, which notice shalt 2t forth
with specificity the ways in which such Architect shall have failed to perform
fairly, diligently or competently.

If, in the opinion of the Owner receiving such notice, the Owner desiring to
replace the Architect is not entitled to require the appointment of a new Architect
pursuant to this Section 18.1, the Owner receiving such notice and objecting to
the appointment of a new Architect shall notify the other Owner of its objection in
writing within ten (10) Business Days after receipt of such notice from the
requesting Owner. If, within ten (10) Business Days after receipt by the Owner
desiring to replace the Architect of such objection, the Owners do not resolve
their differences, then the dispute shall constitute an Arbitrable Dispute. The
Architect sought to be replaced may give evidence or otherwise participate in the
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arbitration proceeding, but said proceeding shall not serve any purpose other than
the purpose of determining whether an Owner or Mortgagee is entitled to have the
Architect replaced. Any Architect acting hereunder shall have the right to resign
at any time upon not less than ninety (90) days’ prior written notice to the
Owners.

18.2  Architect’s Fees.

19.1

(a)  The Architect shall be paid a reasonable fee for any services rendered hereunder
and shall be reimbursed for reasonable and necessary expenses incurred in
connection therewith, and each Owner involved in the Work shall pay its
equiable share of such fees.

(b)  Inthis'regard, in any instance when the Architect shall, n accordance with any of
the provisions of this Declaration, render services in connection with the
preparatiosi of plans and specifications or the supervision of repair, restoration or
demolition of ‘= fuilding or any part thereof, the fees and expenses of the
Architect shall be cousidered as costs and expenses of such repair, restoration or
demolition, as the case.inay be, and shall be paid in the same manner as other
costs and expenses of repuin, restoration and demolition under the provisions of
this Declaration pursuant to *ich the Architect is performing such services.

(¢)  If any Owner shall fail to pay its-a'lacable share of any fees or expenses of the
Architect within ten (10) Business 3ays after receipt of any invoice therefor from
the Architect, then any other Owner miay pav the same and the Owner failing to
pay shall, within ten (10) Business Days afier written demand for reimbursement,
reimburse the other Owner for any such payment

ARTICLE 19
NOTICES AND APPROVALS

Notice to Parties.

(a)  Each notice, demand, request, consent, approval, disapproval, designation or other
communication (all of the foregoing are herein referred to as a “notice”) ‘hat an
Owner is required, permitted or desires to give or make or communicate to the
other Owners shall be in writing and shall be given or made to a party at the
following address or at such other addresses as the parties may designate from
time to time by notice given in accordance with the terms hereof:

(1) If to Residential Owner:

Elm State Property LLC

¢/o Convexity Management LLC
540 West Madison Street

Suite 2500

Chicago, Illinois 60661
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Attention: David Nelson

with a copy to: Convexity Management LLC
540 West Madison Street
Suite 2500
Chicago, Illinois 60661
Attention: Jeremy Kerman

with a copy to: Perkins Coie LLP
131 S. Dearborn St., Suite 1700
Chicago, Illinois 60603
Attention: Nathan F. Fahrer

(i)  If to Retail Owner:

Elm State Property LLC

c/o Convexity Management LLC
540 West Madison Street
Chicago, Illinois 60661
Attention: David Nelson

with a copy to: Ceivexity Management LL.C
540 West Madison Street
Suite 2509
Chicago, [l11%01560661
Attention: Jereiny ¥ erman

with a copy to: Perkins Coie LLP
131 S. Dearborn St., Suite 1700
Chicago, Illinois 60603
Attention: Nathan F, Fahrer

(i)  and to any Mortgagee or Mezzanine Lender entitled to receive notices
pursuant to the provisions of Section 20.10(b) hereof.

Notices shall be given by registered or certified United States mail, return receipt
requested, or by recognized overnight delivery service, and shall be deemed given
two (2) Business Days after deposit with the United States mail, and one (1)
Business Day after deposit with such overnight delivery service, as applicable.

Any Owner may designate a different address from time to time, provided,
however, it has given at least ten (10) Business Days’ advance notice of such
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change of address. Failure to give notice to any Owner’s or Mortgagee’s counsel
whom such Owner or Mortgagee has requested that copies be delivered shall not
render notice to an Owner or Mortgagee invalid or ineffective. If any of the
aforesaid Owners shall cease to be the “Owner” of its respective portion of the
Building, and the succeeding Owner of that portion of the Building shall fail to
give a notice of change of address, then notices may be sent to any one of the
following: (i} to the last Owner of record disclosed to the Owner giving notice;
(ii) to “Owner of Record” at the street address for that Owner’s portion of the
Building as designated by the U.S. Postal Service (or by the successor of the U.S.
Postal Service) or City department or agency having jurisdiction over City
addresses; or (iii) to the grantee at the address shown in that last recorded
conveyance of the portion of the Building in question.

19.2  Multiple Ovmess

(2)

(b)

()

Other than as set forth in Section 19.3, if at any time the interest or estate of an
Owner shall ¢=’ewned by more than one Person (hereinafter collectively referred
to as “multiple ov/nes”), the multiple owners shall give to the other Owner a
written notice, executed and acknowledged by all of the multiple owners, in form
proper for recording, whick shall:

4] designate one Person ‘0 whom shall be given, as agent for all of the
multiple owners, all notices thereafter given to the multiple owners; and

(i)  designate one Person having an‘address in the State of Illinois as agent for
the service of process in any acticn/or proceeding, whether before a court
or by arbitration, involving the determiration or enforcement of any rights
or obligations hereunder (it being agreed-that in no event shall owners in a
condominium be deemed to constitute “multiplz-owners” hereunder).

Thereafter, until such designation is revoked by written nolice given by ail of the
multiple owners or their successors in interest, any notice, and any summons,
complaint or other legal process or notice given in connection witi-an arbitration
proceeding (which such summonses, complaints, legal processes and notices
given in connection with arbitration proceedings are hereafter in this Ltticle 19
collectively referred to as “legal process”), given to, or served upon, such agent
shall be deemed to have been given to, or served upon, each and every one of the
multiple owners at the same time that such notice or legal process is given to, or
served upon, such agent.

If the multiple owners shall fail so to designate in writing one such agent to whom
all notices are to be given and upon whom all legal process is to be served, or if
such designation shall be revoked as aforesaid and a new agent is not designated,
then any notice or legal process may be given to, or served upon, any one of the
multiple owners as agent for all of the multiple owners and such notice or legal
process shall be deemed to have been given to, or served upon, each and every
one of the multiple owners at the same time that such notice or legal process is
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given to, or served upon, any one of them, and each of the multiple owners shall
be deemed to have appointed each of the other multiple owners as agent for the
receipt of notices and the service of legal process as stated above.

19.3 Condominium Association Acting for Unit Qwners.

(a)

(b)

(c)

(d)

(e)

(1)

Upon submission of either Property to the Act, all rights, approvals, Easements
and benefits under this Declaration appurtenant to or enjoyed by such Property
shall be exercised by the Condominium Association on behalf of the Unit Owners
of such Property except for Easements which by their nature are usable by Unit
(wners individually and do not involve Maintenance.

Apy action to enforce rights, approvals, obligations, Easements, burdens and
benefiis urder this Declaration on behalf of the Unit Owners or the Condominium
Association shall be taken on behalf of all Unit Owners and the Condominium
Associationr solely by the Condominium Association by its duly authorized
officers acting -privsuant to authority granted by Law, the Condominium
Declaration or resolution of the board of managers of the Condominium
Association.

All obligations under this Dediaration of such Owner of a Property submitting to
the Act shall be the obligations jointly and severally of both the Condominium
Association and the Unit Owners ceilectively so long as such Property is subject
to the Act; provided, however, that no individual Unit Owner (or the holder of any
mortgage on such Unit Owner’s Unit) sia’i be liable for any obligation of such
Owner in excess of a percentage of such liability equal to the percentage interest
in the commeon elements attributable to such Unit ay shown in the Condominium
Declaration. In any case, such liability of a Unit-Cwner shall be subject to the
provisions of Article 9 and Article 10.

Upon payment of such amount for which a Unit Owner may, Le liable:

(1) any lien arising against such Unit Owner’s unit on account o such claim
shall be deemed released against such Unit Owner’s Unit witkont further
act or deed by any such Unit Owner, and

(i)  upon the written request of such Unit Owner and at the expense of such
Unit Owner, the Creditor Owner who has recorded notice of such lien
shall deliver to such Unit Owner an instrument evidencing the release of
such lien, but only with respect to said Unit Owner’s Unit.

When a Unit is owned by more than one “person” (as defined in the Act) the
liability of each such person for any claim against the Unit shall be joint and
several.

Notices under Section 19.1 to a Unit Owner or Unit Owners shall be effective if
given either to the Condominium Association or to Unit Owners, and notices from
a Unit Owner or Unit Owners shall be given by the Condominium Association,
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()  All such Unit Owners hereby designate the Condominjum Association or other
applicable governing body of such condominium as its true and lawfu] attorney in
fact, coupled with an interest, for purposes of exercising its rights hereunder as
Owner of any portion of the Property.

ARTICLE 20

GENERAL

Cooperation of Owners. In fulfilling obligations and exercising rights under this
Declaration, each Owner shall cooperate with each other Owner to promote the efficient
operation of each respective portion of the Building and the harmonious relationship
among tiic. Owners and to protect the value of each Owner’s respective portion, estate or
interest in the Building. To that end, each Owner shall share information which it
possesses reiating to matters which are the subject of this Declaration, except such
information as sz Qwner may reasonably deem confidential or privileged or which may
be the subject of litigation or which such Owner is prohibited from revealing pursuant to
court order. From time to iime after the date hereof, each QOwner shall furnish, execute
and acknowledge, without charge (except where elsewhere provided herein) such other
instruments, documents, matcria's and information as another Owner may reasonably
request in order to confirm to s074 requesting Owner the benefits contemplated hereby,
but only so long as any such Tequest Joes not restrict or abridge the benefits granted the
other Owner hereunder.

Severability. The illegality, invalidity or unenforceability under Law of any covenant,
restriction or condition or any other provisiono: this Declaration shall not impair or
affect in any manner the validity, enforceability or effect of the remaining provisions of
this Declaration.

Headings. The headings of Articles and Sections in this Decla=ation are for convenience
of reference only and shall not in any way limit or define the contert, substance or effect
of the Articles or Sections.

Amendments to Declaration.

(@)  Except as otherwise provided in this Declaration, this Declaratiot may be
amended or terminated only by an instrument signed by Retail Owner and
Residential Owner,

(b)  Any amendment to or termination of this Declaration shall be recorded with the
Recorder.

Perpetuities and Other Invalidity.

(a)  The covenants, conditions and restrictions contained in this Declaration shall be
enforceable by the Owners and their respective successors and assigns for the
term of this Declaration, which shall be perpetual to coincide with the perpetual
Easements provided for under this Declaration (or if the Law (including any rule
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against perpetuities or other statutory or common Law rule) prescribes a shorter
period, then upon expiration of such period).

(b)  If the Law prescribes such shorter period, then upon expiration of such shorter
period, said covenants, conditions and restrictions shall be automatically extended
without further act or deed of the Owners, except as may be required by Law, for
successive periods of twenty (20) years, subject to amendment or termination as
set forth in Section 20.4.

(c) .~ If any of the options, privileges, covenants or rights created by this Declaration
viould otherwise be unlawful or void for violation of (i) the rule against
perretuities or some statutory provisions, (i) the rule restricting restraints on
alichztion, or (iii) any other similar statutory or common Law rules, then such
provision-shall continue only until twenty-one (21) years after the death of the last
survivor of ‘he now living lawful descendants of Rahm Emanuel, Mayor of the

City.

Abandonment of Easemens. | Easements created hereunder shall not be presumed
abandoned by non-use or the scourrence of damage or destruction of a portion of the
Building subject to an Easement, unless the Owner benefited by such Easement states in
writing its intention to abandon the Easement, provided the consent of the Mortgagees
shall also be required with respect to an; such abandonment.

Applicable Laws. The parties hereto ackncwlzdge that this Declaration and all other
instruments in connection herewith have been segctiated, executed and delivered to the
Recorder for filing. This Declaration and said other instruments shall, in all respects, be
governed, construed, applied and enforced in accordance with the Laws of the State of
[llinois, including without limitation, matters affecting title-io all real Property described
herein.

No Third Party Beneficiary. This Declaration is not intended t¢ ‘give or confer any
benefits, rights, privileges, claims, actions or remedies to any person of entity as a third
party beneficiary under any Laws or otherwise, except Mortgagees.

Incorporation. Each provision of the Recitals to this Declaration and each-Exhibit
attached hereto is hereby incorporated in this Declaration and is an integral part iereof.

Notice to Mortgagees: Rights of Mortgagee.

(@)  The term “Mortgage” as used herein means any mortgage of an interest in the
Property given primarily to secure the repayment of money owed by the
mortgagor (together with any related loan agreement or other documents executed
and delivered in connection therewith). The term “Mortgagee” as used herein
means the Mortgagee from time to time under any such Mortgage;

(b) (i) Each Mortgagee shall be given a copy of each and every notice required to
be given by one party to the others at the same time as and whenever such
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notice shall thereafter be given by one party to the others, at the address
last furnished by such Mortgagee so long as such Mortgagee:

(A)  shall have served on the Owners, by personal delivery or by
registered or certified mail return receipt requested or by overnight
courier (subject to Article 19), a written notice specifying the
name and address of such Mortgagee: or

(B)  entered into a consent and subordination concurrently with the
execution of this Declaration, in which event the address of such
Mortgagee shall be as set forth in such consent and subordination.

After receipt of such notice from a Mortgagee pursuant to Section
20.10(b)(1)(A) or delivery by a Mortgagee of a Consent and Subordination
pursuant to Section 20.10(b)(i)(B), no notice thereafter given by either
party shall be deemed to have been given unless and until a copy thereof
shali huv< been so given to the Mortgagee.

If a Mortgagee sc.provides or otherwise requires, and such Mortgagee is entitled
to notice pursuant to the-provisions of Section 20.10(b):

(i)

(ir)

(iii)

(iv)

the proceeds of any clzii under an insurance policy or Award required to
be delivered to an Owrer shall, upon notice from a Mortgagee, be
delivered to the Depositery. to be disbursed by the Depositary in
accordance with the provisions of this Declaration and any excess over the
cost of repair and restoration of 'the proceeds of any claim under an
insurance policy or Award in respeci- of the Property owned by its
borrower shall be paid to the applicable Mortgagee to the extent provided
under the applicable Mortgage.

If an Owner shall fail to appoint an arbitrator or oherwise take any action
as may be required or permitted under this Deciaration with respect to
arbitration, such appointment or action as otherwize wsuld have been
permitted by that Owner may be taken by its Mortgagee and such
appointment and action shall be recognized in all respect: by the other
Owner.

No termination or material amendment or material modification of this
Declaration shall be effective without the prior written consent of each
Mortgagee (to the extent required in the respective Mortgages), which
consent shall not be unreasonably withheld, conditioned or delayed and
solely to the extent that such consent is required pursuant to the provisions
of the applicable Mortgage.

No Owner may elect to not restore a Building pursuant to Article 9
without first obtaining the prior written consent of its Mortgagee, if any;
provided, that to the extent that an Owner is required to restore a Building
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pursuant to Article 9, then the consent of any such Mortgagee shall not be
required with respect to such restoration.

(v)  Should an Owner fail to provide and maintain any policy of insurance
required under Article 8 or pay its share of the premiums or other costs for
any joint policies, then any Mortgagee may purchase such policy and pay
the costs thereof (or such Owner’s share of such costs for any joint
policy).

A Mortgagee shall have the absolute right, but no duty or obligation, to cure or
correct a breach of this Declaration by the Owner whose Property is encumbered
oy the Mortgagee’s Mortgage within any applicable cure period provided for such
breach by such Mortgagor Owner. If a Mortgagee has served the notice described
in Section 20.10(b), then the Mortgagee shall have an additional period of twenty
(20) days zfter notice to the Mortgagee of expiration of the cure period allowed
the mortgagor Owner before the other Owner may exercise any right or remedy to
which it may b¢ <ntitled as a Creditor Owner, except exercise of a self-help right
in an Emergency Siwation.

Should any prospective }lotgagee require a modification or modifications of this
Declaration, which modifica ion or modifications will not cause an increased cost
or expense to the Owner whos: Property is not subject to the Mortgage of such
Mortgagee and will not in any otner way materially and adversely change the
benefits, rights and obligations of &ush Owner, then and in such event, such
Owner agrees that this Declaration may k¢ so modified and agrees to execute
whatever documents are reasonably required-iherefor and reasonably acceptable
to such non-mortgaging Owner and deliver the same to the requesting Owner
within ten (10) Business Days following writiex, requests therefor by the
requesting Owner or prospective Mortgagee. The reguesting Owner shall pay all
reasonable out-of-pocket expenses, including reasonabie attorney’s fees incurred
by the other Owner as a result of such requested amendmerits.

Notwithstanding the foregoing, any lender not secured by a Morigsge against a
portion of the Property (2 “Mezzanine Lender”) that provides t¢’ cach of the
Owmers, by personal delivery, or by registered or certified mail retuin receipt
requested, a written notice specifying the name and address of such Mezzanine
Lender, such Mezzanine Lender shall be given a copy of each and every notice
required to be given by one party to the others at the same time as and whenever
such notice shall thereafter be given by one party to the others, at the address last
furnished by such Mezzanine Lender (including copies of any notice any
Mortgagee is entitled to receive under this Declaration requesting consent of such
Mortgagee pursuant to and in accordance with the terms and conditions of this
Declaration) and to exercise the rights and remedies set forth in this
Section 20.10.

20.11 Coordination with Occupants. Unless an Owner otherwise agrees in writing in each case,

and except in an Emergency Situation, each Owner shall coordinate all requests and
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contacts between Occupants of its portion of the Building and the other Owner relating to
the enjoyment of any Easements or the exercise of any rights or benefits granted under
this Declaration or with respect to any other matters arising under or pursuant to this
Declaration; provided. however, any such coordination shall not render such Owner
liable either to such Occupants or the other Owner for acts of such Occupants or other
Owner.

Waiver of Mechanic’s Liens by Owners. The Owners do hereby fully and completely
waive and release, for themselves, their successors and assigns, any and all claim of, or
right “0. liens, which such Owners may have under the Mechanics Lien Act against, or
with respect to the Property or improvements owned by any other Owner or any part
thereof, or-with respect to the estate or interest of any person whatsoever in the Property
or improveineris owned by any other Owner, or any part thereof, or with respect to any
material, fixtures, epparatus, or machinery furnished or to be furnished thereto pursuant
to this Declaration. by the Owners, their successors, assigns, materialmen, contractors,
subcontractors, or sub subcontractors, of any labor, services, material, fixtures, apparatus,
machinery, improvements, repairs or alterations in connection with the Property or the
improvements thereon, othe( thin with respect to any of the foregoing furnished pursuant
to Article 5 or Article 6 ot/this Declaration. The parties agree that, to the extent
permitted by Law, the legal effect of this Declaration is that no mechanic’s lien or claim
may be filed or maintained by any Owner under the Mechanics’ Lien Act with respect to
that portion of the Property or improvemetits owned by any other Owner, except as set
forth above with regard to Article 5 or Artizle 6 of this Declaration. The provisions of
this Section 20.12 are not intended to waive any jien created under Article 10.

Binding Effect. The Easements, covenants and restrictions created under this Declaration
shall be binding upon and inure to the benefit of all pariies having or acquiring any right,
title or interest in or to any portion of, or interest or estafz in, the Property, and each of
the foregoing shall run with the land.

Landmark Designation. No Owner or Occupant shall seek, take any action or permit any
third party to seek or take any action relating to or in connection with obtaining any
historical or landmark designation or status for any portion of the utiding or the
Property without the prior written consent of all Owners, which consent may ke withheld
in the sole and absolute discretion of any one or more Owner. It is the interit: o gach of
the Owners, for itself and all future Owners and Occupants of the Building and Property,
that the Building and Property remain free from any use or development restrictions
which could be imposed as a result of any such historical or landmark designation or
status or any other comparable designation or status.

Negation of Partnership. None of the terms or provisions of this Declaration shall be
deemed to create a partnership between or among the Owners in their respective
businesses or otherwise, nor shall it cause them to be considered joint ventures or
members of any joint enterprise. Each Owner shall be considered a separate Owner, and
no Owner shall have the right to act as an agent for another party, unless expressly
authorized to do so herein or by separate written instrument signed by the Owner to be
charged.
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20.16 Not a Public Dedication. Nothing herein contained shall be deemed to be a gift or
dedication of any portion of the Property or of any Parcel or portion thereof to the general
public, or for any public use or purpose whatsoever. Except as herein specifically
provided, no right, privileges or immunities of any Owner hereto shall inure to the benefit
of any third-party Person, nor shall any third-party Person be deemed to be a beneficiary
of any of the provisions contained herein.

20.17

21.1

Declaration Shall Continue Notwithstanding Breach.

(a)

(b)

It is expressly agreed that, except as herein specifically provided, no breach of
diis Declaration shall:

) entitle any Owner to cancel, rescind, or otherwise terminate this
yeclaration, or

(i)  defeat or render invalid the lien of any Mortgage made in good faith and
for valus 25 to any part of the Property.

Such limitation shai! net affect in any manner any other rights or remedies which
an Owner may have herciuxler by reason of any such breach.

ARTICLE 21

LIMITATION GF LIABILITY

Limitation of Liability.

(a)

(b)

(©

The liability under this Declaration of an{Owper shall be limited to and
enforceable solely against the assets of such Owner constituting an interest in the
Property or Owned Facilities (including insurance znd’condemnation proceeds
attributable to the Property and Owned Facilities and in:luding, where the Owner
is a trustee of a land trust, the subject matter of the trust) and any security, such as
a letter of credit or bond provided pursuant to this Declaration anl no other assets
of such Owner.

Assets of an Owner which is a partnership, corporation or limitcd liability
company do not include the assets of the partners, shareholders or members of
such partnership, corporation or limited liability company. The negative capital
account of a partner in a partnership or a member in a limited liability company
which is an Owner and an obligation of a partner to contribute capital to the
partnership or a member to contribute capital to the limited liability company
which is an Owner shall not be deemed to be assets of the partnership or limited
liability company which is an Owner.

At any time during which an Owner is trustee of a land trust, all of the covenants
and conditions to be performed by it hereunder are undertaken solely as trustee, as
aforesaid, and not individually, and no personal liability shall be asserted or be
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enforceable against it or any of the beneficiaries under said trust agreement by
reason of any of the covenants or conditions contained herein.

712 Transfer of Ownership. 1f an Owner shall sell, assign, transfer, convey or otherwise
dispose of its portion of the Property (other than as security for a loan to such Owner),
then:

(a)  such Owner shall be entirely freed and relieved of any and all covenants and
obligations arising under this_Declaration which accrue under this Declaration
from and after the date such Owner shall so sell, assign, transfer, convey or
Giherwise dispose of its interest in such portion of the Property; and

(b)  thé Pérson who succeeds to Owner’s interest in such portion of the Property shall
be decmed to have assumed any and all of the covenants and obligations arising
under thi¢ Teclaration of such Owner both theretofore accruing or which accrue
under this Decleration from and after the date such Owner shall so sell, assign,
transfer, convey or otherwise dispose of its interest in such Property; provided,
however, that (i) notninig in this Section 21 2 shall affect the validity or priority of
any Prior Lien encuiubciing the Property of such Owner, and (ii) if a portion of
the Property is transferred io 2 successor Owner as a result of a foreclosure of a
Mortgage ot a deed in lieu of foreclosure, such successor Owner shall not be
liable for any acts or omissioris of a prior Owner, except that such successor
Owner shall be required to cure 2l defaults of the prior Owner under this
Declaration of a continuing nature rezardless of when such default first arose.

[No further text on this page; signatures on following pages]
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IN WITNESS WHEREOF, the undersigned has caused this Declaration to be executed
and recorded the day and year first above written.

DECLARANT:

ELM STATE PROPERTY LLC,
a Delaware limited liability company

By: CONVEXITY MANAGEMENT LLC,

a Delawafe Yimited ljability company, its manager
By:* /

Name”_T)ordD) (3, Newf>
Title:

o

STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

I, \\\iﬂ%\.\l\,\ﬂ)\}@\_\g\(a Notary Public-inand for the County and State aforesaid, do
hereby certify that \'Y,X\M\A L W , as
. of CONVEXITY MANAGEMENT LLC, a Delaware limited
liability company, the manager of ELM STATE PROPERTY LLC, a Delaware limited
liability company, personally known to me to be the same peison whose name is subscribed to
the foregoing instrument as such authorized signatory, appearcd before me this day in person and
acknowledged that he signed and delivered the foregoing indtiument as his own free and
voluntary act and the free and voluntary act of said company, for the uges and purposes therein
set forth.

Given under my hand and Notarial Seal this :b_ day of VUMM 2010,

Y FOR e AT S

Notary Public

Official Seat
Not Nina R (j

a h
o Iy Pt;bluc State of lingig

Y Lommission Expires 1 072212018
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CONSENT OF MORTGAGEE

BMO tlaris Bank N.A.. a national banking association, as holder of a Construction
Mortgage, Security Agreement, Assignment of Leases and Rents and Fixture Filing dated April 29,
2013 and recorded m the office of the Recorder of Deeds of Cook County, Illinois, on May 1, 2015
as document number (512118073, as Lender and as Administrative Agent on behalf of all Lenders
Reciprocal Fasements and Operating Covenants and agrees that said Mortgage is subject and
subordinate thercto, The address of the undersigned is:

115 5. LaSalle 8¢, 20W
Chicago, Hlinois 60603

This Consentighmzended to, and shall be deemed to constitute a notice from the undersigned
1 the Owners for purposes.of Section 20.10(h) hereinabove entitling undersigned to receive copies
of ail notices from cach Ownerte any Owner,

IN WITNESS WHERFOF, BMO Harris Bank N.A., a national banking association, as 4
fender and as Administrative Agenton-dehalf of all Lenders, has caused this Consent of Mortgagee
to be signed by its duly authorized officern its behalf; all done at Chicago, llinois on this  day
of March, 2016.

BMO i ARRIS BANK N.A,,
a nationa¥ tanking association, as a Lender and as
Administrative’ Agent on behalf of all Lenders

By: f

Name: loo f.ung.) :

Titke: Vice. Creiaest
STATE OF ILLINOIS }

) SS.
COUNTY OF COOK }
N T(bl’\n ﬂ undm\mwl N ,/ﬁc)lary Public in and for said County and

Sate, DO HEREBY  CERTIFY  that  (od paxtpn as
 Viea :@QLJLM' ~of BMO HARRIS BANK N.A., a national banking association,

as & Lender and as Administrative Agent on behaif of all Lenders. appeared before me this day in
person and acknowledged that he signed, sealed and delivered said instrument as his free and
voluntary act, and as the free and voluntary act of said Bank. for the uses and purposes therein set
forth,

GIVEN under my hand and notariat sealthiskwj__ day of _ i\/‘a'z,//k , P10,
ot - L,
Notary Public

' OFFICIAL SEAL

TASHA R UNDERWOOD
Notary Public - State of iflinois
Commission Jan. 25, 2019




1607420043 Page: 94 of 121

UNOFFICIAL COPY

EXHIBIT A

RETAIL PARCEL 1

THAT PART OF BLOCK 1 IN CANAL TRUSTEES' SUBDIVISION OF FRACTIONAL
SECTION 3, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL
MERIDIAN. LYING BELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF
+26.54 FEET' ABOVE CHICAGO CITY DATUM AND LYING ABOVE A HORIZONTAL
PLANE HAVING AN ELEVATION OF +14.67 FEET CHICAGO CITY DATUM AND
LYING WITHIN ITS HORIZONTAL BOUNDARY PROJECTED VERTICALLY AND
DESCRIBED AS FOLLOWS: COMMENCING AT THE INTERSECTION OF THE NORTH
LINE OF EAST ELM_ STREET WITH THE EAST LINE OF NORTH STATE STREET;
THENCE NORTH 00°0005" EAST ALONG THE EAST LINE OF NORTH STATE STREET
14.03 FEET TO THE POIN1 ¥ BEGINNING; THENCE NORTH 00°00'00" EAST ALONG
THE EAST LINE OF NORTH STATE STREET 105.43 FEET; THENCE NORTH 89°51'56"
EAST 5629 FEET; THENCE SOUTH 00°00'00" WEST 9.26 FEET; THENCE NORTH
90°00'00" WEST 10.72 FEET; TEENCE SOUTH 00°00'00" WEST 4.95 FEET, THENCE
NORTH 90°00'00" WEST 3.45 FELT; THENCE SOUTH 00°00'00" WEST 5.44 FEET;
THENCE SOUTH 90°00'00" EAST 3 50 FEET; THENCE SOUTH 00°00100" WEST 14.11
FEET; THENCE NORTH 90°00'00" WEST 8.51 FEET; THENCE SOUTH 00°00'00" WEST
52.80 FEET; THENCE SOUTH 90°00'00" EAST 8.62 FEET; THENCE SOUTH 00°00'00"
WEST 7.08 FEET; THENCE NORTH 90°00'00 WEST 1.94 FEET; THENCE SOUTH
00°00'00" WEST 25.79 FEET TO THE NORTH LIME-OF EAST ELM STREET; THENCE
SOUTH 89°46'18" WEST ALONG THE NORTH LINE OF EAST ELM STREET 28.55 FEET;
THENCE NORTH 00°00'19" WEST 13.97 FEET; THENCE NORTH 90°00'00" WEST 15.24
FEET TO THE POINT OF BEGINNING, IN COOK COUNTY, 1L LINOIS.

RETAIL PARCEL 2

THAT PART OF BLOCK 1 IN CANAL TRUSTEES' SUBDIVISION -0 . FRACTIONAL
SECTION 3, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THiPi» PRINCIPAL
MERIDIAN, LYING BELOW A HORIZONTAL PLANE HAVING AN ELLVATION OF
+65.33 FEET ABOVE CHICAGO CITY DATUM AND LYING ABOVE A HORIZONTAL
PLANE HAVING AN ELEVATION OF +14.67 FEET CHICAGO CITY DATUM AND
LYING WITHIN ITS HORIZONTAL BOUNDARY PROJECTED VERTICALLY AND
DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF THE NORTH
LINE OF EAST ELM STREET WITH THE EAST LINE OF NORTH STATE STREET;
THENCE NORTH 00°00'00" EAST ALONG THE EAST LINE OF NORTH STATE STREET
14.03 FEET; THENCE SOUTH 90°00'00" EAST 15.24 FEET; THENCE SOUTH 00°00'19"
EAST 13.97 FEET TO THE NORTH LINE OF EAST ELM STREET; THENCE SOUTH
89°46'18" WEST ALONG THE NORTH LINE OF EAST ELM STREET 15.24 FEET TO THE
POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS.
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EXHIBIT B

RESIDENTIAL PARCEL

THAT PART OF BLOCK 1 IN CANAL TRUSTEES' SUBDIVISION OF FRACTIONAL
SECTION 3, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL
MERIDIAN, DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF THE
NORTH VINE OF EAST ELM STREET WITH THE EAST LINE OF NORTH STATE
STREET; THENCE NORTH 00°00'00" EAST ALONG THE EAST LINE OF NORTH STATE
STREET 119:4¢ FEET, THENCE NORTH 89°51'56" EAST 95.00 FEET TO THE WEST LINE
OF A 16 FOOT EAST-WEST PUBLIC ALLEY; THENCE SOUTH 00°06'26" WEST ALONG
THE WEST LINE.OZ A 16 FOOT EAST-WEST PUBLIC ALLEY 16.00 FEET TO THE
SOUTH LINE THERECF: THENCE NORTH 89°51'56" EAST ALONG THE SOUTH LINE
OF SAID ALLEY 5.00 FEET TO THE CENTER LINE OF A 10 FOOT PRIVATE ALLEY;
THENCE SOUTH 00°04'5¢" ZAST ALONG SAID CENTER LINE 103.30 FEET TO THE
NORTH LINE OF EAST ELM STREET; THENCE SOUTH 89°46'18" WEST ALONG THE
NORTH LINE OF EAST ELM STREET 100.12 FEET TO THE POINT OF BEGINNING,

(EXCEPT THAT PART OF BLOCr. 1 IN CANAL TRUSTEES' SUBDIVISION OF
FRACTIONAL SECTION 3, TOWNSEIP 39 NORTH, RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, LYING FEj.OW A HORIZONTAL PLANE HAVING
AN ELEVATION OF +26.54 FEET ABOVECHICAGO CITY DATUM AND LYING
ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF +14.67 FEET
CHICAGO CITY DATUM AND LYING WITHIN AT5 HORIZONTAL BOUNDARY
PROJECTED VERTICALLY AND DESCRIBED AS FCLLOWS: COMMENCING AT
THE INTERSECTION OF THE NORTH LINE OF EAST « LM STREET WITH THE
EAST LINE OF NORTH STATE STREET; THENCE NOXTH 00°00°00" EAST
ALONG THE EAST LINE OF NORTH STATE STREET 14.03 FL.£7T TO THE POINT
OF BEGINNING; THENCE NORTH 00°00'00" EAST ALONG TH% EAST LINE OF
NORTH STATE STREET 105.43 FEET;, THENCE NORTH 89°51'50" FAST 56.29
FEET, THENCE SOUTH (00°00'00" WEST 9.26 FEET, THENCE NOR1H ©5°00'00"
WEST 10.72 FEET, THENCE SOUTH 00°00'00" WEST 4.95 FEET: 17iENCE
NORTH 90°00'00" WEST 3.45 FEET, THENCE SOUTH 00°00'00" WEST 5.44
FEET; THENCE SOUTH 90°00'00" EAST 3.50 FEET; THENCE SOUTH 00°00'00"
WEST 14.11 FEET, THENCE NORTH 90°00'00" WEST 8.51 FEET, THENCE
SOUTH 00°00'00" WEST 52.80 FEET, THENCE SOUTH 90°00'00" EAST 8.62
FEET; THENCE SOUTH 00°00'00" WEST 7.08 FEET, THENCE NORTH 90°00'00"
WEST 1.94 FEET, THENCE SOUTH 00°00°00" WEST 25.79 FEET TO THE NORTH
LINE OF EAST ELM STREET; THENCE SOUTH 89°46'18" WEST ALONG THE
NORTH LINE OF EAST ELM STREET 28.55 FEET;, THENCE NORTH 00°00'19"
WEST 13.97 FEET, THENCE NORTH 90°00'00" WEST 15.24 FEET TO THE
POINT OF BEGINNING;

ALSO EXCEPT THAT PART OF BLOCK I IN CANAL TRUSTEES' SUBDIVISION
OF FRACTIONAL SECTION 3, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, LYING BELOW A HORIZONTAL PLANE
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HAVING AN ELEVATION OF +65.33 FEET ABOVE CHICAGO CITY DATUM
AND LYING ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF
+]14.67 FEET CHICAGO CITY DATUM AND LYING WITHIN ITS HORIZONTAL
BOUNDARY PROJECTED VERTICALLY AND DESCRIBED AS FOLLOWS:
BEGINNING AT THE INTERSECTION OF THE NORTH LINE OF EAST ELM
STREET WITH THE EAST LINE OF NORTH STATE STREET; THENCE NORTH
00°00'00" EAST ALONG THE EAST LINE OF NORTH STATE STREET 14.03
FEET: THENCE SOUTH 90°00'00" EAST 15.24 FEET; THENCE SOUTH
00°00'19" EAST 13.97 FEET TO THE NORTH LINE OF EAST ELM STREET;
THENCE SOUTH 89°46'18" WEST ALONG THE NORTH LINE OF EAST ELM
STREET [5.24 FEET TO THE POINT OF BEGINNING).

IN COOK COUNT Y, JLLINOIS.
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EXHIBIT C

PLANS

[See the attached]
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