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Brownstein Hyatt Farber Schreck, LLP
410 Seventeenth Street, Suite 2200
Denver, Colorado 80202
Attention: Ana L. Tenzer, Esq.
(Space Above For Recorder’s Use)

MORTGAGE,
SECLRITY AGREEMENT AND FINANCING STATEMENT

by

RCP HOTEL OWNER, LLC,
a [telaware limited liability company

having an office 2t.c/0 The Prime Group, Inc.
120 Nor:h LaSalle, Suite 3200
Chicagoe 1L 60602

(“Borrowes’’)
1o

CALMWATER CAPITAL 3, LEC,
a California limited hability company

having an office at
11755 Wilshire Blvd., Suite 1400
Los Angeles, CA 90025

(“Lender”)

Dated as of July 14, 2016

Property location: Cook County, IL
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MORTGAGE, SECURITY AGREEMENT AND FINANCING STATEMENT

(208 South LaSalle Street, Chicago, Illinois)

THIS MORTGAGE, SECURITY AGREEMENT AND FINANCING
STATEMENT (this “Security Instrument”) is made as of July 14, 2016 (“Effective Date™), by
RCP HOTEL OWNER, LLC, a Delaware limited liability company (“Borrower”), having an
address at ¢/o The Prime Group, Inc., 120 North LaSalle, Suite 3200, Chicago, IL 60602, to
CALMWATER CAPITAL 3, LLC, a California limited liability company (“Lender”), having
an address at 11755 Wilshire Blvd.. Suite 1400, Los Angeles, CA 90025.

BORROVWER. HEREBY IRREVOCABLY WARRANTS, GRANTS, BARGAINS, SELLS,
TRANSFERE, MORTGAGES, CONVEYS AND ASSIGNS TO LENDER, WITH RIGHT OF
ENTRY, all of Bartawer’s right, title and interest now owned or hereatter acquired 1n and to the
following property, &1Lof which is hereinafter collectively defined as the “Property™

A. All that certain land situated in Cook County, lllinois, more particularly described
on Exhibit A attached hereto anc incorporated herein by this reference and located on 208 South
LaSalle Street, Chicago, Illincis (the “Land”), together with all of the easements, rights,
privileges, franchises, tenements, ‘hageditaments and appurtenances now or hereafter thereunto
belonging or in any way appertaining and all of the estate, right, title, interest, claim and demand
whatsoever of Borrower therein or thereto. either at law or in equity, in possession or in
expectancy, now or hereatter acquired,

B. That certain portion of the building/ietated on the Land (the “Improvements”™);

C. All furniture, furnishings, fixtures, gopds. equipment, inventory or personal
property owned by Borrower and now or hereafter located on, attached to or used in and about
the Improvements, including, but not limited to, all machiies, engines, boilers, dynamos,
elevators, stokers, tanks, cabinets, awnings, screens, shades, tlinds, carpets, draperies, lawn
mowers, and all appliances, plumbing, heating, air conditionng. lighting, ventilating,
refrigerating, disposal and incinerating equipment, and all fixtures aad :ppurtenances thereto,
and such other goods and chattels and personal property owned by Beirower as are now or
hereafter used or furnished in operating the Improvements. or the activities/conducted therein,
and all building materials and cquipment hereafter situvated on or about ‘he Land or the
Improvements, and all warranties and guaranties relating thereto, and all additions thereto and
substitutions and replacements therefor (exclusive of any of the foregoing owned or leased by
tenants of space in the Improvements);

D. All easements, rights of way. strips and gores of land, vaults, streets, ways, alleys,
passages, sewer rights, air rights and other development rights now or hereafter located on or
appurtenant to the Land and/or the Improvements or under or above the same or any part or
parcel thereof. and all estates, rights, titles. interests. tencments. hereditaments and
appurtenances, reversions and remainders whatsoever, in any way belonging. relating or
appertaining to the Land and/or the Improvements or any part thercof. or which hereafter shall in

01816140008 14388349.6



1619745029 Page: 4 of 41

UNOFFICIAL COPY

any way belong, relate or be appurtenant thereto, whether now owned or hereafter acquired by
Borrower;

E. All water. ditches. wells, reservoirs and drains and all water, ditch, well, reservoir
and drainage rights which are appurtenant to, located on, under or above or used in connection
with the Land and/or the Improvements, or any part thereof, whether now existing or hereafter
created or acquired;

F. All minerals, crops. timber, trees, shrubs, flowers and landscaping features now or
hereafter located on, under or above the Land;

G. All cash funds, deposit accounts and other rights and evidence of rights to
investmente. or cash, now or hereafter created or held by Lender pursuant to this Security
[nstrument-ei-any other of the Loan Documents (as hereinafter defined), including, without
limitation, ali fands now or hereafter on deposit in any reserves or accounts held by or on behalf
of Lender pursuant i this Security Instrument or any other of the Loan Documents (including,
without limitation. ‘ke reserves established pursuant to Article I of this Security Instrument)
(collectively, the “Reseves™);

H. All leases, licenses, rental agreements, concessions and occupancy agreements of
all or any part the Land and/or the Improvements now or hereafter entered into (each, a “Lease”
and collectively, “Leases™), and al! rCnts, royalties, issues, profils, revenue, income and other
benefits (collectively, the “Rents and Profits™) of the Land and/or the Improvements, now or
hereafter arising from the use or enjoynent of all or any portion thereof or from any present or
future Lease or other agreement pertaining thereto or arising from any of the Contracts (as
hereinafter defined) or any of the General Inzargibles (as hereinatter defined) and all cash or
securities deposited to secure performance by the'tznunts, lessees, licensees or occupants (each, a
“Tenant” and collectively, “Tenants™), as applicablc, of their obligations under any such Leases,
whether sald cash or securities are to be held until the ‘expiration of the terms of said Leases or
applied to one or more of the instaliments of rent coming Cue prior to the expiration of said
terms, subject to, however, the provisions contained in Sectiori 1.8 hereinbelow;

. All contracts and agreements now or hereafter entcied into covering any part of
the Land and/or the Improvements (except Leases) (collectively, ‘the *Contracts™) and all
revenue, income and other benefits thercof, including, without limitation, management
agreements, service contracts, maintenance contracts, equipment leases, personal property leases
and any contracts or documents relating to construction on any part of the tand and/or the
Improvements (including plans, drawings. surveys, tests, reports, bonds and governmental
approvals) or to the management or operation of any part of the Land and/or the Improvements;

J. All present and future deposits given to any public or private utility with respect
to utility services furnished to any part of the Land and/or the Improvements;

K. All present and future funds, accounts. instruments, accounts receivable,
documents, causes of action. claims, general intangibles (including without limitation, patents,
copyrights. trademarks. trade namcs. service marks and symbols now or hercafter used in
connection with any part of the Land and/or the Improvements, all names by which the Land or

2
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the Improvements may be operated or known, all rights to carry on business under such names,
and all rights, interest and privileges which Borrower has or may have as developer or declarant
under any covenants, restrictions or declarations now or hereafter relating to the Land and/or the
Jmprovements) and all notes or chattel paper now or hereafter arising from or by virtue of any
transactions related to the Land and/or the Improvements (collectively, the “General

Intangibles™);

L. All water taps, sewer taps, certificates of occupancy, permits, licenses, franchises,
certificates, consents, approvals and other rights and privileges now or hereafter obtained in
connection with the Land and/or the Improvements and all present and future warranties and
guaranties relating to the Improvements or to any equipment, fixtures, furniture, furnishings,
persanal property or components of any of the foregoing now or hereafier located or installed on
the Land znd/or the Improvements;

M.  ~/AM building materials, supplies and equipment now or hereafter placed on the
Land and/or in ‘the Improvements and all architectural renderings, models, drawings, plans,
specifications, studits and data now or hereafter relating to the Land and/or the Improvements;

N. All right, title.and interest of Borrower in any insurance policies or binders now

or hereafter referred to in'clauses (A)»-(M) and (0)-(Q) including any unearned premiums
thereon;

0. All proceeds, products, substitutions and accessions (including without limitation,
claims and demands therefor) of the'.conversion, voluntary or involuntary, of any of the
foregoing into cash or liquidated claims, including. without limitation, proceeds of insurance and
condemnation awards;

P. All present and future tax refunds-relating to the Property. The term “Tax”
includes, without limitation, all real estate and peisona! property taxes, assessments and
impositions, whether special or general, and any similar‘governmental charges or assessments
that are levied upon the Property; and

Q. All other or greater rights and interests of every nature.in the Land and/or the
Improvements and in the possession or use thereof and income thereirori,.whether now owned
or hereafter acquired by Borrower.

FOR THE PURPOSES OF SECURING:

(1)  The debt evidenced by that certain Promissory Note (such Promissory Note,
together with any and all renewals, modifications, consolidations and extensions thereof,
substitutions therefor, replacements thereof and any other evidence of indebtedness given in
exchange therefor, is hereinafter referred to as the "Note™) signed as of the Effective Date, made
by Borrower to the order of Lender in the original principal amount of Eleven Million One
Hundred Fifty Thousand and No/100 Dollars ($11,150.000.00), with a maturity date of August 1,
2017, as may be extended in accordance with the Note. together with interest thereon accruing at
a fixed rate during the term of the Loan as set forth in the Note:

-
J
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(2)  The full and prompt payment and performance of all of the provisions,
agreements, covenants and obligations contained herein and contained in any other agreements,
documents or instruments now or hereafter evidencing, securing, guaranteeing or otherwise
relating to the indebtedness evidenced by the Note (the Note, this Security Instrument, the Loan
Agreement between the parties of even date herewith (the “Loan Agreement”™), and such other
agreements. documents and instruments executed and/or delivered in connection with the Loan,
together with any and all renewals, amendments. extensions and modifications thereof,
supplements thereof and other changes of any kind thereto are hereinafter collectively referred to
as the “Loan Documents”) and the payment of all other amounts therein covenanted to be paid
and performance of all other obligations therein covenanted to be performed;

(5)  Any and all additional advances made by Lender to protect or preserve the
Property ot the lien or security interest created hereby on or in the Property, or for Taxes,
assessmenis” or insurance premiums as hereinafter provided or for performance of any of
Borrower’s obligations hereunder or under the other l.oan Documents or for any other purpose
provided herein Orap the other Loan Documents (whether or not the original Borrower remains
the owner of the Property at the time of such advances); and

(4)  Any and all otiser indebtedness now owing or which may hereafter be owing by
Borrower to Lender, includiag, without limitation, Make Whole Payment, the Exit Fee (as such
terms are defined in the Note) and any other prepayment fees, however and whenever incurred or
evidenced, whether express or impti=d, direct or indirect, absolute or contingent, or due or to
become due, and all renewals, modifications, consolidations, replacements and extensions
thereof.

(All of the sums referred to in Paragrapiis (1) through (4) above are herein sometimes
referred to as the “secured indebtedness™ or the “1idebtedness secured hereby™). Capitalized
terms used herein and not otherwise defined shaii have-the meanings ascribed to them in the
Loan Agreement.

TO HAVE AND TO HOLD the above granted and déseibed Property, together with all
and singular the rights, hereditaments and appurtenances in any way appertaining or belonging
thereto, unto Lender and Lender’s successors or substitutes hereunder;and for their successors
and assigns, in trust and for the uses and purposes hereafter set forth, forever, subject, however,
to all Permitted Exceptions {defined in Section 1.1 below).

Borrower, for Borrower and Borrower’s successors and assigns, hereby agrees to warrant
and forever defend, all and singular, title to the Property unto Lender, and Lender’s successors or
substitutes hereunder, torever, against every person whomsoever lawfully claiming. or to claim,
the same or any part thereof;

PROVIDED., HOWEVER, that if Borrower shall pay in full or cause to be paid in full to
Lender the secured indebtedness and all other covenants contained in the Loan Documents shall
have been performed on or before the Maturity Date. then this Security Instrument shall be
satisfied and the estate, right, title and interest of Lender in the Property shall cease. and. upon
payment to Lender of all costs and expenses incurred for the preparation of the release

OIRIOGTVD08ESER349.6
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hereinafter referenced and all recording costs, if allowed by law, Lender shall release this
Security Instrument and the lien hereof by proper instrument.

Anything to the contrary herein or elsewhere notwithstanding, the obligations of the
guarantor under (i) the Hazardous Substances Indennity Agreement, dated as of the date here,
from Borrower and Michael W. Reschke, to Lender (the “Hazardous Substances Indemnity™),
and (ii) the Indemnity and Guaranty Agreement, dated as of the date hereof, from Michael W,
Reschke, to Lender (the “Indemnity and Guaranty Agreement”), or any other guaranior under
any other separate guaranty accepted by Lender, shall not be secured by this Security Instrument,
any separate assignment of leases or assignment of rents, or any other lien encumbering the
Property.

ARTICLE 1
REFPESENTATIONS, WARRANTIES AND COVENANTS OF BORROWER

For the {purpose of further securing the indebtedness secured hereby and for the
protection of the sezurity of this Security Instrument, for so long as the indebtedness secured
hereby or any part thercof remains unpaid, Borrower covenants and agrees as follows:

1.1 Certain Representations, Warranties and Covenants of Borrower. Borrower, for
itself and its successors and atsizns, does hereby represent, warrant and covenant to and with
Lender, its successors and assigls. that, except as disclosed to Lender in writing prior to the
Effective Date:

(a)  Borrower has indefeasible estate in fee in the fee title to the Land and to
the Improvements located thercon and has goed 2nd absolute title to it, free and clear of all liens
security interests and encumbrances, subject only {0 those matters set forth as exceptions to or
subordinate matters that Lender has agreed to aeiept in the title insurance policy issued to
Lender insuring the lien of this Security Instrument (tae “Permitted Exceptions™), and has full
power and lawful authority to grant, bargain, sell, convey, assign, transfer and mortgage the
Land and the Improvements located thereon in the manner and’torm hereby done or intended.
Borrower will preserve Borrower’s interest in and title to the'Land and to the Improvements
located thereon and will forever warrant and defend the same to Lender against any and all
claims whatsoever and will forever warrant and defend the validity and. priority of the lien and
security interest created herein against the claims of all persons and partiecs’whomsoever, subject
to the Permitted Exceptions. The foregoing warranty of title shall survive the toreclosure of this
Security Instrument and shall inure to the benefit of and be enforceable by Lenuer in the event
Lender acquires title to the Land and to the Improvements located thereon pursuant to any
foreclosure.

(b)  The Land and the Improvements, and the intended use thereof by
Borrower comply in all material respects with all applicable restrictive covenants, zoning
ordinances, subdivision and building codes, flood disaster laws, applicable health and
environmental laws and regulations and all other ordinances, orders or requirements issued by
any state, federal or municipal authorities having or claiming jurisdiction over the Property. The
Land and the Improvements constitute one or more separate tax parcels for purposes of ad
valorem taxation (except for the approximately 21.94 foot by 14.63 foot piece of property on the

0181610008 4588349 6
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ground floor of the building in which the Property is located). The Land and the Improvements
do not require any rights over, or restrictions against, other property in order to comply with any
of the aforesaid governmental ordinances, orders or requirements or such rights over or
restrictions against have been obtained. Without limitation of the foregoing. the Improvements
have been designed and shall be constructed and completed, and thereafier maintained. in strict
accordance and full compliance with alt of the requirements of the Americans with Disabilities
Act. of July 26, 1990. Pub. L. No. 101-336, 104 Stat. 327, 42 US.C. § 12101, et seq.. as
amended from time to time. Borrower shall be responsible for all ADA compliance costs. All
certifications, permits, licenses and approvals, including, without limitation, certificates of
completion and occupancy permits required for the legal use, occupancy and operation of the
Property as an office building, whether temporary or permanent, have been obtained and are n
full force.and effect. Borrower shall keep and maintain, or cause Property Manager to keep and
maintain, al} certifications, permits, licenses and approvals necessary for the operation of the
Property asap office building. The use being made of the Property is in conformity with the
certificate of oceunancy issued for the Property, or any portion thereof.

(c)~All utility services necessary and sufficient for the full use, occupancy,
operation and disposition «f the Land and the Improvements for their intended purposes are
available to the Property, inciuding water, storm sewer, sanitary sewer, gas, electric, cable and
telephone facilities, through rublic rights of way or perpetual private easements approved by
Lender.

(d)  All streets, roads.iiighways, bridges and waterways necessary for access
to and full use, occupancy, operation and disposition of the Land and the Improvements have
been completed, have been dedicated to and-azcepted by the appropriate municipal authority and

are open and available to the Land and the linprovements without further condition or cost to
Borrower.

(e) All curb cuts, driveways and trafiic s'gnals shown on the survey delivered
to Lender prior to the execution and delivery of this Secultiy instrument are existing and have
been fully approved by the appropriate governmental authority.

(f) The Property 1s [ree from delinquent water charges, sewer rents, taxes and
assessments.

(2)  As of the date of this Security Instrument, the Property is free from
unrepaired material damage caused by fire, flood, accident or other casualty.

(hy  As of the date of this Security Instrument, no part of the Land or the
Improvements has been taken in condemnation, eminent domain or like proceeding nor is any
such proceeding pending or, to Borrower's knowledge and belief, threatened or contemplated.

(1) The Improvements are structurally sound, in good repair and free of
material defects in materials and workmanship and have been constructed and installed in
substantial compliance with the plans and specifications relating thereto.  All major building
systems located within the Improvements, including, without limitation, the heating. ventilating

DYR L6 1O00E 45883496
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and air conditioning systems and the electrical and plumbing systems, are in working order and
condition.

(1) Borrower has delivered to Lender true, correct and complete copies of any
Contracts and all amendments thereto or modifications thereof.

(k)  Each Contract constitutes the legal, valid and binding obligation of
Borrower and, to the best of Borrower’s knowledge and belief, is enforceable against any other
party thereto. No default exists, or with the passing of time or the giving of notice or both would
exist, under any Contract which would, in the aggregate, have a material adverse effect on
Borrower or the Property.

(D) No Contract provides any party with the right to obtain a lien or
encumbranceupon the Property superior to the lien of this Security Instrument.

(%) >~ Borrower and the Property are free from any past due obligations for sales
and payroll taxes, inchuding, but not limited to, transient accommodation taxes.

{.2  Defense of Tlitle. If, while this Security Instrument is in force, the title to the
Property or the interest of Lénder therein shall be the subject, directly or indirectly, of any action
at law or in equity, or be attached, directly or indirectly, or endangered, clouded or adversely
affected, directly or indirectly, in a:uy manner, Borrower, at Borrower’s expense, shall take all
necessary and proper steps for the defense of said title or interest, including without limitation
the employment of counsel approved by Lender, the prosecution or defense of litigation. and the
compromise or discharge of claims mad¢ mgainst said title or interest. Notwithstanding the
foregoing, in the event that Lender 1n good farth determines that Borrower is not adequately
performing Borrower’s obligations under this Secuvor 1.2, or determines that a conflict of interest
or potential conflict of interest exists therein, Lendsi may. without limiting or waiving any other
rights or remedies of Lender hercunder, take such steps, with respect thereto as Lender shall
deem necessary or proper, and any and all costs and expenses paid by Lender in connection
therewith, together with mterest thercon at the Default Interest Rate (as defined in the Note) from
the date incurred by Lender until actually paid by Borrower, skall be immediately paid by
Borrower on demand and shall be secured by this Security Instruinert-and by all of the other
Loan Documents securing all or any part of the indebtedness evidenced by the Note.

1.3 Performance of Obligations. Borrower shall pay when due¢ ‘he principal of and
the interest on the indebtedness evidenced by the Note. Borrower shall also paz all charges, fees
and other sums required to be paid by Borrower as provided in the Loan Documents, and shall
observe, perform and discharge all obligations, covenants and agreements to be observed,
performed or discharged by Borrower set forth in the Loan Documents in accordance with their
terms. Further, Borrower shall promptly and strictly perform and comply with all covenants,
conditions, obligations and prohibitions required of Borrower in connection with any other
document or instrument affecting title to the Property, or any part thereof, regardless of whether
such document or instrument is superior or subordinate to this Security Instrument.

01816180008 4588346 0
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1.4 Insurance. Borrower shall, at Borrower’s expense, maintain in force and effect on
the Property at all times while this Security Instrument continues in effect all required insurance
nursuant to the Loan Agreement.

1.5  Payment of Taxes. Borrower shall pay or cause to be paid all Taxes which are or
may become a lien on the Property or which are assessed against or imposed upon the Property.
Borrower shall furnish Lender with receipts (or if receipts are not immediately available, with
copies of canceled checks evidencing payment with receipts to follow promptly after they
become available) showing payment of such Taxes at least fifteen (15) days prior to the
applicable delinquency date therefor. Notwithstanding the foregoing, Borrower may in good
faith, by appropriate proceedings and upon notice to Lender, contest the validity, applicability or
amountof any asserted Tax so long as (a)such contest is diligently pursued, (b)Lender
determifies:in Lender’s subjective opinion, that, if such Tax is not paid, such contest suspends
the obligatinit to pay the Tax and that nonpayment of such Tax will not result in the sale, loss,
forfeiture or ditninution of the Property or any part thereof or any interest of Lender therein, and,
(c) prior to the ¢ariier of the commencement of such contest or the delinquency date of the
asserted Tax, Borrower deposits in the Tax and Insurance Reserve an amount determined by
Lender to be adequate to.crver the payment of such Tax (if unpaid) and a reasonable additional
sum to cover possible interest, costs and penalties; provided, however, that Borrower shall
promptly cause to be paid any amount adjudged by a court of competent jurisdiction to be due,
with all interest, costs and penalics thereon, promptly after such judgment becomes final; and
provided, further, that as and when sach such contest shall be concluded, the Taxes. interest,
costs and penalties shall be paid prior 10 the date any writ or order is issued under which the
Property may be sold, lost or forfeited.

1.6 Casualty and Condemnation. bermower shall give Lender prompt wriiten notice
of the occurrence of any casualty affecting, or the /institution of any proceedings for eminent
domain or for the condemnation of, the Property or any-pertion thereof. All insurance proceeds
on the Property, and all causes of action, claims, compensation, awards and recoveries for any
damage, condemnation or taking of all or any part of the Property or for any damage or injury to
the Property for any loss or diminution in value of the Property; are hereby assigned to and shall
be paid to Lender, subject to the terms of that certamm Amenced and Restated Reciprocal
Easement and Operating Agreement dated July 2014 among UST Pripie 1l Oftice Owner. LLC.
a Delaware limited liability company, as the “Office/Retail Owner”, UST Fiime 111 Hotel Owner,
L.P., a Delaware limited partnership, as the “Hotel Owner”, and RCP Hgtel Owner, LLC, a
Delaware limited liability company, as the “RH Owner” (the “REA™). Lence:may participate
in any suits or proceedings relating to any such proceeds, causes of action, claims, compensation,
awards or recoveries and Lender is hereby authorized, in Lender’s own name or in Borrower’s
name, to adjust any loss covered by insurance or any condemnation claim or cause of action, and
to settle or compromise any claim or cause of action in connection therewith, and Borrower shall
from time to time deliver to lLender any instruments required to permit such participation,
provided, however, that, so long as no Default or Event of Default shall have occurred and be
continuing, Lender shall not have the right to participate in the adjustment of any loss which 1s
not in excess of ten percent {10%) of the then outstanding principal balance of the Note. Lender
shall apply any sums received by Lender under this Section 1.6. first. to the payment of all of
[ender’s costs and expenses (including, but not limited to, legal fees and disbursements)
incurred in obtaining those sums, and. then, as tollows:

8

018161300084 14588349.6




1619745029 Page: 11 of 41

UNOFFICIAL COPY

'(a) Subject to the terms of the REA, if less than ten percent (10%) of the
Improvements have been taken or destroyed, then if:

(1)  no Default or Event of Default is then continuing hereunder or
under any of the other Loan Documents, and

(2)  the Property can, in Lender’s reasonable judgment, with diligent
restoration or repair, be returned to a condition at least equal to the condition thereof that existed
prior to the casualty or partial taking causing the loss or damage within the earlier to oceur of
(i) six (6) months after the receipt of insurance proceeds or condemnation awards by either
Borrower or Lender and (ji) six {(6) months prior to the then applicable maturity date of the Note,
and

(3)  all necessary governmental approvals can be obtained to allow the
timely resiora’ion and repair of the Property as described in Section 1.6(a)(2) above, and the
reoccupancy thereof and

(4)) _ there are sufficient sums available (through insurance proceeds or
condemnation awards ane contributions by Borrower, the full amount of which shall, at Lender’s
option, have been deposited with Lender) for such restoration or repair {including, without
limitation, for any costs and expenses of Lender to be incurred in administering said restoration

or repair) and for payment of priceiral and interest to become due and payable under the Note
during such restoration or repair, and

(5)  the economic feasibility of the Improvements after such restoration
or repair will be such that income from their operation is reasonably anticipated to be sufficient
to pay operating expenses of the Property and debtservice on the indebtedness secured hereby in
full in accordance with Lender’s then current underviriting standards, and

(6)  in the event that the insuranc: proceeds or condemnation awards
recetved as a result of such casualty or partial taking excecd- ten percent (10%) of the then
outstanding principal balance of the Note, Borrower shail have delivered to Lender, at
Borrower’s sole cost and expense, an appraisal report in forri and substance reasonably
satisfactory to Lender appraising the value of the Property as proposed to be restored or repaired
to be not less than the appraised value of the Property considered bv fender in Lender’s
determination to make the loan secured hereby, and

(7)  Borrower so elects by written notice delivered to Lender within
five (5) days after settlement of the aforesaid insurance or condemnation claim. then, Lender
shall, solely for the purposes of such restoration or repair, advance so much of the remainder of
such sums as may be required for such restoration or repair, and any funds deposited by
Borrower therefor. to Borrower 1n the manner and upon such terms and conditions as would be
required by a prudent construction lender. including, but not limited to. the prior reasonable
approval by Lender of plans and specifications, contractors and form of construction contracts
and the furnishing 1o Lender of permits, bonds, lien waivers, invoices, receipts and affidavits
from contractors and subcontractors, in form and substance satistactory to Lender in Lender’s

GI8161M00841 4588349 6



1619745029 Page: 12 of 41

UNOFFICIAL COPY

discretion. with any remainder being applied by Lender for payment of the indebtedness secured
hereby in whatever order Lender directs in its absolute discretion.

(b)  Tn all other cases, and subject to the terms of the REA, namely, in the
event that ten percent (10%) or more of the Improvements have been taken or destroyed or
Borrower does not clect to restore or repair the Property pursuant to clause (a), above, or
otherwise fails to meet any of the requirements of subsection (a) above of this Section 1.6, then,
in any of such events, Lender may elect, in Lender’s absolute discretion and without regard to
the adequacy of Lender’s security, to do either of the following: (1) accelerate the maturity date
of the Note and declare any and all indebtedness secured hereby to be immediately due and
payable and apply the remainder of such sums received pursuant to this Section 1.6(b) to the
paynient of the indebtedness secured hereby in whatever order Lender directs, in Lender’s
absolut¢ Aizcretion, with any remainder being paid to Borrower, or, (2) notwithstanding that
Borrower tay have elected not to restore or repair the Property pursuant to the provisions of
Section 1.6(a) 7Y above, require Borrower to restore or repair the Property in the manner and
upon such terms‘apd conditions as would be required by a prudent construction lender, including,
but not limited to:-the deposit by Borrower with Lender, within thirty (30) days after demand
therefor, of any deficiency secessary in order to assure the availability of sufficient funds to pay
for such restoration or repaiz;including without limitation Lender’s costs and expenses to be
incurred in connection therewith: the prior approval by Lender of plans and specifications,
contractors and form of construciion contracts; and the furnishing to Lender of permits, bonds,
lien waivers, invoices, receipt and 2 fidavits from contractors and subcontractors, in form and
substance satisfactory to Lender in Lendet’s discretion, and apply the remainder of such sums
toward such restoration and repair, with any balance thereafter remaining being applied by
Lender for payment of the indebtedness secured hereby in whatever order Lender directs in
Lender’s absolute discretion.

Any reduction in the indebtedness secured hereby resuiting from Lender’s application of any
sums received by Lender hereunder shall take effect ¢nly when Lender actually receives such
sums and elects to apply such sums to the indebtedness secured hereby and, in any event, the
unpaid portion of the indebtedness secured hereby shall remem in full force and effect and
Borrower shall not be excused in the payment thereof. Partial paynients received by Lender, as
described in the preceding sentence, shall be applied, first, to the firal payment due under the
Note and, thereafier, to installments due under the Note in the mverse eidir of their due date. If
Borrower elects or Lender directs Borrower to restore or repair the Properiy ater the occurrence
of a casualty or partial taking of the Property as provided above, Borrowerskall promptly and
diligently, at Borrower’s sole cost and expense and regardless of whether the insurance proceeds
or condemnation award, as appropriate, shall be sufficient for the purpose, restore, repair, replace
and rebuild the Property as nearly as possible to the Property’s value, condition and character
immediately prior to such casualty or partial taking in accordance with the foregoing provisions
and Borrower shall pay to Lender all costs and expenses of Lender incurred in administering said
rebuilding, restoratton or repair, provided the Lender makes such procceds or award available for
such purpose. Borrower agrees to execute and deliver from time to time such further instruments
as may be requested by Lender to confirm the foregoing assignment to Lender of any award.
damage, insurance proceeds, payment or other compensation. Lender 1s hereby irrevocably
constituted and appointed the attorney in fact of Borrower (which power of attorney shall be
irrevocable so long as any indebtedness sccured hereby 1s outstanding. shall be deemed coupled
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with an interest, shall survive the voluntary or involuntary dissolution of Borrower and shall not
be affected by any disability or incapacity suffered by Borrower subsequent to the date hereof),
with full power of substitution, subject to the terms of this Section 1.6, to settle for, collect and
receive any such awards, damages, insurance proceeds, payments or other compensation from
the parties or authorities making the same, to appear in and prosecute any proceedings therefor
and to give receipts and acquittances therefor.

1.7 Mechanics’ Liens. Borrower shall pay when due all claims and demands of
mechanics, materialmen, laborers and others for any work performed or materials delivered for
the Land or Improvements; provided, however, that Borrower shall have the right to contest in
good frith any such claim or demand, so long as Borrower does so diligently, by appropriate
procéedings and without prejudice to Lender and provided that neither the Property nor any
interest‘theiein would be in any danger of sale, loss or forfeiture as a result of such proceeding or
contest. 1n *he event Borrower shall contest any such claim or demand, Borrower shall promptly
notify Lender(of such contest and thereafter shall, upon Lender’s request, promptly provide a
bond, cash deposit or other security satisfactory to Lender to protect Lender’s interest and
security should the/contest be unsuccessful. If Borrower shall fail to immediately discharge or
provide security against any such claim or demand as aforesaid, Lender may do so and any and
all expenses incurred by Lerder, together with interest thereon at the Default Interest Rate from
the date paid by Lender untii-actually paid by Borrower, shall be immediately paid by Borrower
on demand and shall be securcd” by this Security Instrument and by all of the other Loan
Documents securing all or any part oi-the indebtedness evidenced by the Note.

1.8  Rents and Profits. As an-additional source for the payment of the indebtedness
secured hereby, and cumulative of any and ai*rights and remedies provided for herein, Borrower
hereby absolutely and presently assigns to Lender all existing and future Rents and Profits, if
any. Borrower hereby grants to Lender the sole, @¥clusive and immediate right, without taking
possession of the Property, to demand, collect (by suit si-otherwise), receive and give valid and
sufficient receipts for any and all of said Rents and Prefits, for which purpose Borrower does
hereby irrevocably make, constitute and appoint Lender as £orrower’s attorney-in-fact with full
power to appoint substitutes or a trustee to accomplish such porpese (which power of attorney
shall be irrevocable so long as any indebtedness secured hereby is'outstanding, shall be deemed
to be coupled with an interest, shall survive the voluntary or involuntary dissolution of Borrower
and shall not be aftected by any disability or incapacity suffered by Beire wer subsequent to the
date hereot). Lender shall be without liability for and is hereby released {rem any loss which
may arise from a failure or inabtlity to collect Rents and Profits, proceeds-or other payments.
However, until the occurrence of an Event of Default under this Security Instrument, Borrower
shall have a license to collect and receive the Rents and Profits when due and prepayments
thereof for not more than one (1) month prior to due date thereof. Upon the occurrence and
during the continuance of an Event of Default hereunder, Borrower’s license shall automatically
terminate without notice to Borrower or, if required by law, immediately upon written demand
for the Rents and Profits made by Lender to Borrower and Lender may thereafier, without taking
possession of the Property, collect the Rents and Profits itself or by an agent or receiver. From
and after the termination of such license, Borrower shall be the agent of Lender in collection of
the Rents and Profits and all of the Rents and Profits so collected by Borrower shall be held in
trust by Borrower for the solc and exclusive benefit of Lender and Borrower shall, within one (1)
business day after receipt of any Rents and Profits. pay the same to Lender to be applied by
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Lender as hereinafter set forth. Neither the demand for nor collection of Rents and Profits by
Lender shall constitute any assumption by Lender of any obligations under any Lease or other
agreement relating thereto. Lender is obligated to account only for such Rents and Profits as are
actually collected or received by Lender. Borrower irrevocably agrees and consents that the
respective payors of the Rents and Profits shall, upon demand and notice from Lender of an
Event of Default hereunder, pay said Rents and Profits to Lender without liability to determine
the actual existence of any Default claimed by Lender. Borrower hereby waives any right, claim
or demand which Borrower may now or hereafter have against any such payor by reason of such
payment of Rents and Profits to Lender, and any such payment shall discharge such payor’s
obligation to make such payment to Borrower. All Rents and Profits collected or received by
Lender-shall be applied against all expenses of collection, including, without limitation,
attorneys fees, against costs of operation and management of the Property and against the
indebtedncss secured hereby, in whatever order or priority as to any of the items so mentioned as
Lender dire¢ts in Lender’s sole subjective discretion and without regard to the adequacy of its
security. Neithe: the exercise by Lender of any rights under this Section 1.8 nor the application
of any Rents and Profits to the secured indebtedness shall cure or be deemed a waiver of any
Default hereunder: The assignment of Rents and Profits hereinabove granted shall continue in
full force and effect duringany period of foreclosure or redemption with respect to the Property.
Borrower has executed an Assienment of Leases and Rents dated as of the Effective Date (the
“Lease Assipnment™) in favor of Lender covering all of the right, title and interest of Borrower,
as landlord, lessor or licensor, i afid to any leases, licenses and occupancy agreements relating
to all or portions of the Property. il rights and remedies granted to Lender under the Lease
Assignment shall be in addition to and Curnulative of all rights and remedies granted to Lender
hereunder.

1.9  Leases and Licenses. Upon th¢ accurrence and during the continuance of an
Event of Default under this Security Instrument, vshzther before or after the whole principal sum
secured hereby is declared to be immediately due or wiwcther before or after the institution of
legal procecedings to foreclose this Security Instrument, forthwith, upon demand of Lender,
Borrower shall surrender to Lender and Lender shall be erititied to take actual possession of the
Property or any part thereof personally, or by Lender’s agent o7 aiterneys. In such event, Lender
shall have, and Borrower hereby gives and grants to Lender, the right, power and authority to
make and enter into Leases with respect to the Property or portions théreef for such rents and for
such periods of occupancy and upon conditions and provisions as Lenucranay deem desirable in
Lender’s absolute discretion, and Borrower expressly acknowledges and agress that the term of
any such Lease may extend beyond the date of any foreclosure sale at the Figperty; it being the
intention of Borrower that in such event Lender shall be deemed to be and shall be the attorney-
in-fact of Borrower for the purpose of making and entering into Leases of parts or portions of the
Property for the rents and upon the terms, conditions and provisions deemed desirable to Lender
in Lender’s sole discretion and with like effect as if such Leases had been made by Borrower as
the owner in fee simple of the Property free and clear of any conditions or limitations established
by this Security Instrument. The power and authority hereby given and granted by Borrower to
Lender shall be deemed to be coupled with an interest. shall not be revocable by Borrower so
long as any indebtedness secured hereby is outstanding. shall survive the voluntary or
involuntary dissolution of Borrower and shall not be affected by any disability or incapacity
suffered by Borrower subsequent to the date hercof. In connection with any actton taken by
Lender pursuant to this Section 1.9. Lender shall not be liable for any loss sustained by Borrower
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resulting from any failure to let the Property, or any part thereof, or from any other act or
omission of Lender in managing the Property, nor shall Lender be obligated to perform or
discharge any obligation, duty or liability under any Lease covering the Property or any part
thereof or under or by reason of this instrument or the exercise of rights or remedies hereunder.
Borrower shall. and does hereby. indemnify Lender for, and hold Lender harmless from, any and
all claims, actions, demands, liabilities, loss or damage which may or might be incurred by
Lender under any such Lease or under this Security Instrument or by the exercise of rights or
remedies hereunder and from any and all claims and demands whatsoever which may be asserted
against Lender by reason of any alleged obligations or undertakings on its part to perform or
discharge any of the terms, covenants or agreements contained in any such Lease, other than
those finally determined to have resulted solely from the gross negligence or intentional
misconduct of Lender. Should Lender incur any such liability, the amount thereof, including,
without Jimitation, costs, expenses and attorneys’ fees, together with interest thereon at the
Default Interest Rate from the date incurred by Lender until actually paid by Borrower, shall be
immediately diic’and payable to Lender by Borrower on demand and shall be secured hereby and
by all of the othér Zean Documents securing all or any part of the indebtedness evidenced by the
Note. Nothing intiiis Section 1.9 shall impose on Lender any duty, obligation or responsibility
for the control, care, manazement or repair of the Property, or for the carrying out of any of the
terms and conditions of any such Lease nor shall it operate to make Lender responsible or liable
for any waste committed or-the, Property by the Tenants or by any other parties or for any
dangerous or defective condition”of the Property, or for any negligence in the management,
upkeep, repair or control of the Propeity. Borrower hereby assents to, ratifies and confirms any
and all actions of Lender with respect to'the Property taken under this Section 1.9.

1.10  Payment of Utilities. Assessipents, Charges, Etc. Borrower shall pay when due
all utility charges which are incurred by Borrovier or which may become a charge or lien against
any portion of the Property for gas, electricity, water-and sewer services furnished to the Land
and/or the Improvements and all other assessments or cliarges of a similar nature, or assessments
payable pursuant to any restrictive covenants, whether public or private, affecting the Land
and/or the Improvements or any portion thereof, whether oc.1iet such assessments or charges are
or may become liens thereon.

1.11  Access Privileges and Inspections. Upon reasonable rotice to Borrower, Lender
and the agents, representatives and employees of Lender shall, subject-ic’the rights of Tenants,
have access at all reasonable times to the Land and the Improvements apd-any other location
where books and records concerning the Property are kept at all reasonakic times for the
purposes of inspecting the Property and of examining, copying and making extracts from the
books and records of Borrower relating to the Property. Borrower shall lend assistance to all
such agents, representatives and employees of Lender. Lender shall have the right to take

one (1) asset management trip a year at Borrower’s cost and expense, not to exceed One
Thousand Dollars ($1,000) per trip.

1.12 Waste: Alteration of Improvements. Borrower shall not commit, sufter or permit
any mtentional waste on the Property nor take any actions that might invalidate any insurance
carried on the Property. Borrower shall maintain the Property in good condition and repair.
Except as permitted or required under the Loan Agreement, no part of the Improvements may be
removed, demolished or materially altered, without the prior written consent of Lender. Without

-
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the prior written consent of Lender, Borrower shall not commence construction of any
improvements on the Land other than improvements required for the maintenance or repair of the
Property.

1.13  Zoning. Without the prior written consent of Lender, Borrower shall not seck,
make, suffer, consent to or acquiesce in any change in the zoning or conditions of use of the
Land or the Improvements. Borrower shall comply with and make all payments required under
the provisions of any covenants, conditions or restrictions affecting the Land or the
Improvements.  Borrower shall comply with all existing and future requirements of all
governmental authorities having jurisdiction over the Property. Borrower shall keep all licenses,
permits, franchises and other approvals necessary for the operation of the Property in full force
and ¢ticet. Borrower shall operate the Property (subject to the performance of work pursuant to
the Approved Plans and Specifications) in such a manner as to allow the operation thereof as an
office buiicing and shall maintain any non-conforming use for so long as the indebtedness
secured hereby i¢ outstanding. Borrower shall not cause or permit any nonconforming use of the
Land and the Imprevzments to be discontinued or abandoned without the prior written consent of
Lender.

1.14  Security Iatersst.  This Security Instrument is also intended to encumber and
create a security interest in, and Rorrower hereby grants to Lender a security interest in, all sums
on deposit with Lender in any ¢fihe Reserves set forth herein and all fixtures, chattels, accounts,
equipment, inventory, contract rights” General Intangibles and other personal property included
within the Property, all renewals, repiaceinients of any of the aforementioned items, or articles in
substitution therefor or in addition therets. or the proceeds thereof (all of said property is
hereinafter referred to collectively as the “Coltateral”). whether or not the same shall be attached
to the Land or the Improvements in any manner. 't is hereby agreed that to the extent permitted
by law, ail of the foregoing Collateral is to be deeined and held to be a part of and affixed to the
Land and the Improvements. The foregoing security ~interest shall also cover Borrower’s
leaschold interest in any of the foregoing property” which is leased by Borrower.
Notwithstanding the foregoing, all of the foregoing property =pall be owned by Borrower and no
leasing or installment sales or other financing or title refcntion agreement in connection
therewith shall be permitted without the prior written approval of Lender. Borrower shall, from
time to time upon the request of Lender, supply Lender with a currznt inventory of all of the
Collateral in which Lender is granted a security interest hereunder, in such detail as Lender may
reasonably require. Borrower shall promptly replace all of the Collaterai suhiect to the lien or
security interest of this Security Instrument when worn or obsolete with Collatesa! comparable to
the worn out or obsolete Collateral when new and will not, without the prior written consent of
Lender, remove from the Land or the Improvements any of the Collateral subject to the lien or
security interest of this Security Instrument except such as is replaced by an article of equal
suitability and value as above provided, owned by Borrower free and clear of any lien or security
interest except that created by this Security Instrument and the other Loan Documents and except
as otherwise expressly permitted by the terms of this Security Instrument. All of the Collateral
shall be kept at the location of the Land except as otherwise required by the terms of the Loan

Documents. Borrower shall not use any of the Collateral in violation of any applicable statute,
ordinance or insurance policy.
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1.15 Security Acreement. This Security Instrument constitutes a security agreement
between Borrower and Lender with respect to the Collateral in which Lender is granted a
security interest hereunder, and, cumulative of all other rights and remedies of Lender hereunder,
Lender shall have all of the rights and remedies of a secured party under any applicable Uniform
Commercial Code. Borrower hereby agrees to execute and deliver on demand and hereby
irevocably constitutes and appoints Lender the attorney in fact of Borrower to execute and
deliver and, if appropriate, to file with the appropriate filing officer or office such security
agreements, financing statements, continuation statements or other instruments as Lender may
request or require in order to impose, perfect or continue the perfection of the lien or security
interest created hereby. Except with respect to Rents and Profits to the extent specifically
provided herein to the contrary, Lender shall have the right of possession of all cash, securities,
instramicets, negotiable instruments, documents, certificates and any other evidences of cash or
other proweity or evidences of rights to cash rather than property, which are now or hereafter a
part of the/Property and Borrower shall promptly deliver the same to Lender, endorsed to
Lender, witholt-iurther notice from Lender. Borrower agrees to furnish Lender with notice of
any change in the name, identity, organizational structure, residence, or principal place of
business or mailirg address of Borrower within ten (10) days of the effective date of any such
change (without implying ender’s consent to any such change in violation of the provisions of
this Security Instrument). Ypen the occurrence and during the continuance of any Event of
Default, Lender shall have the-rights and remedies as prescribed in the Security Instrument, or as
prescribed by general law, or as prescribed by any applicable Uniform Commercial Code, all at
Lender’s election. Any disposition-sithe Collateral may be conducted by an employee or agent
of Lender. Any person. including withgut Iimitation both Borrower and Lender, shall be eligible
to purchase any part or all of the Coltaizral at any such disposition. Expenses of retaking,
holding, preparing for sale, selling or the like (including, without limitation, Lender’s attorneys’
fees and legal expenses), together with interest thereon at the Default [nterest Rate from the date
incurred by Lender until actually paid by Borrower.shall be paid by Borrower on demand and
shall be secured by this Security Instrument and by all 4t the other Loan Documents securing all
or any part of the indebtedness evidenced by the Note. enider shall have the right to enter upon
the Land and the Improvements or any real property where anv of the Collateral which is the
subject of the security interest granted herein js located to take possession of, assemble and
collect the same or to render it unusable, or Borrower, upon demand of Lender, shall assemble
such Collateral and make it available to Lender at the Land, a place which is hereby deemed to
be reasonably convenient to Lender and Borrower. If notice is required %y law, Lender shall
give Borrower at least ten (10) days’ prior written notice of the time and plasc of any public sale
of such Collateral or of the time of or after which any private sale or aiy’ other intended
disposition thereof is to be made, and if such notice is sent to Borrower, as the same is provided
for the mailing of notices herein. it is hereby deemed that such notice shall be and is reasonable
notice to Borrower. No such notice is necessary for any such Collateral which is perishable,
threatens to decline speedily in value or is of a type customarily sold on a recognized market.
Any sale made pursuant to the provisions of this Section 1.15 shall be deemed to have been a
public sale conducted in a commercially reasonable manner it held contemporaneously with the
forectosure sale as provided in Section 3.1 hereof upon giving the same notice with respect to the
sale of the Property hereunder as is required under said Section 3.1. Furthermore, to the extent
permitted by law, in conjunction with. in addition to or in substitution for the rights and remedies
available to Lender pursuant to any applicable Uniform Commercial Code:
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(a)  In the event of a foreclosure sale, the Property may, at the option of
Lender, be sold as a whole; and

(b) It shall not be necessary that Lender take possession of the aforementioned
Collateral, or any part thereof, prior to the time that any sale pursuant to the provisions of this
Section 1.15(b) is conducted and it shall not be necessary that said Collateral, or any part thereof,
be present at the location of such sale; and

(c)  Lender may appoint or delegate any one or more persons as agent lo
perform any act or acts necessary or incident to any sale held by Lender, including the sending of
notices and the conduct of the sale, but in the name and on behalf of Lender.

Tiie name and address of Borrower (as Debtor under any applicable Uniform Commercial
Code) 1s:

RCP Hotel Owner, LLC

¢/o The Prime Group, Inc.

120 North LaSalle Street, Suite 3200
Chicago, 1L 60602

Attention: Michael W. Reschke
[elephone: 312-917-4201

Emiil: »areschke@primegroupinc.com

The name and address of Letder (as Secured Party under any applicable Uniform
Commercial Code) are:

CALMWATER CAPITAL 3, LLC
11755 Wilshire Blva./Suite 1400
Los Angeles, CA 90025

Attention: Larry Grantham

Email: larry@calmwatercapital zom

1.16 Easements and Rights of Way. Borrower shall not.grant any easement or right of
way with respect to all or any portion of the Land or the Improvemetrts vithout the prior written
consent of Lender. The purchaser at any foreclosure sale hereunder wnzy,-at the purchaser’s
discretion, disaffirm any easement or right of way granted in violation of any o the provisions of
this Security Instrument and may take immediate possession of the Propeity free from, and
despite the terms of, such grant of casement or right of way. If Lender consents to the grant of
an easement or right of way. Lender shall be paid a standard review fee of Five Hundred Dollars
($500), together with all other expenses. including, without limitation, attorneys’ fees, incurred
by Lender in the review of Borrower’s request and in the preparation of documents effecting the
subordination.

1.17 Compliance with Laws. Borrower shall at all times comply with all statutes,
ordinances. orders, regulations and other governmental or quasi-governmental requirements and
private covenants now or hereafter relating to the ownership. construction, use or operation of
the Property. including. but not limited to, those concerning employment and compensation of
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persons engaged in operation and maintenance of the Property and any environmental or
ecological requirements, even if such compliance shall require structural changes to the Property,
provided, however, that, Borrower may, upon providing Lender with security satisfactory to
Lender, proceed diligently and in good faith to contest the validity or applicability of any such
statute, ordinance, regulation or requirement so long as during such contest the Property shall not
be subject to any lien, charge, fine or other liability and shall not be in danger of being forfeited,
lost or closed. Borrower shall not use or occupy, or allow the use or occupancy of, the Property
in any manner which violates any Lease to the Property or any applicable law, rule, regulation or
order or which constitutes a public or private nuisance or which makes void, voidable or
cancelable, or increases the premium of, any insurance then in force with respect thereto.

118  Additional Taxes. In the event of the enactment after this date of any law of the
state wlierethe Property is located or of any other governmental entity deducting from the value
of the Prope:(y for the purpose of taxation any lien or security interest thereon, or imposing upon
Lender the payirient of the whole or any part of the taxes or assessments or charges of liens
herein required 10 %¢ paid by Borrower, or changing in any way the laws relating to the taxation
of mortgages or sexufity agreements or debts secured by mortgages or security agreements or the
interest of the Lendei er secured party in the property covered thereby, or the manner of
collection of such taxes, so as-to adversely affect this Security Instrument or the indebtedness
secured hereby or Lender, then_and in any such event, Borrower, upon demand by Lender, shall
pay such taxes, assessments, chaizes or liens, or reimburse Lender therefor; provided, however,
that if in the opinion of counsel for “ender (a) it might be unlawful to require Borrower to make
such payment, or (b) the making of sych payment might result in the imposition of interest
beyond the maximum amount permitted by-taw, then and in either such event, Lender may elect,
by notice in writing given to Borrower, to dcclare all of the indebtedness secured hereby to be
and become due and payable in full ninety (90)days from the giving of such notice.

1.19  Secured Indebtedness. It is undersiood sid agreed that this Security Instrument
shall secure payment of not only the indebtedness evidenzed by the Note but also any and all
substitutions, replacements, renewals and extensions of the Note, any and all indebtedness and
obligations arising pursuant to the terms hereof and any and 2!l indebtedness and obligations
arising pursuant to the terms of any of the other Loan Document( other than (i) the Indemnity
and Guaranty Agreement and (ii) the Hazardous Substances Indemnity iy favor of Lender, all of
which indebtedness is equally secured with and has the same priority as 4ay amounts advanced
as of the date hereof. It is agreed that any future advances made by Lender'ts ar for the benefit of
Borrower from time to time (including, without limitation), whether made-urder this Security
Instrument or the other Loan Documents or otherwise and whether or not such advances are
obligatory or are made at the option of Lender, or otherwise, made for any purpose, and all
interest accruing thereon, shall be equally secured by this Security Instrument and shall have the
same priority as all amounts, 1f any, advanced as of the date hereof, although there may be no
indebtedness.outstanding at the time any such advance 1s made, and unless otherwise expressly
provided in a written instrument executed by Borrower and Lender shall be subject to all of the
terms and provisions of this Security Instrument. It shall be an Event of Default hereunder if
Borrower shall file or record a notice limiting the maximum principal amount which may be
secured by this Security Instrument.
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120 Borrower’s Waivers. To the full extent permitted by law, Borrower agrees that
Borrower shall not at any time insist upon, plead, claim or take the benefit or advantage of any
law now or hereafter in force providing for any appraisement, valuation, stay, moratorium or
extension, or any law now or hereafter in force providing for the reinstatement of the
indebtedness secured hereby prior to any sale of the Property to be made pursuant to any
provisions contained herein or prior to the entering of any decree, judgment or order of any court
of competent jurisdiction, or any right under any statute to redeem all or any part of the Property
so sold. Borrower, for Borrower and Borrower’s successors and assigns, and for any and all
persons ever claiming any interest in the Property, to the full extent permitted by law, hereby
knowingly, intentionally and voluntarily with and upon the advice of competent counsel:
(a) waives, releases, relinquishes and forever forgocs all rights of valuation, appraisement, stay
of execution, reinstatement and notice of election or intention to mature or declare due the
securedindebtedness (except such notices as are specifically provided for herein); (b) waives,
releases, relinquishes and forever forgoes all right to a marshalling of the assets of Borrower,
including withou. limitation the Property, to a sale in the inverse order of alienation, or to direct
the order in which-dny of the Property shall be sold in the event of foreclosure of the liens and
security interests créated hereby and agrees that any court having jurisdiction to foreclose such
liens and security inter=sts«nay order the Property sold as an entirety; and (c) waives, releases,
relinquishes and forever forgoes all rights and periods of redemption provided under applicable
law. To the full extent permiitted by law, Borrower shall not have or assert any right under any
statute or rule of law pertainingto-the exemption of homestead or other exemption under any
federal, state or local law now or hexoafter in effect, the administration of estates of decedents or
other matters whatever to defeat, redus¢ or affect the right of Lender under the terms of this
Security Instrument to a sale of the Propeity, for the collection of the secured indebtedness
without any prior or different resort for colieziion, or the right of Lender under the terms of this
Security Instrument to the payment of the ind<bferness secured hereby out of the proceeds of
sale of the Property in preference to every other ¢luimant whatever. Further, Borrower hereby
knowingly. intentionally and voluntarily, with and upop the advice of competent counsel,
waives. releases, relinquishes and forever forgoes all present and future statutes of limitations as
a defense to any action to enforce the provisions of this S¢curity Instrument or to collect any of
the indebiedness secured hereby to the fullest extent permitted 5y law. Borrower covenants and
agrees that upon the commencement of a voluntary or involuntary tankruptey proceeding by or
against Borrower, Borrower shall not seek a supplemental stay or otherwise shall not seek
pursuant to 11 U.S.C. §105 or any other provision of the Bankruptcy ®iierm Act of 1978, as
amended, or any other debtor relief law (whether statutory, common law, case law, or otherwise)
of any jurisdiction whatsoever. now or hereafter in effect, which may be or beczme applicable, to
stay. interdict, condition, reduce or inhibit the ability of Lender to enforce any rights of Lender
against any guarantor or indemnitor of the secured obligations or any other party liable with
respect thereto by virtue of any indemnity, guaranty or otherwise.

1.21  Contractual Statute of Limitations. Borrower hereby agrees that any claim or
cause of action by Borrower against Lender, or any of Lender’s directors, officers, employees,
agents. accountants or attorneys, based upon. arising from or refating to the indebtedness secured
hereby, or any other matter. causc or thing whatsoever, whether or not relating thereto, occurred,
done, omitted or suffered to be done by Lender or by Lender's directors, officers, employees,
agents. accountants or attorneys, whether sounding in contract or in tort or otherwise, shall be
barred unless asserted by Borrower by the commencement of an action or proceeding in a court
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of competent jurisdiction by the filing of a complaint within one (1) year after Borrower first
acquires or reasonably should have acquired knowledge of the first act, occurrence or omission
upon which such claim or cause of action, or any part thereof, is based and service of a summons
and complaint on an officer of Lender or any other person authorized to accept service of process
on behalf of Lender. within thirty (30) days thereafter. Borrower agrees that such one (1) year
period of time is reasonable and sufficient time for a borrower to investigate and act upon any
such claim or cause of action. The one (1) year period provided herein shall not be waived.,
tolled or extended except by the specific written agreement of Lender. This provision shall
survive any termination of this Security Instrument or any of the other Loan Documents.

ARTICLE 2
EVENTS OF DEFAULT

2.1 ~Events of Default. “Event of Default” shall have the meaning ascribed to it in the
Loan Agreemedt,

ARTICLE 3
REMEDIES

3.1 Remedies Available. During an Event of Default under this Security Instrument,
then the power of sale granted to Lender under this Security Instrument shall be rendered
operative, this Security Instrument is/subject to judicial foreclosure or foreclosure by power of
sale as provided by law and Lender may, at Lender’s option and by or through Lender’s
nominee, assignee or otherwise, to the [ullest extent permitted by law, exercise any or all of the
following rights, remedies and recourses, either successively or concurrently:

(a) Acceleration. Acceleraté thermaturity date of the Note and declare any or
all of the indebtedness secured hereby to be iminediately due and payable without any
presentment, demand, protest, notice, or action of any kind whatever (each of which is hereby
expressly waived by Borrower), whereupon the same~suall become immediately due and
payable. Upon any such acceleration, payment of such acecierated amount shall constitute a
prepayment of the principal balance of the Note and any applicable Make Whole Payment
provided for in the Note shall then be immediately due and payable

(b)  Entry on the Property. Either in person or by.agint, with or without
bringing any action or proceeding, or by a receiver appointed by a court arid without regard to
the adequacy of Lender’s security, enter upon and take possession of the Prcperty, or any part
thereof, without force or with such force as is permitted by law and without notice or process or
with such notice or process as is required by law unless such notice and process is waivable, in
which case Borrower hereby waives such notice and process, and does any and all acts ;1nd
petforms any and all work which may be desirable or necessary in Lender’s judgment to
complete any unfinished construction on the Land, to preserve the value, marketability or
rentability of the Property. to increase the income therefrom, to manage and operate the Property
or to protect the security hereof and all sums expended by Lender therefor, together with interest
thercon at the Default Interest Rate, shall be immediately due and payable to Lender by
Borrower on demand and shall be secured hereby and by all of the other Loan Documents
securing all or any part ol the indebtedness evidenced by the Note.

9
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(c)  Collect Rents and Profits. With or without taking possession of the
Property, sue or otherwise collect any Rents and Profits, including those past due and unpaid.

(d) Appointment of Receiver. Upon, or at any time priot or after, initiating
the exercise of any power of sale, instituting any judicial foreclosure or instituting any other
foreclosure of the liens and security interests provided for herein or any other legal proceedings
hereunder. make application o a court of competent jurisdiction for appointment of a receiver
for all or any part of the Property, as a matter of strict right and without notice to Borrower and
without regard to the adequacy of the Property for the repayment of the indebtedness secured
hereby or the solvency of Borrower or any person or persons liable for the payment of the
indebtedness secured hereby, and Borrower does hereby irrevocably consent to such
appoiniment, waives any and all notices of and defenses to such appointment and agrees not o
oppose ‘apy application therefor by Lender, but nothing herein is to be construed to deprive
Lender of 2y other right, remedy or privilege Lender may now have under the law to have a
receiver appoiied, provided, however, that, the appointment of such receiver, trustce or other
appointee by virtue »f any court order, statute or regulation shall not impair or in any manner
prejudice the rights i Lender to receive payment of the Rents and Profits pursuant to other terms
and provisions hereof_Amy such receiver shall have all of the usual powers and duties of
receivers in similar case$, irciuding, without limitation, the full power to hold, develop, rent,
lease, manage, maintain, operate-and otherwise use or permit the use of the Property upon such
terms and conditions as said rezeiver may deem to be prudent and reasonable under the
circumstances as more fully set forih‘in Section 3.3 below. Such receivership shall, at the option
of Lender. continue until full payment o1 &ll of the indebtedness secured hereby or until title to
the Property shall have passed by foreclespre sale under this Security Instrument or deed in lieu
of foreclosure.

(¢)  Judicial Foreclosure. Immediately commence an action to foreclose this
Security Instrument or to specifically enforce its provisiens or any of the indebtedness secured
hereby pursuant to the statutes in such case made and provided and sell the Property or cause the
Property to be sold in accordance with the requirements anit nrocedures provided by said statutes
in a single parcel or in several parcels at the option of Lender:

(1)  In the event foreclosure proceedings are filed by Lender, all
expenses incident to such proceeding, including, but not limited to, attorneys’ fees and costs,
shall be paid by Borrower and secured by this Security Instrument and oy 21 of the other Loan
Documents securing all or any part of the indebtedness evidenced by the!Nofe. The secured
indebtedness and all other obligations secured by this Security Instrument, including, without
limitation. interest at the Default Interest Rate (as defined in the Note), any prepayment charge,
fee or premium required to be paid under the Note in order to prepay principal (to the extent
permitted by applicable law), attorneys™ fees and any other amounts due and unpaid to Lender
under the Loan Documents, may be bid by Lender in the event of a foreclosure sale hereunder.
In the event of a judicial sale pursuant to a foreclosure decree, it is understood and agreed that
Lender ot its assigns may become the purchaser of the Property or any part thereof.

(2) [.ender may. by following the procedures and 1f permitted by
applicable law. foreclose on only a portion of the Property and, in such event. said foreclosure
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shall not affect the lien of this Security Instrument on the remaining portion of the Property
foreclosed.

() Foreclosure by Power of Sale. To the fullest extent permitted by
applicable law, immediately commence an action to foreclose this Security Instrument by power
of sale as set torth below.

(H In the event of any inconsistencies between the terms and
conditions of this subsection 3.1(f) of this Security Instrument and any other terms of this
Security Instrument, the terms and conditions of this subsection 3.1(f) shall control and be
binding

(2)  Should Lender elect to foreclose by exercise of the power of sale
herein contaiied, Lender shall cause to be recorded, published and/or delivered to Borrower such
notice of defatitand notice of sale as then required by law. Lender shall have the right, without
demand on Borrowt, after lapse of such time as may then be required by law and after giving of
such notice of defavi+-and after notice of sale as required by law, sell the Property at the time and
place of sale fixed by it in said notice of sale, either as a whole, or in separate lots or parcels or
items as Lender shall detérmine, and in such order as Lender may determine, at public auction to
the highest bidder for cash'in 1awful money of the United States payable at the time of sale.
Lender shall deliver to such putchaser or purchasers thereof its good and sufficient deed or deeds
conveying the property so sold, butvithout any covenant or warranty, €Xpress or implied. The
recitals in such deed of any matters or fzets shall be conclusive proof of the truthfulness thereof.
Any person, including, without limitatian, Borrower or Lender, may purchase at such sale and
Borrower hereby covenants to warrant and d¢fend the title of such purchaser or purchasers.

(3)  Lender may, in itssoie discretion, designate the order in which the
Property shall be offered for sale or sold through a single sale or through two or more successive
sales, or in any other manner Lender deems to be in it: best-interest. If Lender elects more than
one sale or other disposition of the Property, Lender niay at its option cause the same to be
conducted simultaneously or successively, on the same day o: a*’such different days or times and
in such order as Lender may deem to be in its best interests, ard re such sale shall terminate or
otherwise affect the lien of this Security Instrument on any part-of the Property not then sold
until all indebtedness secured hereby has been fully paid. If Lender clects to dispose of the
Property through more than one sale, Borrower shall pay the costs and sxpenses of each such
sale of its interest in the Property and of any proceedings where the same may he made. Lender
may postpone the sale of all or any part of the Property by public announcement at such time and
place of sale. or in any manner permitted by law from time to time, and without further notice
make such sale at the time fixed by the last postponement; or Lender may. in its discretion, give
a new notice of sale. Lender may rescind or cancel any such notice of default at any time before
Lender’s sale by executing a notice of rescission or cancellation and recording the same. The
recordation of such notice shall constitute a cancellation of any prior declaration of default and
demand for sale and of any acceleration of maturity of indebtedness affected by any prior
declaration or notice of default. The exercise by Lender of the right of rescission or cancellation
shall not constitute a waiver of any default then existing or subsequently occurring, or impair the
right of Lender to execute other declarations of default and demand for sale, or notices of default

D1 §1610008: 14588349 6




1619745029 Page: 24 of 41

UNOFFICIAL COPY

and of election to cause the Property to be sold, nor otherwise affect the Note or this Security
Instrument, or any of the rights, obligations or remedies of Lender hereunder.

(4)  In the event of a sale of the Property. or any part thereof, pursuant
to this subsection 3.1(f) and the execution of a deed therefor, the recital therein of default, and of
oiving notice of default and of the elapse of the required time (if any) between the recording and
the nofice. and of the giving of notice of sale. and of a demand by Lender, or its successors or
assigns, that such sale should be made, shall be conclusive proof of such default, recording,
clection, elapse of time, and giving of such notice, and that the sale was regularly and validly
made on due and proper demand by Lender, its successors or assigns. Any such deed or deeds
with such recitals therein shall be effective and conclusive against Borrower, its successors and
assigns; and all other persons. The receipt for the purchase money recited or contained 1n any
deed execdrzd to the purchaser as aforesaid shall be sufficient discharge to such purchaser from
all obligaticasito see to the proper application of the purchase money.

32 Aprication of Proceeds. To the fullest extent permitted by law, the proceeds of
any sale under this Security Instrument shall be applied to the extent funds are so available to the
following items in such order as Lender in Lender’s discretion may determine:

(@)  To payment of the costs, expenses and fees of taking possession of the
Property, and of holding, operhtitig, maintaining, using, leasing, Tepairing, improving, marketing
and selling the same and of othe: wise enforcing Lender’s right and remedies hereunder and
under the other Loan Documents, including, but not limited to, receivers’ fees, court COSts,
attorneys’. accountants’, appraisers’, fnanagers’ and other professional fees, title charges and
transfer taxes.

(b)  To payment of all sums expinded by Lender under the terms of any of the
Loan Documents and not yet repaid, together witk ifiterest on such sums at the Default Interest
Rate.

(c)  To payment of the secured indebtedness and all other obligations secured
by this Security [nstrument, including, without limitation, intzrest at the Default Interest Rate
and, to the extent permitted by applicable law, any Make Whole Payment, charge or premium
required to be paid under the Note in order to prepay principal, in ar’y ojder that Lender chooses
in Lender’s sole discretion.

The remainder, if any, of such funds shall be disbursed to Borrowes @njto the person or
persons legally entitled thereto.

3.3 Right and Authority of Receiver or Lender in the Event of Default: Power of
Attorney. Upon the occurrence and ruing the continuance of an Event of Default hereunder and
entry upon the Property pursuant to Section 3.1(b) hereof or appointment of a receiver pursuant
to Section 3.1(d) hereof, and under such terms and conditions as may be prudent and reasonable
under the circumstances in Lender’s or the receiver’s sole discretion, all at Borrower’s expense,
Lender or said receiver, or such other persons or entities as they shall hire, direct or engage, as
the case may be, may do or permit one or more of the following. successively or concurrently:
(a) enter upon and take possession and control of any and all of the Property; (b)take and
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maintain possession of all documents, books, records, papers and accounts relating to the
Property; (c) exclude Borrower and Borrower’s agents, servants and employees wholly from the
Property; (d) manage and operate the Property; (¢} preserve and maintain the Property; (f) make
repairs and alterations to the Property; (g) complete any construction or repair of the
Improvements, with such changes, additions or modifications of the plans and specifications or
intended disposition and use of the Improvements as Lender may in Lende’rs sole discretion
deem appropriate or desirable to place the Property in such condition as will. in Lender’s sole
discretion, make the Property or any part thereof readily marketable or rentable; (h) conduct a
marketing or leasing program with respect to the Property, or employ a marketing or leasing
agent or agents to do so, directed to the leasing or sale of the Property under such terms and
conditions as Lender may in Lender’s sole discretion deem appropriate or desirable; (i) employ
such confractors, subcontractors, materialmen, architects, engineers, consuliants, managers,
brokers, marketing agents, or other employees, agents, independent contractors or professionals,
as Lender mav.n Lender’s sole discretion deem appropriate or desirable to implement and
effectuate the rights-and powers herein granted; (j) execute and deliver, in the name of Lender as
attorney-in-fact and¢agent of Borrower or in Borrower’s own name, such documents and
instruments as are necessary or appropriate to consummate authorized transactions; (k) enter nto
such leases, whether of real-Or personal property, or tenancy agreements, under such terms and
conditions as Lender may in Yender’s sole discretion deem appropriate or desirable; (1) collect
and receive the Rents and Profits from the Property; (m) eject Tenants or repossess personal
property, as provided by law, for breaches of the conditions of their Leases; (n) sue for unpaid
Rents and Profits, payments, incorn: or_proceeds in the name of Borrower or Lender;
(0) maintain actions in forcible entry ard cetainer, ejectment for possession and actions in
distress for rent; (p) compromise or give acqlitiance for Rents and Profits, payments, income or
proceeds that may become due; (q) delegate or.assign any and all rights and powers given to
Lender by this Security Instrument; and (r) do any scts which Lender in Lender’s sole discretion
deems appropriate or desirable to protect the security nereof and use such measures, legal or
equitable. as Lender may in Lender’s sole discretion deerh appropriate or desirable to implement
and effectuate the provisions of this Security Instrumenc. < This Security Instrument shall
constitute a direction to and full authority to any Tenant, or other third party who has heretofore
dealt or contracted or may hereafter deal or contract with Borrower or Lender, at the request of
Lender, to pay all amounts owing under any Lease. contract or other agreement (0 Lender
without proof of the Event of Default relied upon. Any such Tenant or ‘third party 1s hereby
irrevocably authorized to rely upon and comply with (and shall be fully pretecied by Borrower in
so doing) any request, notice or demand by Lender for the payment to Lender of any Rents and
Profits or other sums which may be or thereafter become due under its Lease, conract or other
agreement, or for the performance of any undertakings under any such Lease, contract,
concession, license or other agreement, and shall have no right or duty to inquire whether any
Event of Default under this Security Instrument or under any of the other Loan Documents has
actually occurred or is then existing. Borrower hereby constitutes and appoints Lender. and
Lender's assignees, successors, transferees and nominees. as Borrower’s true and lawful
attorney-in-fact and agent, with full power of substitution in the Property, in Borrower's name,
place and stead. to do or permit any one or more of the foregoing described rights, remedies,
powers and authorities. successively or concurrently, and said power of attorney shall be deemed
a power coupled with an interest and irrevocable so long as any indebtedness secured hereby 1s
outstanding. Any money advanced by I ender in connection with any action taken under this
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Section 3.3, together with interest thereon at the Default Interest Rate from the date of making
such advancement by Lender until actually paid by Borrower, shall be a demand obligation
owing by Borrower to Lender and shall be secured by this Security Instrument and by every
other instrument securing the secured indebtedness.

34 Occupancy After Foreclosure. In the event there is a foreclosure sale hereunder
and at the time of such sale, Borrower or Borrower’s representatives, successors or assigns, or
any other persons claiming any interest in the Property by, through or under Borrower (except
Tenants of space in the Improvements subject to Leases entered into prior to the Effective Date),
are occupying or using the Property, or any part thereof. then, to the extent not prohibited by
applicablé-law, each and all shall, at the option of Lender or the purchaser at such sale, as the
case may be, immediately become the Tenant of the purchaser at such sale, which tenancy shall
be a tenancy from day-to-day, terminable at the will of either landiord or Tenant, at a reasonable
rental per dayh2sed upon the value of the Property occupied or used, such rental to be due datly
to the purchaser. Frsther, to the extent permitted by applicable law, in the event the Tenant fails
to surrender possession’ of the Property upon the termination of such tenancy, the purchaser shall
be entitled to institite and maintain an action for unlawful detainer of the Property in the
appropriate court of the county in which the Land is located.

3.5  Notice to Accouit Debtors. Lender may, at any time during an Event of Default
notify the account debtors and obiigors of any accounts, chattel paper, negotiable mstruments or
other evidences of indebtedness to Berrower which are included as part of the Property to pay
Lender directly. Borrower shall at any time'or from time to time upon the request of Lender
provide to Lender a current list of all such account debtors and obligors and their addresses.

3.6  Cumulative Remedies. All remedies contained in this Security Instrument are
cumulative and Lender shall also have all other remédies provided at law and in equity or in any
other Loan Documents. Such remedies may be pursued séparately, successively or concurrently
at the sole subjective direction of Lender and may be exersised in any order and as often as
occasion therefor shall arise. No act of Lender shall be construcd-as an election to proceed under
any particular provisions of this Security Instrument to the exclu: ion of any other provision of
this Security Instrument or as an election of remedies to the exclusion of any other remedy which
may then or thereafter be available to Lender. No delay or failure by Lender to exercise any
right or remedy under this Security Instrument shall be construed to be a-wuiver of that right or
remedy or of any Event of Default hereunder. Lender may exercise any one‘or more of Lender’s
rights and remedies at Lender’s option without regard to the adequacy of Lender’sSecunity.

37  Payment of Expenses. Borrower shall pay on demand all of Lender’s expenses
incurred in any efforts to enforce any terms of this Security Instrument, whether or not any
lawsuit is filed and whether or not foreclosure 1s commenced but not completed, including, but
not limited to, legal fees (including but not limited to appellate fees and fees for all paralegals,
legal consultants and other paraprofessionals) and disbursements, foreclosure costs and title
charges, together with interest thereon from and after the date incurred by Lender until actually
paid by Borrower at the Default Interest Rate, and the same shall be secured by this Security
Instrument and by all of the other Loan Documents securing all or any part of the indebtedness
evidenced by the Note.
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ARTICLE 4
MISCELLANEOQUS TERMS AND CONDITIONS

41  Time of Essence. Time is of the essence with respect to all provisions of this
Security Instrument and all other Loan Documents.

4.2 Release of Security Instrument. If all of the secured indebtedness shall be paid,
then and in that event only, all rights under this Security Instrument shall terminate except for
those provisions hereof which by their terms survive, and the Property shall become wholly clear
of the liens, security interests, conveyances and assignments evidenced hereby, which shall be
released by Lender in due form at Borrower’s cost. No release of this Security Instrument or the
fien hefeof shall be valid unless executed by Lender.

43 " Certain Rights of Lender. Without affecting Borrower’s liability for the payment
of any of the indchiedness secured hereby, Lender may from time to time and without notice to
Borrower: (a) reledse any person liable for the payment of the indebtedness secured hereby;
(b) extend or modify*ihe terms of payment of the indebtedness secured hereby, (c) accept
additional real or personal property of any kind as security or alter, substitute or release any
property securing the indebtedness secured hereby: (d)recover any part of the Property;
(e) consent in writing to the making of any subdivision map or plat thereof; (f) join in granting
any easement therein; or (g) join in any extension agreement of the Security Instrument or any
agreement subordinating the lien hercof

4.4  Waiver of Certain Defense:. No action for the enforcement of the lien hereof or
of any provision hereof shail be subject to any-defense which would not be good and available to
the party interposing the same in an action atjaw upon the Note or any of the other Loan
Documents.

4.5 Successors and Assigns. The terms, provistons, indemnities, covenants and
conditions hereof shall be binding upon Borrower and the skcoessors and assigns of Borrower,
including all successors in interest of Borrower in and to all or anv-part of the Property, and shall
inure to the benefit of Lender, and Lender’s directors, officers, shareholders, employees and
agents and their respective successors and assigns and shall constitute cevenants running with
the land (without implying Lender’s consent to any transfer of the Praperty- or any interest in
Borrower or the Property in violation of this Security Instrument). All refefericas in this Security
Instrument to Borrower or Lender shall be deemed to include all such parties’ successors and
assigns, and the term “Lender” as used herein shall also mean and refer to any lawful holder or
owner, including pledgees and participants, of any of the indebtedness secured hereby. If
Borrower consists of more than one person or entity, each shall be jointly and severally liable to
perform the obligations of Borrower.

46  Severability. A determination that any provision of this Security Instrument 15
unenforceable or invalid shall not affect the enforceability or validity of any other provision, and
any determination that the application of any provision of this Security Instrument to any person
or circumstance is illegal or unenforceable shall not affect the enforceability or validity of such
provision as it may apply to any other persons or circumstances.
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47  Gender. Within this Security Instrument, words of any gender shall be held and
construed to include any other gender, and words in the singular shall be held and construed to
include the plural, and vice versa, unless the context otherwise requires.

48  Waiver: Discontinuance of Proceedings. Lender may waive any single Event of
Default by Borrower hereunder without waiving any other prior or subsequent Event of Default.
Lender may remedy any Event of Default by Borrower hereunder without waiving the Event of
Default remedied. Neither the failure by Lender to exercise, nor the delay by Lender in
exercising, any right, power or remedy upon any Event of Default by Borrower hereunder shall
be construed as a waiver of such Event of Default or as a waiver of the right to exercise any such
right, power or remedy at a later date. No single or partial exercise by Lender of any right,
power or remedy hereunder shall exhaust the same or shall preciude any other or further exercise
thereof, and/€very such right, power or remedy hereunder may be exercised at any time and from
time to time. o modification or waiver of any provision hereof nor consent to any departure by
Borrower therefiois shall in any event be effective unless the same shall be in writing and signed
by Lender, and then/siich waiver or consent shall be effective only in the specific instance and
for the specific purpose given. No notice to nor demand on Borrower in any case shall of itself
entitle Borrower to any et or further notice or demand in similar or other circumstances.
Acceptance by Lender of any rayiment in an amount less than the amount then due on any of the
secured indebtedness shall be Geemed an acceptance on account only and shall not in any way
affect the existence of an Event of Jefault hereunder. In case Lender shall have proceeded to
invoke any right, remedy or recourse/jermitted hereunder or under the other Loan Documents
and shall thereafier elect to discontinue o7 abandon the samc for any reason, Lender shall have
the unqualified right to do so and, in such g event, Borrower and Lender shall be restored to
their former positions with respect to the indebtedness secured hereby, the Loan Documents, the
Property and otherwise, and the rights, remedies, Tecourses and powers of Lender shall continue
as if the same had never been invoked.

49 Section Headings. The headings of the- aiticles, sections, subsections and
paragraphs of this Security Instrument are for convenience of - reference only, are not to be
considered a part hereof and shall not limit or otherwise affect-aiiy-of the terms hereof. This
Security Instrument shall not be construed more strictly against one party than against the other
merely by virtue of the fact that this Security Instrument may have been physically prepared by
one of the parties, or such party’s counsel, it being agreed that all partics apd their respective
counse] have mutually participated in the negotiation and preparation of this Security Instrument.

410 Counting of Days. The term “days” when used herein shall mean - calendar days.
[f any time period ends on a Saturday, Sunday or holiday officially recognized by the state
within which the Land is located, the period shall be deemed to end on the next succeeding
business day. The term “business day™ when used herein shall mean a weekday. Monday
through Friday, except a legal holiday or a day on which banking institutions in Los Angeles,
California are authorized by law to be closed.

4.11 Relationship of ihe Parties. The relationship between Borrower and Lender is that
of a borrower and a lender only and none of those partics 1s, nor shall it hold itself out to be. the
agent. employee, joint venturer or partner of the other party.
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412  Application of the Proceeds of the Note. To the extent that proceeds of the Note
are used to pay indebtedness secured by any outstanding lien, security interest, charge or prior
encumbrance against the Property, such proceeds have been advanced by Lender at Borrower’s
request and Lender shall be subrogated to any and alt rights, security interests and liens owned
by any owner or holder of such outstanding liens, security interests, charges or encumbrances,
irrespective of whether said liens, security interests, charges or encumbrances are released.

413 Unsecured Portion of Indebtedness. If any part of the secured indebtedness
cannot be lawfully secured by this Security Instrument or if any part of the Property cannot be
lawfully subject to the lien and security interest hereof to the full extent of such indebtedness,
then all ayments made shall be applied on said indebtedness first in discharge of that portion
thereof wiiich is unsecured by this Security Instrument.

4.14~ Cross Default. An Event of Default hereunder shall be an Event of Default under
each of the other Loan Documents.

4.15 Interes’ After Sale. In the event the Property or any part thereof shall be sold
upon foreclosure as provided hereunder, to the extent permitted by law, the sum for which the
same shall have been sold shall;-for purposes of redemption {pursuant to the laws of the state in
which the Property is located), hear interest at the Default Interest Rate.

4.16 Inconsistency with Othat Loan Documents. [n the event of any inconsistency
between the provisions hereof and the provisions in any of the other Loan Documents, it is
intended that the provisions selected by Lender in its sole subjective discretion shall be
controlling.

417 Construction of this Document. Thisdocument may be construed as a mortgage,
security deed, deed of trust, chattel mortgage, conveyarce, assignment, security agreement,
pledge, financing statement, hypothecation or contract, ¢r any one or more of the foregoing, in
order 1o fully effectuate the liens and security interests cieafed hereby and the purposes and
agreements herein set forth.

418 No Merger. It is the desire and intention of the panics hereto that this Security
Instrument and the lien hereof do not merge in fee simple title to the Prorerty. It is hereby
understood and agreed that should Lender acquire any additional or other 1nierests in or to the
Property or the ownership thereof, then, unless a contrary intent is manifésied by Lender as
evidenced by an appropriate document duly recorded, this Security Instrumeniand the lien
hereof shall not merge in such other or additional interests in or to the Property, toward the end
that this Security Instrument may be foreclosed as if owned by a stranger to said other or
additional interests.

419 Rights With Respect to Junior Encumbrances. Any person or entity purporting to
have or to take a junior mortgage or other lien upon the Property or any interest therein shall be
subject to the rights of T.ender to amend, modify. increase, vary, alter or supplement this Security
Instrument, the Note or any of the other Loan Documents and to extend the maturity date of the
indebtedness secured hereby and to increase the amount of the indebtedness secured hereby and
to waive or forebear the exercise of any of Lender’s rights and remedies hereunder or under any
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of the other Loan Documents and to release any collateral or security for the indebtedness
secured hereby, in cach and every case without obtaining the consent of the holder of such junior
lien and without the lien or security interest of this Security Instrument losing its priority over the
rights of any such junior lien. Nothing contained in this Section 4.19 shall be deemed to imply
Lender’s consent to any further encumbering of the Property in violation of this Security
Instrument.

420 Lender May File Proofs of Claim. In the case of any receivership, insolvency,
bankruptcy, reorganization, arrangement, adjustment, composition or other proceedings affecting
Borrower or the principals or sole member of Borrower, or any of their respective creditors or
property, Lender, to the extent permitted by law, shall be entitled to file such proofs of claim and
other documents as may be necessary or advisable in order to have the claims of Lender allowed
in such procesdings for the entire secured indebtedness at the date of the institution of such
proceedings 2d) for any additional amount which may become due and payable by Borrower
hereunder after suei1.date.

421  After-Acquired Property. All property acquired by Borrower after the date of this
Security Instrument which y-the terms of this Security Instrument shall be subject to the lien
and the security interest Created. hereby, shall immediately upon the acquisition thereof by
Borrower and without further imorteage, deed of trust, conveyance or assignment become subject
to the lien and security interest creaied by this Security Instrument. Nevertheless, Borrower shall
execute, acknowledge, deliver and iecord or file, as appropriate, all and every such further
morigages, deeds of trust, security agrecments, financing statements, assignments and
assurances, as Lender shall require for accompiishing the purposes of this Security Instrument.

422 No Representation. By accepting dclivery of any item required to be observed,
performed or fulfilled or to be given to Lender pursazat to the Loan Documents, including, but
not limited to, any officer’s certificate, balance siieet, statement of profit and loss or other
financial statement, survey, appraisal or insurance policy. Leader shall not be deemed to have
warranted, consented to, or affirmed the sufficiency, legality| e/fectiveness or legal effect of the
same, or of any term, provision or condition thereof, and sucn sceeptance of delivery thereof
shall not be or constitute any warranty, consent or affirmation with regpect thereto by Lender.

423 Counterparts. This Security Instrument may be execated,din any number of
counterparts, each of which shall be effective only upon delivery and thereafier shall be deemed
an original, and all of which shall be taken (o be one and the same instrument, for the same effect
as if all parties hereto had signed the same signature page. Any signature page of this Security
Instrument may be detached from any counterpart of this Sceurity Instrument without impairing
the legal effect of any signatures thereon and may be attached to another counterpart of this
Security Instrument identical in form hereto but having attached to it one or more additional
signature pages.

424  Personal Liability. Notwithstanding anything to the contrary contained in this
Security Instrument, the liability of Borrower and Rorrower’s officers, directors, members.
managers, and principals for the indebtedness secured hereby and for the performance of the
other agreements, covenants and obligations contained herein and in the other Loan Documents
shall be limited as set forth in Article 3 of the Note.
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495 Recording and Filing. Borrower shall cause the Loan Documents and all
amendments and supplements thereto and substitutions therefor to be recorded, filed, re-recorded
and re-filed in such manner and in such places as Lender shall reasonably request, and shall pay
on demand all such recording, filing, re-recording and re-filing taxes. fees and other charges.
Borrower shall reimburse Lender, or Lender’s servicing agent, for the costs incurred in obtaining
a tax service company to verify the status of payment of taxes and assessments on the Property.

426 Entire Agreement and Modification. This Security Instrument and the other Loan
Documents contain the entire agreements between the parties relating to the subject matter
hereof and thereof and all prior agreements relative hereto and thereto which are not contained
herein or-therein are terminated. This Security Instrument and the other Loan Documents may
not be arnended, revised, waived, discharged, released or terminated orally but only by a written
instrumernt sr-instruments executed by the party against which enforcement of the amendment,
revision, waivér)discharge, release or termination is asserted. Any alleged amendment, revision,
waiver, dischargz, elease or termination which is not so documented shall not be effective as to
any party.

427 Maximum Jiterest. The provisions of this Security Instrument and of all
agreements between Borrower-and Lender, whether now existing or hereafter arising and
whether written or oral, are herrby expressly limited so that in no contingency or event
whatsoever, whether by reason'ci-demand or acceleration of the maturity of the Note or
otherwise, shall the amount paid, wr/agreed to be paid (“Interest”), to Lender for the use,
forbearance or retention of the money leaned under the Note exceed the maximum amount
permissible under applicable law. If, itom- any circumstance whatsoever, performance or
fulfillment of any provision hereof or of any-dgieement between Borrower and Lender shall. at
the time performance or fulfillment of such provision shall be due, exceed the limit for Interest
prescribed by law or otherwise transcend the limit o1 yalidity prescribed by applicable law, then
ipso facto the obligation to be performed or fulfilled shall-ve reduced to such limit and if, from
any circumstance whatsoever, Lender shall ever receive anvining of value deemed Interest by
applicable law in excess of the maximum lawful amount, @n’ amount equal to any excessive
Interest shall be applied to the reduction of the principal balancs-owing under the Note in the
inverse order of its maturity (whether or not then due) or at the optiomof Lender be paid over to
Borrower, and not to the payment of Interest. All Interest (including any amounts or payments
deemed to be Interest) paid or agreed to be paid to Lender shall, to the cxtent permitted by
applicable law, be amortized, prorated, allocated and spread throughout <z full period until
payment in full of the principal balance of the Note so that the Interest thereon for such full
period shall not exceed the maximum amount permitted by applicable law. Borrower agrees to
an effective rate of interest that is the rate stated in the Note plus any additional rate of interest
resulting from any other charges in the nature of interest paid or to be paid by or on behalf of
Borrower, or any benefit received or to be received by Lender, in connection with the Note. This
Section 4.27 shali control all agreements between Borrower and Lender.

428 Further Stipulations. The additional covenants, agreements and provisions set
forth in the exhibits attached hereto and made a part hereof. 1f any. shall be a part of this Security
Instrument and shall. in the event of any conflict beiween such further stipulations and any of the
other provisions of this Security Instrument. be decmed to control.
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479 Dissemination of Information. If Lender determines at any time to sell, transfer
or assign the Note, this Security Instrument and the other Loan Documents, and any or all
servicing rights with respect thereto, or to grant participations therein (the “Participations™) or
issue mortgage pass-through certificates or other securities evidencing a beneficial interest in a
rated or unrated public offering or private placement (the “Securities”), Lender may forward to
each purchaser, transferce, assignee, servicer, participant. investor, and/or their respective
successors in such Participations and/or Securities (collectively. the “Investor”) and/or any
Rating Agency rating such Securities, each prospective Investor and each of the foregoing’s
respective counsel, all documents and information that Lender now has or may hereafter acquire
relating to the indebtedness secured hereby and to Borrower, any guarantor, any indemnitor and
the Proverty, which shall have been furnished by Borrower, any guaranior, and/or any
indemfitoi. as Lender determines necessary or desirable. Without limiting the foregoing,
Borrower ackvowledges and agrees that any such transfer, assignment, grant or issuance may be
completed af znv time without any consent from Borrower.

430 Fixture Filing. This Security Instrument shall be effective from the date of its
recording as a financisig statement filed as a fixture {iling with respect to all goods constituting
part of the Property whick sve, or are to become, fixtures for purposes of Chapter 9 of the
Uniform Commercial Codé of 4 state where the fixtures are located. Information conceming
the security interests herein granted may be obtained at the addresses stated in the introductory
paragraph of this Security Instruinent. = Borrower, for Borrower and Borrower’s successors,
hereby agrees to warrant and forever 2afend, all and singular, title to the Property unto Lender,
and Lender’s successors or substitutes hereunder, forever, against every persen whomsoever
lawfully claiming, or to claim, the same oi-exy part thereof, subject, however, to the Permitted
Exceptions.

431 Administrative Fees. Lender shail/ have the right to charge reasonable
administrative fees during the term of the loan evidenca-by the Note and secured hereby as
Lender may determine. in Lender’s sole reasonable dicerefion, in connection with Lender’s
evaluation, preparation and processing of any servicing, admifistrative or other requests made by
Borrower, including without limitation: processing payments, processing insurance and UCC
continuation documentation; processing escrow draws and disbursement requests; review of
Leases, Tenant subordination, non-disturbance and attornment agreemeris and tenant estoppels,
requests for transfers or assignments, requests for partial releases and reguests for review of new
casements). Lender shall also be entitled to reimbursement for professionai fees Lender incurs
for such administration. including without limitation, those of architects, enginerrs, consultants
and attorneys (whether (a) employed by Lender or (b) engaged by Lender as independent
contractors).

432  Waiver of Right of Offset. No portion of the indebtedness secured hereby shall
be or be deemed 1o be offset or compensated by all or any part of any claim, cause of action,
counterclaim. or cross-claim, whether liquidated or unliquidated, that Borrower may have or
claim to have against Lender.
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ARTICLE 5
ILLINOIS SPECIAL STATE PROVISIONS

51  Principles of Construction. In the event of any inconsistencies between the terms
and conditions of this Article 5 and the other terms and conditions of this Security Instrument,
the terms and conditions of this Article 5 shall control and be binding.

52 Use of Loan Proceeds. Borrower covenants and agrees (i) that the proceeds of the
loan evidenced by the Note and secured by this Security Instrument will be used for business
purposes as specified in 815 ILCS 205/4(1)(c), as amended, and that the principal obligation
secured hereby constitutes a business loan which comes within the purview of such Section, and
(i) thethe loan evidenced by the Note and secured by this Security Instrument is a “loan
secured by a-mortgage on real estate” within the purview and operation of 815 ILCS 205/4(1)(1).

53 * ‘Waximum Secured Sum. Notwithstanding anything herein to the contrary, it is
agreed that the piayimum principal amount of the indebtedness secured by this Security
Instrument, including 2% advancements, at any one time shall not exceed two hundred percent
(200%) of the amount ¢ the. Loan, and the maximum indebtedness secured by this Security
Instrument shall not exceed” Twenty-Two Million Three Hundred Thousand and No/100 Dollars
($22,300,000.00).

54  Maturity Date. Thé Mete provides, among other things, for final payment of
principal and interest thereunder, if not sooner paid or payable as provided therein, to be due on
August |, 2017,

55  Power of Sale. Any references to“power of sale” in the Security Instrument are
permitted only to the extent allowed by law.

56  Remedies upon Default. The following parenthetical shall be added at the end of
clause (d) of Section 3.1:

“The provisions for the appointment of a receiver and assignment of rents being
an express condition upon which the Loan secured hereby is made.”

57  Tllinois Morteage Foreclosure Law. It is the intention 6f¢trower and Lender
that the enforcement of the terms and provisions of this Security ipstrument shall be
accomplished in accordance with the [llinois Mortgage Foreclosure Law (735 1LG5 5/15-1101 et
seq.). as amended from time to time (the “Act”) and with respect to such Act, Borrower agrees
and covenants that:

(a) Lender shall have the benefit of ali of the provisions of the Act, including
all amendments thercto which may become effective from time to time after the date hereof. In
the event any provision of the Act which is specifically referred to herein may be repealed,
Lender shall have the benefit of such provision as most recently existing prior to such repeal, as
though the same were incorporated herein by express reference. I any provision in this Security
Instrument shall be inconsistent with any provision of the Act, provisions of the Act shall take
precedence over the provisions of this Security Instrument. but shall not invalidate or render
unenforceable any other provision of this Security Instrument that can be construed in a manner

-
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consistent with the Act. If any provision of this Security Instrument shall grant to Lender
(including Lender acting as a mortgagee-in-possession) or a receiver appointed pursuant to the
provisions of Article 3 of this Security Instrument any powers, rights or remedies prior to, upon
or following the occurrence of an Event of Default which are more limited than the powers,
rights or remedies that would otherwise be vested in Lender or in such receiver under the Act in
the absence of said provision, Lender and such receiver shall be vested with the powers, rights
and remedies granted in the Act to the full extent permitted by law. Without limiting the
generality of the foregoing, all expenses incurred by Lender which are of the type referred to in
Section 5/15-1510 or 5/15-1512 of the Act, whether incurred before or after any decree or
judgment of foreclosure, and whether or not enumerated specifically in this Security Instrument,
shall be pdded to the indebtedness secured hereby and/or by the judgment of foreclosure.

(b)  Wherever provision is made in this Security Instrument or the Loan
Agreement foi insurance policies to bear mortgage clauses or other loss payable clauses or
endorsements in favor of Lender, or to confer authority upon Lender to settle or participate in the
settlement of losse$ under policies of insurance or to hold and disburse or otherwise control the
use of insurance preccéds, from and afler the entry of judgment of foreclosure, all such rights
and powers of Lender sha!" continue in Lender as judgment creditor or mortgagee until
confirmation of sale.

(¢} Inaddition'ts any provision of this Security [nstrument authorizing Lender
to take or be placed in possession of 1ie Property, or for the appointment of a receiver, Lender
shall have the right, in accordance with Sestiens 15-1701 and 15-1702 of the Act, to be placed in
the possession of the Property or at its requesi-to have a receiver appointed, and such receiver, or
Lender, if and when placed in possession, shali kave, in addition to any other powers provided in
this Security Instrument, all rights, powers, immurities, and duties and provisions for in Sections
15-1701, 15-1703 and 15-704 of the Act.

(d)  Borrower acknowledges that the Property does not constitute agricultural
real estate, as said term is defined in Section 15-1201 of the Act or residential real estate as
defined in Section 13-1219 of the Act.

(e) Borrower hereby expressly waives any and ali-rights of reinstatement and
redemption, if any, under any order or decree of foreclosure of this Securitv. Instrument, on its
own behalf and on behalf of cach and every person, it being the intent hérzof that any and all
such rights of reinstatement and redemption of Borrower and of all other persods are and shall be
deemed to be hereby waived to the full extent permitted by the provisions of Section 5/15-1601
of the Act or other applicable Jaw or replacement statutes.

{(f) The following notice is provided pursuant to paragraph (3) of 815 ILCS
180/10: Unless Borrower provides evidence of the insurance coverage required by the Loan
Documents. Lender may purchase insurance at Borrower’s expense (o protect Lender’s interests
in the Property. This insurance may. but need not, protect Borrower’s interests. The coverage
that Lender purchases may not pay any claim that Borrower may make or any claim that is made
apainst Borrower in connection with the Property. Borrower may later cancel any Insurance
purchased by Lender, but only after providing evidence that Borrower has ob‘lained insurance as
required by this Security Instrument and the other Loan Documents. If Lender purchases
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insurance for the Property, Borrower will be responsible for the costs of that insurance, including
the insurance premium, interest and any other charges that Lender may impose in connection
with the placement of the insurance. until the effective date of the cancellation or expiration of
the insurance. The costs of the insurance may be added to the obligations secured hereby. The
costs of the insurance may be more than the cost of insurance that Borrower may be able to
obtain on Borrower’s own.

(g Upon the occurrence and during the existence of an Event of Detault
hereunder Lender shall, at its option and without notice or demand, be entitled to enter upon the
Property to take immediate possession of any personal property owned by Borrower. Upon
request, Porrower shall assemble and make such personal property available to Lender at a place
designated by Lender which is reasonably convenient to both parties. Lender may sell all or any
portion of sach personal property at public or private sale in accordance with the UCC or n
accordance win rhe foreclosure sale provisions under this Security Instrument. Borrower agrees
that a commerc'ally. reasonable manner of disposition of such personal property during the
existence of an Evéntof Default shall include, without limitation and at the option of Lender. the
sale of such personal/property, in whole or in part, concurrently with a foreclosure sale of the
Property in accordance with the provisions of this Security Instrument.

(h)  Except to_the extent contrary to law, Borrower waives the benefit of ail
laws now existing or that hereaiter may be enacted providing for (i) any valuation or
appraisement before sale of any portioiof the Property, (i1) any exemption, under and by virtue
of any statute of the State of 1llinois or theUnited States, (iii) the benefit of all laws that may be
hereafter cnacted in any way extending the-time for the enforcement and collection of the
Sccured Obligations or creating or extending « period of redemption from any sale made in
collecting the Secured Obligations, and (iv) any rights and remedies which Borrower may have
or be able to assert by reason of (y) the laws of theState of Illinois pertaining to the rights and
remedies of sureties or (z) any rights, legal or equitable o, require marshaling of assets or to
require foreclosure sales in a particular order. 1f any law now’or hereafier in force referred to in
this clause (h) of which Botrower or Borrower's successor Of 51CCessors might take advantage
despite the provisions hereof, shall hereafter be repealed or cease to be in force, such law shall
not thereafter be deemed to constitute any part of the contract herein ¢ontained or to preclude the
operation or application of the provisions of this paragraph.

(1) Notwithstanding anything contained in this Security” fnstrument 1o the
contrary. if any provision in this Security Instrument shall be inconsistent with any provision of
the Act, the provisions of the Act shall take precedence over the provisions of this Security
Instrument with respect to such inconsistent provision, but shall not invalidate or render
unenforceable any other provision of this Security Instrument that can be construed in a manner
consistent with the Act.

() If certain conditions are satisfied. Lender is obligated under the terms of
the Loan Documents to make advances as provided therein, and Borrower acknowledges and
intends that all such advances. including future advances whenever hereafter made, shall be
secured by the lien of this Security Instrument. as provided in Section 15-1 302(b)1) of the Act.
Borrower covenants and agrees that this Sccurity Instrument shall secure the payment of all loans
and advances made as of the date hercof or at any time in the future. and whether such future

a7
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advances are obligatory or are to be made at the option of Lender or otherwise (but not advances
or loans made more than 20 years after the date hereof), to the same extent as if such future
advances were made on the date of the execution of this Security Instrument and although there
may be no advances made at the time of the execution of this Security Instrument and although
there may be no other indebtedness outstanding under the Loan Documents at the time any
advance is made. The lien of this Security Instrument shall be valid as to all such obligations,
including future advances, from the time of its filing of record in the office of the Recorder of
Deeds of the County in which the Property is located. The total amount of the obligations
secured hereby may increase or decrease from time to time. This Security Instrument shall be
valid and shall have priority over all subsequent liens and encumbrances, including any statutory
liens excaot taxes and assessments levied on the Property or such other liens that shall have
priority by operation of law, to the extent of the maximum amount secured hereby.

&)  All advances, disbursements and expenditures made by Lender in
accordance with thz terms of this Security Instrument and the other Loan Documents. whether
before and during“a foreclosure of this Security Instrument, and before and after judgment of
foreclosure therein, ard-at any time prior to sale of the Property. and, where applicable, after sale
of the Property, and dutirg-the pendency of any related proceedings. in addition to those
otherwise authorized by thé Ast;shall have the benefit of all applicable provisions of the Act,
including without limitation “adyances, disbursements and expenditures for the following
purposes:

(1) all advances~by Lender in accordance with the terms of the
Security Instrument or the other Loan Decuments to: (i) preserve, maintain, repair, restore or
rebuild the improvements upon the Property;-{i1; preserve the lien of the Security Instrument or
the priority thereof; or (iii) enforce the Security instrument, as referred to in Section 13-
1302(b)(5) of the Act;

(2)  payments by Lender of (i) principal, interest or other obligations in
accordance with the terms of any senior Security Instrument Stjother prior lien or encumbrance,
(ii) real estate taxes and assessments, general and special, and ail sther taxes and assessments of
any kind or nature whatsoever which are assessed or imposed upon, the Property or any part
thereof,, (iii) other obligations authorized by the Security [nstrument, or (i) with court approval,
any other amounts in connection with other liens, encumbrances ‘or. interests reasonably
necessary to preserve the status of title, as referred to in Section 15-1505 of the Act;

(3)  advances by lender in settlement or compromise_of any claims
asserted by claimants under senior mortgages or any other prior liens;

(4)  attorneys’ fees and other costs incurred: (i) in connection with the
foreclosure of the Security Instrument as referred to in Sections 15-1504(d)2) and 15-1510(b) of
the Act; (ii) in connection with any action, suit or proceeding brought by or against Lender for
the enforcement of the Security Instrument or arising from the interest of Lender hereunder; or
(iti) in preparation for or in connection with the commencement, prosecution or defense of any
other action related to the Security Instrument or the Property:
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(5)  Lender’s fees and costs, including attorneys’ fees, arising between
the entry of judgment of foreclosure and the confirmation hearing as referred to in Section 15-
1508(b)(1) of the Act;

(0) expenses deductible from proceeds of sale as referred to in
Sections 15-1512(a) and (b) of the Act; and

(7} expenses incurred and expenditures made by Lender for any one or
more of the following: (i) if the Property or any portion thereof constitutes one or more units
under a condominium declaration, assessments imposed upon the unit owner thereof; (i1) if
Borrower’s interest in the Property is a leasehold estate under a lease or sublease. rentals or other
paymeritsiequired to be made by the lessee under the terms of the lease or sublease; (iii)
premiums tor-casualty and liability insurance paid by Lender whether or not Lender or a receiver
is in possessioi, if reasonably required in reasonable amounts, and all renewals thereof, without
regard to the limitation to maintaining of existing insurance in effect at the time any receiver or
Lender takes possession of the Property imposed by Section 15-1704(c)(1) of the Act; (iv) repair
or restoration of dzxtage or destruction in excess of available insurance proceeds or
condemnation awards; () pzyments deemed by Lender to be required for the benefit of the
Property or required o be inade-hy the owner of the Property under any grant or declaration of
casement, easement agreement. agreement with any adjoining land owners or instruments
creating covenants or restrictionz-ot, the benefit of or affecting the Property; (vi) shared or
common expense assessments payabledo any association or corporation in which the owner of
the Property is a member in any way affeciing the Property; (vii) if any portion of the credit
facilities secured hereby is a constructien loan, costs incurred by Lender for demolition,
preparation for and completion of constructiop; as may be authorized by the applicable Loan
Documents; (viii) payments required to be paid ©y Porrower or Lender pursuant 1o any lease or
other agreement for occupancy of the Property; and (ix) if the Security Instrument 1s insured,
payment of FHA or private Security Instrument insuransc required to keep such insurance in
force.

(I Notwithstanding anything contained in the Security instrument to the contrary,
the proceeds of any foreclosure sale of the Property shall be distributed ard applied in accerdance with
Section 15-1512 of the Act in the following order of priority: first, on acecunt ofall reasonable costs and
expenses incident to the foreclosure proceedings or such other remedy, includinz all such items as are
mentioned in subsection (i) above; second, on account of all reasonable costs and-expenses in connection
with securing possession of the Property prior to such foreclosure sale. and the «rasonable costs and
expenses incurred by or on behalf of Lender in connection with holding, maintaining anc preparing the
Property for sale, including all such items as are mentioned in subsection (i) above; third, in satisfaction
of all claims in the order of priority adjudicated in the foreclosure judgment or order confirming sale; and
fourth, any remainder in accordance with the order of court adjudicating the foreclosure proceeding.

{END OF TEXT; SIGNATURES FOLLOW ON NEXT PAGE(S)|

0181610008\ 145883496



1619745029 Page: 38 of 41

UNOFFICIAL COPY

IN WITNESS WHEREOF, Borrower has executed this Security Instrument as of the
day and year first above written.

“BORROWER?”

RCP HOTEL OWNER, LLC, a Delaware limited
liability company

By: RCP Hotel Owner Holding, LLC, a Delaware

limited liak%tcompany, its Sole Member

By:
Name: Michael W. Reschke
Title: Manager

STATE OF ILLINOIS )
785
COUNTY OF COOK )

[, L 5awvo. ZWVQ/L a Notary Public in and for and residing in said County and
State, DO HEREBY CERTIFY THAT Michac! W. Reschke, the Manager of RCP Hotel Owner
Holding, LLC, a Delaware limited liability cuirpany, the Sole Member of RCP HOTEL
OWNER, LLC, a Delaware limited liability company, personally known to me to be the same
person whose name is subscribed to the foregoing irstument as such Manager, appeared before
me this day in person and acknowledged that she/he signed-and delivered said instrument as
his/her own free and voluntary act and as the free and voluntary act of said limited liability
company for said uses and purposes.

GIVEN under my hand and notarial seal this_Z20Y "day of June, 2014,
“OFFICIAL SEAL® § I o
Isaura Zavaia .

$ NOTARY PUBLIC, STATE OF ILLINOIS Notary Public
3 My Commission Expres 10/23/16

My commission expites: __ /@ -2 3-l4

Mortgage, Security Agreement and Financing Statement
208 S. LaSalle Street



1619745029 Page: 39 of 41

UNOFFICIAL COPY

EXHIBIT A

LEGAL DESCRIPTION OF LAND

PARCEL I:
NH PARCEL 1:

THE WEST 10 FEET OF LOT 1 AND ALL OF LOTS 2 TO 8 IN SUBDIVISION OF BLOCK
97 IN SCHOOL SECTION ADDITION TO CHICAGO IN SECTION 16. TOWNSHIP 39
NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, TAKEN AS A
TRACT. LYING BELOW A HORIZONTAL PLANE HAVING AN ELEVATION OF +27.48
FEET ABOVE CHICAGO CITY DATUM AND LYING ABOVE A HORIZONTAL PLANE
HAVING AN TECEVATION OF +13.53 FEET ABOVE CHICAGO CITY DATUM AND
LYING WITHIN/T?S HORIZONTAL BOUNDARY PROJECTED VERTICALLY AND
DESCRIBED AS FOLLOWS: COMMENCING AT THE SOUTHEAST CORNER OF SAID
TRACT: THENCE NORTH £9 DEGREES 04 MINUTES 44 SECONDS WEST, ALONG THE
EAST LINE THEREOF, 6Z.57.FEET TO THE POINT OF BEGINNING; THENCE NORTH 89
DEGREES 47 MINUTES 0! WEST, 16.41 FEET; THENCE SOUTH 00 DEGREES 12
MINUTES 59 SECONDS WEST, 5.24 FEET; THENCE NORTH 89 DEGREES 47 MINUTES
01 SECONDS WEST, 16.32 FEET; THENCE SOUTH 00 DEGREES 09 MINUTES 32
SECONDS WEST. 2.88 FEET; THENCEVORTH 89 DEGREES 47 MINUTES 01 SECONDS
WEST, 9.67 FEET; THENCE SOUTH 00 REGREES 09 MINUTES 32 SECONDS WEST,
21.94 FEET: THENCE NORTH 89 DEGREF3 47 MINUTES 01 SECONDS WEST, 14.63
FEET; THENCE NORTH 00 DEGREES 09 MINUTES 32 SECONDS EAST, 21.94 FEET;
THENCE NORTH 89 DEGREES 47 MINUTES 01 SECONDS WEST, 9.91 FEET, THENCE
SOUTH 00 DEGREES 12 MINUTES 59 SECONDS WEST, 2.04 FEET; THENCE NORTH 89
DEGREES 47 MINUTES 01 SECONDS WEST, 50.77 FEET; THENCE SOUTH 00 DEGREES
09 MINUTES 32 SECONDS WEST, 21.56 FEET; THENCE SOUTH 89 DEGREES 47
MINUTES 01 SECONDS EAST, 18.81 FEET, THENCE SOUTH.00 DEGREES 09 MINUTES
09 SECONDS WEST, 32.75 FEET TO THE SOUTH LINE OF SAID TRACT; THENCE
NORTH 89 DEGREES 46 MINUTES 50 SECONDS WEST, ALONG-SAID SOUTH LINE
97.04 FEET; THENCE NORTH 00 DEGREES 09 MINUTES 32 SECONDS EAST, 54.31
FEET: THENCE NORTH 89 DEGREES 47 MINUTES 01 SECONDS, 59:5¢ FEET; THENCE
NORTH 00 DEGREES 12 MINUTES 59 SECONDS EAST, 1.21 FEET; THENCE NORTH 89
DEGREES 47 MINUTES 01 SECONDS WEST, 10.58 FEET: THENCE SOUTH v0 DEGREES
12 MINUTES 59 SECONDS WEST, 7.82 FEET; THENCE NORTH 89 DEGREES 47
MINUTES 01 SECONDS WEST, 14.53 FEET; THENCE NORTH 00 DEGREES 12 MINUTES
59 SECONDS EAST, 7.82 FEET. THENCE SOUTH 89 DEGREES 57 MINUTES 46
SECONDS WEST, 43.22 FEET TO THE WEST LINE OF SAID TRACT; THENCE NORTH
00 DEGREES 09 MINUTES 52 SECONDS WEST. 18.18 FEET ALONG SAID WEST LINE;
THENCE SOUTH 89 DEGREES 47 MINUTES 01 SECONDS EAST, 66.39 FEET; THENCE
SOUTH 00 DEGREES 12 MINUTES 59 SECONDS WEST. 8.34 FEET; THENCE SOUTH 89
DEGREES 47 MINUTES 01 SECONDS EAST. 177.30 FECT: THENCE NORTH 00
DEGREES 12 MINUTES 59 SECONDS EAST. 7.00 FEET: THENCE SOUTTH 89 DEGREES
47 MINUTES 01 SECONDS EAST. 12.08 FEET: THENCE NORTH 00 DEGREES 12
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MINUTES 59 SECONDS EAST, 16.16 FEET; THENCE SOUTH 89 DEGREES 47 MINUTES
01 SECONDS EAST. 1.52 FEET; THENCE NORTH 00 DEGREES 12 MINUTES 39
SECONDS EAST, 16.48 FEET; THENCE SOUTH 89 DEGREES 47 MINUTES 01 SECONDS
EAST. 1.09 FEET; THENCE NORTH 00 DEGREES 12 MINUTES 59 SECONDS EAST,
26.66 FEET: THENCE SOUTH 89 DEGREES 47 MINUTES 01 SECONDS EAST, 8.82 FEET;
THENCE NORTH 00 DEGREES 12 MINUTES 59 SECONDS EAST, 0.67 FEET: THENCE
SOUTH 89 DEGREES 47 MINUTES 01 SECONDS EAST, 7.03 FEET: THENCE SOUTH 00
DEGREES 14 MINUTES 16 SECONDS WEST, 42.26 FEET; THENCE SOUTH 89 DEGREES
45 MINUTES 44 SECONDS EAST, 49.58 FEET TO THE EAST LINE OF SAID TRACT;
THENCE SOUTH 00 DEGREES 04 MINUTES 44 SECONDS EAST. 27.30 FEET TO THE
POINT OF BEGINNING, IN COOK COUNTY, ILLINOIS. CONTAINING 11.451 SQ. FT.

NH PARCEL 2:

THE WEST 10 FEET OF LOT 1 AND ALL OF LOTS 2 TO 8 IN SUBDIVISION OF BLOCK
97 IN SCHOOL SECTION ADDITION TO CHICAGO IN SECTION 16, TOWNSHIP 39
NORTH. RANGE %4, EAST OF THE THIRD PRINCIPAIL MERIDIAN, TAKEN AS A
TRACT, LYING BELOW..A#fIORIZONTAL PLANE HAVING AN ELEVATION OF +239.12
FEET ABOVE CHICAGO CIiY. DATUM AND LYING ABOVE A HORIZONTAL PLANE
HAVING AN ELEVATION ‘QF-+27.48 FEET ABOVE CHICAGO CITY DATUM AND
LYING WITHIN ITS HORIZGHNTAL BOUNDARY PROJECTED VERTICALLY AND
DESCRIBED AS FOLLOWS: COMMENCING AT THE SOUTHEAST CORNER OF SAID
TRACT: THENCE NORTH 00 DEGREES U4 MINUTES 44 SECONDS WEST, ALONG THE
EAST LINE THEREOF, 165.84 FEET TG THE NORTHEAST CORNER OF SAID TRACT;
THENCE NORTH 89 DEGREES 45 MINUTES 44 SECONDS WEST. ALONG THE NORTH
LINE THEREOF, 56.20 FEET; THENCE SOUTH 50 DEGREES 14 MINUTES 16 SECONDS
WEST. 34.37 FEET TO THE POINT OF BEGINNING: THENCE NORTH 89 DEGREES 47
MINUTES 01 SECONDS WEST, 8.82 FEET; THENCESQUTH 00 DEGREES 12 MINUTES
59 SECONDS WEST. 22.52 FEET; THENCE SOUTH 89 DEGREES 47 MINUTES 01
SECONDS EAST, 8.82 FEET; THENCE NORTH 00 DEGPEES 12 MINUTES 59 SECONDS
EAST, 22.52 FEET TO THE POINT OF BEGINNING, IN £O0OK COUNTY, ILLINOIS.
CONTAINING 199 SQ. FT. PER FLOOR.

NH PARCEL 3:

THE WEST 10 FEET OF LOT 1 AND ALL OF LOTS 2 1O 8 IN SUBDIVIZIGN OF BLOCK
97 IN SCHOOL SECTION ADDITION TO CHICAGO IN SECTION 16, TOWNSHIP 39
NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, LYING ABOVE A

HORIZONTAL PLANE HAVING AN ELEVATION OF +239.12 FEET ABOVE CHICAGO
CITY DATUM, IN COOK COUNTY, ILLINOIS. CONTAINING 53,729 SQ. FT.

PARCEL 2:

NON-EXCLUSIVE EASEMENT FOR THE BENEFIT OF PARCEL 1 _AS CREATED BY
EASEMENT AGREEMENT AND DECLARATION OF COVENANTS. CONDITIONS AND
RESTRICTIONS DATED AS OF MAY 6.2003 AND RECORDED AUGUST 14, 2003 AS
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DOCUMENT 0322645090 MADE BY AND BETWEEN FEDERAL RESERVE BANK OF
CHICAGO. A FEDERALLY CHARTERED CORPORATION AND LASALLE-ADAMS,
L.L.C.. A DELAWARE LIMITED LIABILITY COMPANY FOR INGRESS, EGRESS,
ACCESS AND CIRCULATION OVER AND UPON THE PREMISES AS DESCRIBED AS
EXHIBIT "D" ATTACHED THERETO, AS AMENDED BY FIRST AMENDMENT
RECORDED JULY 30, 2012 AS DOCUMENT 1221210136 AND FURTHER AMENDED
AND RELOCATED BY SECOND AMENDMENT RECORDED APRIL 16, 2014 AS
DOCUMENT 1410616039.

PARCEL 3:

NON-EXCLUSIVE EASEMENTS FOR THE BENEFIT OF PARCEL 1 AS CREATED AND
DESCRIBEDIN SECTIONS 3.2, 42 AND 5.2 OF THAT CERTAIN AMENDED AND
RESTATED RECIPROCAL EASEMENT AND OPERATING AGREEMENT BY AND
BETWEEN UST_PRIME I} OFFICE OWNER, LLC, UST PRIME 1Il HOTEL OWNER, L.P.
AND RCP HOTEL @WNER, LLC RECORDED AS DOCUMENT NO. 1418916002.

COMMONLY KNOW AS:2¢8 SOUTH LASALLE. CHICAGO, ILLINOIS 60604
PIN NOS.:

17-16-220-016-0000

17-16-220-018-0000

17-16-220-020-0000
17-16-220-021-0000

D1816140008: 145388349 6



