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SUBORDINATE MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS,
SECURITY AGREEMENT AND FIXTURE FILING
(ILLINOIS)

This SUBORDINATE MULTIFAMILY MORTGAGE, ASSIGNMENT OF
RENTS, SECURITY AGREEMENT AND FIXTURE FILING (this “Instrument™) is dated
for reference purposes only as of July 1, 2016, but will not be effective and binding on the parties
hereto until the Closing Date (as hereinafter defined), by UPD PARKVIEW, LP, an Illinois
limited partnership, whose address is ¢/0 UP Development, LLC, 900 West Jackson Boulevard,
Suite 2W, Chicago, lllinois 60607 (the “Borrower”), for the benefit of CITIBANK, N.A., a
national bruking association, whose address is 390 Greenwich Street, 2nd Floor, New York,
New York 10013, as beneficiary, and its successors and assigns (“Lender™).

The Loa: i made and the Indebtedness is evidenced by the Subordinate Citi Note in the
maximum principal” smount of Seven Hundred Fifty Thousand and No/100ths Dollars
($750,000.00), maturirg sn July 1, 2071 (the “Maturity Date™) and secured by this Instrument.

NOW THEREFORE:

Granting Clause. For the purposes of and upon the terms and conditions in this
instrument, Borrower irrevocably - bargains, conveys, mortgages, encumbers, transfers,
hypothecates, pledges, sets over, assigns and grants a security interest and assigns to Lender, its
successors and assigns, the Mortgaged Property, including the Land located in Cook County,
Illinois, and described in Exhibit A attached to-ikis Instrument.

TO SECURE TO LENDER and its succcssirs and assigns the repayment of the
Indebtedness evidenced by the Subordinate Citi Note exected by Borrower and maturing on the
Maturity Date, and all renewals, extensions and modificatisns. of the Indebtedness, including,
without limitation, the payment of all sums advanced by or v hehalf of Lender to protect the
security of this Instrument under Section 12 and the performance of the covenants and
agreements of Borrower contained in the Subordinate Citi Loan Docurigiits,

Borrower represents and warrants that Borrower is lawfully seiz¢d of the Mortgaged
Property and has the right, power and authority to grant, convey and assign ‘'ie Mortgaged
Property, and that the Mortgaged Property is unencumbered except for flic. Permitted
Encumbrances. Botrower covenants that Borrower will warrant and defend generaily the title to
the Mortgaged Property against all claims and demands, subject to any Permitted Encumbrances,

This Instrument is also a financing statement and a fixture filing under the Uniform
Commercial Code of the Property Jurisdiction and the information set forth on Exhibit C is
included for that purpose.

Covenants. Borrower and Lender covenant and agree as follows:

1. DEFINITIONS. The following terms, when used in this Instrument (including
when used in the above recitals), shall have the following meanings:

96378363
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(a)  “Affiliate” means, as to any Person, any other Person that, directly or
indirectly, is in control of, is controlled by or is under common control with such Person.
The term “control” for these purposes means, with respect to any Person, either
(i) ownership directly or through other entities of more than 50% of all beneficial equity
interest in such Person, or (ii) the possession, directly or indirectly, of the power to direct
or cause the direction of the management and policies of such Person, through the
ownership of voting securities, by contract or otherwise.

(b)  “Bankruptcy Event” means any one or more of the following:

(1) (A) the commencement of a voluntary case under one or more of
the Insolvency Laws by the Borrower; (B) the acknowledgment in
writing by the Borrower that it is unable to pay its debts generally
as they mature; (C) the making of a general assignment for the
benefit of creditors by the Borrower; (D) the commencement of an
involuntary case under one or more Insolvency Laws against the
Rorrower, or (E)the appointment of a receiver, liquidator,
cesiodian, sequestrator, trustee or other similar officer who
exercises control over the Borrower or any substantial part of the
assets of the Borrower provided that any proceeding or case under
(D) or (E] above is not dismissed within 90 days after filing; or

(1)  Both (A) an involuntary petition under any one or more of the
Insolvency Laws 15 tiled against Borrower or Borrower directly or
indirectly becomes (e’ subject of any bankruptcy, insolvency,
reorganization, arrangeémeri, readjustment of debt, dissolution,
liquidation or similar proceeding relating to it under the laws of
any jurisdiction, or in equity, a\id (B) Borrower or any Affiliate of
Borrower has acted in concert or <enspired with such creditors of
Borrower (other than Lender) to causc tlhie filing thereof with the
intent to interfere with enforcement r ghts of Lender after the
occurrence of an Event of Default,

(c)  “Beneficiary Parties” means Lender, Servicer and /(héir respective
successors and assigns, together with any lawful owner, holder or plédgee of the
Subordinate Citi Note.

(dy  “Borrower” means all persons or entities identified as “Borrower” in the
first paragraph of this Instrument, together with their successors and assigns.

()  “Borrower’s Organizational Documents” means, collectively: (i) the
certificate of limited partnership, certificate or articles of formation or certificate or
articles of organization of Borrower filed with the Office of the Secretary of State of
[llinois, as the same may be amended and/or restated from time to time; and (ii) the
partnership agreement of Borrower, as the same may be amended and/or restated from
time to time.
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() “Business Day” means any day other than (i) a Saturday or a Sunday, or
(ii) a day on which federally insured depository institutions in New York, New York are
authorized or obligated by law, regulation, governmental decree or executive order to be
closed.

(g)  “Closing Date” has the meaning ascribed thereto in the Subordinate Citi
Loan Agreement.

(h) “Controlling Interest” means (i) greater than 50% of the ownership
interests in an entity, or (ii) a percentage ownership interest in an entity of 50% or less if
the Owner(s) of that interest actually direct(s) the business and affairs of the entity
withori requirement of consent of any other party.

¢y “Credit Enhancer” means a government sponsored enterprise that at any
time, directiv er_indirectly, purchases the Loan or provides credit enhancement with
respect to the Loar.

() “CreaitFinancer Insurance Standards” means the insurance standards and
requirements set forth in t'ie multifamily underwriting guidelines generated by the Credit
Enhancer, as in effect fromtizie to time.

(k)  “Environmental ~/Agreement” means that certain Agreement of
Environmental Indemnification dated a; of the date hereof made by Borrower and
Guarantor for the benefit of Beneficiary Farties identified therein in connection with the
Senior Loan.

() “Environmental Permit” means any permit, license, or other authorization
issued under any Hazardous Materials Law with respect to any activities or businesses
conducted on or in relation to the Mortgaged Property:

(m)  “Event of Default” means the occurrence of ap; event listed in Section 22.

(n)  “Fixtures” means all property which is so attached-ic, the Land or the
Improvements as to constitute a fixture under applicable law, inclucing: machinery,
equipment, engines, boilers, incinerators, installed building materizis;” systems and
equipment for the purpose of supplying or distributing heating, cooling, ¢lectricity, gas,
water, air, or light; antennas, cable, wiring and conduits used in connection-with radio,
television, security, fire prevention, or fire detection or otherwise used to carry ¢lectronic
signals; telephone systems and equipment; elevators and related machinery and
equipment; fire detection, prevention and extinguishing systems and apparatus; security
and access control systems and apparatus; plumbing systems; water heaters, ranges,
stoves, microwave ovens, refrigerators, dishwashers, garbage disposers, washers, dryers
and other appliances; light fixtures, awnings, storm windows and storm doors; pictures,
screens, blinds, shades, curtains and curtain rods; mirrors; cabinets, paneling, rugs and
floor and wall coverings; fences, trees and plants; swimming pools;, and exercise
equipment.
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(0)  “Governmental Authority” means any board, commission, department or
body of any municipal, county, state or federal governmental unit, or any subdivision of
any of them, that has or acquires jurisdiction over the Mortgaged Property or the use,
operation or improvement of the Mortgaged Property.

(p)  “Hazardous Materials” means petroleum and petroleum products and
compounds containing them, including gasoline, diesel fuel and oil; explosives;
flammable materials; radioactive materials; polychlorinated biphenyls (“PCBs”) and
compounds containing them; lead and lead-based paint; asbestos or asbestos-containing
materials in any form that is or could become friable; underground or above-ground
stordge tanks, whether empty or containing any substance; radon; Mold; toxic or
mycotsxin spores; any substance the presence of which on the Mortgaged Property is
prohibites hy any federal, state or local authority; any substance that requires special
handling; arc-any other material or substance (whether or not naturally occurring) now or
in the future tiet (i) is defined as a “hazardous substance,” ‘hazardous material,”
“hazardous waste.”- “toxic substance,” “toxic pollutant,” “solid waste”, “pesticide”,
“contaminant,” or “psilutant”, or otherwise classified as hazardous or toxic by or within
the meaning of any Hazardous Materials Law, or (ii) is regulated in any way by or within
the meaning of any Hazar(lous Materials Law,

(@  “Hazardous Ma'erials Laws” means all federal, state, and local laws,
ordinances and regulations and standards, rules, policies and other governmental
requirements, rule of common law (it cluding, without limitation, nuisance and trespass),
consent order, administrative rulings (and court judgments and decrees or other
government directive in effect now or in the fiture and including all amendments, that
relate to Hazardous Materials or to the protectior or conservation of the environment or
human health and apply to Borrower or to the Mortgaged Property, including, without
limitation, those relating to industrial hygiene, or ‘the use, analysis, generation,
manufacture, storage, discharge, release, disposel,, transportation, treatment,
investigation, or remediation of Hazardous Materials.” “Hazardous Materials Laws
include, but are not limited to, the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. Section 9601,-et seq, the Resource
Conservation and Recovery Act, 42 U.S.C. Section 6901, et seq., the Toxic Substance
Control Act, 15 U.S.C. Section 2601, et seq., the Clean Water Act, 53/u:8.C. Section
1251, et seq., and the Hazardous Materials Transportation Act, 49 U.S.C.(Section 5101,
et seq., the Superfund Amendments and Reauthorization Act, the Solid Waste Disposal
Act, the Clean Water Act, the Clean Air Act, the Toxic Substances Control Act, the
Occupational Safety and Health Act, and their state analogs.

() “Improvements” means the buildings, structures, improvements, and
alterations now constructed or at any time in the future constructed or placed upon the
Land, including any future replacements and additions.

(s)  “Indebtedness” means collectively, the principal of, interest on, and all
other amounts due at any time under, the Subordinate Citi Note, this Instrument or any
other Subordinate Citi Loan Document, including prepayment premiums, late charges,
default interest, and advances as provided in Section 12 to protect the security of this
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[nstrument, and any fees or expenses paid by Lender on behalf of Borrower to Lender, or
any other party for the Loan or other amounts relating to the Subordinate Citi Loan
Documents which are paid by Lender;

(1) “Initial Owners” means, with respect to Borrower or any other entity, the
persons ot entities who on the date of the Subordinate Citi Note, directly or indirectly,
own in the aggregate 100% of the ownership interests in Borrower or that entity.

(u)  “Insolvency Laws” means the United States Bankruptcy Code, 11 U.S.C.
§ 101, et seq., together with any other federal or state law affecting debtor and creditor
rights or relating to the bankruptcy, insolvency, reorganization, arrangement,
readjusiment of debt, dissolution, liquidation or similar proceeding, as amended from
time to (irie, to the extent applicable to the Borrower.

(v) " ‘Land” means the land described in Exhibit A.

(w)  “Leases” means all present and future leases, subleases, licenses,
concessions or grants-¢i 4ther possessory interests now or hereafter in force, whether oral
or written, covering or affeCung the Mortgaged Property, or any portion of the Mortgaged
Property (including proprictary leases or occupancy agreements if Borrower is a
cooperative housing corporationy, nd all modifications, extensions or renewals.

(x})  “Lender” means the entity identified as “Lender” in the first paragraph of
this Instrument, or any subsequent holaer 1 the Subordinate Citi Note.

(y)  “Loan” means the loan made ty ender to Borrower in an amount not to
exceed the original principal amount of the Subordinate Citi Note, which loan is
evidenced by the Subordinate Citi Note and securedby, among other things, this
[nstrument.

(z) “Material Property Agreements” means any ag:zement which, in Lender’s
sole discretion, acting in good faith, materially affects the Mortgaged Property, the use
thereof or otherwise materially affects the rights of Borrower or Beneliciary Parties in, to,
and with respect to the Mortgaged Property or the proceeds therefrom;-in<itding, without
limitation, each of the following: (i) any agreement regarding the paymen in licu of taxes
(“PILOT™), (1i) all covenants, conditions and restrictions, including, withoutiimitation,
any declaration subjecting the Mortgaged Property to an association of owners or other
community governance, (iii) any agreement regarding the abatement or exemption of real
estate taxes, (iv) any easement pursuant to which the Mortgaged Property is granted
access to a public right of way, (v) any material lease of all or any portion of the
Mortgaged Property, (vi) any operating agreements relating to the Land or the
Improvements, and (vii) any regulatory agreements, declarations, land use restriction
agreements or similar instruments affecting the Mortgaged Property including the
operation or use thereof.

{aa) “Maturity Date” has the meaning ascribed thereto in the recitals to this
Instrument.




96378363

16201198026 Page: 8 of 69

UNOFFICIAL COPY

(bb)  “MMP” means, if required by Lender, an operations and maintenance
plan, moisture management program and/or microbial operations and maintenance
program approved by Lender to control water intrusion and prevent the development of
Mold or moisture at the Mortgaged Property throughout the term of this Instrument. If
required by Lender, the MMP shall contain a provision for (i) staff training,
(ii) information to be provided to tenants, (iii} documentation of the plan, (iv) the
appropriate protocol for incident response and remediation and (v) routine, scheduled
inspections of common space and unit interiors.

(cc)  “Mold” means mold, fungus, microbial contamination or pathogenic
Orgunisms.

(dd) “Mortgaged Property” means all of Borrower’s present and future right,
title and «ntzrest in and to all of the following:

(i) the Land;

(1) ‘_tozImprovements;
(111)  the Fixtures;

(iv)  the Personaly;

(v} all current anc future rights, including air rights, development
rights, zoning nglts and other similar rights or interests,
easements, tenements, rights-of-way, strips and gores of land,
streets, alleys, roads, sewer rights, waters, watercourses, and
appurtenances related 0 or—benefiting the Land or the
Improvements, or both, and all rights-of-way, streets, alleys and
roads which may have been or may ir the future be vacated;

(viy  all proceeds paid or to be paid by any insurer of the Land, the
Improvements, the Fixtures, the Personalty or 4y other part of the
Mortgaged Property, whether or not Borrower obtained the
insurance pursuant to Lender’s requirements;

(vii)  all awards, payments and other compensation made or ¢ be made
by any municipal, state or federal authority with respect to the
Land, the Improvements, the Fixtures, the Personalty or any other
part of the Mortgaged Property, including any awards or
settlements resulting from condemnation proceedings or the total
or partial taking of the Land, the Improvements, the Fixtures, the
Personalty or any other part of the Mortgaged Property under the
power of eminent domain or otherwise and including any
conveyance in lieu thereof;

(viit}  all contracts, options and other agreements for the sale of the Land,
the Improvements, the Fixtures, the Personalty or any other part of

6
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(ix)
(x)

(xi)

(xii)

(xiii)

(x1v)

(xv)

the Mortgaged Property entered into by Borrower now or in the
future, including cash or securities deposited to secure
performance by parties of their obligations;

all Rents and Leases;

all earnings, royalties, accounts receivable, issues and profits from
the Land, the Improvements or any other part of the Mortgaged
Property, whether the foregoing are now due, past due, or to
become due, all undisbursed proceeds of the loan secured by this
Instrument, deposits forfeited by tenants, and, if Borrower is a
cooperative housing corporation, maintenance charges or
assessments payable by shareholders or residents:

all refunds or rebates of Impositions by any municipal, state or
federal authority or insurance company (other than refunds
applicable to periods before the real property tax year in which this
Insrument is dated);

all tenant security deposits which have not been forfeited by any
tenant under any Lease and any bond or other security in lieu of
such deposuis;

all names under ot Uy which any of the above Mortgaged Property
may be operated or knewn, and all trademarks, trade names, and
goodwill relating to any of the Mortgaged Property;

all documents, writings, books, iies, records and other documents
arising from ot relating to any-of the foregoing, whether now
existing or hereafter created; and

all proceeds from the conversion, voluntary or involuntary, of any
of the above into cash or liquidated claims, and tiie right to collect
such proceeds, and all other cash and non-casii proceeds and
products of any of the foregoing.

“O&M Program” has the meaning ascribed thereto in Section 13(d).

“Permitted Encumbrances” means any easements, encumbrances or
restrictions listed on the schedule of exceptions in the title insurance policy issued to
Lender as of the date of recordation of this Instrument insuring Lender’s interest in the
Mortgaged Property, together with the Subordinate Debt, if applicable.

“Permitted Transfer” has the meaning ascribed thereto in Section 21 (b).

(hh)  “Person” shall mean any individual, corporation, limited liability
company, partnership, joint venture, estate, trust, unincorporated assoctation, any federal,
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state, county or municipal government or any bureau, department or agency thereof and
any fiduciary acting in such capacity on behalf of any of the foregoing,

(i)  “Personalty” means all:

(i)

(i1)
(iii)

(iv)

v)

(vi)

(vii)

accounts (including deposit accounts) of Borrower related to the
Mortgaged Property;

Imposition Deposits;

equipment, goods, supplies and inventory owned by Borrower that
are used now or in the future in connection with the ownership,
management or operation of the Land or the Improvements or are
located on the Land or in the Improvements (other than Fixtures),
including furniture, furnishings, machinery, building materials,
tools, books, records (whether in written or electronic form),
computer equipment (hardware and software);

other-tangible personal property owned by Borrower which are
used_now or in the future in connection with the ownership,
managenicat or operation of the Land or Improvements or are
located o *:e-Land or in the Improvements (other than Fixtures),
including ranges,, stoves, microwave ovens, refrigerators,
dishwashers, garbage disposers, washers, dryers and other
appliances;

any operating agreements . relating to the Land or the
Improvements;

any surveys, plans and specifications and contracts for
architectural, engineering and constricticn services relating to the
Land or the Improvements;

documents, instruments, chattel paper, claims, déposits, deposit
accounts, payment intangibles, other intangible preperty, general
intangibles, and rights relating to the operation of, « used in
connection with, the Land or the Improvements, including all
governmental permits relating to any activities on the Land and
including subsidy or similar payments received from any sources,
including a governmental authority; and

(viii}) any rights of Borrower in or under letters of credit.

() “Project” means the 45-unit multifamily project known as Parkview
Apartments and located in the City of Arlington Heights, Cook County, Illinois.

(kk)  “Property Jurisdiction™ means the State of Illinois.
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(I}  “Rents” means all rents (whether from residential or non-residential
space), revenues and other income of the Land or the Improvements, including subsidy
payments received from any sources (including, but not limited to payments under any
Housing Assistance Payments Contract or similar agreements), parking fees, laundry and
vending machine income and fees and charges for food, health care and other services
provided at the Mortgaged Property, whether now due, past due, or to become due, and
deposits forfeited by tenants.

(mm) “Senior Lender” means the holder of the Senior Loan.

(nm)  “Senior Loan” means that certain loan from Citibank, N.A., to Borrower
securcg hy a first lien on the Mortgaged Property.

(60) — “Servicer” means the servicing party that is designated by Lender to
service the Loz, together with its successors in such capacity.

(pp)  “Subordinate Citi Loan Agreement” means that certain Subordinate Loan
Agreement dated as of tlie date hereof by and between Borrower and Lender relating to
the Loan, as the same may o¢ amended, modified or supplemented from time to time,

(qq) “Subordinate Cit'L.oan Documents” means collectively, the Subordinate
Citi Loan Agreement, the Subeidinate Citi Note, this Instrument, and any other
documents now or in the future execut“d by Borrower, or any other person in connection
with the Loan, as such documents may e «mended from time to time.

(i) “Subordinate Citi Note” means thz Multifamily Subordinate Note, dated
July 18, 2016 executed by Borrower in favor of L ner.

(ss)  “Subordinate Debt” has the meaning asoribed to that term in the
Subordinate Citi Loan Agreement.

(tt)  “Taxes” means, collectively, all taxes, assessments, vault rentals and other
charges, if any, general, special or otherwise, including all assessments for schools,
public betterments and general or local improvements, which are lavied. assessed or
imposed by any public authority or quasi-public authority, and which, i{ ot paid, will”
become a lien, on the Land or the Improvements.

(o) “Transfer” means (i) a sale, assignment, transfer, or other disposition
(whether voluntary, involuntary or by operation of law), (ii) the grant, creation, or
attachment of a lien, encumbrance, or security interest (whether voluntary, involuntary or
by operation of law); (iii} the issuance or other creation of a direct or indirect ownership
interest; or (iv) the withdrawal, retirement, removal or involuntary resignation of any
owner or manager of a legal entity.

(vw) “United States Bankruptcy Code” means the United States Bankruptcy
Code, 11 U.S.C. Section 101 et seq., as amended from time to time.
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All other capitalized terms used but not defined in this Instrument shall have the

meanings given to such terms in the Subordinate Citi Loan Agreement or the Senior Loan
Agreement (as defined in the Subordinate Citi Loan Agreement).

2. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT.

(a).  This Instrument is also a security agrecment under the Uniform
Commercial Code for any of the Mortgaged Property which, under applicable law, may
be subjected to a security interest under the Uniform Commercial Code, whether such
Mortgaged Property is owned now or acquired in the future, and all products and cash
and-non-cash proceeds thereof (collectively, “UCC Collateral”), and Borrower hereby
granis.to Lender a security interest in the UCC Collateral. Borrower hereby authorizes
Lende: to prepare and file any and all financing statements, continuation statements and
financing_ s.atement amendments, in such form as Lender may require to perfect or
continue the perfection of this security interest without execution by Borrower. Borrower
shall pay all filing costs and all costs and expenses of any record searches for financing
statements and/or amendments that Lender may require. Without the prior written
consent of Lender, Botrower shall not create or permit to exist any other lien or security
interest in any of the UCZ Collateral other than liens securing the Senior Loan or other
Permitted Encumbrances. “if‘ai Event of Default has occurred and is continuing, Lender
shall have the remedies of a sesvred party under the Uniform Commercial Code, in
addition to all remedies provided'ty this Instrument or existing under applicable law. In
exercising any remedies, Lender ma/ exercise its remedies against the UCC Collateral
separately or together, and in any order/ without in any way affecting the availability of
Lender’s other remedies. This Instrument copatitutes a financing statement with respect
to any part of the Mortgaged Property which 1s0r inay become a Fixture.

(b)  Unless Borrower gives at least thirty (30) days’ prior written notice to
Lender and subject to Section 21 hereof, Borrower shall. i (i) change its name, identity,
or structure of organization; (ii) change its state of orgauization through dissolution,
merger, transfer of assets or otherwise; (iii) change its principal place of business {or
chief executive office if more than one place of business); or (iv) add to or change any
location at which any of the Mortgaged Property is stored, held or loczted. Such notice
shall be accompanied by new financing statements and/or finapcing  statement
amendments in the same form as the financing statements delivered to Lender on the date
hereof. Without limiting the foregoing, Borrower hereby authorizes and ‘itievocably
appoints Lender and each of its officers attorneys-in-fact for Borrower to execute,
deliver, and file, as applicable, such financing statements, continuation statements or
amendments deemed necessary by Lender in its sole discretion for and on behalf of
Borrower, without execution by Borrower. Borrower shall also execute and deliver to
Lender modifications or supplements of this Instrument as Lender may require in
connection with any change described in this Section.

3. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER

IN POSSESSION.

26178363
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(@)  As part of the consideration for the Indebtedness, Borrower absolutely and
anconditionally assigns and transfers to Lender all Rents. 1t is the intention of Borrower
to establish a present, absolute and irrevocable transfer and assignment to Lender of all
Rents and to authorize and empower Lender to collect and receive all Rents without the
necessity of further action on the part of Borrower. Promptly upon request by Lender,
Borrower agrees to execute and deliver such further assignments of Rents as Lender may
from time to time require. Borrower and Lender intend this assignment of Rents to be
immediately effective and to constitute an absolute present assignment and not an
assignment for additional security only, subject to the rights of the Senior Lender and any
other holder of a loan secured by a mortgage recorded prior to this Instrument. For
purpeses of giving effect to this absolute assignment of Rents, and for no other purpose,
Rents-shall not be deemed to be a part of the Mortgaged Property. However, if this
presert, .thsolute and unconditional assignment of Rents is not enforceable by its terms
under the Yaws of the Property Jurisdiction, then the Rents shall be included as a part of
the Mortgaged Property and it is the intention of Borrower that in this circumstance this
Instrument create and perfect a lien on Rents in favor of Lender, which lien shall be
effective as of the dete of this Instrument.

(b)  Borrower uthorizes Lender to collect, sue for and compromise Rents and
directs each tenant of the Motgaged Property to pay all Rents to, or as directed by,
Lender. However, until the occiirénce of an Event of Default, Lender hereby grants to
Borrower a revocable license to coilect and receive all Rents, to hold all Rents in trust for
the benefit of Lender and to -apply all Rents to pay the installments of interest and
principal then due and payable under the Subordinate Citi Note and the other amounts
then due and payable under the other Silbordinate Citi Loan Documents, including
Imposition Deposits, and to pay the current cosis and expenses of managing, operating
and maintaining the Mortgaged Property, inciuding. utilities, Taxes and insurance
premiums (to the extent not included in Imposition Jepesits), tenant improvements and
other capital expenditures. So long as no Event of Default has occurred and is
continuing, the Rents remaining after application pursuant t0 *he preceding sentence may
be retained by Borrower free and clear of, and released from, Lender’s rights with respect
to Rents under this Instrument. Upon the occurrence of an Event of Default, and without
the necessity of Lender entering upon and taking and maintainingcontrol of the
Mortgaged Property directly, or by a receiver, Botrower’s license to ccilsot Rents shall
automatically terminate and Lender shall without notice be entitled to all Reats as they
become due and payable, including Rents then due and unpaid (such license shall be
reinstated upon Borrower’s cure of the Event of Default to the satisfaction of Lender).
Borrower shall pay to Lender upon demand all Rents to which Lender is entitled. At any
time on or after the occurrence of an Event of Default, Lender may give, and Borrower
hereby irrevocably authorizes Lender to give, notice to all tenants of the Mortgaged
Property instructing them to pay all Rents to Lender, no tenant shall be obligated to
inquire further as to the right of Lender to collect Rents, and no tenant shall be obligated
to pay to Borrower any amounts which are actually patd to Lender in response to such a
notice. Any such notice by Lender shall be delivered to each tenant personally, by mail
or by delivering such demand to each rental unit. Borrower shall not interfere with and
shall cooperate with Lender’s collection of such Rents.
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(c)  Borrower represents and warrants to Lender that Borrower has not
executed any prior assignment of Rents (other the assignment of Rents to the Senior
Lender, the holder of any Subordinate Debt and other than an assignment of Rents
securing indebtedness that will be paid off and discharged with the proceeds of the Loan
or the Senior Loan), that Borrower has not performed, and Borrower covenants and
agrees that it will not perform, any acts and has not executed, and shall not execute, any
instrument which would prevent Lender from exercising its rights under this Section 3,
and that at the time of execution of this Instrument there has been no anticipation or
prepayment of any Rents for more than two months prior to the due dates of such Rents
(other than a security deposit not in excess of one month’s rent). Borrower shall not
collect or accept payment of any Rents more than two months prior to the due dates of
such Rents (other than a security deposit not in excess of one month’s rent).

{ )/ If an Event of Default has occurred and is continuing, Lender may, but
shall in no'evznt be required, regardless of the adequacy of Lender’s security or the
solvency of Botrower and even in the absence of waste, enter upon and take and maintain
full control of the Mortgaged Property in order to perform all acts that Lender in its
discretion determines % be necessary or desirable for the operation and maintenance of
the Mortgaged Property, including the execution, cancellation or modification of Leases,
the collection of all Rents, the making of repairs to the Mortgaged Property and the
execution or termination of ‘outracts providing for the management, operation or
maintenance of the Mortgaged Property. for the purposes of enforcing the assignment of
Rents pursuant to Section 3(a), protecting the Mortgaged Property or the security of this
Instrument, or for such other purposes al Lender in its discretion may deem necessary or
desirable. Alternatively, if an Event of Defauithas occurred and is continuing, regardless
of the adequacy of Lender’s security, without tegaxd to Borrower’s solvency and without
the necessity of giving prior notice (oral or writien) to Borrower, Lender may apply to
any court having jurisdiction for the appointment of s receiver for the Mortgaged
Property to take any or all of the actions set forth in the 5 eceding sentence. If Lender
clects to seek the appointment of a receiver for the Mortgager Property at any time after
an Event of Default has occurred and is continuing, Borrower. v its execution of this
Instrument, expressly consents to the appointment of such receiver, including the
appointment of a receiver ex parte if permitted by applicable law. Lenderor the receiver,
as the case may be, shall be entitled to receive a reasonable fee fof inanaging the
Mortgaged Property. Immediately upon appointment of a receiver or immediately upon
Lender’s entering upon and taking possession and control of the Mortgaged Property,
Borrower shall surrender possession of the Mortgaged Property to Lender or the receiver,
as the case may be, and shall deliver to Lender or the receiver, as the case may be, all
documents, records (including records on electronic or magnetic media), accounts,
surveys, plans, and specifications relating to the Mortgaged Property and all security
deposits and prepaid Rents. In the event Lender takes possession and control of the
Mortgaged Property, Lender may exclude Borrower and its representatives from the
Mortgaged Property. Borrower acknowledges and agrees that the exercise by Lender of
any of the rights conferred under this Section 3 shall not be construed to make Lender a
mortgagee-in-possession of the Mortgaged Property so long as Lender has not itself
entered into actual possession of the Land and Improvements.
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(e)  If Lender enters the Mortgaged Property, Lender shall be liable to account
only to Borrower and only for those Rents actually received. Lender shall not be liable to
Borrower, anyone claiming under or through Borrower or anyone having an interest in
the Mortgaged Property, by reason of any act or omission of Lender under this Section 3,
and Borrower hereby releases and discharges Lender from any such lability to the fullest
extent permitted by law, except for the gross negligence or willful misconduct of Lender
or its agents.

() If the Rents are not sufficient to meet the costs of taking control of and
managing the Mortgaged Property and collecting the Rents, any funds expended by
Lensier for such purposes shall become an additional part of the Indebtedness as provided
n Secticn 12. -

(8}~ ~Any entering upon and taking of control of the Mortgaged Property by
Lender or the receiver, as the case may be, and any application of Rents as provided in
this Instrument <nall not cure or waive any Event of Default or invalidate any other right
or remedy of Lender rader applicable law or provided for in this Instrument.

4, ASSIGNMENT C¥¢ V.EASES; LEASES AFFECTING THE MORTGAGED

PROPERTY.

96373303

(a)  As part of the consiuciation for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers ‘o Lender all of Borrower’s right, title and interest
in, to and under the Leases, including Bormower’s right, power and authority to modify
the terms of any such Lease, or extend or tecrinate any such Lease. It is the intention of
Borrower to establish a present, absolute and iwevocable transfer and assignment to
Lender of all of Borrower’s right, title and interest/iz; to and under the Leases. Borrower
and Lender intend this assignment of the Leases to be immediately effective and to
constitute an absolute present assignment and not an assicnment for additional security
only. For purposes of giving effect to this absolute assigrin<iit-of the Leases, and for no
other purpose, the Leases shall not be deemed to be a part of th: “Mortgaged Property” as
that term is defined in Section 1. However, if this present, absolute and unconditional
assignment of the Leases is not enforceable by its terms under the ‘aw: of the Property
Jurisdiction, then the Leases shall be included as a part of the Mortgaged Iroperty and it
is the intention of Borrower that in this circumstance this Instrument create and perfect a
lien on the Leases in favor of Lender, which lien shall be effective as of the @a.e of this
Instrument.

(b)  Unless an Event of Default has occurred and is continuing, Borrower shall
have all rights, power and authority granted to Borrower under any Lease (except as
otherwise limited by this Section or any other provision of this Instrument), including the
right, power and authority to modify the terms of any Lease or extend or terminate any
Lease. During the continuance of an Event of Default, the permission given to Borrower
pursuant to the preceding sentence to exercise all rights, power and authority under
Leases shall automatically terminate. Borrower shall comply with and observe
Borrowet’s obligations under all Leases, including Borrower’s obligations pertaining to
the maintenance and disposition of tenant security deposits.
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{¢)  Borrower acknowledges and agrees that the exercise by Lender, either
directly or by a receiver, of any of the rights conferred under this Section 4 shall not be
construed to make Lender a mortgagee-in-possession of the Mortgaged Property so long
as Lender has not itself entered into actual possession of the Land and the Improvements.
The acceptance by Lender of the assignment of the Leases pursuant to Section 4(a) shall
not at any time or in any event obligate Lender to take any action under this Instrument or
to expend any money or to incur any expenses. Lender shall not be liable in any way for
any injury or damage to person or property sustained by any person or persons, firm or
corporation in or about the Mortgaged Property, except to the extent arising from the
gross negligence or willful misconduct of Lender. Prior to Lender’s actual entry into and
takiiig possession of the Mortgaged Property, Lender shall not (i) be obligated to perform
any of e terms, covenants and conditions contained in any Lease (or otherwise have any
obligation rvith respect to any Lease); (i1) be obligated to appear in or defend any action
or procecainyg relating to the Lease or the Mortgaged Property; or (iii) be responsible for
the operation, Conirol, care, management or repair of the Mortgaged Property or any
portion of the Moitgaged Property. The execution of this Instrument by Borrower shall
constitute conclusive evidence that all responsibility for the operation, control, care,
management and repair-of the Mortgaged Property is and shall be that of Borrower prior
to such actual entry and taling of possession.

(d)  Upon delivery oi notice by Lender to Borrower of Lender’s exercise of
Lender’s rights under this Section 4 at.any time during the continuance of an Event of
Default, and without the necessity of Lender entering upon and taking and maintaining
control of the Mortgaged Property directly.-by a receiver, or by any other manner or
proceeding permitted by the laws of the Property Jurisdiction, Lender immediately shall
have all rights, powers and authority granted to'Porrower under any Lease, including the
right, power and authority to modify the terms ofdny such Lease, or extend or terminate
any such Lease.

()  Borrower shall, promptly upon Lender’s request, deliver to Lender an
executed copy of each residential Lease then in effect. all leases for residential
dwelling units shall (i) be on forms approved by Lender, (it) be for initial terms of at least
six (6) months and not more than two (2) years, (ii1) not include options te. purchase, (iv)
be legally valid, binding, and enforceable obligations of the tenants, (v} ¢cortain language
expressly stating that such Lease is subordinate to the lien of this Instrufnent and (vi)
comply with all applicable laws.

() Except for laundry facilities and cable television services for tenants on
market terms and conditions, Borrower shall not lease any portion of the Mortgaged
Property for non-residential use except with the prior written consent of Lender and
Lender’s prior written approval of the Lease agreement. Borrower shall not modify the
terms of, or extend or terminate, any Lease for non-residential use (including any Lease
in existence on the date of this Instrument) without the prior written consent of Lender.
Borrower shall, without request by Lender, deliver an executed copy of each non-
residential Lease to Lender promptly after such Lease is signed. All non-residential
Leases, including renewals or extensions of existing Leases, shall specifically provide
that (i) such Leases are subordinate to the lien of this Instrument; (ii} the tenant shall

14




1620118026 Page: 17 of 69

UNOFFICIAL COPY

attorn to Lender and any purchaser at a foreclosure sale, such attornment to be self-
executing and effective upon acquisition of title to the Mortgaged Property by any
purchaser at a foreclosure sale or by Lender in any manner; (iii) the tenant agrees to
execute such further evidences of attornment as Lender or any purchaser at a foreclosure
sale may from time to time request; (iv) the Lease shall not be terminated by foreclosure
or any other transfer of the Mortgaged Property; (V) after a foreclosure sale of the
Mortgaged Property, Lender or any other purchaser at such foreclosure sale may, at
Lender’s or such purchaser’s option, accept or terminate such Lease; and (vi) the tenant
shall, upon receipt after the occurrence of an Event of Default of a written request from
Lender, pay all Rents payable under the Lease to Lender.

{g)  Borrower shall not receive or accept Rent under any Lease (whether
residentizi ar non-residential) for more than two months in advance (other than a security
deposit 10tim excess of one month’s rent).

5. PAYMENT. OF INDEBTEDNESS; PERFORMANCE UNDER
SUBORDINATE CITI LCAN DOCUMENTS; PREPAYMENT PREMIUM. Borrower
shall pay the Indebtedness wiiza due in accordance with the terms of the Subordinate Citi Note
and the other Subordinate Citi Lcan Documents and shall perform, observe and comply with all
other provisions of the Subordinate Cit) Note and the other Subordinate Citi Loan Documents.

6. EXCULPATION. The nersonal liability of Borrower for payment of the
Subordinate Citi Note and for performance o the other obligations to be performed by Borrower
under this Instrument is limited in the manner, aidto the extent, provided in the Subordinate Citi
Note.

7. RESERVED
8. RESERVED

9. APPLICATION OF PAYMENTS. If at any tiinc Lender receives, from
Borrower or otherwise, any amount applicable to the Indebtedness whicki is less than all amounts
due and payable at such time, then Lender may apply that payment to ariounts then due and
payable in any manner and in any order determined by Lender, in Lender’s atseretion.  Neither
Lender’s acceptance of an amount that is less than all amounts then due and payable nor
Lender’s application of such payment in the manner authorized shall constitute o1-5< deemed to
constitute either a waiver of the unpaid amounts or an accord and satisfaction. Notwithstanding
the application of any such amount to the Indebtedness, Borrower’s obligations under this
Instrument and the Subordinate Citi Note shall remain unchanged.

10. COMPLIANCE WITH LAWS. Borrower shall comply with all laws,
ordinances, regulations and requirements of any Governmental Authority and all recorded lawful
covenants and agreements relating to or affecting the Mortgaged Property, including all laws,
ordinances, regulations, requirements and covenants pertaining to health and safety, construction
of improvements on the Mortgaged Property, fair housing, disability accommodation, zoning and
land use, and Leases. Borrower also shall comply with all applicable laws that pertain to the
maintenance and disposition of tenant security deposits. Borrower shall at all times maintain
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records sufficient to demonstrate compliance with the provisions of this Section 10. Borrower
shall take appropriate measures to prevent, and shall not engage in or knowingly permit, any
illegal activities at the Mortgaged Property that could endanger tenants or visitors, result in
damage to the Mortgaged Property, result in forfeiture of the Mortgaged Property, or otherwise
materially impair the lien created by this Instrument or Lender’s interest in the Mortgaged
Property. Borrower represents and warrants to Lender that no portion of the Mortgaged Property
has been or will be purchased with the proceeds of any illegal activity.

1. USE OF PROPERTY. Unless required by applicable law, Borrower shall not
(a) allow changes in the use for which all or any part of the Mortgaged Property is being used at
the time 'as)Instrument was executed, except for any change in use approved by Lender,
(b) convert 3y individual dwelling units or common areas to commercial use, (c) initiate a
change in the zoning classification of the Mortgaged Property or acquiesce in a change in the
zoning classification of the Mortgaged Property, (d) establish any condominium or cooperative
regime with respect to the Mortgaged Property; () combine all or any part of the Mortgaged
Property with all or any/rart of a tax parcel which is not part of the Mortgaged Property, or
(f) subdivide or otherwise split any tax parcel constituting all or any part of the Mortgaged
Property without the prior consént of Lender.

2. PROTECTION OF DENDER’S SECURITY; INSTRUMENT SECURES
FUTURE ADVANCES.

(2)  If Borrower fails to peiforta any of its obligations under this Instrument or
any other Subordinate Citi Loan Documen:. after the expiration of any applicable notice
and cure period, or if any action or préceeding (including a Bankruptcy Event) is
commenced which purports to affect the Morigaged Property, Lender’s security or
Lender’s rights under this Instrument, includirg eminent domain, insolvency, code
enforcement, civil or criminal forfeiture, enforcement ‘of Hazardous Materials Laws,
fraudulent conveyance or reorganizations or proceedrigs involving a bankrupt or
decedent, then Lender at Lender’s option may make such appearances, file such
documents, disburse such sums and take such actions as Lender deems necessary to
perform such obligations of Borrower and to protect Lender’s interest, including (1)
payment of fees, expenses and reasonable fees of attorneys, accountan:s. inspectors and
consultants, (ii) entry upon the Mortgaged Property to make repairs or secure the
Mortgaged Property, (iii) procurement of the insurance required oy 'Section 19
(specifically including, without limitation, flood insurance if required by Sectien 19), and
(iv) payment of amounts which Borrower has failed to pay under Sections 15 and 17.

(b)  Any amounts disbursed by Lender under this Section 12, or under any
other provision of this Instrument that treats such disbursement as being made under this
Section 12, shall be secured by this Instrument, shall be added to, and become part of, the
principal component of the Indebtedness, shall be immediately duc and payable and shall
bear interest from the date of disbursement until paid at the “Default Rate”, as defined in
the Subordinate Citi Note.

(c)  If the Lender shall elect to pay any sum due with reference to the Project
or the Mortgaged Property, the Lender may do so in reliance on any bill, statement or
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assessment procured from the appropriate Governmental Authority or other issuer thereof
without inquiring into the accuracy or validity thereof. Similarly, in making any
payments to protect the security intended to be created by this Instrument and/or the other
Subordinate Citi Loan Documents, the Lender shall not be bound to inquire into the
validity of any apparent or threatened adverse title, lien, encumbrance, claim or charge
before making an advance for the purpose of preventing or removing the same.

(d)  Nothing in this Section 12 shall require Lender to incur any expense or
take any action.

13 INSPECTION.

(#).  Lender and its agents, representatives, and designees may make or cause
to be riace entries upon and inspections of the Mortgaged Property (including
environmertai inspections and tests to the extent permitted under Section 18) during
normal business hours, or at any other reasonable time, upon reasonable notice to
Borrower if the inspestion is to include occupied residential units (which notice need not
be in writing). Notie< ¢ Borrower shall not be required in the case of an emergency, as
determined in Lender’s discretion, or when an Event of Default has occurred and is
continuing.

(b)  If Lender determires that Mold has developed as a result of a water
intrusion event or leak, Lender, at Liencer’s discretion, may require that a professional
inspector inspect the Mortgaged Propeity as frequently as Lender determines is necessary
until any issue with Mold and its cause(s) ~re resolved to Lender’s satisfaction. Such
inspection shall be limited to a visual and sifactory inspection of the area that has
experienced the Mold, water intrusion event o1 lezk. Borrower shall be responsible for
the cost of such professional inspection and any rem:diation deemed to be necessary as a
result of the professional inspection. After any issue with-Mold, water intrusion or leaks
is remedied to Lender’s satisfaction, Lender shall not reguire a professional inspection
any more frequently than once every three years unless Lender is otherwise aware of
Mold as a resuit of a subsequent water intrusion event or leak.

(¢) HIf Lender determines not to conduct an annual suspection of the
Mortgaged Property, and in lieu thereof Lender requests a certification, Boriower shall be
prepared to provide and must actually provide to Lender a factually correct certification
each year that the annual inspection is waived to the following effect: that Borrower
represents and warrants that Borrower has not received any written complaint, notice,
letter or other written communication from tenants, management agent or governmental
authorities regarding odors, indoor air quality, Mold or any activity, condition, event or
omission that causes or facilitates the growth of Mold on or in any part of the Mortgaged
Property, or if Borrower has received any such written complaint, notice, letter or other
written communication, that Borrower has investigated and determined that no Mold
activity, condition or event exists or alternatively has fully and properly remediated such
activity, condition, event or omission in compliance with the MMP, if any, for the
Mortgaged Property. If Borrower is unwilling or unable to provide such certification,
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Lender may require a professional inspection of the Mortgaged Property at Borrower’s
expense.

14, BOOKS AND RECORDS; FINANCIAL REPORTING.

(a)  Borrower shall keep and maintain at all times at the Mortgaged Property
or the management agent’s offices, and upon Lender’s request shall make available at the
Mortgaged Property, complete and accurate books of account and records (including
copies of supporting bills and invoices) adequate to reflect correctly the operation of the
Mortgaged Property, and copies of all written contracts, Leases, and other instruments
which affect the Mortgaged Property. The books, records, contracts, Leases and other
instruzaents shall be subject to examination and inspection at any reasonable time by
Lende’ upon reasonable advance oral notice.

(b) " Rorrower shall furnish to Lender all of the following:

(i) (1) except as provided in clause (2) below, within 45 days after the
o0 of each fiscal quarter of Borrower, a statement of income and
expenses for Borrower’s operation of the Mortgaged Property on a
year-ic=date basis as of the end of each fiscal quarter, (2) within
120 days after the end of each fiscal year of Borrower, (A) a
statement ¢ income and expenses for Botrower’s operation of the
Mortgaged Property for such fiscal year, (B) a statement of
changes in fimaacial position of Borrower relating to the
Mortgaged Property fer such fiscal year, and (C) when requested
by Lender, a balance shest showing all assets and liabilities of
Borrower relating to the Morigaged Property as of the end of such
fiscal year; and (3) any of the feregoing at any other time upon
Lender’s request;

(i) ~ Within 45 days after the end of cach fis:al year of Borrower, and at
any other time upon Lender’s request; a'rent schedule for the
Mortgaged Property showing the name of eacn tenant, and for each
tenant, the space occupied, the lease expiravon date, the rent
payable for the current month, the date througn wihich rent has
been paid, and any related information requested by L.<nder;

(iii)  within 120 days after the end of each fiscal year of Borrower, and
at any other time upon Lender’s request, an accounting of all
security deposits held pursuant to all Leases, including the name of
the institution (if any) and the names and identification numbers of
the accounts (if any) in which such security deposits are held and
the name of the person to contact at such financial institution,
along with any authority or release necessary for Lender to access
information regarding such accounts;
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(iv)  within 120 days after the end of each fiscal year of Borrower, and
at any other time upon Lender’s request, a statement that identifies
all owners of any interest in Borrower and the interest held by
each, if Borrower is a corporation, all officers and directors of
Borrower, and if Borrower is a limited liability company, all
managers who are not members;

(v)  upon Lender’s request, a monthly property management report for
the Mortgaged Property, showing the number of inquiries made
and rental applications received from tenants or prospective tenants
and deposits received from tenants and any other information
requested by Lender,

(vi)  upon Lender’s request, a balance sheet, a statement of income and
expenses for Borrower and a statement of changes in financial
position of Borrower for Borrower’s most recent fiscal year;

(vil) “~erinually, if applicable, within 60 days of the date required for
subimission by the agency in the Property Jurisdiction responsible
for mwemitoring the low income housing tax credit program, a low
income housing tax credit compliance report in form and substance
acceptable 1o Lender; and

(viii) if required by Lerder, within 30 days of the end of each calendar
month, a monthly statement of income and expenses for such
calendar month on a year-to-date basis for Borrower’s operation of
the Mortgaged Property.

(¢}  Each of the statements, schedules and-roports required by Section 14(b)
shall be certified to be complete and accurate by an incividnal having authority to bind
Borrower and shall be in such form and contain such deiui-as Lender may require.
Lender also may require that any statements, schedules or, reports be audited at
Borrower’s expense by independent certified public accountants accepteble to Lender.

(d)  If Borrower fails to provide in a timely manner the statérients, schedules
and reports required by Section 14(b), Lender shall have the right to have Borrower’s
books and records audited, at Borrower’s expense, by independent certified public
accountants selected by Lender in order to obtain such statements, schedules and reports,
and all related costs and expenses of Lender shall become immediately due and payable
and shall become an additional part of the Indebtedness as provided in Section 12.

(e) If an Event of Default has occurred and is continuing, Borrower shall
deliver to Lender upon written demand all books and records relating to the Mortgaged
Property or its operation.

(f) Borrower authorizes Lender to obtain a credit report on Borrower at any
time.
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15. TAXES; OPERATING EXPENSES.

(a)  Subject to the provisions of Section 15(d), Borrower shall pay, or cause to
be paid, all Taxes when due and before the imposition of any interest, fine, penalty or
cost for nonpayment.

(b)  Borrower shall pay (i) the expenses of operating, managing, maintaining
and repairing the Mortgaged Property (including insurance premiums, utilities, repairs
and replacements) before the last date upon which each such payment may be made
without any penalty or interest charge being added, and (ii) insurance premiums at least
30.days prior to the expiration date of each policy of insurance, unless applicable law
specifies some lesser period.

) Reserved

(d) ~ Bomower, at its own expense, may contest by appropriate legal
proceedings, couducted diligently and in good faith, the amount or validity of any Taxes
or other utility or similit charges that could become a lien on the Mortgaged Property
(“Impositions”), other than\insurance premiums, if (i) Borrower notifies Lender of the
commencement or expeciod-commencement of such proceedings, (i) the Mortgaged
Property is not in danger of bring sold or forfeited, (iii) Borrower deposits with Lender
reserves sufficient to pay the contested amount, if requested by Lender, and
(iv) Borrower furnishes whatever ad/itional security is required in the proceedings or is
requested by Lender, which may inciude the delivery to Lender of the reserves
established by Borrower to pay the contested amount.

(¢)  Borrower shall promptly deliver ‘0-Lender copies of all notices of, and
invoices for, Impositions, and if Borrower pays any in:position directly, Borrower shall
promptly furnish to Lender on or before the date this Instrument requires such
Impositions to be paid, copies of receipts evidencing that such nayments were made.

(f All payments made by Borrower to Lender purstant to this Instrument or
any of the Subordinate Citi Loan Documents shall be free and clcar of any and all tax
liabilities whatsoever (other than United States federal income taxition payable by
Lender) and, to the extent Lender is required to pay any such tax liaoiiities, Borrower
shall reimburse Lender in respect of any such payment of taxes and, immediately upon
request from Lender, shall deliver to Lender copies of receipts evidencing the payment of
such taxes.

16. LIENS; ENCUMBRANCES. Borrower acknowledges that, to the extent
provided in Section 21, the grant, creation or existence of any mortgage, deed of trust, deed to
secure debt, security interest or other lien or encumbrance (a “Lien™) on the Mortgaged Property
(other than the lien of this Instrument and the Permitted Encumbrances) or on certain ownership
interests in Borrower, whether voluntary, involuntary or by operation of law, and whether or not
such Lien has priority over the lien of this Instrument, is a “Transfer” which constitutes an Event
of Default and subjects Borrower to personal liability under the Subordinate Citi Note. Borrower
shall maintain the lien created by this Instrument as a subordinate mortgage lien upon the
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Mortgaged Property, subject to no other Liens or encumbrances other than Permitted
Encumbrances.

17.  PRESERVATION, MANAGEMENT AND MAINTENANCE OF

MORTGAGED PROPERTY.

26378363

(a)  Borrower shall not commit waste or permit impairment or deterioration of
the Mortgaged Property.

(b)  Borrower shall not abandon the Mortgaged Property.

{¢)  Borrower shall restore or repair promptly, in a good and workmanlike
manner; ony damaged part of the Mortgaged Property to the equivalent of its original
condition; c: such other condition as Lender may approve in writing, whether or not
insurance procesds or condemnation awards are available to cover any costs of such
restoration or revat.

(d)  Borrowsrshall keep the Mortgaged Property in good repair (normal wear
and tear excepted), includiig the replacement of Personalty and Fixtures with items of
equal or better function and grality.

(¢)  Borrower shall piovide for professional management of the Mortgaged
Property by a residential rental prop<iiy manager satisfactory to Lender at all times,
under a contract approved by Lender, in writing, which contract must be terminable upon
not more than thirty (30) days notice withiout the necessity of establishing cause and
without payment of a penalty or terminatich feg by Borrower or its successors. There
shall be no change in the property manager or‘ary contract for the management of the
Mortgaged Property without Lender’s prior written arpioval. Lender shall have the right
to require that Borrower and any new property managcs enter into an Assignment of
Management Agreement on a form approved by Lender. I* required by Lender (whether
before or after an Event of Default), Borrower will cause a'y- Affiliate of Borrower to
whom fees are payable for the management of the Mortgaged I'toperty to enter into an
agreement with Lender, in a form approved by Lender, providing vz subordination of
those fees and such other provisions as Lender may require. “Ai¥iizte of Borrower”
means any Person controlled by, under common control with, or which corirols Borrower
(the term “control” for these purposes means the ability, whether by the ownership of
shares or other equity interests, by contract or otherwise, to elect a majority of the
directors of a corporation, to make management decisions on behalf of, or independently
to select the managing partner of, a partnership, or otherwise to have the power
independently to remove and then select a majority of those individuals exercising
managerial authority over an entity, and control shall be conclusively presumed in the
case of the ownership of 50% or more of the equity interests).

() Borrower shall give notice to Lender of and, unless otherwise directed in
writing by Lender, shall appear in and defend any action or proceeding purporting to
affect the Mortgaged Property, Lender’s security or Lender’s rights under this
Instrument. Borrower shall not (and shall not permit any tenant or other person to)
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remove, demolish or alter the Mortgaged Property or any part of the Mortgaged Property,
including any removal, demolition or alteration occurring in connection with a
rehabilitation of all or part of the Mortgaged Property, except (i) in connection with the
replacement of tangible Personalty and (ii) repairs and replacements in connection with
making an individual unit ready for a new occupant.

(g)  If required by Lender, Borrower must have or must establish and must
adhere to the MMP. If Borrower is required to have an MMP, Borrower must keep all
MMP documentation at the Mortgaged Property or at the management agent’s office and
available for Lender or its agents to review during any annual assessment or inspection of
the “ortgaged Property that is required by Lender.

18. ENYVIRONMENTAL HAZARDS.

(a) Except for matters described in Section 13(b), Borrower shall not cause or
permit any of the following:

(1) éhi presence, use, generation, release, treatment, processing,
storige, (including storage in above ground and underground
storage-tanks), handling, or disposal of any Hazardous Materials
on or under the Mortgaged Property (whether as a result of
activities ot itie Mortgaged Property or on surrounding properties)
or any other (property of Borrower that is adjacent to the
Morigaged Property;

(ii)  the transportation of aiy Hazardous Materials to, from, or across
the Mortgaged Property (v hather as a result of activities on the
Mortgaged Property or on surreunding properties);

(iii)  any occurrence or condition on tke Mortgaged Property (whether
as a result of activities on the Mertgaged Property or on
surrounding properties) or any other prop=ity of Borrower that is
adjacent to the Mortgaged Property, which occurrence or condition
is or may be in violation of Hazardous Materials taws,

(iv) any violation of or noncompliance with the ‘terms of any
Environmental Permit with respect to the Mortgaged Froperty or
any property of Borrower that is adjacent to the Mortgaged
Property;

(v)  the imposition of any environmental lien against the Mortgaged
Property; or

(vi) any violation or noncompliance with the terms of any O&M
Program.
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The matters described in clauses (i) through (vi) above, except as otherwise provided in

Section 18(b), are referred to collectively in this Section 18 as “Prohibited Activities or
Conditions™.

96378361

(b)  Prohibited Activities or Conditions shall not include lawful conditions
permitted by an O&M Program or the safe and lawful use and storage of quantities of
(i) pre-packaged supplies, cleaning materials, petroleum products, household products,
paints, solvents, lubricants and other materials customarily used in the construction,
renovation, operation, maintenance or use of comparable multifamily properties,
(i1} cleaning materials, household products, personal grooming items and other items sold
in rie;packaged containers for consumer use and used by tenants and occupants of
resideriial dwelling units in the Mortgaged Property; and (iii) petroleum products used in
the opc¢ration and maintenance of motor vehicles from time to time located on the
Mortgagcd Property’s parking areas, so long as all of the foregoing are used, stored,
handled, transpsited and disposed of in compliance with Hazardous Materials Laws.

(¢)  Borrower shall take all commercially reasonable actions (including the
inclusion of approptiatc provisions in any Leases executed after the date of this
Instrument) to prevent its employees, agents, and contractors, and all tenants and other
occupants from causing or peimitting any Prohibited Activities or Conditions. Borrower
shall not lease or allow the sublzase or use of all or any portion of the Mortgaged
Property to any tenant or subtenant tor nonresidential use by any user that, in the ordinary
course of its business, would cause or perniit any Prohibited Activity or Condition.

(d) If and as required by Lender, Borrower shall also establish a written
operations and maintenance program with respsct to certain Hazardous Materials. Each
such operations and maintenance program and any-additional or revised operations and
maintenance programs established for the Mortgaged “roperty pursnant to this Instrument
must be approved by Lender and shall be referred to hexein as an “O&M Program.”
Borrower shall comply in a timely manner with, and causs 8! employees, agents, and
contractors of Borrower and any other persons present on the Mortgaged Property to
comply with each O&M Program. Borrower shall pay all cests of performance of
Borrower’s obligations under any O&M Program, and any Benefitiary Party’s out-of-
pocket costs incurred by such Beneficiary Party in connection with thé monitoring and
review of each O&M Program and Borrower’s performance shall be paid by Borrower
upon demand by such Beneficiary Party. Any such out-of-pocket costs”of such
Beneficiary Party which Borrower fails to pay promptly shall become an additional part
of the Indebtedness as provided in Section 12.

(¢)  Without limitation of the foregoing, (i) Borrower hereby agrees to
implement and maintain during the entire term of the Loan the O&M Program(s) required
by Lender, and (ii) if asbestos-containing materials are found to exist at the Mortgaged
Property, the O&M Program with respect thereto shall be undertaken consistent with the
Guidelines for Controiling Asbestos-Containing Materials in Buildings (USEPA, 1985)
and other relevant guidelines and applicable Hazardous Materials Laws.

23




96378363

1620118026 Page: 26 of 69

UNOFFICIAL COPY

(H With respect to any O&M Program, Lender may require (i) periodic
notices or reports to Lender in form, substance and at such intervals as Lender may
specity; (i) amendments to such O&M Program to address changing circumstances, laws
or other matters, including, without limitation, variations in response to reports provided
by environmental consultants; and (iii) execution of an Operations and Maintenance
Agreement relating to such O&M Program satisfactory to Lender.

(g)  Borrower represents and warrants to Beneficiary Parties that, except as
otherwise disclosed in the Environmental Reports (as defined in the Environmental

Agreement):

(1)

(iif)

(iv)

V)

(vi)

(vii)

Borrower has not at any time engaged in, caused or permitted any
Prohibited Activities or Conditions;

to the best of Borrower’s knowledge after reasonable and diligent
inquiry, no Prohibited Activities or Conditions exist or have
existed, and Borrower has provided Lender with copies of all
reports and information acquired in such inquiries;

the Morigaged Property does not now contain any underground
storage (a:1K3, and, the Mortgaged Property has not contained any
underground siorage tanks in the past. If there is an underground
storage tank located on the Mortgaged Property that has been
disclosed in Exhioit A to the Environmental Agreement, that tank
complies with all requurzments of Hazardous Materials Laws;

Borrower has complied with 2nd will continue to comply with all
Hazardous Materials Laws, /including all requirements for
notification regarding releases of iazardous Materials, Without
limiting the generality of the foregeitis;,-Rorrower has obtained all
Environmental Permits required for the‘gperation of the Mortgaged
Property in accordance with Hazardous Materials Laws now in
effect and all such Environmental Permits ate 11 full force and
etfect;

no event has occurred with respect to the Mortgaged Prorerty that
constitutes, or with the passing of time or the giving of notice
would constitute, noncompliance with the terms of any
Environmental Permit or Hazardous Materials Law;

there are no actions, suits, claims or proceedings pending or, to the
best of Borrower's knowledge after reasonable and diligent
inquiry, threatened that involve the Mortgaged Property and allege,
arise out of, or relate to any Prohibited Activity or Condition;

Borrower has not received any complaint, order, notice of violation
or other communication from any Governmental Authority with
regard to air emissions, water discharges, noise emissions or
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(viii)

(ix)

Hazardous Materials, or any other environmental, health or safety
matters affecting the Mortgaged Property or any other property of
Borrower that is adjacent to the Mortgaged Property;

no prior Remedial Work (as defined below) has been undertaken,
and no Remedial Work is ongoing, with respect to the Mortgaged
Property during Borrower’s ownership thereof or, to the best of
Borrower’s knowledge, at any time prior to Borrower’s ownership
thereof; and

Botrower has disclosed in the Environmental Agreement all
material facts known to Borrower or contained in Borrower’s
records the nondisclosure of which could cause any representation
or warranty made herein or any statement made in the
Environmental Agreement to be false or materialty misleading.

The reptusentations and warranties in this Section 18 shall be continuing
representations-and warranties that shall be deemed to be made by Borrower
throughout the tern: oi the Loan, until the Indebtedness has been paid in full or
otherwise discharged.

(h)  Borrower shall prorisily notify Lender in writing upon the occurrence of
any of the following events:

(i)

(ii)

(i)

(iv)

(v)

Borrower’s discovery of any Prohibited Activity or Condition;

Borrower’s receipt of or kriorvledge of any complaint, order, notice
of violation or other communication from any tenant, management
agent, Governmental Authority-or other person with regard to
present or future alleged Prohibited ‘Activities or Conditions or any
other environmental, health or safel matters affecting the
Mortgaged Property or any other propert) 'of Borrower that is
adjacent to the Mortgaged Property;

Borrower’s receipt of or knowledge of any persoral injury claim,
proceeding or cause of action directly or indirectly-arising as a
result of the presence of asbestos or other Hazardous Materials on
or from the Mortgaged Property; :

Borrower’s discovery that any representation or warranty in this
Section 18 has become untrue after the date of this Instrument; and

Borrower’s breach of any of its obligations under this Section 18.

Any such notice given by Borrower shall not relieve Borrower of, or result in a
waiver of, any obligation under this Instrument, the Subordinate Citi Note, or any
other Subordinate Citi Loan Document.
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(1) Borrower shall pay promptly the costs of any environmental inspections,
tests or audits (“Environmental Inspections”) required by Lender or any Beneficiary
Party in connection with any foreclosure or deed in lieu of foreclosure, or as a condition
of Lender’s consent to any Transfer under Section 21, or required by Lender following a
determination by Lender that Prohibited Activities or Conditions may exist. Any such
costs incurred by Lender (including, without limitation, fees and expenses of attorneys,
expert witnesses, engineers, technical consultants and investigatory fees, whether
incurred in connection with any judicial or administrative process or otherwise) that
Borrower fails to pay promptly shall become an additional part of the Indebtedness as
provided in Section 12. The results of all Environmental Inspections made by Lender
shal’ at all times remain the property of Lender and Lender shall have no obligation to
disclos< or otherwise make available to Borrower or any other party such results or any
other infyrmation obtained by Lender in connection with such Environmental
Inspecticnz. Lender hereby reserves the right, and Borrower hereby expressly authorizes
Lender, to mak< svailable to any party, including any prospective bidder at a foreclosure
sale of the Morigrnged Property, the results of any Environmental Inspections made by
Lender with respect to the Mortgaged Property. Borrower consents to Lender notifying
any party (either as part-of a notice of sale or otherwise) of the results of any of Lender’s
Environmental Inspections. 'Borrower acknowledges that Lender cannot control or
otherwise assure the truthfuliiess or accuracy of the results of any of its Environmental
Inspections and that the release of ch results to prospective bidders at a foreclosure sale
of the Mortgaged Property may have 2 material and adverse effect upon the amount
which a party may bid at such sale. Porrower agrees that Lender shall have no liability
whatsoever as a result of delivering the resuits of any of its Environmental Inspections to
any third party, and Borrowet hereby releasss‘and forever discharges Lender from any -
and all claims, damages, or causes of action, arising out of, connected with or incidental
to the results of, the delivery of any of Lender’s Euvironmental Inspections.

() If any investigation, site monitoring, contaiiment, clean-up, restoration or
other remedial work (“Remedial Work™) is necessary to conip'v with or cure a violation
of any Hazardous Materials Law or order of any Governmenta'-Authority that has or
acquires jurisdiction over the Mortgaged Property or the use, operatisn or improvement
of the Mortgaged Property under any Hazardous Materials Law, or iz otasrwise required
by Lender as a consequence of any Prohibited Activity or Condition ‘0*'to prevent the
occurrence of a Prohibited Activity or Condition, Borrower shall, by the earlier.of (i) the
applicable deadline required by such Hazardous Materials Law or (ii) thirty-(30) days
after notice from Lender demanding such action, begin performing the Remedial Work,
and thereafter diligently prosecute it to completion, and shall in any event complete the
work by the time required by such Hazardous Materials Law. Borrower shall promptly
provide Lender with a cost estimate from an environmental consultant acceptable to
Lender to complete any required Remedial Work. If required by Lender, Borrower shall
promptly establish with Lender a reserve fund in the amount of such estimate. If in
Lender’s opinion the amount reserved at any time during the Remedial Work is
insufficient to cover the work remaining to complete the Remediation or achieve
compliance, Borrower shall increase the amount reserved in compliance with Lender’s
written request. All amounts so held in reserve, until disbursed, are hereby pledged to
Lender as security for payment of Borrower’s obligations under this Instrument. If
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Borrower fails to begin on a timely basis or diligently prosecute any required Remedial
Work, Lender may, at its option, cause the Remedial Work to be completed, in which
case Borrower shall reimburse Lender on demand for the cost of doing so. Any
reimbursement due from Borrower to Lender shall become part of the Indebtedness as
provided in Section 12.

(k)  Borrower shall comply with all Hazardous Materials Laws applicable to
the Mortgaged Property. Without limiting the generality of the previous sentence,
Borrower shall (i) obtain and maintain all Environmental Permits required by Hazardous
Materials Laws and comply with all conditions of such Environmental Permits;
(ii) <ouperate with any inquiry by any Governmental Authority; and (iii) comply with any
governimental or judicial order that arises from any alleged Prohibited Activity or
Condition.,

()] LORROWER SHALL INDEMNIFY, HOLD HARMLESS AND
DEFEND BEMEFICIARY PARTIES AND THEIR RESPECTIVE OFFICERS,
DIRECTORS, SHAREHOLDERS, PARTNERS, EMPLOYEES, AGENTS,
ATTORNEYS, TKUSTEES, HEIRS AND LEGAL REPRESENTATIVES
(COLLECTIVELY, THE(“INDEMNITEES”) FROM AND AGAINST ALL LOSSES,
PROCEEDINGS, CLAIMS, DAMAGES, PENALTIES AND COSTS (WHETHER
INITIATED OR SOUGHT BY_ GOVERNMENTAL AUTHORITIES OR PRIVATE
PARTIES), INCLUDING, WITHOUT LIMITATION, FEES AND OUT-OF-POCKET
EXPENSES OF ATTORNEYS ANL: EXPERT WITNESSES, ENGINEERING FEES,
ENVIRONMENTAL CONSULTANT!_Z7EES, INVESTIGATORY FEES, AND
REMEDIATION COSTS (INCLUDIIVG.~ WITHOUT LIMITATION, ANY
FINANCIAL ASSURANCES REQUIRED TG 5E POSTED FOR COMPLETION OF
REMEDIAL. WORK AND COSTS ASSOCIATED WITH ADMINISTRATIVE
OVERSIGHT), AND ANY OTHER LIABILITIEs OF WHATEVER KIND AND
WHATEVER NATURE, WHETHER INCURRED IIN-CONNECTION WITH ANY
JUDICIAL OR ADMINISTRATIVE PROCESS OK- THERWISE, ARISING
DIRECTLY OR INDIRECTLY FROM ANY OF THE FOLLOWING:

(1) ANY BREACH OF ANY REPRESEMTATION OR
WARRANTY OF BORROWER IN THIS SECTION 18§;

(1)  ANY FAILURE BY BORROWER TO PERFORM ANY OF ITS
OBLIGATIONS UNDER THIS SECTION 18;

(i) THE EXISTENCE OR ALLEGED EXISTENCE OF ANY
PROHIBITED ACTIVITY OR CONDITION;

(iv) THE PRESENCE OR ALLEGED PRESENCE OF HAZARDQUS
MATERIALS ON OR UNDER THE MORTGAGED PROPERTY
(WHETHER AS A RESULT OF ACTIVITIES ON THE
MORTGAGED PROPERTY OR ON SURROUNDING
PROPERTIES) OR IN ANY OF THE IMPROVEMENTS OR ON
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OR UNDER ANY PROPERTY OF BORROWER THAT IS
ADJACENT TO THE MORTGAGED PROPERTY;

(v THE ACTUAL OR ALLEGED VIOLATION OF ANY
HAZARDOUS MATERIALS LAW:

(vi) ANY LOSS OR DAMAGE RESULTING FROM A LOSS OF
PRIORITY OF THIS INSTRUMENT OR ANY OTHER
SUBORDINATE CITI LOAN DOCUMENT DUE TO AN
IMPOSITION OF AN ENVIRONMENTAL LIEN AGAINST
THE MORTGAGED PROPERTY; AND

(vii) ANY PERSONAL INJURY CLAIM, PROCEEDING OR CAUSE
OF ACTION DIRECTLY OR INDIRECTLY ARISING AS A
RESULT OF THE PRESENCE OF ASBESTOS OR OTHER
HAZARDOUS MATERIALS ON OR FROM THE
MORTGAGED PROPERTY.

(m) COUNSEL~ SELECTED BY BORROWER TO DEFEND
INDEMNITEES SHALL- 58 SUBJECT TO THE APPROVAL OF THOSE
INDEMNITEES. IN ANY (iRCUMSTANCES IN WHICH THE INDEMNITY
UNDER THIS SECTION 18 APPLiES, ANY BENEFICIARY PARTY MAY EMPLOY
ITS OWN LEGAL COUNSEL ANI CONSULTANTS TO PROSECUTE, DEFEND
OR NEGOTIATE ANY CLAIM OR LEGAL OR ADMINISTRATIVE PROCEEDING
AT BORROWER’S EXPENSE, AND S"CH BENEFICIARY PARTY, WITH THE
PRIOR WRITTEN CONSENT OF BOKROWER (WHICH SHALL NOT BE
UNREASONABLY WITHHELD, DELAYED ¢)® CONDITIONED) MAY SETTLE
OR COMPROMISE ANY ACTION OR LEGAL OR ADMINISTRATIVE
PROCEEDING. BORROWER SHALL REIMBURSE 5UCH BENEFICIARY PARTY
UPON DEMAND FOR ALL COSTS AND EXPENSES INCURRED BY SUCH
BENEFICIARY PARTY, INCLUDING, WITHOUT LIMITATION, ALL COSTS OF
SETTLEMENTS ENTERED INTO IN GOOD FAITH, AND T4 FEES AND OUT OF
POCKET EXPENSES OF SUCH ATTORNEYS AND CONSULTANTS,

(n) BORROWER SHALL NOT, WITHOUT THE PRICE WRITTEN
CONSENT OF THOSE INDEMNITEES WHO ARE NAMED AS PAKTIES TO A
CLAIM OR LEGAL OR ADMINISTRATIVE PROCEEDING (A “CLAIM”), SETTLE
OR COMPROMISE THE CLAIM IF THE SETTLEMENT (1) RESULTS IN THE
ENTRY OF ANY JUDGMENT THAT DOES NOT INCLUDE AS AN
UNCONDITIONAL TERM THE DELIVERY BY THE CLAIMANT OR PLAINTIFF
TO BENEFICIARY PARTIES OF A WRITTEN RELEASE OF THOSE
INDEMNITEES, SATISFACTORY IN FORM AND SUBSTANCE TO LENDER; OR
(2) MAY MATERIALLY AND ADVERSELY AFFECT BENEFICIARY PARTIES,
AS DETERMINED BY LENDER IN ITS DISCRETION.

(0) BORROWER'’S OBLIGATION TO INDEMNIFY THE INDEMNITEES
SHALL NOT BE LIMITED OR IMPAIRED BY ANY OF THE FOLLOWING, OR BY
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P~
ANY FAILURE OF BORROWER TO RECEIVE NOTICE OF OR CONSIDERATION
FOR ANY OF THE FOLLOWING:

(i)

(if)

(111}

(iv)

(vi)

(vii)

ANY AMENDMENT OR MODIFICATION OF ANY
SUBORDINATE CITI LOAN DOCUMENT;

ANY EXTENSIONS OF TIME FOR PERFORMANCE
REQUIRED BY ANY SUBORDINATE CITI LOAN
DOCUMENT;

ANY PROVISION IN ANY SUBORDINATE CITI LOAN
DOCUMENT  LIMITING  BENEFICIARY  PARTIES’
RECOURSE TO PROPERTY SECURING THE
INDEBTEDNESS, OR LIMITING THE PERSONAL LIABILITY
OF BORROWER OR ANY OTHER PARTY FOR PAYMENT
OF ALL OR ANY PART OF THE INDEBTEDNESS:

THE ACCURACY OR INACCURACY OF ANY
REPKESENTATIONS AND WARRANTIES MADE BY
BORAGCWER UNDER THIS INSTRUMENT OR ANY OTHER
SUBORLINATE CITI LOAN DOCUMENT;

THE RELEASE GF BORROWER OR ANY OTHER PERSON,
BY BENEFICIAR PARTIES OR BY OPERATION OF LAW,
FROM PERFORMANCE OF ANY OBLIGATION UNDER ANY
SUBORDINATE CIT[LCAN DOCUMENT;

THE RELEASE OR SUBSTITUTION IN WHOLE OR IN PART
OF ANY SECURITY FOR THEIMNDEBTEDNESS; AND

FAILURE BY BENEFICIARY PAZTIES TO PROPERLY
PERFECT ANY LIEN OR SECURITY INTEREST GIVEN AS
SECURITY FOR THE INDEBTEDNESS.

(p) BORROWER SHALL, AT ITS OWN COST AND EXPEMSRE, DO ALL
OF THE FOLLOWING:

(1)

(i)

PAY OR SATISFY ANY JUDGMENT OR DECREE THAT
MAY BE ENTERED AGAINST ANY INDEMNITEE OR
INDEMNITEES IN ANY LEGAL OR ADMINISTRATIVE
PROCEEDING INCIDENT TO ANY MATTERS AGAINST
WHICH INDEMNITEES ARE ENTITLED TQ BE
INDEMNIFIED UNDER THIS SECTION 18;

REIMBURSE INDEMNITEES FOR ANY AND ALL
EXPENSES PAID OR INCURRED IN CONNECTION WITH
ANY MATTERS AGAINST WHICH INDEMNITEES ARE
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ENTITLED TO BE INDEMNIFIED UNDER THIS SECTION 18;
AND

(i) REIMBURSE INDEMNITEES FOR ANY AND ALL
EXPENSES, INCLUDING, WITHOUT LIMITATION, FEES
AND OUT OF POCKET EXPENSES OF ATTORNEYS AND
EXPERT  WITNESSES, PAID OR INCURRED [N
CONNECTION  WITH THE ENFORCEMENT BY
INDEMNITEES OF THEIR RIGHTS UNDER THIS SECTION
18, OR IN MONITORING AND PARTICIPATING IN ANY
LEGAL OR ADMINISTRATIVE PROCEEDING.

(a, . THE PROVISIONS OF THIS SECTION 18 SHALL BE IN ADDITION
TO ANY. AND ALL OTHER OBLIGATIONS AND LIABILITIES THAT
BORROWER MAY HAVE UNDER APPLICABLE LAW OR UNDER ANY OTHER
SUBORDINAT?%: CITI LOAN DOCUMENT, AND EACH INDEMNITEE SHALL BE
ENTITLED TO INDEMNIFICATION UNDER THIS SECTION 18 WITHOUT
REGARD TO WHCLFHER ANY OTHER BENEFICIARY PARTY OR THAT
INDEMNITEE HAS EXGERCISED ANY RIGHTS AGAINST THE MORTGAGED
PROPERTY OR ANY OTHER SECURITY, OR PURSUED ANY OTHER RIGHTS
AVAILABLE UNDER THE( SUBORDINATE CITI LOAN DOCUMENTS OR
APPLICABLE LAW. IF BORROWER CONSISTS OF MORE THAN ONE PERSON
OR ENTITY, THE OBLIGATION CF THOSE PERSONS OR ENTITIES TO
INDEMNIFY THE INDEMNITEES UNDER THIS SECTION 18 SHALL BE JOINT
AND SEVERAL. THE OBLIGATION‘Cr BORROWER TO INDEMNIFY THE
INDEMNITEES UNDER THIS SECTION 18.5%ALL SURVIVE ANY REPAYMENT
OR DISCHARGE OF THE INDEBTEDNESS, AY FORECLOSURE PROCEEDING,
ANY FORECLOSURE SALE, ANY DELIVERY O ANY DEED IN LIEU OF
FORECLOSURE, AND ANY RELEASE OF RECCRI) OF THE LIEN OF THIS
INSTRUMENT.

(r) Notwithstanding anything herein to the contrary, (.} Barrower shall have
no obligation hereunder to indemnify any Indemnitee for any liabilicy uader this Section
18 to the extent that the Prohibited Activity or Condition giving rise ts such liability
resulted solely from the gross negligence or willful misconduct of such Indernnitee, and
(it} Borrower’s liability under this Section 18 shall not extend to cover the olation of
any Hazardous Materials Laws or Prohibited Conditions that first arise, commence or
occur as a result of actions of Lender, its successors, assigns or designees, after the
satisfaction, discharge, release, assignment, termination or cancellation of this Instrument
following the payment in full of the Subordinate Citi Note and all other sums payable
under the (i) any water and sewer charges which, if not paid, may result in a lien on all or
any part of the Mortgaged Property, (ii) the premiums for fire and other hazard insurance,
rental loss insurance and such other insurance as Lender may require under Section 19,
(i1} Taxes, and (iv) amounts for other charges and expenses which Lender at any time
reasonably deems necessary to protect the Mortgaged Property, to prevent the imposition
of liens on the Mortgaged Property, or otherwise to protect Lender’s interests, all as
reasonably estimated from time to time by the Subordinate Citi Loan Documents or after
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the actual dispossession from the entire Mortgaged Property of Borrower and all entities
which control, are controlied by, or are under common control with Borrower following
foreclosure of this Instrument or acquisition of the Mortgaged Property by a deed in lieu
of foreclosure.

19.  PROPERTY AND LIABILITY INSURANCE.

(a)  Borrower shall keep the Improvements insured at all times against such
hazards as Lender may from time to time require, which insurance shall include but not
be limited to coverage against loss by fire and allied perils, general boiler and machinery
covaage, business income coverage and extra expense insurance, coverage against acts
of terrerism, mold and earthquake coverage. Borrower acknowledges and agrees that
Lender’s insurance requirements may change from time to time throughout the term of
the Indevtedness. [If Lender so requires, such insurance shall also include sinkhole
insurance, 1ine subsidence insurance, earthquake insurance, and, if the Mortgaged
Property does riot eonform to applicable zoning or land use laws, building ordinance or
law coverage. If any portion of the Improvements is at any time located in an area
identified by the Federal Emergency Management Agency (or any successor to that
agency) as an area now o' he:eafter having special flood hazards, and if flood insurance
is available in that area, Borioyver shall insure such Improvements against loss by flood
in an amount equal to the maxiiraamount available under the National Flood Insurance
Program or any successor thereto.

(b)  All premiums on insurance policies required under Section 19(a) shall be
paid on or prior to the date such premium it o2, All such policies shall also be in a form
approved by Lender. All policies of property damage insurance shalil include a non-
contributing, non-reporting mortgage clause in_avor of, and in a form approved by,
Lender. Subject to the rights of the Senior Lender, Liénder shall have the right to hold the
original policies or duplicate original policies of all insuranice required by Section 19(a).
Borrower shall promptly deliver to Lender a copy of ali rénewal and other notices
received by Borrower with respect to the policies and all receipts-for paid premiums. At
least 30 days prior to the expiration date of a policy, Borrower stiall deliver to Lender the
original (or a duplicate original) of a renewal policy in form satisfactorv te-Lender.

(¢c)  All insurance policies and renewals of insurance policies required by this
Section 19 shall be in such amounts and for such periods as Lender may froin time to
time require consistent with Lender’s then current practices and standards, and shall be
issued by insurance companies satisfactory to Lender.

(d)  During any period of construction and/or rehabilitation, and at all times
prior to occupancy of the Project by any tenants following the completion of the
construction and/or rehabilitation of the Project in accordance with the Subordinate Citi
Loan Agreement, the following provisions shall apply, in addition to the other provisions
of this Section 19 and without limiting the generality of the other provisions of this
Section 19:
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(i) Borrower shall provide {or cause to be provided), maintain and keep in
force, the following insurance coverage:

(A)

(B)

Builder’s “all risk” insurance or the equivalent coverage, including
theft, to insure all buildings, machinery, equipment, materials,
supplies, temporary structures and all other property of any nature
on-site, off-site and while in transit which is to be used in
fabrication, erection, installation and construction and/or
rehabilitation of the Project, and to remain in effect until the entire
Project has been completed and accepted by Borrower and is first
occupied by any tenants (provided that in any event, such coverage
shall remain in effect until such time as Borrower has provided
Lender with evidence of property insurance covering the
Improvements and meeting the requirements of this Section 19).
Such insurance shall be provided on a replacement cost value basis
and shall include foundations, other underground property, tenant
improvements and personal property. If tenant improvements and
personal property are not included in the above coverage, they may
be insuved separately by Borrower provided coverage is acceptable
to Leader.  Builders “all risk™ insurance shall (i) be on a
nonreporting, completed value form, (ii) cover soft costs, debris
removal expense-(including removal of pollutants), resulting loss
and damage to property due to faulty or defective workmanship or
materials and ertor in design or specification, loss while the
property is in the care, <ustody and control of others to whom the
property may be entrusied, (iii}) provide that Borrower can
complete and occupy thc Morteaged Property without further
written consent from the insurer, and (iv) cover loss of income
resulting from delay in occupancy’ and use of the Mortgaged
Property due to loss. During the initial construction and/or
rehabilitation of the Project and until suci time as the Project is
first occupied by any tenants, the Borrower shsii-not be required to
maintain property insurance as required by thie/3sction 19 for so
long as Builder’s “all risk” insurance or equiveient coverage is
maintained in accordance with this paragraph.

If any portion of the Mortgaged Property is or becomes located in
an area identified by the United States Secretary of Housing and
Urban Development as an area having special flood hazards and in
which flood insurance has been made available under the National
Flood Insurance Act of 1968 and Flood Disaster Protection Act of
1973, as amended, Borrower shall also keep the improvements and
the equipment located thereon insured against loss by flood in an
amount at least equal to the principal amount of the Loan or the
maximum limits of coverage available with respect to the
Mortgaged Property, whichever is less. All such insurance shall
also cover continuing expenses not directly involved in the direct
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cost of construction, rehabilitation or renovation, including interest
on money borrowed to finance construction, rchabilitation or
renovation, continuing interest on the Loan, advertising,
promotion, real estate taxes and other assessments, the cost of
renegotiating leases, and other expenses incurred as the result of
property loss or destruction by the insured peril. Such coverage
shall not contain any monthly limitation.

(i)  If Lender fails to receive proof and evidence of the insurance required
hereunder, Lender shall have the right, but not the obligation, to obtain or
cause to be obtained current coverage and to make a Disbursement, as
defined by the Subordinate Citi Loan Agreement (or, in its sole discretion,
advance funds) to pay the premiums for it. If Lender makes an advance
for such purpose, Borrower shall repay such advance immediately on
demand and such advance shall be considered to be a demand loan to
Bomrower bearing interest at the Default Rate (as defined by the
Subordinate Citi Note) and secured by the Mortgaged Property.

()  Borrower (shall maintain at all times commercial general liability
insurance, workers’ compensation insurance and such other liability, errors and omissions
and fidelity insurance coverages a3 Lender may from time to time require, consistent with
Lender’s then current practices and standards (and from and after the Conversion Date,
any applicable Credit Enhancer Insurince Standards).

(f) Borrower shall comply wich-2ll insurance requirements and shall not
permit any condition to exist on the Mortgaged Property that would invalidate any part of
any insurance coverage that this Instrument requir2s Borrower to maintain.

(g) In the event of loss, Borrower shall give'immediate written notice to the
insurance carrier and to Lender. Subject to the rights ot*#hi= Sznior Lender, in the event
of loss in excess of $50,000, Borrower hereby authorize; and appoints Lender as
attorney-in-fact for Borrower to make proof of loss, to adjust and compromise any claims
under policies of property damage insurance, to appear in and Srosecute any action
arising from such property damage insurance policies, to collect and recerve the proceeds
of property damage insurance, and to deduct from such proceeds Leurier’s expenses
incurred in the collection of such proceeds. This power of attorney is coupied with an
interest and therefore is irrevocable. However, nothing contained in this Section 19 shall
require Lender to incur any expense or take any action. Lender may, at Lender’s option,
(1) hold the balance of such proceeds to be used to reimburse Borrower for the cost of
restoring and repairing the Mortgaged Property to the equivalent of its original condition
or to a condition approved by Lender (the “Restoration”), or (ii) apply the balance of such
proceeds to the payment of the Indebtedness, whether or not then due. To the extent
Lender determines to apply insurance proceeds to Restoration, Lender shall apply the
proceeds in accordance with Lender’s then-current policies relating to the restoration of
casualty damage on similar multifamily properties.
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(h)  Lender shall not exercise its option to apply insurance proceeds to the
payment of the Indebtedness if the loss is less than $50,000 or if all of the following
conditions are met: (i) no Event of Default (or any event which, with the giving of notice
or the passage of time, or both, would constitute an Event of Default) has occurred and is
continuing; (ii) Lender determines, in its discretion, that there will be sufficient funds to
complete the Restoration (and complete construction of the Project in accordance with
the Subordinate Citi Loan Agreement and the Plans and Specifications, as defined
therein, if such construction has not been completed at such time); (iii) Lender
determines, in its discretion, that the net operating income generated by the Mortgaged
Property after completion of the Restoration will be sufficient to meet all operating costs
ane_cther expenses, Imposition Deposits, deposits to reserves and loan repayment
obligziions relating to the Mortgaged Property; (iv) Lender determines, in its discretion,
that the R2astoration will be completed before the earlier of (A) one vear before the
maturity darsof the Subordinate Citi Note or (B) one vear after the date of the loss or
casualty; and Av>upon Lender’s request, Borrower provides Lender evidence of the
availability durinz and after the Restoration of the insurance required to be maintained
pursuant to this Instrument.

(0 If the Mortgagad Property is sold at a foreclosure sale or Lender acquires
title to the Mortgaged Proper.y, Lender shall automatically succeed to all rights of
Borrower in and to any insurar.ce rolicies and unearned insurance premiums and in and
to the proceeds resulting from any damage to the Mortgaged Property prior to such sale
or acquisition.

() Unless Lender otherwise ‘agtees in writing, any application of any
insurance proceeds to the Indebtedness shall not-extend or postpone the due date of any
annual installments referred to in the Subordinate Citi Note or change the amount of such
installments, except as provided in the Subordinate C'ti Note.

(k) Borrower agrees to execute such further evidence of assignment of any
insurance proceeds as Lender may require.

(D Borrower further agrees that to the extent that Borrower obtains any form
of property damage insurance for the Mortgaged Property or any peitién thereof that
insures perils not required to be insured against by Lender, such policy of property
damage insurance shall include a standard mortgagee clause and shall name Lender as
loss payee and, within ten (10) days following Borrower’s purchase of such additional
insurance, Borrower shall cause to be delivered to Lender a duplicate original policy of
insurance with respect to such policy. Any insurance proceeds payable to Borrower
under such policy shall be additional security for the Indebtedness and Lender shall have
the same rights to such policy and proceeds as it has with respect to insurance policies
required by Lender pursuant to this Section 19 (except that Lender shall not require that
the premium for such additional insurance be included among the Imposition Deposits).
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20.  CONDEMNATION.

(a)  Borrower shall promptly notify Lender in writing of any action or
proceeding or notice relating to any proposed or actual condemnation or other taking, or
conveyance in lieu thereof, of all or any part of the Mortgaged Property, whether direct or
indirect (a “Condemnation”), and shall deliver to the Lender copies of any and all papers
served in connection with such Condemnation. Borrower shall appear in and prosecute
or defend any action or proceeding relating to any Condemnation unless otherwise
directed by Lender in writing. Borrower authorizes and appoints Lender as attorney-in-
fact for Borrower to commence, appear in and prosecute, in Lender’s or Borrower’s
name, any action or proceeding relating to any Condemnation and to settle or
compromise any claim in connection with any Condemnation. This power of attorney is
couplet v/ith an interest and therefore is irrevocable. However, nothing contained in this
Section 20 spall require Lender to incur any expense or take any action. Borrower hereby
transfers and- pssigns to Lender all right, title and interest of Borrower in and to any
award or paymen! with respect to (i) any Condemnation, or any conveyance in lieu of
Condemnation, and (ii} any damage to the Mortgaged Property caused by governmental
action that does not resvit in a Condemnation.

(b)  Subject to the ights of the Senior Lender, Lender may apply such awards
or proceeds, after the deduction of Lender’s expenses incurred in the collection of such
amounts (including, without limitafion, fees and out-of-pocket expenses of attorneys and
expert witnesses, investigatory fees, \thether incurred in connection with any judicial or
administrative process or otherwise), at Lender’s option, to the restoration or repair of the
Mortgaged Property or to the payment ¢f‘the Indebtedness in accordance with the
provisions of the Subordinate Citi Note as to application of payments to the Indebtedness,
with the balance, if any, to Borrower. Unless-LCider otherwise agrees in writing, any
application of any awards or proceeds to the Indebtddness shall not extend or postpone
the due date of payments due under the Subordinate CiuNote or change the amount of
such payments, except as otherwise provided in the Subo:dixate Citi Note. Borrower
agrees to execute such further evidence of assignment of any awards or proceeds as
Lender may require.

21.  TRANSFERS OF THE MORTGAGED PROPERTY OR iMTERESTS IN

BORROWER.

ELERER

(@)  The occurrence of any of the following events shall constitute an Event of
Default under this Instrument:

(i} other than the lien of this Instrument and the Permitted
Encumbrances, a Transfer of all or any part of the Mortgaged
Property or any interest in the Mortgaged Property;

(ii)  aTransfer of a Controlling Interest in Borrower;
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(iii)

(iv)

)

(vi)

(vit)

(vii)

a Transfer of a Controlling Interest in any entity which owns,
directly or indirectly through one or more intermediate entities, a
Controlling Interest in Borrower;

if Borrower is a trust, the termination or revocation of such trust;
unless the trust is terminated as a result of the death of an
individual trustor, in which event Lender must be notified and such
Borrower must be replaced with an individual or entity acceptable
to Lender, in accordance with the provisions of Section 21(c)
hereot, within 90 days of such death (provided however that no
property inspection shall be required and a 1% transfer fee will not
be charged);

the merger, dissolution, liquidation, or consolidation of
(i) Borrower, or (ii) any legal entity holding, directly or indirectly,
a Controlling Interest in Borrower,

a-conversion of Borrower from one type of legal entity into another
typ: of legal entity (including the conversion of a general
partnezship into a limited partnership and the conversion of a
limited parpership into a limited liability company), whether or
not there is a Transfer; if such conversion results in a change in
any assets, habulitics, legal rights or obligations of Borrower (or of
any general partner of Borrower, as applicable), by operation of
law or otherwise;

a Transfer of the economic benefits or right to cash flows
attributable to the ownership interests in Borrower, separate from
the Transfer of the underlying Cwnership interests, unless the
Transfer of the underlying ownership intcrests would otherwise not
be prohibited by this Instrument; and

the filing, recording, or consent to filing or reorcing of any plat or
map subdividing, replatting or otherwise affecting the Mortgaged
Property or any other replat or subdivision of‘t'i¢: Mortgaged
Property, whether or not any such action affects the pitority of the
lien of this Instrument,

Lender shall not be required to demonstrate any actual impairment of its securify or any

increased risk of default in order to exercise any of its remedies with respect to an Event of

Default under this Section 21.

96378363

The occurrence of any of the following events shall not constitute an

(i)

Event of Default under this Instrument, notwithstanding any provision of Section 21(a) to
the contrary {each, a “Permitted Transfer”):

a Transter to which Lender has consented;
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(c)

requirements:

(1)

(iii)

(iv)

(vi)

{vii)

except as provided in Section 21{a){vi) and (vii), a Transfer that
occurs by devise, descent, pursuant to the provisions of a trust, or
by operation of law upon the death of a natural person;

the grant of a leasehold interest in an individual dwelling unit for a
term of two years or less not containing an option to purchase;

a Transfer of obsolete or worn out Personalty or Fixtures that are
contemporaneously replaced by items of equal or better function
and quality, which are free of liens, encumbrances and security
interests other than those created by or permitted pursuant to the
Subordinate Citi Loan Documents or consented to by Lender;

the grant of an casement, servitude, or restrictive covenant if,
before the grant, Lender determines that the easement, servitude, or
restrictive covenant will not materially affect the operation or

_value of the Mortgaged Property or Lender’s interest in the

Mortgaged Property, and Borrower pays to Lender, upon demand,
all cosis and expenses incurred by Lender in connection with
reviewr iy Borrower’s request;

the creatiori of a mechanic’s, materialman’s, or judgment lien
against the Mortgeged Property which is released of record or
otherwise remedied io Lender’s satisfaction within 45 days after
Borrower has actual or constructive notice of the existence of such
lien; and

the conveyance of the Mortgaged Property at a judicial or non-
judicial foreclosure sale under this Instrument,

P I |

Lender shall consent to a Transfer that weuld otherwise violate this
Section 21 if, prior to the Transfer, Borrower has satisfied sach of the following

(M

(i1)
(i)

the submission to Lender of all information required by Lender to
make the determination required by this Section 21(c);

the absence of any Event of Default;

the transferee meets all of the eligibility, credit, management, and
other standards (including any standards with respect to previous
relationships between Lender and the transferee and the
organization of the transferee) customarily applied by Lender at
the time of the proposed Transfer to the approval of borrowers in
connection with the origination or purchase of similar mortgage
finance structures on similar multifamily properties, unless
partially waived by Lender in exchange for such additional
conditions as Lender may require;
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(iv)

(v)

(vi)

(vit)

the Mortgaged Property, at the time of the proposed Transfer,
meets all standards as to its physical condition that are customarily
applied by Lender at the time of the proposed Transfer to the
approval of properties in connection with the origination or
purchase of similar mortgage finance structures on similar
multitamily properties, unless partially waived by Lender in
exchange for such additional conditions as Lender may require;

if transferor or any other person has obligations under any
Subordinate Citi Loan Document, the execution by the transferee
or one or more individuals or entities acceptable to Lender of an
assumption agreement that is acceptable to Lender and that, among
other things, requires the transferee to perform all obligations of
transferor or such person set forth in such Subordinate Citi Loan
Document, and may require that the transferee comply with any
provisions of this Instrument or any other Subordinate Citi Loan
Document which previously may have been waived by Lender;

Lerder's receipt of all of the following:

(A) aunon refundable review fee in the amount of $3,000 and a
transier fee equal to 1 percent of the outstanding
Indebtedness immediately prior to the Transfer; and

(B)  Borrower’s reimbursement of all of Lender’s out-of-pocket
costs (including :essonable attorneys’ fees) incurred in
reviewing the Trans!er request, to the extent such expenses
exceed $3,000; and

Borrower has agreed to Lender’s ‘conditions to approve such
Transfer, which may include, but are swi Limited to (A) providing
additional collateral, guaranties, or other c1=dit support to mitigate
any risks concerning the proposed transferee ¢r the performance or
condition of the Mortgaged Property, and (P) amending the
Subordinate Citi Loan Documents to (i) delete’ sny specially
negotiated terms or provisions previously granted for the 2xclusive
benefit of transferor and (ii) restore to original provisions of the
standard Lender forms of multifamily loan documents, to the
extent such provisions were previously modified.

For purposes of this Section, the following terms shall have the meanings

set forth below:

(1)

A Transfer of a “Controlling Interest” shall mean:

(A}  with respect to any entity, the following:
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(I}  if such entity is a general partnership or a joint
venture, a Transfer of any general partnership interest or joint
venture interest which would cause the Initial Owners to own less
than 51% of all general partnership or joint venture interests in
such entity;

(2)  ifsuch entity is a limited partnership, (A) a Transfer
of any general partnership interest, or (B) a Transfer of any
partnership interests which would cause the Initial Owners to own
less than 51% of all limited partnership interests in such entity;

(3)  if such entity is a limited liability company or a
limited liability partnership, (A} a Transfer of any membership or
other ownership interest which would cause the Initial Owners to
own less than 51% of all membership or other ownership interests
in such entity, (B) a Transfer of any membership, or other interest
af a manager, in such entity that results in a change of manager, or
(/2) a change of the non-member manager;

(3)  if such entity is a corporation (other than a Publicly-
Held Corporation) with only one class of voting stock, a Transfer
of any votiiy stock which would cause the Initial Owners to own
less than 51% ¢ voting stock in such corporation;

(5)  if suck entity is a corporation (other than a Publicly-
Held Corporation) with :pore than one class of voting stock, a
Transfer of any voting stock »hich would cause the Initial Owners
to own less than a sufficient ‘nuinber of shares of voting stock
having the power to elect the majority of directors of such
corporation; and :

(6)  if such entity is a trust (other than a Publicly-Held
Trust), the removal, appointment or substititior of a trustee of
such trust other than (A) in the case of a land trast; or (B) if the
trustee of such trust after such removal, appointment, or
substitution is a trustee identified in the trust agreeme: ipproved
by Lender; and/or

(B)  any agreement (including provisions contained in the
organizational and/or governing documents of Borrower) or
Transter not specified in clause (A), the effect of which, either
immediately or after the passage of time or occurrence of a
specified event or condition, including the failure of a specified
event or condition to occur or be satisfied, would (i) cause a
change in or replacement of the Person that controls the
management and operations of the Borrower or (ii) limit or
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otherwise modify the extent of such Person’s control over the
management and operations of Borrower.

(i)  “Publicly-Held Corporation” shall mean a corporation the
outstanding voting stock of which is registered under Section 12(b)
or 12(g) of the Securities and Exchange Act of 1934, as amended.

(iii) "“Publicly-Held Trust” shall mean a real estate investment trust
the outstanding voting shares or beneficial interests of which are
registered under Section 12(b) or 12(g) of the Securities Exchange
Act of 1934, as amended.

‘e) Lender shall be provided with written notice of all Transfers under this
Section 21, vhether or not such Transfers are permitted under Section 21(b) or approved
by Lender under-Section 21(c), no later than 10 days prior to the date of the Transfer,

()  Boirower covenants that it shall comply with all applicable legal
requirements or intereul tequirements of Lender relating to money laundering, anti-
terrorism, trade embargos and economic sanctions, now or hereafter in effect. Without
limiting the foregoing, Borrorver shall not take any action, or permit any action to be
taken, that would cause Borrower's representations and warranties in Article VII of the
Senior Loan Agreement to become uitrue or inaccurate at any time during the term of the
Loan. Upon Lender’s request from tirae ‘o time during the term of the Loan, Borrower
shall certify in writing to Lender tnal Borrower’s representations, warranties and
obligations under Article VII of the Senior i.can Agreement remain true and correct and
have not been breached, and in addition, upon recuest of Lender, Borrower covenants to
provide all information required to satisfy requesting Lender’s obligations under all
applicable legal requirements or internal requiremeats:of Lender relating to money
laundering, anti-terrorism, trade embargos and economis sanctions, now or hereafter in
effect, during the term of the Loan. Borrower shall immediatcly notify Lender in writing
of Borrower’s actual knowledge that any of such representatiors, warranties or covenants
are no longer true and have been breached or if Borrower his a reasonable basis to
believe that they may no longer be true or have been breached or thet any other violation
of the applicable legal requirements or internal requirements of Lender rél4iing to money
laundering, anti-terrorism, trade embargos and economic sanctions, now i hereafter in
effect, has occurred or is being investigated by Governmental Authorities. In/connection
with such an event, Borrower shall comply with all applicable legal requirements or
internal requirements of Lender relating to money laundering, anti-terrorism, trade
embargos and economic sanctions, now or hereafter in effect and directives of
Governmental Authorities and, at Lender’s request, provide to Lender copies of all
notices, reports and other communications exchanged with, or received from,
Governmental Authorities relating to such an event. Borrower shall also reimburse
Lender for any expense incurred by Lender in evaluating the effect of such an event on
the Loan and Lender’s interest in the collateral for the Loan, in obtaining necessary
license from Governmental Authorities as may be necessary for Lender to enforce its
rights under the Loan Documents, and in complying with all applicable legal
requirements or internal requirements of Lender relating to money laundering, anti-
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terrorism, trade embargos and economic sanctions, now or hereafter in effect applicable
to Lender as a result of the existence of such an event and for any penalties or fines
imposed upon Lender as a result thereof.

22. EVENTS OF DEFAULT. The occurrence of any one or more of the following

shall constitute an Event of Default under this Instrument:

26378363

(a) (i) any failure by Borrower to pay or deposit any payment of principal,
interest, any payment with a specified due date, or any other scheduled payment or
deposit required by the Subordinate Citi Note, this Instrument or any other Subordinate
Citi Zean Document when such payment or deposit ts due or (i1} any failure by Borrower
to payor deposit any unscheduled payment or deposit, or other payment or deposit
without a snecified due date, required by the Subordinate Citi Note, this Instrument or
any othersvoordinate Citi Loan Document, within five (5) days after written notice from
Lender;

(b)  any failure by Borrower to maintain the insurance coverage required by
Section 19;

(c)  any failure by-Porrower to comply with the provisions of Section 32;

(d)  fraud or material ipiirepresentation or material omission by Borrower, or
any of its respective officers, directors, irustees, general partners, managing members,
managers, agents or representatives in cemnection with (i) the application for the Loan,
(ii) any financial statement, rent roll, or otker report or information provided to Lender
during the term of the Indebtedness, or (i1} any. request for Lender’s consent to any
proposed action,;

(e)  any of Borrower’s representations and-wurranties in this Instrument is
false or misleading in any material respect;

(f) any Event of Default under Section 21;

(g)  the commencement of a forfeiture action or proceeding, whether civil or
criminal, which, in Lender’s judgment, could result in a forfeiture of the Mortgaged
Property or otherwise materially impair the lien created by this Instrumert oz Lender’s
interest in the Mortgaged Property;

(h)  any failure by Borrower to perform or comply with any of its obligations
under this Instrument (other than those specified in this Section 22), as and when
required, which continues for a period of thirty (30) days after written notice of such
failure by Lender to Borrower; provided, however, if such failure is susceptible of cure
but cannot reasonably be cured within such thirty (30) day period, and the Borrower shall
have commenced to cure such failure within such thirty (30) day period and thereafter
diligently and expeditiously proceeded to cure the same, such thirty (30) day period shall
be extended for an additional period of time as is reasonably necessary for the Borrower
in the exercise of due diligence to cure such failure, such additional period not to exceed
sixty (60) days. However, no such notice or grace period shall apply to the extent such
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failure could, in Lender’s judgment, absent immediate exercise by Lender of a right or
remedy under this Instrument, result in harm to Lender, impairment of the Subordinate
Citi Note or this Instrument or any other security given under any other Subordinate Citi
Loan Document;

(1) any failure by Borrower to perform any of its obligations as and when
required under any Subordinate Citi Loan Document other than this Instrument which
continues beyond the applicable cure period, if any, specified in that Subordinate Citi
Loan Document;

Q)] any exercise by the holder of any debt instrument secured by a mortgage,
deed of trust or deed to secure debt on the Mortgaged Property of a right to declare all
amounts dus under that debt instrument immediately due and payable;

(k) - 'the occurrence of a Bankruptcy Event;

) aiy Event of Default (as defined in any of the Subordinate Citi Loan
Documents), which cerdiziues beyond the expiration of any applicable cure period;

(m)  any breach ¢f; or event of default under, any other document or agreement
relating to the Loan or the provision of low income housing tax credits to the Mortgaged
Property to which Borrower is a.jarty, which continues beyond the expiration of any
applicable cure period thereunder;

(n)  any amendment, modificavon, waiver or termination of any ofthe
provisions of Borrower’s Organizational Documeznts without the prior written consent of
Lender, other than (i) modifications necessary o reflect the occurrence of a Permitted
Transfer or (ii) modifications that do not: (A) irupose any additional or greater
obligations on Borrower or any of the partners, managers or members of Borrower,
(B) reduce or relieve Borrower or any of the partners, maiagers or members of Borrower
of any of their obligations, (C} modify the timing, amounts, rinber, conditions or other
terms of the installments or other payment obligations of the paitners or members of
Borrower or (D) impair the collateral for the Loan; provided, however, that Borrower
shall promptly provide to Lender a copy of any modifications t5. Borrower’s
Organizational Documents that do not require Lender’s consent;

(0) (i) any breach of any Material Property Agreement by Borrower or its
officers, directors, employees, agents or tenants that continues beyond any applicable
notice and cure period; or (ii) any failure by Borrower or its officers, directors, employees
or agents or any other party to deliver concurrently (in case of notices given) or promptly
(in case of notices received) copies of any and all notices received or given thereby to
Lender with respect to any Material Property Agreement;

(p)  if Borrower is a trust, the termination or revocation of any such trust;
unless the trust is terminated as a result of the death of an individual trustor, in which
event Lender must be notified and such Borrower must be replaced with an individual or
entity acceptable to Lender, in accordance with the provisions of Section 21(c) hereof,
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within 90 days of such death (provided however that no property mspectmn shall be
required and a 1% transfer fee will not be charged); or

23. REMEDIES CUMULATIVE. Each right and remedy provided in this
Instrument is distinct from all other rights or remedies under this Instrument or any other
Subordinate Citi Loan Document or afforded by applicable law, and each shall be cumulative
and may be exercised concurrently, independently, or successively, in any order.

24,  FORBEARANCE.

(a)  Lender may (but shall not be obligated to) agree with Borrower, from time
to time;-and without giving notice to, or obtaining the consent of, or having any effect
upon the bhligations of, any third party obligor, to take any of the following actions:
extend th¢ time for payment of all or any part of the [ndebtedness; reduce the payments
due under thic trctrument, the Subordinate Citi Note, or any other Subordinate Citi Loan
Document; relezse anyone liable for the payment of any amounts under this Instrument,
the Subordinate Citi Note, or any other Subordinate Citi Loan Document; accept a
renewal of the Subordinate Citi Note; modify the terms and time of payment of the
Indebtedness; join in any 2xtension or subordination agreement; release any Mortgaged
Property; take or release othe: or additional security; modify the rate of interest or period
of amortization of the Subordinate Citi Note or change the amount of the monthly
installments payable under the ‘tubordinate Citi Note; and otherwise modify this
Instrument, the Subordinate Citi Note, or any other Subordinate Citi Loan Document.

(b)  Any forbearance by Lenderip exercising any right or remedy under the
Subordinate Citi Note, this Instrument, or any ed=<r Subordinate Citi Loan Document or
otherwise afforded by applicable law, shall not be 2 waiver of or preclude the exercise of
any other right or remedy, or the subsequent exerciseof any right or remedy. The
acceptance by Lender of payment of all or any part of tn< Indebtedness after the due date
of such payment, or in an amount which is less than the reavired payment, shall not be a
waiver of Lender’s right to require prompt payment when due of all other payments on
account of the Indebtedness or to exercise any remedies for any. failure to make prompt
payment. Enforcement by Lender of any security for the Incebtedness shall not
constitute an election by Lender of remedies so as to preclude the exercise of any other
right available to Lender. Lender’s receipt of any awards or proceeds undzr Sections 19
and 20 shall not operate to cure or waive any Event of Default.

25. WAIVER OF STATUTE OF LIMITATIONS. BORROWER HEREBY
WAIVES THE RIGHT TO ASSERT ANY STATUTE OF LIMITATIONS AS A BAR TO THE
ENFORCEMENT OF THE LIEN OF THIS INSTRUMENT OR TO ANY ACTION
BROUGHT TO ENFORCE ANY SUBORDINATE CITI LOAN DOCUMENT.

26.  WAIVER OF MARSHALLING. Notwithstanding the existence of any other
security interests in the Mortgaged Property held by Lender or by any other party, Lender shall
have the right to determine the order in which any or all of the Mortgaged Property shall be
subjected to the remedies provided in this Instrument, the Subordinate Citi Note, any other
Subordinate Citi Loan Document or applicable law. Lender shall have the right to determine the
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order in which any or all portions of the Indebtedness are satisfied from the proceeds realized
upon the exercise of such remedies. Borrower and any party who now or in the future acquires a
security interest in the Mortgaged Property and who has actual or constructive notice of this
Instrument waives any and all right to require the marshalling of assets or to require that any of
the Mortgaged Property be sold in the inverse order of alienation or that any of the Mortgaged
Property be sold in parcels or as an entirety in connection with the exercise of any of the
remedies permitted by applicable law or provided in this Instrument.

77.  FURTHER ASSURANCES. Borrower shall exccute, acknowledge, and deliver,
at its sole cost and expense, all further acts, deeds, conveyances, assignments, estoppel
certificates;. financing statements or amendments, transfers and assurances as Lender may
require from time to time in order to better assure, grant, and convey to Lender the rights
intended to be ‘granted, now or in the future, to Lender under this Instrument and the Subordinate
Citi Loan Documicris, In furtherance thereof, on the request of Lender, Borrower shall re-
execute or ratify any ef the Subordinate Citi Loan Documents or execute any other documents or
take such other actions as may be necessary to effect the assignment, pledge or other transfer of
the Loan to any party that niay purchase, insure, credit enhance or otherwise finance all or any
part of the Loan, including, without limitation, any Credit Enhancer (including Freddie Mac or
Fannie Mae), the U.S. Departinen. of Housing and Urban Development, or any insurance
company, conduit lender or any Gther lender or investor. Notwithstanding the foregoing
sentence, in no event shall Borrower be.rq dired to execute and deliver any document ot perform
any act otherwise required pursuant to the forecoing sentence to the extent such document or act
imposes a material additional obligation or Lability on Borrower or materially adversely affects
the rights of Borrower under any Subordinate Citi.Loan Document.

78, ESTOPPEL CERTIFICATE. Within 10 days after a request from Lender,
Borrower shall deliver to Lender a written statement, s:gned and acknowledged by Borrower,
certifying to Lender or any person designated by Lender, as »f th.e date of such statement, (i) that
the Subordinate Citi Loan Documents are unmodified and in-o:il, force and effect (or, if there
have been modifications, that the Subordinate Citi Loan Documerits are in full force and effect as
modified and setting forth such modifications); (ii) the unpaid principal balance of the
Subordinate Citi Note; (iii) the date to which interest under the Subord:aate Citi Note has been
paid; (iv) that Borrower is not in default in paying the Indebtedness or in performing or
observing any of the covenants or agreements contained in this Instrument cr oy of the other
Subordinate Citi Loan Documents (or, if Borrower is in default, describing ‘such default in
reasonable detail); (v) whether or not there are then existing any setoffs or defenses known to
Borrower against the enforcement of any right or remedy of Lender under the Subordinate Citi
Loan Documents; and (vi) any additional facts requested by Lender.

29,  GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE.

(@)  This Instrument, and any Subordinate Citi Loan Document which does not
itself expressly identify the law that is to apply to it, shall be governed by the laws of the
Property Jurisdiction.

(b)  Borrower agrees that any controversy arising under or in relation to the
Subordinate Citi Note, this Instrument, or any other Subordinate Citi Loan Document
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may be litigated in the Property Jurisdiction. The state and federal courts and authorities
with jurisdiction in the Property Jurisdiction shall have jurisdiction over all controversies
that shall arise under or in relation to the Subordinate Citi Note, any security for the
Indebtedness, or any other Subordinate Citi Loan Document. Borrower irrevocably
consents to service, jurisdiction, and venue of such courts for any such litigation and
waives any other venue to which it might be entitled by virtue of domicile, habitual
residence or otherwise. However, nothing in this Section 29 is intended to limit Lender’s
right to bring any suit, action or proceeding relating to matters under this Instrument in
any court of any other jurisdiction.

30.. . NOTICE. All notices, demands and other communications required or permitted
to be given by Lender to Borrower pursuant to this Instrument shall be in writing, and given in
accordance witn Section 6.1 of the Subordinate Citi Loan Agreement.

31.  CHANGCE IN SERVICER. If there is a change of the Servicer, Borrower will be
given notice of the chanze.

32. SINGLE ASEZ7 BORROWER. Until the Indebtedness is paid in full,
Borrower (a) shall not acquire any real or personal property other than the Mortgaged Property
and personal property related to the speration and maintenance of the Mortgaged Property; (b)
shall not operate any business other inhen-the management and operation of the Mortgaged
Property; and (c) shall not maintain its asse's in a way difficult to segregate and identify.

33.  SUCCESSORS AND ASSIGN3'BOUND. This Instrument shall bind, and the
rights granted by this [nstrument shall inure to, the successors and assigns of Lender and the
permitted successors and assigns of Borrower.

34, JOINT AND SEVERAL LIABILITY. If more than one person or entity signs
this Instrument as Borrower, the obligations of such persous and entities shall be joint and
several.

35, RELATIONSHIP OF PARTIES; NO THIRD PARTY. 3ENEFICIARY.

(@)  The relationship between Lender and Borrower shail-0s solely that of
creditor and debtor, respectively, and nothing contained in this Instrumest shall create
any other relationship between Lender and Borrower.

(b)  No creditor of any party to this Instrument and no other person (other than
a holder of the Subordinate Citi Note and Servicer) shall be a third party beneficiary of
this [nstrument or any other Subordinate Citi Loan Document. Without limiting the
generality of the preceding sentence, (i) any arrangement (a “Servicing Arrangement”)
between Lender and any Servicer for loss sharing or interim advancement of funds shall
constitute a contractual obligation of such Servicer that is independent of the obligation
of Borrower for the payment of the Indebtedness, (ii) Borrower shall not be a third party
beneficiary of any Servicing Arrangement, and (iii) no payment by Servicer under any
Servicing Arrangement will reduce the amount of the Indebtedness.
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36.  SEVERABILITY; AMENDMENTS. The invalidity or unenforceability of any
provision of this Instrument shall not affect the validity or enforceability of any other provision,
and all other provisions shall remain in full force and effect. This Instrument contains the entire
agreement among the parties as to the rights granted and the obligations assumed in this
Instrument. This Instrument may not be amended or modified except by a writing signed by the
party against whom enforcement is sought; provided, however, that in the event of a Transfer,
any or some or all of the Modifications to Instrument set forth in Exhibit B (if any) may be
modified or rendered void by Lender at Lender’s option by notice to Borrower or such
transferee.

37./ CONSTRUCTION. The captions and headings of the sections of this Instrument
are for convenience only and shall be disregarded in construing this Instrument. Any reference
in this Instruniert to an “Exhibit” or a “Section” shall, unless otherwise explicitly provided, be
construed as referrng, respectively, to an Exhibit attached to this Instrument or to a Section of
this Instrument. Al Exhibits attached to or referred to in this Instrument are incorporated by
reference into this Instrurient. Any reference in this Instrument to a statute or regulation shall be
construed as referring to that statute or regulation as amended from time to time. Use of the
singular in this Instrument iucludes the plural and use of the plural includes the singular. As
used in this Instrument, the term *1ncluding” means “including, but not limited to.”

38.  SERVICER,

(a)  Borrower further acknowledges that Lender may from time to time and in
accordance with the terms of the Subordinste Citi Loan Agreement, appoint a Servicer or
a replacement servicer to collect paymen’s, escrows and deposits, to give and receive
notices under the Subordinate Citi Note, this !nsirument, or the other Subordinate Citi
Loan Documents, and to otherwise service the Losn.” Borrower hereby acknowledges and
agrees that, unless Borrower receives written notic from Lender to the contrary, any
action or right which shall or may be taken or exercised by Lender may be taken or
exercised by Servicer with the same force and effect, incliding, without limitation, the
collection of payments, the giving of notice, the holding of escrows, inspection of the
Mortgaged Property, inspections of books and records, the request. for documents or
information, and the granting of consents and approvals. Borrower fuither agrees that,
unless Lender instructs Borrower to the contrary in writing, (i) any 4cuces, books or
records, or other documents or information to be delivered under this rist:ument, the
Subordinate Citi Note, or any other Subordinate Citi Loan Document slal also be
simultaneously delivered to the Servicer at the address provided for notices to Servicer
pursuant to Section 30 hereof, (ii) any payments to be made under the Subordinate Citi
Note or for escrows under Section 7 of this Instrument or under any of the other
Subordinate Citi Loan Documents shall be made to Servicer. In the event Borrower
receives conflicting notices regarding the identity of the Servicer or any other subject,
any such notice from Lender shall govern.

(b)  Borrower further acknowledges and agrees that, for the purpose of
determining whether a security interest is created or perfected under the Uniform
Commercial Code of the Property Jurisdiction, any escrows or other funds held by
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Servicer pursuant to the Subordinate Citi Loan Documents shall be deemed to be held by
Lender.

39. DISCLOSURE OF INFORMATION. Lender may fumish information
regarding Borrower or the Mortgaged Property to third parties with an existing or prospective
interest in the servicing, enforcement, evaluation, performance, purchase or securitization of the
Indebtedness, including but not limited to trustees, master servicers, special servicers, rating
agencies, and organizations maintaining databases on the underwriting and performance of
multifamily mortgage loans. Without limiting the generality of the foregoing, without notice to
or the consent of Borrower, Lender may disclose to any title insurance company which insures
any interest of Lender under this Instrument (whether as primary insurer, coinsurer or reinsurer)
any information, data or material in its possession relating to Borrower, the Loan, the
Improvements o:_the Mortgaged Property. Borrower irrevocably waives any and all rights it
may have under‘arplicable law to prohibit such disclosure, including but not limited to any right
of privacy.

40.  NO CHANGE IN FACTS OR CIRCUMSTANCES. Borrower warrants that
all information in Borrower’s zgplication for the Loan and in all financial statements, rent rolls,
reports, certificates and other dccuments submitted in connection with Borrower’s application
for the Loan are complete and accurote in all material respects. There has been no material
adverse change in any fact or circumstinse that would make any such information incomplete or
inaccurate.

41.  SUBROGATION. If, and to the extent that, the proceeds of the Loan are used to
pay, satisfy or discharge any obligation of Borrowsr for the payment of money that is secured by
a pre-existing mortgage, deed of trust or other lien cricumbering the Mortgaged Property (a
“Prior Lien”), such loan proceeds shall be deemed t>-have been advanced by Lender at
Borrower’s request, and Lender shall automatically, and without further action on its part, be
subrogated to the rights, including lien priority, of the owner o holder of the obligation secured
by the Prior Lien, whether or not the Prior Lien is released.

42, FINANCING STATEMENT. As provided in Section 2, this Insirument
constitutes a financing statement with respect to any part of the Mortgaged Property which is or
may become a Fixture and for the purposes of such financing statement: (a) the Ztebtor shall be
Borrower and the Secured Party shall be Lender; (b) the addresses of Borrower as Uebtor and of
Lender as Secured Party are as specified above in the first paragraph of this Instrurieut; (c) the
name of the record owner is Borrower; (d) the types or items of collateral consist of any part of
the Mortgaged Property which is or may become a Fixture; and (e} the organizational
identification number of Borrower (if any) as Debtor is set forth on Exhibit C.

43.  STATE SPECIFIC PROVISIONS (ILLINOIS).

(a) ACCELERATION; REMEDIES. At any time during the existence of an
Event of Default, Lender, at Lender’s option, may declare all of the Indebtedness to be
immediately due and payable without further demand, and may foreclose this Instrument
by judicial proceeding and may invoke any other remedies permitted by Illinois law or
provided in this Instrument or in any other Loan Document. The Indebtedness shall
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include, Lender shall be entitled to collect, and any decree which adjudicates the amount
secured by this Instrument shall include, all costs and expenses incurred in pursuing such
remedies, including attorneys’ fees, costs of documentary evidence, abstracts and title
reports, any of which may be estimated to reflect the costs and expenses to be incurred
after the entry of such a decree.

(b}  RELEASE. Upon payment of the Indebtedness, Lender shall relcase this
Instrument. Borrower shall pay Lender’s reasonable costs incurred in releasing this
[nstrument.

(¢)  WAIVER OF HOMESTEAD AND REDEMPTION. Bomower releases
and waives all rights under the homestead and exemption laws of the State of [llinois.
Borrovet acknowledges that the Mortgaged Property does not include “agricultural real
estate” o1 “residential real estate” as those terms are defined in 735 ILCS 5/15-1201 and
5/15-1219. "Pursuant to 735 ILCS 5/15-1601(b), Borrower waives any and all rights of
redemption fror: sale under any order of foreclosure of this Instrument, or other rights of
redemption, whicn may run to Borrower or any other Owner of Redemption, as that term
is defined in 735 ILC5/5/15-1212. Borrower waives all rights of reinstatement under
735 ILCS 5/15-1602 to the tuilest extent permitted by Illinois law.

(d) MAXIMUM AMOUNT OF INDEBTEDNESS. Notwithstanding any
provision to the contrary in this [rsirument, the Note or any other Loan Document which
permits any additional sums to be #dvanced on or after the date of this Instrument,
whether as additional loans or for any paynents authorized by this Instrument, the total
amount of the principal component of the Tid<btedness shall not at any time exceed three
hundred percent (300%) of the original principal smount of the Note set forth on the first
page of this Instrument.

(¢)  ILLINOIS COLLATERAL PROTECTIZMN. ACT.  Unless Borrower
provides Lender with evidence of the insurance coverage reguired by this Instrument,
Lender may purchase insurance at Borrower’s expense to proteet Lender’s interest in the
Mortgaged Property. This insurance may, but need not, proteet Borrower’s interests.
The coverage that Lender purchases may not pay any claim that Borrovrer may make or
any claim that is made against Borrower in connection with the Morigaged Property.
Borrower may cancel any insurance purchased by Lender, but only afler providing
Lender with evidence that Borrower has obtained insurance as requirz¢’ by this
Instrument. If Lender purchases insurance for the Mortgaged Property, Borrower will be
responsible for the costs of that insurance, including interest and any other charges that
Lender may impose in connection with the placement of such insurance, until the
effective date of the cancellation or expiration of such insurance. Without limitation of
any other provision of this Instrument, the cost of such insurance shall be added to the
cost of the Indebtedness secured hercby. The cost of such insurance may be more than
the cost of insurance Borrower may be able to obtain on its own.

(H APPLICABILITY OF ILLINOIS MORTGAGE FORECLOSURE LAW.
To ensure the maximum degree of flexibility of the Loan Documents under the llinois
Mortgage Foreclosure Law, if any provision of this Instrument is inconsistent with any
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applicable provision of the Illinois Mortgage Foreclosure Law, 735 ILCS 5/ 15-101, et
seq., as amended from time to time (the “Act”), the provisions of the Act shall take
precedence over the provisions of this Instrument, but the Act shall not invalidate or
render unenforceable any other provision of this Instrument that can be fairly construed
in a manner consistent with the Act. Without in any way limiting any of the Lender’s
rights, remedies, powers and authorities provided in this Instrument or otherwise, and in
addition to all of such rights, remedies, powers and authorities, Lender shall also have all
rights, remedies, powers and authorities permitted to the holder of a mortgage under the
Act. If any provision of this Instrument shall grant to Lender any rights, remedies,
powers or authorities upon default of the Borrower which are more limited than what
wonid be vested in Lender undér the Act in the absence of such provision, Lender shall
have such rights, remedies, powers and authorities that would be otherwise vested in it
under the Act. Without limitation, all expenses (including Attorneys’ Fees and Costs)
incurred 'ty Lender to the extent reimbursable under 735 ILCS 5/ 15-1510, 5/15-1512 or
any other provizion of the Act, whether incurred before or after any judgment of
foreclosure, shall ke added to the Indebtedness and included in the judgment of
foreclosure.

(g)  BUSINESS LOAN. The Borrower declares, represents, certifies and
agrees that the Borrower Loan) Proceeds will be used solely for business purposes and
that the Loan is exempt from intezest limitations pursuant to the provisions of 815 ILCS
205/4 and is an exempted transaction under the Truth in Lending Act, 15 U.S.C. Section
1601 et seq.

44.  ATTACHED EXHIBITS. The {ollowing Exhibits are attached to this
Instrument and are incorporated by reference herein as if inore fully set forth in the text hereof:

& Exhibit A Description of the Land.

£3 Exhibit B Modifications to Instrument.

3} Exhibit C Financing Statement Information.

x| Exhibit D Modifications to Instrument (Ground Lease).
E3 Exhibit E Description of Ground Lease.

3] Exhibit F Ground Lessor Subordination and Joinder

The terms of this Instrument are modified and supplemented as set forth in said Exhibits,
To the extent of any conflict or inconsistency between the terms of said Exhibits and the text of
this Instrument, the terms of said Exhibits shall be controlling in all respects.

45. WAIVER OF TRIAL BY JURY.

TO THE FULLEST EXTENT PERMITTED BY LAW, BORROWER AND
LENDER EACH (A) COVENANTS AND AGREES NOT TO ELECT A TRIAL BY JURY
WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR THE
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RELATIONSHIP BETWEEN THE PARTIES AS BORROWER AND LENDER THAT IS
TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY
JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH
RIGHT EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO TRIAL
BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND
VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOE, the undersigned has duly exccuted and delivered this
Instrument or caused this Instrument to be duly cxecuted and delivered by its authorized
represcntative as of the date first set forth above.

BORROWER:

UPD PARKVIEW, LP,
an 1llinois limited partnership

By:  Parkview Dunton, LLC,
" aredlinois §mited liability company,
its Managifa General Partner

e

J
COUNTY OF 2004 )

.
n this day of S( WeAL. | in the year 2016, before me,
. a Petary Pisblic in and for said state, personally appeared
Cullen J. Davis, the Manager of Parkview Duntoa, LLC, an Illinois limited liability company,
the Managing General Partner of UPD Parkview, LP; ar. 'linois limited partnership, known to be
the person who executed the within instrument in bepzlf of said limited partnership and
acknowledged to me that she/he executed the same for the purposes therein stated. .

IN TESTIMONY WHEREOF, | have hereunto set my hand and affixed my official seal
in the County or City and State aforesaid, the day and year first above yritten.

7

(=
"OFFICIAL SEAL" va =
SANDRA CURTIS ; Notary Public
NOTARY PUBLIC, STATE OF ILLINOIS §
EXPIRES HR0/2010 :
My Commission Expires: Jf 2/

5-1
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EXHIBIT A
LEGAL DESCRIPTION

ESTATE 1.
FEE SIMPLE INTEREST IN THE FOLLOWING DESCRIBED LAND:

LOTS 1 AND 2 IN BLOCK 15 IN TOWN OF DUNTON, (NOW ARLINGTON HEIGHTS), IN
THE WEST 1/2 OF THE SOUTHWEST 1/4 OF SECTION 29, TOWNSHIP 42 NORTH,
RANGE 14 SAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

ESTATE 2:

THE ESTATE OR INTEREST IN THE LAND DESCRIBED BELOW AND COVERED
HEREIN IS:

THE LEASEHOLD ESTATE {(SAID LEASEHOLD ESTATE BEING DEFINED IN
PARAGRAPH l.c. OF THE ALTA LEASEHOLD ENDORSEMENT(S) ATTACHED
HERETO), CREATED BY THE INSTXUMENT HEREIN REFERRED TO AS THE
AMENDED AND RESTATED GROUND LEASE, EXECUTED BY: KENNETH YOUNG
CENTER, AN ILLINOIS NOT-FOR-PROF!T CORPORATION, AS LESSOR, AND UPD
PARKVIEW, LP, AN ILLINOIS LIMITED PARTNERSHIP, AS LESSEE, DATED JULY 15,
2016, A MEMORANDUM OF WHICH WAS RECCRDED ~ AS DOCUMENT ~, WHICH
LEASE DEMISES THE FOLLOWING DESCRIBED LAND FOR A TERM OF 99 YEARS
BEGINNING ON THE LEASE DATE AS DESCRIBEZ THFREIN AND ENDING ON THE
LAST DAY OF THE MONTH FOLLOWING THE 99TH ANNIVERSARY OF THE LEASE
DATE.

LOTS 1 AND 2 IN BLOCK 15 IN TOWN OF DUNTON, (NOW ARLINGTON HEIGHTS), IN
THE WEST 1/2 OF THE SOUTHWEST 1/4 OF SECTION 29, TOUWNSHIP 42 NORTH,
RANGE 11, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN CCOK COUNTY,
ILLINOIS.

PINS: 03-29-325-004-0000
03-29-325-005-0000
03-29-325-006-0000

PROPERTY ADDRESS: 212-220 N. DUNTON, ARLINGTON HEIGHTS, ILLINOIS 60004
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EXHIBIT B

MODIFICATIONS TO INSTRUMENT

The following modifications are made to the text of the Instrument that precedes this Exhibit:

1. Section 21(a) of the Instrument is amended by adding the following at the end of
such Section:

“(xii} notwithstanding anything to the contrary herein or in Borrower’s Organizational
Documents, 4 Transfer or pledge of an interest in Borrower or any partner or member of
Borrower to a 501(c)(3) nonprofit corporation, or a limited liability company whose sole member
is a 501(c)(3) neaptofit corporation, without the prior written consent of Lender following full
review and underwriting by Lender of the proposed transferee.”

2. Section 21(b) of the Instrument is amended by adding the following at the end of
such Section:

“(viii) Provided that (1 Borrower owns the Mortgaged Property and remains the
borrower underihe, Subordinate Citi Note, (ii) Parkview Dunton, LLC, an
Mlinois limited lidkitity company (“General Partner”), is the managing
general partner of Boriower and (iii) NEF Assignment Corporation, an
Ilinois not-for-profit corpsration, as nominee, or its permitted transferee
(the “Equity Investor”), hias/not less than a 99.99% limited partnership
interest in Borrower:

(A)  the removal by Equity Investor-of General Partner as the general
partner of Borrower and its replzCement as general partner by
National Equity Fund, Inc., an (linbis not-for-profit corporation
(“Equity Investor Sponsor™), or by a-wholly-owned affiliate of
Equity Investor Sponsor, which removal shall be in accordance
with the terms of the limited partnership agrcement of Borrower
(which may be amended to the extent neccssury to effect such
removal and replacement), provided that after suci replacement,
Equity Investor Sponsor or the Initial Owners of Equity Investor
Sponsor must own not less than 51% of the general partnership or
managing membership interests, as applicable, in the entity which
replaced the removed General Partner; or;

(B) the removal by Equity Investor of General Partner, as general
partner of Borrower and its replacement as general partner by a
501(c)(3) nonprofit corporation, or a limited liability company
whose sole member is a 501(c)(3) nonprofit corporation, that is
approved by Lender based upon full review and underwriting
(i) Lender’s mortgage credit standards for nonprofit principals and
(i) the requirements for state and local real estate tax abatement;
or
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(C) Provided that no Event of Default has occurred and is continuing:
-(1) a Transfer of limited partnership interests of Equity Investor in
Borrower to (A) a wholly-owned affiliate of Equity Investor or a
wholly-owned affiliate of Equity Investor Sponsor, or (B) an entity
whose management is controlled by Equity Investor, by a wholly-
owned affiliate of Equity Investor or Equity Investor Sponsor or by
Equity Investor Sponsor, or (it) so long as Equity Investor Sponsor,
or a wholly-owned affiliate thereof, remains the sole managing
member, sole manager or sole general partner, as applicable, of
Equity Investor, the transfer of non-managing membership
interests or limited partnership interests, as applicable, in Equity
Investor. Borrower's operating agreement may be amended to the
extent necessary to effect any transfer permitted by this Section
21(b).

Boriewer must provide Lender with: (i) advance written notice of the
identity of any entity replacing the General Partner and (ii) upon request
by Lendzr from time to time, the names of all owners of interests in
Borrower, v/hetaer such interests are owned directly or indirectly.”

3. The following new Sectior.s-are added to the Instrument after the last numbered
Section:

46. RECOURSE LIABILITY. 80 long as Equity Investor has a continuing
ownership interest in Borrower, the provisions of Sertian 9 of the Subordinate Citi Note, as they
relate to Events of Default described in Section 9(d) «: the Subordinate Citi Note, shall be
operative only after Equity Investor has been given thi'ty (30) days notice of the applicable
Event(s) of Default described in Section 9(d) of the Subordinate Citi Note, together with an
opportunity within such thirty (30) day period to remedy the applicable Event(s) of Default. In
all events, Lender shall be entitled during such thirty (30) day pericd 1o exercise all of its rights
and remedies under this Instrument upon the occurrence of such Event.of Default other than
foreclosure of the Mortgaged Property.

47.  SENIOR LOAN. All of the rights of Lender and obligations‘of Botrower are
subject and subordinate to the obligations of Borrower to, and rights of, Senior Lérder under the
Senior Loan.

48. EXTENDED LOW-INCOME HOUSING COMMITMENT. Lender agrees
that the lien of this Instrument shall be subordinate to any extended low-income housing
commitment (as such term is defined in Section 42(h}(6){B) of the Internal Revenue Code) (the
“Extended Use Agreement”) recorded against the Mortgaged Property; provided that such
Extended Use Agreement, by its terms, must terminate upon foreclosure under this Instrument or
upon a transfer of the Mortgaged Property by instrument in lieu of foreclosure, in accordance
with Section 42(h)(6)E) of the Internal Revenue Code.

49.  ANNUAL LIHTC REPORTING REQUIREMENTS. Borrower must submit
to Lender each year at the time of annual submission of Borrower’s financial analysis of
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operations, a copy of the following sections of Borrower’s federal tax retumn: Internal Revenue
Forms 1065, 8586, 8609 and Form 8609, Schedule A, which must reflect the total low-income
housing tax credits (“LIHTCs") allocated to the Mortgaged Property and the LIHTCs claimed for
the Mortgaged Property in the preceding year.

50. CROSS-DEFAULT. Borrower acknowledges and agrees that (a) any failure by
Borrower or the Project to qualify for low income housing tax credits pursuant to the provisions
of Section 42 of the Internal Revenue Code and (b) any default, event of default, or breach
(however such terms may be defined) after the expiration of any applicable notice and/or cure
periods under the Extended Use Agreement shall be an Event of Default under this Instrument
and that any costs, damages or other amounts, including reasonable attorney’s fees incurred by
Lender as a result of such an Event of Default by Borrower, including amounts paid to cure any
default or eveat of default, under the Extended Use Agreement shall be an obligation of
Borrower and beconi2.a part of the Indebtedness secured by this Instrument.

51.  ANNUAL COMPLIANCE. Borrower shall submit to Lender on an annual
basis, evidence that the Maortgaged Property is in ongoing compliance with all income,
occupancy and rent restrictiois under the Extended Use Agreement relating to the Mortgaged
Property. Such submissions shall oe inade contemporaneously with Borrower’s reports required
to be made to the regulator under the Zxtended Use Agreement

52.  REGULATORY AGREEMENT. Concurrently herewith Borrower and Lender
are executing that certain Regulatory and Use Agrzement (“Subordinate Regulatory Agreement”)
which is being recorded against the Mortgaged Property. The Subordinate Regulatory
Agreement is incorporated into and made a part Of this Instrument and a default under such
Subordinate Regulatory Agreement shall constitute anFvent of Default under this Instrument
and in such event Lender may exercise all of its rights and rciedies under this Instrument.

All capitalized terms used in this Exhibit not specificallv-defined herein shall have the
meanings set forth in the text of the Instrument that precedes this Exhibii.

B-3
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EXHIBIT C

FINANCING STATEMENT INFORMATION

1. Name and Address of Debtor: UPD Parkview, LP
¢/o UP Development, LLC
900 West Jackson Blvd., Suite 2W
Chicago, [Hinois 60607

2. Debtor’s S'ta'e of Organization and Organizational 1.D.#:
Name: UPD Parkview, LP
State of Formatior.: llinois
Type of Entity: Limited Partnership
Organizational [.D.#: S027567

3. Name and Address of Securea T ziiy: Citibank, N.A.,

390 Greenwich Street, 2nd Floor
New York, New York 10013
Attention: Desk Head, Transaction
Management Group

Deal ID #23936

4. The Collateral is: Fixtuves (as that term is described in
the Urnform Commercial Code of
lltinoiz-attached to the Land
described 111 Exhibit A attached to
this Instrumen:

C-1
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EXHIBIT D

MODIFICATIONS TO INSTRUMENT
(Ground Lease)

The following modifications are made to the text of the Instrument that precedes this Exhibit:

1. The granting clause on page | is deleted in its entirety and the following new
granting clause is inserted in its place:

“Granting Clause. For the purposes of and upon the terms and conditions in this
Instrumens, 3orrower irrevocably bargains, conveys, mortgages, encumbers, transfers,
hypothecates, riedges, sets over, assigns and grants a security interest and assigns to Lender, its
successors and ssigns, the Mortgaged Property, including the Leasehold Estate in the Land
located in Cook County, Illinois, and described in Exhibit A attached to this Instroment.”

2. The defir.tion of Mortgaged Property in Section 1 is amended by deleting
paragraph (i) and inserting the failowing new paragraph in its place: “(i) the Ground Lease and
the Leasehold Estate;” |

3. The definition of Mortz2ged Property in Section 1 is amended by deleting the
word “Land” from paragraph (vili) and ing-rting the words “Leasehold Estate” in its place.

4. Section 22(d) is amended in its enfirety to read as follows:

“(d) fraud or material misrepreseniation or material omission by Borrower or
Guarantor, any of their respective officers, directors, trustees, general partners, managing
members, managers, agents or representatives iiv'connection with (i) the application for
the Loan, (i1) any financial statement, rent roll, or other resort or information provided to
Lender during the term of the Indebtedness, (iii) any request for Lender’s consent to any
proposed action, including a request for disbursement of fiinds under any Collateral
Agreement or (iv) any of the representations and warranties containad in Section 52;”

5. Section 22 is amended by inserting the following new provision as additional
subsection (t):

“any failure by Borrower to comply with the provisions of Sections 53, 54, 55,57, 58(b),
59(a) or 60;”

6. Section 1 is amended by adding the following new definitions:

“Event of Ground Lessor Bankruptcy” means either of the following actions
taken by or with respect to Ground Lessor: (i) Ground Lessor pursuant to or within the
meaning of the United States Bankruptcy Code (x) commences a voluntary case, or (y)
consents to the entry of an order for relief against it in an involuntary case; or (ii) a court
of competent jurisdiction enters an order or decree under the United States Bankruptcy
Code that is for relief against Ground Lessor in an involuntary case.

D-1
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“Ground Lease” means the lease described in Exhibit E pursuant to which
Borrower leases the Land, as such lease may from time to time be amended, modified,
supplemented, renewed and extended.

“Ground Lessee Default” means (i) a default by Borrower in making any
payment of rent, additional rent or other sum of money payable by Borrower to Ground
Lessor under the Ground Lease on the date such payment is due and payable, or (ii) a
default by Borrower in performing or observing any of the terms, covenants or conditions
of the Ground Lease (other than the payments referred to in clause (i)} required to be
performed or observed by Ground Lessee.

“Ground Lessor” means the lessor from time to time under the Ground Lease.

“Cround Lessor Default” means a default by Ground Lessor in performing or
observing any of the terms, covenants or conditions of the Ground Lease required to be
performed or observed by Ground Lessor.

“Ground Rent” :ieans the base or minimum rent payable in fixed monthly or
other periodic installments under the Ground Lease.

“Leased Premises” 1aéus the Land and any other real property leased by
Borrower pursuant to the Ground 1.<ase.

“Leasehold Estate” means Borrower’s interest in the Land and any other real
property leased by Borrower pursuant to-ihe Ground Lease, including (i) all rights of
Borrower to renew or extend the term of the Cround Lease, (ii) all amounts deposited by
Borrower with Ground Lessor under the Ground d.¢ase, (iii) Borrower’s right or privilege
to terminate, cancel, surrender, modify or amend the Ground Lease, and (iv) all other
options, privileges and rights granted and demised to Rorrower under the Ground Lease
and all appurtenances with respect to the Ground Lease.

7. The following new Sections are added at the end of the Lastrument after the last
numbered Section:

“53. REPRESENTATIONS AND WARRANTIES REGARDIMNCG GROUND
LEASE. Borrower warrants and represents to Lender that, as of the date of this Iristrument: (i)
the Ground Lease is in full force and effect in accordance with its terms; (ii) Borrower has not
waived, canceled or surrendered any of its rights under the Ground Lease; (iii} Borrower is the
sole owner of, and has good and marketable title to, the Leasehold Estate; (iv) the Leasehold
Estate, the Leased Premises and the Mortgaged Property are free and clear of all liens,
encumbrances and other matters affecting title, other than the lien of this Instrument and the
Permitted Encumbrances; (v) there is no existing Ground Lessee Default and no event has
occurred which, with the passage of time or the giving of notice, or both, would constitute a
Ground Lessee Default; and (vi) to the best of Borrower’s knowledge, there is no existing
Ground Lessor Default and no event has occurred which, with the passage of time or the giving
of notice, or both, would constitute a Ground Lessor Default.
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54. NOTICES UNDER GROUND LEASE. Borrower shall deliver to Lender,
within ten (10) days after Borrower’s receipt, a true and correct copy of each notice, demand,
complaint or request from Ground Lessor under, or with respect to, the Ground Lease.

55.  BORROWER’S OBLIGATIONS TO COMPLY WITH GROUND LEASE.
Borrower shall (i) pay the Ground Rent and all other sums of money due and payable at any time
and from time to time under the Ground Lease as and when such sums become due and payable,
but in any event before the expiration of any grace period provided in the Ground Lease for the
payment of any such sum, and (ii) at all times fully perform, observe and comply with all other
terms, covenants and conditions of the Ground Lease to be performed, observed or complied
with by BoriGwer as lessee under the Ground Lease. If the Ground Lease does not provide for a
grace period 1oz the payment of a sum of money, Borrower shall make the payment on or before
the date on which the payment becomes due and payable. Borrower shall deliver evidence of the
payment to Lernder within ten (10) days after receipt of a written request from Lender for
evidence of the payment:

56. LENDEK'S PIGHT TO CURE GROUND LESSEE DEFAULTS. At any
time after Lender receives notice of a Ground Lessee Default, (i) Lender may (but shall not be
obligated to do so), make any wayment, perform any obligation and take any other action
Borrower would have the right to pay, perform or take under the Ground Lease which Lender
deems necessary or desirable to cure the Ground Lessee Default, and (ii) Lender and its
authorized agents shall have the right at‘any time or from time to time to enter the Land and
Improvements, or any part thereof, to such ex ent'and as often as Lender, in its discretion, deems
necessary or desirable in order to cure the Grounc Lessee Default, subject to the rights of the
tenants and occupants of the Mortgaged Property. -i.ender may exercise its rights under this
Section immediately after receipt of notice of a Ground 1 ¢zsee Default and without regard to any
grace period provided to Borrower in the Ground Lease.t«<cure the Ground Lessee Default. For
purposes of exercising its rights under this Section, Lender shall be fully protected for any action
taken or omitted to be taken by Lender, in good faith, in reliznce on any written notice from
Ground Lessor stating that a Ground Lessee Default has occurred and s continuing even though
Borrower may question or deny the existence or nature of the Greund. Lessee Default, All
expenditures made by Lender pursuant to this Section to cure a Ground Lessee Default shall
become an additional part of the Indebtedness as provided in Section 12.

57. COVENANTS TO PROTECT LEASEHOLD ESTATE. Bomower shall not,
without the written consent of Lender (which may be given or withheld by Lender in its
discretion), (i) surrender the Leasehold Estate to Ground Lessor or terminate or cancel the
Ground Lease, (ii) amend, modify or change the Ground Lease, either orally or in writing, or
waive any of Borrower’s rights under the Ground Lease, (iii) subordinate the Ground Lease or
the Leasehold Estate to any mortgage, deed of trust or other lien on Ground Lessor’s fee title to
the Leased Premises, or (iv) except as otherwise provided in Section 58(b), reject or assume the
Ground Lease or assign the Leasehold Estate pursuant to Section 365(h) of the United States
Bankruptcy Code. Borrower absolutely and unconditionally transfers and assigns to Lender all
of Borrower’s rights to surrender, terminate, cancel, modify and change the Ground Lease, and
any such surrender, termination, cancellation, modification or change made without the prior
written consent of Lender shall be void and have no legal effect.
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58.  GROUND LESSEE’S BANKRUPTCY.

(a)  Borrower assigns to Lender, as additional security for the Indebtedness,
Borrower’s right to reject the Ground Lease under Section 365 of the United States Bankruptcy
Code after the occurrence of a Bankruptcy Event, subject to Section 63(b).

(b)  If, after the occurrence of a Bankruptcy Event, Borrower decides to reject the
Ground Lease, Borrower shall give Lender written notice, at least ten (10) days in advance, of
the date on which Borrower intends to apply to the Bankruptcy Court for authority and
permission to reject the Ground Lease. Lender shall have the right, but not the obligation, within
ten (10) days after receipt of Borrower’s notice, to deliver to Borrower a notice (“Lender’s
Assumption-Notice”) in which (i) Lender demands that Borrower assume the Ground Lease and
assign the Ground Lease to Lender, or its designee, in accordance with the United States
Bankruptcy Cod, und (ii) Lender agrees to cure or provide adequate assurance of prompt cure of
all Ground Lesse¢_Defaults reasonably susceptible of being cured by Lender and of future
performance under the Ground Lease. If Lender timely delivers Lender’s Assumption Notice to
Borrower, Borrower shall not reject the Ground Lease and shall, within fifteen (15) days after
receipt of Lender’s notice, coinply with the demand contained in clause (1) of Lender’s notice. If
Lender does not timely deliver Iender’s Assumption Notice to Borrower, Borrower shall have
the right to reject the Ground Lease.

59.  GROUND LESSOR’S BANKRUPTCY.

(a) If, after the occurrence of an Evesit of Ground Lessor Bankruptcy, Ground Lessor
rejects the Ground Lease pursuant to Section 363¢h) of the United States Bankruptcy Code (1)
Borrower, immediately after obtaining notice of the rejetion, shall deliver a copy of the notice
to Lender, (ii) Borrower shall not, without Lender’s pricswritten consent (which may be given
or withheld in Lender’s discretion), elect to treat the Grouid T.ease as terminated pursuant to
Section 365(h) or any other applicable provision of the United States Bankruptcy Code, and (iii)
this Instrument and the lien created by this Instrument shall extend (v und encumber Borrower’s
retained rights under the Ground Lease that are appurtenant to tii Leased Premises for the
balance of the term of the Ground Lease and for any renewal or extension of those rights under
the Ground Lease. Borrower transfers and assigns to Lender, as additional security for the
Indebtedness, Borrower’s rights, after Ground Lessor’s rejection of the Grou:d i case, to treat
the Ground Lease as terminated, and any termination of the Ground Lease made by Borrower
without Lender’s prior written consent shall be void and have no legal effect.

(b)  Borrower transfers and assigns to Lender, as additional security for the
Indebtedness, all of Borrower’s rights to damages caused by Ground Lessor’s rejection of the
Ground Lease after the occurrence of an Event of Ground Lessor Bankruptcy and all of
Borrower’s rights to offset such damages against rent payable under the Ground Lease. As long
as no Event of Default has occurred and is continuing, Lender agrees that it will not enforce its
rights under the preceding sentence, but will permit Borrower to exercise such rights with
Lender’s prior written consent. Any amounts received by Lender as damages arising out of
Ground Lessor’s rejection of the Ground Lease shall be applied in the manner set forth in
Section 9.
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60.  OPTION TO RENEW OR EXTEND GROUND LEASE. Borrower shall give
Lender written notice of Borrower’s intention to exercise each option to renew or extend the
term of the Ground Lease at least ninety (90) days, but not more than one hundred fifty (150)
days, before the last day on which the option may be timely exercised. If Borrower intends to
renew or extend the term of the Ground Lease, it shall deliver to Lender, together with the notice
of such decision, a copy of the notice of renewal or extension it delivers to Ground Lessor, If
Borrower does not intend to renew or extend the term of the Ground Lease or, if Borrower fails
to deliver its written notice of exercise of its option to renew or extend the term of the Ground
Lease at least ninety (90) days before the last day on which the option may be timely exercised,
Lender shall have the right, but shall not be obligated, to renew or extend the term of the Ground
Lease for 2ad on behalf of Borrower.

61. NO MERGER OF ESTATES. If Borrower acquires the fee estate of Ground
Lessor under th¢ Cround Lease (the “Fee Estate™) (i) there shall be no merger between the Fee
Estate and the Leasebe!d Estate unless all persons, including Lender, having an interest in the
Ground Lease conseni in. writing to the merger, and (ii) simultaneously with Borrower’s
acquisition of the Fee Estate, the lien of this Instrument shall automatically, without the necessity
of any further conveyance, bc spread to cover the Fee Estate and as so spread shall be prior to the
lien of any mortgage, deed of trist or other lien placed on the Fee Estate after the date of this
Instrument. Promptly after Borrowér's acquisition of the Fee Estate, Borrower, at its sole cost
and expense, including payment of Lepiler’s attorneys’ fees and out-of-pocket disbursements,
shall execute and deliver all documents and instruments necessary to subject the Fee Estate to the
lien of this Instrument, and shall provide to Lender a title insurance policy insuring the lien of
this Instrument as a first lien on the Fee Estate n the Leasehold Estate. If Lender acquires the
Fee Estate and the Leasehold Estate (whether pursuzotto the provisions of the Ground Lease, by
foreclosure of this Instrument, or otherwise), the Fee Fstate and the Leasehold Estate shall not
merge as a result of such acquisition and shall remain scyarate-and distinct for all purposes after
such acquisition unless and until Lender shall elect to merg?> the'Fee Estate and the Leasehold
Estate.

62.  NEW LEASE. If (i) the Ground Lease is canceled of terininated for any reason
before the natural expiration of its term, and (ii) Lender (or its designee) obizins from Ground
Lessor a new lease in accordance with the term of the Ground Lease, Borrowse shall have no
right, title or interest in and to the new lease or the leasehold estate created by the pew lease.

63. APPOINTMENT OF LENDER AS BORROWER’S ATTORNEY-IN-FACT.
Borrower makes, constitutes and appoints Lender as Borrower’s attorney-in-fact, in Borrower’s
name, place and stead, with full power of substitution, to take all actions and to sign all
documents and instruments which Lender, in its discretion, considers to be necessary or desirable
to (i) prevent or cure a Ground Lessee Defaylt pursuant to Section 56, (ii) perform or carry out
any of Borrower’s covenants under Section 55, (iii) renew or extend the term of the Ground
Lease pursuant to Section 60, (iv) appoint arbitrators and conduct arbitration proceedings
pursuant to the Ground Lease, and (v) request and obtain estoppel certificates from Ground
Lessor pursuant to the Ground Lease. Borrower gives and grants to Lender, as Borrower’s
attorney-in-fact, full power and authority to do and perform every act and sign every document
and instrument necessary and proper to be done in the exercise of the foregoing power as fully as
Borrower might or could do, and Borrower hereby ratifies and confirms all acts that Lender, as
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Borrower’s attorney-in-fact, shall lawfully do or cause to be done by virtue of this power of
attorney. This power of attorney, being coupled with an interest, shall be irrevocable as long as
any of the Indebtedness remains unpaid.”

8. All capitalized terms used in this Exhibit not specifically defined herein shall have
the meanings set forth in the text of the Instrument that precedes this Exhibit.

BORROWER’S INI
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EXHIBIT E

DESCRIPTION OF GROUND LEASE

Ground Lease dated as of July 15, 2016, by and between Kenneth Young Center, an [llinois not-
for-profit corporation, as landlord, and UPD Parkview, LP, an Illinois limited partnership, as
tenant.
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EXHIBIT F

GROUND LESSOR SUBORDINATION AND JOINDER
Subordinate Multifamily Deed of Trust, Assignment of Rents, Security Agreement and
Fixture Filing

THIS GROUND LESSOR SUBORDINATION AND JOINDER  (this
“Subordination™), dated as of the Ist day of July, 2016, is made by KENNETH YOUNG
CENTER, an Illinois not-for-profit corporation (*Ground Lessor”) and UPD PARKVIEW,
LP, an Illinvis limited partnership (“Borrower”), for the benefit of CITIBANK, N.A., and its
successors and assigns (“Lender”). The date of this Subordination as set forth above is for
reference purposes only, and this Subordination will not be effective and binding until the
Closing Date (a5'defined by the Loan Agreement).

RECITALS

A. Ground Lessorsdeasing certain real property located in Cook County, lllinois, as
described on Exhibit A attached to the Security Instrument (the “Leased Premises”) to
Borrower, pursuant to that certain Graund Lease dated as of July 15, 2016, with respect to which
a Memorandum of Lease shall be or 1ins been recorded with the Cook County Recorder’s Office
(as the same has been amended, assignid; modified, substituted or extended, hereinafter the
“Ground Lease”).

B. Lender has made a loan (the “Lsan™) to Borrower in the original principal
amount of the Subordinate Citi Note for the consiriction of improvements including a 45-unit
multifamily residential project located on the Leased Prepiises.

C. The Loan is evidenced by the Note in the aggregate original principal amount of
$750,000.00 made by Borrower, secured by, among other (nings, that certain Multifamily
Mortgage, Assignment of Rents, Security Agreement and Fixtre, Filing (the “Security
Instrument”), dated as of the date hereof, encumbering the property described on Exhibit A
attached thereto, and incorporated by reference herein, and will be advanced to Borrower
pursuant to that certain Subordinate Loan Agreement (“Loan Agreement’}.atd as of the date
hereof between Borrower and Lender (the Subordinate Citi Note, the Security Instrument, the
Loan Agreement, and all other documents executed in connection with the Loan,.ir¢luding this
Instrument, are collectively referred to as the “Subordinate Loan Documents”).

D. As a condition to the making of the Loan, Borrower is required to obtain this
Subordination from Ground Lessor, for Lender’s benefit.

NOW, THEREFORE, in consideration of ten dollars ($10.00) and other good and
valuable consideration the receipt and sufficiency of which are hereby acknowledged, Ground
Lessor and Borrower hereby certify to and agree with Lender as follows:

1. Capitalized terms not defined herein shall have the meanings ascribed thereto in
the Security Instrument.
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2. Ground Lessor hereby irrevocably bargains, conveys, mortgages, encumbers,
transfers, hypothecates, pledges, sets over, assigns and grants a security interest to Lender
Ground Lessor’s fee simple title to the Leased Premises as security for the indebtedness secured
thereby.

3. Ground Lessor hereby joins in the Security Instrument, with the same intent and
consequence as if Ground Lessor were originally a party thereto, for the purpose of imposing the
lien of the Security Instrument on the fee simple estate in the Leased Premises; provided,
however, that there shall be no personal liability on the part of Ground Lessor under the Security
Instrument, and Lender shal! look solely to Borrower and the collateral (including the fee interest
in the Lessed Premises encumbered hereby) and guaranties provided in Subordinate Loan
Documents.

4. AiLof the leasehold mortgagee protection provisions contained in the Ground
Lease, and all other provisions inuring to the benefit of leasehold mortgagees or their successors
and assigns contained ap’ the Ground Lease, are hereby incorporated into this Instrument by
reference and restated and ceafirmed by Ground Lessor for the benefit of Lender, its successors
and assigns.

5. Ground Lessor hereuy tepresents and warrants that Ground Lessor is the owner of
the fee simple estate in the Leased Preriises and is the landlord under the Ground Lease. Ground
Lessor further represents and warrants That it has not assigned, conveyed, transferred, sold,
encumbered or mortgaged its interest in th¢ Ground Lease or the Leased Premises, there are
currently no mortgages, deeds of trust or other(security interests encumbering Ground Lessor’s
fee interest in the Leased Premises and no thir¢ rarty has an option or preferential right to
purchase all or any part of the Leased Premises. Groyad Lessor covenants and agrees that it
shall not assign, convey, transfer, sell, encumber or mortasge its interest in the Ground Lease or
the Leased Premises without the prior written consent of Lerder.

6. This Subordination and the representations and agreements made herein are given
with the understanding that it constitutes a condition to the making, of the Loan, and that the
Beneficiary Parties will rely hereon. This Subordination and the represeniations and agreements
made herein shall inure to the benefit of Lender and its successors and assigns, and shall be
binding on Ground Lessor and Borrower and their respective successors and assigs.

7. This Subordination may be executed in any number of countetprits, each of
which shall be effective only upon delivery and thereafter shall be deemed an originai, and all of
which shall be taken to be one and the same instrument, for the same effect as if all parties hereto
had signed the same signature page.

8. Borrower acknowledges that the lien of the Security Instrument to the extent it
encumbers the fee estate, shall be prior and superior to the Ground Lease, to the leasehold estate
created thereby and to all rights and privileges of Borrower thereunder, and the Ground Lease,
the leasehold estate created thereby and all rights and privileges of Borrower thereunder, are
hereby subjected and made subordinate to the lien of the Security Instrument to the extent it
encumbers the fee estate.
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IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Ground
Lessor Subordination and Joinder or caused this Ground Lessor Subordination and Joinder to be
duly executed and delivered by its authorized representative as of the date first set forth above.

GROUND LESSOR:

KENNETH YOUNG CENTER,
an Illinois not-for-profit corporation

By: ) :L%ééc’

Susan Cowen, its CEQ

stateor  {Lais )

)
COUNTY OF @oo/(. s

 On tb]is W day ¢i \JLI / \/ , in the year 2016, before me,
11'%{/(!(\[ - Kmm , a'Notary Public in and for said state, personally appeared
Susan Colwen, the Chief Executive Officit of Kenneth Young Center, an lllinois not-for-profit
corporation, known to be the person who ‘executed the within instrument in behalf of said
corporation and acknowledged to me that she exccuted the same for the purposes therein stated.

IN TESTIMONY WHEREOF, I have hereunio-set my hand and affixed my official seal
in the County or City and State aforesaid, the day and ycar first above written.

Notary "uklic

(SEAL)

OFFICIAL SEiL
HENRY G KRASNUW
Notary Public - State of lliieois
My Commission Expires: My Commission Expires Oct 29, 2017

e e Lt om e o e an o o

(Signatures continue on following page.)
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BORROWER:

UPD PARKVIEW, LP,
an linois limited partnership

By:  Parkview Dunton, LLC,
an IllinoR limited lability company,
its Managing General Partner

ray.

Cuiwis, its Manager
46.

STATEOF _/ /Jé/ﬁ /)

- in the year 2016, before me,
) ry Public in and for said state, personally appeared
Cullen J. Davis, the Manager of Faitcview Dunton, LLC, an {llinois limited liability company,
the Managing General Partner of UPD Porkview, LP, an lllinois limited partnership, known to be
the person who executed the within instament in behalf of said limited partnership and
acknowledged to me that she/he executed the saras for the purposes therein stated.

IN TESTIMONY WHEREQF, [ have hereurio set my hand and affixed my official seal
in the County or City and State aforesaid, the day and 3’69/1% above written.

; e

Notary Public

"OFFICIAL SEAL"
SANDRA CURTIS
NOTARY PUBLIG, STATE OF ILLINOIS
MISSION EXPIRES 5/26/2019

{

47. My Commission Expire%?’ % &‘/ ;

i




