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MORTGAGE AND ASSIGNMENT OF RENTS

THIS MORTGAGE AND ASSIGNMENT OF RENTS (the "Instrument”) is made to be effective
this Twenty Ninth day of August, 2016, by Affordable Building & Remodeling, Inc., a(n) Illinois
Corporation whose address is 2609 Central St, Evanston, IL 60201, as mortgagor (“Borrower™) to and for
the benefit of Allen and Carol Fromowitz, whose address is 328 India Dr, Smyma, DE 19977, as
mortgagee (“Lender™).

Borrower, in consideration of (i) the loan in the original principal amount of Eighty Seven
Thousand Five Hundred and No/100 Dollars (U.S. $87,500.00) (the “Loan”) evidenced by that certain
Promissasy Note dated as of the date of this Instrument, executed by Borrower and made payable to the
order of Lerder (as amended, restated, replaced, supplemented, or otherwise modified from time to time,
the “Note™), on4 /i) that certain Borrower Agreement dated as of the date of this Instrument, executed by
and between Borroveer and Lender {as amended, restated, replaced, supplemented or otherwise modified
from time to time, the “Borrower Agreement”), and to secure to Lender the repayment of the
Indebtedness (as defired below), and all renewals, extensions and modifications thereof, and the
performance of the coveaants and agreements of Borrower contained in the Loan Documents (as defined
below), irrevocably and unconditionally mortgages, grants, assigns, remises, releases, warrants and
conveys to and for the benefit of “ender the Property (as defined below), including the real property
located in the County of Cook, State of Illinois, and described in Exhibit A attached to this Instrument
and incorporated by reference (the “Land %), to have and to hold such Property unto Lender and Lender’s
successors and assigns, forever; Borrower Fereby releasing, relinquishing and waiving, to the fullest
cxtent allowed by law, all rights and benefits, if any, under and by virtue of the homestead exemption
laws of the Property Jurisdiction (as defined below), if applicable.

If Borrower keeps, observes and performs all 0f <pz covenants and conditions of this Instrument
on its part to be kept and performed and pays, or causes to bz raid, to Lender the Note as to both principal
and interest, the last payment of which is due 9/30/2017 {the ‘Maturity Date”) as provided in the Loan
Documents, and all extensions and renewals thereof, and all of the other Indebtedness, and repays any
Joans and advances hereafter made by Lender under the terms hercef <hen this Instrument will be void;
otherwise it will remain in effect. The intent of the preceding sentenceis<bat if all of the Indebtedness is

paid in full, then this Instrument will be void; otherwise the Instrument wiil rmain in effect.

Borrower represents and warrants that Borrower is lawfully seized of ine Pianerty and has the
right, power and authority to grant, convey and assign the Property, and (hat the Property is
unencumbered except as shown on the schedule of exceptions to coverage in the tile nolicy (“Title
Policy”) issued to and accepted by Lender contemporaneously with the execution and recordation of this
Instrument and insuring Lender's interest in the Property (the "Schedule of Title Exceptions”) Forrower
covenants that Borrower will warrant and defend generally the title to the Property against all claims and
demands, subject to any easements and restrictions listed in the Schedule of Title Exceptions.

UNIFORM COVENANTS: In consideration of the mutual promises set forth in this Instrument,
Borrower and Lender covenant and agree as follows:

1. Definitions. The following terms, when used in this Instrument (including when used in the
above recitals), shall have the following meanings:

PAGE 2




1625150102 Page: 4 of 28

UNOFFICIAL COPY

a. “Borrower” means all persons or entities identified as “Borrower” in the first paragraph
of this Instryment, together with their successors and assigns.

b. “Business Day” means any day other than a Saturday, a Sunday or any other day on
which the national banking associations are not open for business in the Property Jurisdiction.

c. “Controlling Interest” means (i) 51 % or more of the ownership interests in an entity, or
(ii) a percentage ownership interest in an entity of less than 51 %, if the owner(s) of that interest
actually direct(s) the business and affairs of the entity without the requirement of consent of any
other party.

. “Enforcement Costs” means all ¢xpenses and costs, including reasonable attorneys’ fees
and.<xpenses, fees and out-of-pocket expenses of expert witnesses and costs of investigation,
incurced by Lender as a result of any Event of Default under the Loan Documents or in
connectior with efforts to collect any amount due under the Loan Documents, or to enforce the
provisions'of the other Loan Documents, including those incurred in post-judgment collection
cfforts and in axy bankruptcy or insolvency proceeding (including any action for relief from the
automatic stay-ut any bankruptcy proceeding or foreclosure) or judicial or non-judicial
foreclosure proceeditig. teihe extent permitted by law.

e. “Lvent of Default” means the occurrence of any event listed in Section 18.
f. “Governmental Authorty’ ieans any board, commission, department or body of any

municipal, county, state or federal governmental unit, or any subdivision of any of them, that has
or acquires jurisdiction over the Property or the use, operation or improvement of the Property or
over the Borrower.

g “Hazardous Materials” means petroleurr and petroleum products and compounds
containing them, including gasoline, diesel fuel and _oil; explosives; flammable materials;
radioactive materials; polychlotinated biphenyls (“PCHs”) ~ud compounds containing them; lead
and lead-based paint; asbestos or ashestos containing maten2is in any form that is or could
become friable; underground or above-ground storage tarks, whather empty or containing any
substance; any substance the presence of which on the Property 1sprehibited by any federal, state
or local authority; any substance that requires special handling ‘and any other material or
substance now or in the future that (1) is defined as a “hazardous substance,” “hazardous
material,” “hazardous waste,” “toxic substance,” “toxic pollutant,” “contan nar t,” or “pollutant”
by or within the meaning of any Hazardous Materials Law, or (i1} 1s regulated in <uy way by or
within the meaning of any Hazardous Materials Law.

h. “Hazardous Materials Laws” means all federal, state, and local laws, orditiances and
regulations and standards, rules, policies and other governmental requirements, administrative
rulings and court judgments and decrees in effect now or in the future and including all
amendments, that relate to Hazardous Materials or the protection of human health or the
environment and apply to Borrower or to the Property. Hazardous Materials Laws include, but are
not limited to, the Comprehensive Environmental Response, Compensation and Liability Act, 42
U.S.C. Section 9601, et seq., the Resource Conservation and Recovery Act of 1976, 42 US.C.
Scction 6901, ot seq.. the Toxic Substance Control Act, 15 U.8.C. Section 2601, et seq., the Clean
Water Act, 33 U.S.C. Section 1251, et seq., and the Hazardous Materials Transportation Act, 49
U.S.C. Section 5101 et seq., and their state analogs.
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L. Improvements” means the buildings, structures, improvements, and alterations now
constructed or at any time in the future constructed or placed upon the Land, including any future
replacements, facilities and additions and other construction on the Land.

j. “Indebtedness” means the principal of, interest on, and all other amounts dye at any time
under the Note, the Borrower Agreement (the “Borrower Agreement”), this Instrument or any

k. “Initial Owners” means, with respect to Borrower or any other entity, the persons or
entities *at (i) on the date of the Note, or (ii) on the date of a Transfer to which Lender hag
consented. (wr, in the aggregate 100 % of the ownership interests in Borrower or that entity,

1. “Land” mzans the land described in Exhibit A,
m. “Leases” means.4l] present and future leages, Subleases, licenses, concessions or grants or

other possessory interests ncw or hereafter in force, whether aral or written, covering or affecting
the Property, or any portion of tie ’roperty, and all modifications, extensions or renewals.

n. “Lender” means the entity identified as “Lender” in the first paragraph of this
Instrument, or any subsequent holder of tha Ntte.

agreements, the loan purpose and use affidavit, tns’ compliance agreement, any riders, borrower
resolutions and any other documents now or in the fiitire executed by Borrower, any guarantor or
any other person in connection with the Loan evidenced by i Note, as such documents may be

p. “Loan Servicer” means the entity that from time to tim< i designated by Lender to
collect payments and deposits and receive Notices under the Note, thi; Instrument and any other
Loan Document, and otherwise to service the loan evidenced by the ‘Note for the benefit of
Lender.

q. “Note” means that certain Promissory Note from Borrower to Lender ' tiie original
principal amount of $87.500.00 and dated as of even date herewith.

r. “Property” means all of Borrower’s present and future right, title and interest in and to
all of the following: (i) the Land; (ii) the Improvements; (iii) all current and future rights,
including air rights, development rights, zoning rights and other similar rights or interests,
easements, tenements, rights of way, strips and gores of land, streets, alleys, roads, sewer rights,
walers, watercourses, and appurtenances related to or benefiting the Land or the Improvements

any other part of the Property, whether or not Borrower obtained the insurance pursuant to
Lender’s requirement; (v) all awards, payments and other compensation made or to be made by
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any municipal, state or federal authority with respect to the Land, the Improvements or any other
part of the Property, including any awards or settlements resulting from condemnation
proceedings or the tota] or partial taking of the Land, the Improvements or any other part of the
Property under the power of ennnent domain or otherwise and including any conveyance in liey
thereof: (vi) all contracts, options and other agreements for the sale of the Land, the
Improvements or any other part of the Property entered into by Borrower now or in the future,
including cash or securities deposited to secure performance by parties of their obligations; (vij)
all proceeds from the conversion, voluntary or mvoluntary, of any of the above into cash or
liquidated claims, and the right to collect such proceeds; {viii) all Rents and Leases; (ix) all
earnings, royalties, accounts recetvable, issues and profits from the Land, the Improvements or
any other part of the Property, and all undisbursed proceeds of the loan secured by this
Irsttament; and (x) all tenant security deposits which have not been forfeited by any tenant under
any lsease and any bond or other security in Heu of such deposits.

8. “Proverty Jurisdiction” shall have the meaning as set forth in Section 22
t. “Renis” inzans all rents, revenues and other income of the Land or the Improvements,

whether now due zast due. or to become due and tenant security deposits.

u “Taxes” means il taxes, assessments, vault rentals and other charges, if any, whether
general, special or otherwise, mcluding all assessments for schools, public betterments and
general or local improvements/ which are levied, assess or imposed by any public authority or
quasi-public authority, and which 7 not paid, will become 2 lien on the Land or the

Improvements,
V. “Transfer” means (i) a sale, assignmént) transfer or other disposition (whether voluntary,

involuntary or by operation of law); (i) the cranting, creating or attachment of a [jen,
encumbrance or securtty interest (whether voluntary, roluntary or by operation of law); (iii) the
issuance or other creation of ap ownership interestir » legal entity, including a partnership
interest, interest in a limited liability tompany or corporate stock; (iv) the withdrawal, retirement,
removal or involuntary resignation of a partner in a partnershizn’ or a member or imanager in a
limited liability company; or (v) the merger, dissolution, liquidition, or consolidation of a Jegal
entity or the reconstitution of one type of legal entity into another typeaflegal entity. “Transfer”
does not include: (i) a conveyance of the Property at a Judicial or non-judicial foreclosure sale
under this Instrument: (ii) the Property becoming part of a bankruptcy estate hr-operation of law
under the United States Bankruptcy Code, or (iii) a lien against the Property for loca! taxes and/or
assessments not then due and payable. ‘

For purposes of defining the term Transfer, the term “partmership” shall mean~ 4 general
partnership, a limited partnership, a joint venture and a limited liability partnership, and the term
“partner” shall mean a general partner, a limited partner and a joint venturer.

2, Payment of Indebtedness; Performance under Loar Documents. Borrower shali pay the
Indebtedness when due in accordance with the terms of the Note and the other Loan Documents and shall
perform, observe and comply with all other provisions of the Note and the other Loan Documents.

3. Assignment of Leases and Rents: Appointment of Receiver: Lender in Possession.
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. As part of the consideration for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all Leases and Rents. Tt is the intention of
Borrower to establish present, absolute and irrevocable transfers and assignments to Lender of ali
Leases and Rents and to authorize and empower Lender to collect and receive all Rents without
the necessity of further action on the part of Borrower.  Borrower and Lender intend the
assignments of Leases and Rents to be effective immediately and to constitute absolute present
assignments, and not assignments for additional security only. Only for purposes of giving effect
to these absolute assignments of Leases and Rents, and for no other purpose, the Leases and
Rents shall not be deemed to be a part of the Property. However, if these present, absolute and

Property, and it is the intention of Borrower, in such circumstance, that this Instrument create and
perfeci a lien on each of the Leases and Rents in favor of Lender, which liens shall be eifective ag
of the(dae of this Instrument.

b. Until'an-Event of Defaylt has oceurred and is continuing, but subject to the limitations set
forth in the Loas Documents, Borrower shall have a revocable license to exercise af] rights,
power and authoriiy granted to Borrower under the Leases (including the right, power and
authority to modify tlie lenns of any Lease, extend or terminate any Lease, or enter into new
Leases, subject to the limiitagisns set forth in the Loan Documents), and 10 collect and recetve all
Rents. to hold all Rents in' trust for the benefit of Lender, and to apply all Rents to pay the
Monthly Debt Service Payments und the other amounts then due and payable under the other
Loan Documents and to pay the Ouent costs and expenses of managing, operating and
maintaining the Property, including tilities and Impositions, tenant improvements and other
capital expenditures. So long as no Event'of Default has accurred and is continuing {and no event
which, with the giving of notice or the passage of time, or both, would constitute an Event of
Default has occurred and is continuing), the Rants remaining after application pursuant to the
preceding sentence may be retained and distributed by Borrower free and clear of, and released
from, Lender’s rights with respect to Rents under this instrament.

c. If an Event of Default has occurred and is continuing, without the necessity of Lender
entering upon and taking and maintainin g control of the Property directly, by a receiver, or by any
other manner or proceeding permitted by the laws of the Propetty 4urisdiction, the revocable
license granted to Borrower pursuant to this Section shall automatically terminate, and Lender
shall immediately have all rights, powers and authority granted to Borrower-under any Lease
(including the right, power and anthority to modify the terms of any such [ ease or extend or
terminate any such Lease} and, without notice, Lender shall be entitled to ali Fents as they

Event of Default, Borrower authorizes Lender to collect, sue for and compromise Fen's and
directs each tenant of the Property to pay all Rents to, or as directed by, Lender, and Borrower
shall, upon Borrower’s receipt of any Rents from any sources, pay the total amount of such
receipts to Lender. Although the foregoing rights of Lender are self-effecting, at any time during
the continuance of an Event of Default, Lender may make demand for all Rents, and Lender may
give, and Borrower hereby irrevocably authorizes Lender to give, notice to all tenants of the
Property instructing them to pay all Rents to Lender. No tenant shall be obligated to inquire
further as to the occurrence or continuance of an Event of Default, and no tenant shall be
obligated to pay to Borrower any amounts that are actually paid to Lender in response to such a
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notice. Any such notice by Lender shall be delivered to each tenant personally, by mail or by
delivering such demand to each tenant.

d. It an Event of Default has occurred and is continuing, Lender may. regardiess of the
adequacy of Lender’s security or the solvency of Borrower, and even in the absence of waste,
enter upon, take and maintain full control of the Property, and may exclude Borrower and its
agents and employees therefrom, in order to perform all acts that Lender, in its discretion,

including the execution, cancellation or modification of Leases, the collection of all Rents
(including through use of a lockbox, at Lender’s election), the making of repairs to the Property
and the execution or termination of contracts providing for the Management, operation or
namtenance of the Property, for the purposes of enforcing this assignment of Rents, protecting
the Property or the security of this Instrument and the Loan, or for such other purposes as Lender
in its discretion may deem necessary or desirable.

e Notwitastanding any other right provided Lender under this Instrument or any other Loan
Document, if an Zvent of Default has occurred and is continuing, and regardless of the adequacy
of Lender’s secnrity or Borrower’s solvency, and without the necessity of giving prior notice
(oral or written) to Borrpwer, Lender may apply to any court having jurisdiction for the
appointment of a receiver for #ha Property to take any or all of the actions set forth in this Section.
If Lender elects to seek the <ppointment of a receiver for the Property at any time after an Event
of Default has occurred and (s coutinuing, Borrower, by its execution of this Instrument,
expressly consents to the appointmant o{ such receiver, including the appointment of a receiver ex
parte, if permitied by applicable law.  Borrower consents to shortened time consideration of a
motion to appoint a receiver. Lender or the receiver, as applicable, shall be entitled to receive a
reasonable fee for managing the Property ard ‘uch fee shall become an additional part of the
Indebtedness, Immediately upon appointment 4f = receiver or Lender’s entry upon and taking
possession and control of the Property, possessioil ¢ the Property and all documents, records
(including records on electronic or magnetic media), 4coounts, surveys, plans, and specifications
relating to the Property. and all security deposits and pregaid Rents, shall be surrendered to
Lender or the receiver, as applicable. If Lender or receiver t2kes possession and control of the
Property, Lender or receiver may exclude Borrower and its representatives from the Property.

f. The acceptance by Lender of the assignments of the Leases und Rents pursuant to this
Section shall not at any time or in any event obligate Lender to take any-acties.under any Loan
Document or to expend any money or to incur any expense. Lender shall not be lishle i any way

i obligated to perform any of the terms, covenants and conditions contained in any
Lease (or otherwise have any obligation with respect to any Lease);

il. obligated to appear in or defend any action or proceeding relating to any Lease or
the Property: or

iii. responsible for the operation, control, care, management or repair of the Property
or any portion of the Property.
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operation, control, care, management and repair of the Property is and shall be that of Borrower,
prior to such actual entry and taking possession and control by Lender of the Land and

g Lender shall be liabie to account only to Borrower and only for Rents actually received
by Lender. Lender shall not be liabie to Borrower, anyone claiming under or through Borrower
or anyone having an interest in the Property by reason of any act or emission of Lender under this
Section, and Borrower hereby releases and discharges Lender from any such liability to the fullest
cxtent permitted by law, provided that Lender shall not be released from liability that occurs as a
result of Lender’s gross negligence or wiliful misconduct as determined by a court of competent
Jurisdiction pursuant to a final, non-appealable court order. If the Rents are not sufficient to meet
the costs of taking control of and managing the Property and collecting the Rents, any funds
expendec by Lender for such purposes shall be added to, and become a part of, the principal
balance 4f the Indebtedness, be immediately due and payable, and bear interest at the Default
Rate from the Jdate of disbursement until fully paid. Any entering upon and taking control of the
Property by Lénder or the receiver, and any application of Rents as provided in this Instrument,
shall not cure or_v/drve any Event of Default or invalidate any other right or remedy of Lender
under applicable law ¢r plovided for in this Instrument or any Loan Document.

Compliance with Laws an( Organizational Decuments.

a. Borrower shall comply with a% laws, ordinances, regulations and requirements of any
Governmental Authority and all réchrded lawful covenants and agreements relating to or
affecting the Property, including all laws, ordinances, regulations, requirements and covenants
pertaining to health and safety, constructior, o° Improvements on the Property, fair housing,
disability accommodation, zoning and land use, ane Jeases. Borrower also shal| comply with all
applicable laws that pertain to the maintenance and dispesition of tenant security deposits,

b. Borrower shall take appropriate  measures (0 prevent, and shall not engage in or
knowingly permit, any illegal activities at the Property that corid endanger tenants or visitors,
result in damage to the Property, result in forfeiture of the - op2ty, or otherwise materially
impair the lien created by this Instrument or Lender’s interestin the Property. Borrower
represents and warrants to Lender that no portion of the Property has bees or will be purchased
with the proceeds of any illegal activity.

c. If the Borrower is an entity, Borrower shall at all times comply with all Jws, regulations
and requirements of any Governmental Authority relating to Borrower's formation; continued
existence and good standing in the Borrower’s statc of orgamization. Berrower shall at ai) times
comply with its organizational documents, including but not limited to its partnership agreement
(if Borrower is a partnership), its by-laws (if Borrower is a corporation or housing cooperative
corporation or association) or its operating agreement (if Borrower is a limited Hability company,
Joint venture or lenancy-m-common).

Use of Property. Borrower represents and warrants that the Property is not used principalty for

agricultural purposes and this Instrument does not secure an obligation incurred primarily for person,
family or househoid purposes. Borrower does not now occupy or use the Property and has no intention to
otcupy or use the Property in the future, either as Borrower’s principal residence or as a second home.
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Borrower now occupies and uses other Property or properties as Borrower’s principal residence and/or
second home,

6. Protection of Lender’s Instrument,

a, Advances, disbursements and expenditures made by Lender for the following purposes,
whether before and during a foreclosure, and at any time prior to sale, and, where applicable, after
sale, and during the pendency of any related proceedings, for the following purposes, shall, in
addition to those otherwise authorized by this Instrument, constitute “Protective Advances™

i, all advances by Lender in accordance with the terms of this Instrument to: (1)
PIEserve or maintain, repair, restore or rebuild the improvements upon the Property; (2)
preserve the lien of this Instrument or the priority thercof: or (3) enforce this Instrument,
& referred to in Subsection (b)(5) of Section 5/15-1302 of the Illinois Mortgage
Foreclosure Law, 735 ILCS 5/ I5-1101 et seq., as from time to ttme amended (the “Act”);

iL. payments by Lender of: (A) when due, installments of principal, interest or other
obligations it accordance with the terms of any prior lien or encumbrance; (B) when due,
wstallments of real =state taxes and assessments, general and special and all other taxes
and assessments. of apy kind or nature whatsoever which are assessed or imposed upon
the mortgaged real Gstate or any part thereof, (C) other obligations authorized by this
Instrument; or (D) with Conrt approval, any other amounts in connection with other liens,
encumbrances or interests teasonably necessary to preserve the status of title to the
Property, as referred to in Section 5/ 15-1505 of the Act;

I advances by Lender in sealiment or compromise of any claims asserted by
claimants under any prior liens;

iv. reasonable attorneys’ fees and other costs.incurred: (1) in connection with the
foreclosure of this Instrument as referred to in-Section-5/ 15-1504(d)(2) and 5/15-1510 of
the Act; (2) in connection with any action, suit ¢ proceeding brought by or against
Lender for the enforcement of this Instrument or arisiig from the interest of Lender
hereunder or under any of the other Loan Documents; or {3)in the preparation for the
commencement or defense of any such foreclosure or other action;

V. Lender’s fees and costs, including reasonable attorneys’ fees, arising between the
entry of judgment of foreclosure and the confirmation hearing as_ie%ired to in
Subsection (b)(1) of Section 5/ 15-1508 of the Act;

Vi advances of any amount required to make up a deficiency in depusits for
installments of taxes and assessments and insurance premiums as may be authorized by
this Instrument;

vii. expenses deductible from proceeds of sale as referred to in Subsections (&) and
(b) of Section 5/15-1512 of the Act; and

viii, expenses incurred and expenditures made by Lender for any one (1) or more of
the following: (A) premiums for casualty and Liability insurance paid by Lender whether
or not Lender or a receiver is in possession, if reasonably required, in reasonable
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amounts, and all renewals thereof. without regard to the limitation to maintaining of
existing insurance in effect at the time any receiver or mortgagee takes possession of the
Property imposed by Subsection (cX1) of Section 5/15-1704 of the Act; (B) repair or
restoration of damage or destruction in excess of available insurance proceeds or
condemnation awards; (C') bayments required or deemed by Lender to be for the benefit
of the Property under any grant or declaration of casement, easement agrecment,
agreement with any adjoining land owners or instruments creating covenants or
restrictions for the benefit of or affecting the Property; (D) pursuant 1o any lease or other
agreement for occupancy of the Property.

b. All Protective Advances shall be so much additional Indebtedness, and shall become
ipinediately due and payabie without notice and with interest thereon from the date of the
advarcs until paid at the Defaylt Rate (as defined in the Note).

c. Tats Instrument shall be a lien for all Protective Advances as to subsequent purchasers
and judgment creditors from the time this Instrument is recorded pursuant to Subsection (b)(5) of
Section 5/15-1507 f the Act.

d. All Protective Acdvances shall, except to the extent, if any, that any of the same is clearly
contrary to or inconsisteni with the provisions of the Act, apply to and be included in the:

i determination o{ th= amount of Indebtedness at any time;

i, indebtedness found das and owing to Lender in the Judgment of foreclosure and
any subsequent supplemental Judgmen:s, orders, adjudications or findings by the court of
any additional indebtedness becomiig due after such entry of judgment, it being agreed
that in any foreclosure Judgment, the covdt may reserve jurisdiction for such purpose;

iii. determination of amounts deductiole from sale proceeds pursuyant to
Section 5/15-1512 of the Act;

iv. application of income in the hands of any recciver or mortgagee in possession;
and

v, computation of any deficiency judgment bursuant to Subtestions (b)(2) and {e) of
Section 5/15-1508 and Section 5/15-1511 of the Act.

7. Inspection. Lender, its agents, representatives, and designees may make or cauge t=-be made
entries upon and inspections of the Property during normal business hours, or at any other ressonable
time, upon reasonable notice to Borrower. Notice to Borrower shall not be required in the case of an
emergency, as determined in Lender’s discretion, or when an Event of Default has occurred and is
continuing.

8. Books and Records. Borrower shall keep and maintain at all times and upon Lender’s request
shall make available to Lender complete and accurate books of account and records (including copies of
supporting bilis and invoices) adequate to reflect correctly the rehabilitation or rental of the Property, and
copies of all written contracts, Leases, and other instruments which affect the Property. The books,
records, contracts, Leases and other instruments shall be subject to examination and inspection by Lender
at any reasonable time. Borrower anthorizes Lender to obtain a credit report on Borrower at any time, If
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an Event of Default has occurred and is continuing, Borrower shall deliver to Lender upon written
demand all books and records relating to the Property.

9. Payment of Taxes, Assessments, Expenses, and Other Charges.

a. Subject to Section 11, Borrower shall pay before a penalty might attach for nonpayment
thereof, all taxes and assessments and all other charges whatsoever levied upon or assessed or
placed against the Property, except that assessments may be paid in installments so long as no
fine or penalty is added to any nstallment for the nonpayment thereof. Borrower shall likewise

3

Borrowe: shall promptly fumish to Lender al] notices received by Borrower of amounts due
under this Section and in the event Borrower shall make payment directly, Borrower shal]
promptly furnish <o Lender receipts evidencing such payments.

usuriqus, Lender may declare the Note, with interest thereon. to be immediately due and payable.

b. Borrower sha'i (1) pay the expenses of operating, managing, maintaining and repairing
the Property (including walities. repairs and replacements) before the last date upon which each
such payment may be mad- without any penalty or interest charge being added, and (i1) pay

10.  Liens. Subject to Section 11 below, Borrower shall not create, incur or suffer to exist any lien,
encumbrance or charge on the Property or any part théreof. Borrower shall pay, when due, the claims of
all persons supplying labor or matenials to or in connection with the Property within fifteen (15) calendar
days of the date that Borrower or Lender receives notice of sapie whichever occurs first.

1, Permitted Contests. Borrower shall not be requiréd 1o ( Y pay any tax, assessment or other
charge referred to in Section 9 hereof or (ii) discharge or remove ary lien, encumbrance or charge
referred to in Section 10 hereof, so long as Borrower shall (1) contest, i gocd faith, the existence, amount
or the validity thereof, the amount of damages caused thereby or the extent 4f its liability therefor, by
appropriate proceedings which shalj operate during the pendency thereof to prevent (A) the collection of,
or other realization upon the tax, assessment, charge or lien, encumbrance or chaige so contested, (B} the
sale, forfeiture or loss of the Properties or any part thereof and (C) any interfereiice ‘vith the use or
occupancy of the Properties or any part thereof and (2) shall give such security to Leidas as may be
demanded by Lender to engyre compliance with the foregoing provisions of this Section Y1 Borrower
shall give prompt written notice to Lender of the commencement of any contest referred to in this Section
I1.

12, Preservation apd Maintenance of Property. Borrower (1) shall keep the Improvements now or
hereafter erected on any Property in good repair and condition, ordinary depreciation excepted; (ir) shall,
upon damage to or destruction of the Property or any part thereof by fire or other casualty, restore, repair,
replace or rebuild the Property that is damaged or destroyed to the condition it was in immediately prior
to such damage or destruction, whether or not any insurance proceeds are available or sufficient for such
purpose, unless and to the extent that (A) Lender shall have elected to apply insurance proceeds to the
reduction of the Indebtedness in accordance with Section 15.1), or (B) insurance proceeds are reasonably
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likely to be available with respect to such damage or destruction but such funds have not been made
available to Borrower; (iii) shall consistently maintain the parking and landscaped areas of the Property in
a commereialiy reasonable manner; (iv) shall not commit waste of permit impairment or deterioration of
the Property; (v) shall not cause Or permit any alteration of the design or structural character of any
improvement now or hereafter erected on the Property if such alteration decreases the value of the

Property; (vi) shall not remove from the Property any of the fixtures and personal property; and (vii) shall
not abandon the Property.

13. Management of Property. The Inanagement of the Property shall be by either: (a) Borrower or
an entity affiliated with Borrower approved by Lender for so long as Borrower or said affiliated entity is

managing the Property in a first class manner or (b) 2 professional property management company
approved by Lender.

14, Envirymnental Hazards.
a. BorGver shall not cause or permit any of the following: (i) the presence, use, generation,

release, treatmenp?, processing, storage (including storage in above ground and underground
storage tanks), hardling, or disposal of any Hazardous Materials on or under the Property or any
other property of Betrower that is adjacent to the Property; (ii) the transportation of any
Hazardous Materials to, rom oy across the Property; or (jii) any occurrence or condition on the
Property or any other propeity oi’ Borrower that is adjacent to the Property, which occurrence or
condition is or may be in violating of Hazardous Materials Laws. The matters described in

clauses (i) through (iii) above are teferrid to collectively in this Section as “Prohibited Activities
or Condittons.”

b. Borrower shall take alf commercially reasonable actions (including the inclusion of
appropriate provisions in any Leases executed after the date of this Instrument) to prevent its
employees, agents, and contractors, and all terants . and other occupants from causing or
permitting any Prohibited Activities or Conditions.< Borrower shall not lease or allow the
sublease or use of all or any portion of the Property t6 any tedant or subtenant for nonresidential
use by any user that, in the ordinary course of jts business, v:ould cause or permit any Prohibited
Activity or Condition,

C. Borrower represents and warrants to Lender that, except a, praviously disclosed by
Borrower to Lender in writing (which written disclosure may be it ertain environmental
assessments and other written reports accepted by Lender in connection wit] the funding of the
Indebtedness and dated prior to the date of this Instrument): (i) Borrower has +iof al any time
engaged in, caused or permitted any Prohibited Activities or Conditions on the Propeity; (ii) to
the best of Borrower’s knowledge after reasonable and diligent inquiry, no Prohibiteq “civities
or Conditions exist or have existed on the Property; (iii) the Property does not now contain any
underground storage tanks, and, to the best of Borrower’s knowledge after reasonable and
diligent inquiry, the Property has not contained any underground storage tanks in the past. If
there is an underground storage tank located on the Property that has been previously disclosed
by Borrower to Lender in writing, that tank compites with all requirements of Hazardous
Materials Laws; (iv) to the best of Borrower’s knowledge after reasonable and diligent inquiry,
Borrower has complied with all Hazardous Materials Laws, including all requirements for
notification regarding releases of Hazardous Materials: (v) there are no actions, suits, claims or
proceedings pending or, to the best of Borrower's knowledge after reasonable and diligent
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inquiry, threatened that involve the Property and allege, arise out of, or relate to any Prohibited
Activity or Condition: and (vi) Borrower has not received any written complaint, order, notice of
violation or other communication from any Governmental Authority with regard to air emissions,
water discharges, noise emissions or Hazardous Materials. or any other environmental, health or

safety matters affecting the Property or any other property of Borrower that js adjacent to the
Property.

d. Borrower shall promptly notify Lender in writing upon the occurrence of any of the
following events: (1) Borrower’s discovery of any Prohibited Activity or Condition; (if)
Borrower’s receipt of or knowledge of any written complaint, order, notice of violation or other

Any such nitice given by Borrower shall not rolieve Borrower of, or result in a waiver of, any
obligation under this Instrument, the Note, or any other Loan Document,

e, Borrower ‘il comply with all Hazardous Materials Laws applicable to the Property.

f. Borrower shall uidemnify, hold harmiess and defend (i) Lender, (i1} any prior owner or
holder of the Note, (iii) the Loan Servicer, (iv) any prior Loan Servicer, (v) the officers, directors,
shareholders, partners, employees and trustees of any of the foregoing, and (vi) the heirs, legal
representatives, successors and ass 1grs.of each of the foregoing (collectively, the “Indemnitees™)
from and against ali proceedings, ¢izims, damages, penaltics and costs (whether initiated or
sought by Governmental Authorities o7 private parties), including Enforcement Costs and
remediation costs, whether incurred in conuetion with any judicial or administrative process or
otherwise, arising directly or indirectly from any of the following: (i) any breach of any
representation or warranty of Borrower in this Secaon:. (if) any failure by Borrower to perform
any of its obligations under this Section; (iii) the existonie or alleged existence of any Prohibited
Activity or Condition; (iv) the presence or alleged présence of Hazardous Materials on or under
the Property or in any of the Improvements or on or under.ary property of Borrower that 18
adjacent to the Property; and (v) the actual or alleged violation 6fian s Hazardous Materials Law.

g Counsel selected by Borrower 1o defend Indemnitees shall be subject to the approval of
those Indemnitees, In any circumstances in which the indemnity unde: thie Section applies,

claim or legal or administrative proceeding and Lender, with the prior writiet consent of
Borrower {which shall not be unreasonably withheid, delayed or conditioned) riny settle or
compromise any action or legal or administrative proceeding. However, unless ai; ivent of
Default has occurred and is continuing, or the interests of Borrower and Lender are in conflict, as
determined by Lender in its discretion, Lender shall permit Borrower to undertake the actions
referenced in this Section in accordance with this Section I7(g) and Section 17(h) so long as
Lender approves such action, which approval shall not be unreasonably withheld or delayed.
Borrower shall retmburse Lender upon demand for all costs and expenses incurred by Lender,
including all costs of settlements entered into in good faith, consultants’ fees and Enforcement
Costs,
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h. Borrower shall not, without the prior written consent of those Indemnitecs who are
named as parties to a claim or legal or administrative proceeding (a “Claim™), settle or

include as an unconditional term the delivery by the claimant or plaintiff to Lender of g written
release of those Indenmitees, satisfactory in form and substance to Lender; or (ii) may materially
and adversely affect Lender, as determined by Lender in its discretion,

i Borrower’s obligation to indemnify the Indemnitees shall not be limited or impaired by
any of the following, or by any failure of Borrower or any guarantor to receive notice of or

Document; (ii) any extensions of time for performance required by any Loan Document; (iif) any
provision in any of the Loan Documents limiting Lender’s recourse to property securing the
Indeptedness, or limiting the personal tability of Borrower or any other party for payment of all
or any part of the Indebtedness: (iv) the accuracy or inaccuracy of any representations and
warrantizs rade by Borrower under this Instrument or any other Loan Document; (v} the release
of Borrowe! o any other person, by Lender or by operation of law, from performance of any
obligation under any Loan Document; (vi) the release or substitution in whole or in part of any
security for the InZ¢otedness: and (vii) Lender’s failure to properly perfect any lien or security
interest given as securty ‘orthe Indebtedness.

i- Borrower shall, at it own cost and expense, do all of the following: (i) pay or satisfy any
Judgment or decree that may bt eitered against any Indemnitee or Indemnitees in any legal or
admintstrative proceeding incideny te “ay matters agamst which Indemnitees are entitled to be
indemmified under thig Section; reirnhurse Indemnitees for any cxpenses paid or incurred in
connection with any matters against which Indemnitees are entitled to be indemnified under this
Section; and (iii) reimburse Indemnitees for «ny and all expenses, including Enforcement Costs,
paid or incurred in connection with the enforciment by Indemnitees of their rights under this
Section, or in monitoring and participating in any legal or administrative proceeding,

k. The provisions of this Section shall be in addition *5 auy and ali other abligations and
liabilities that Borrower may have under applicable law op vnder other Loan Documents, and
cach Indemnitee shall be entitled 1o indemnification under this S -ction without regard to whether
Lender or that Indemnitee has exercised any rights against the Pzoperty or any other security,
pursued any rights against any guarantor, or pursued any other rights available under the Loan
Documents or applicable law. If Borrower consists of more than one’persen or entity, the
obligation of those persons or entities to indemnify the Indemnitees under tas Section shall be
joint and several. The obligation of Borrower to indemnify the Indemnitees unzer this Section
shall survive any repayment or discharge of the Indebtedness, any foreclosure preczeding, any
foreclosure sale, any delivery of any deed in liey of foreclosure, and any release of recordiof the

Insurance,

a. Risks te be Insured. Borrower, at its sole cost and expense, will maintain insurance of
the following character:
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i. Property Insurance. Insurance on any Improvements now existing or hereafter
erected on any Property and on the fixtures and personal property included in the

Property against loss by fire, and other hazards covered by the so-called “all-risk” form
of policy without a co-insurance clause in an amount equal to the actual replacement cost
thereof without deduction for physical depreciation, which insurance shall in no event be

form, including Coverage available on the so-called “all-risk” non-reporting form of

policy for an amount equal to 100% of the insurable replacement valye of the
Improvements.

ii. Worker’s Compensation Insurance. Whiie any Improvement are in the course
of bzing.constructed, renovated or rebuilt on any Property, such workers’ compensation
insurariceay is required by statute in the Property Jurisdiction,

jii. Other Insvrance. Such other Insurance as may from time to time be reasonably
required by Lender in arder to protect the interest of Lender.

b. Policy Provisions. Alf wolicies of insurance required pursuant to Section 15(a): (1) shall
contain a standard noncontributory. morigagee clause naming Lender as the person to which all
payments made by such insurance coin pany shall be paid, (2) shall be maintained throughout the
term of the Note without cost to Lender, (3) shall be assigned and delivered to Lender, (4) shall
contain a provision shall contain such proyisions as Lender deems reasonably necessary or
desirable to protect the interests of Lender, including. without limitation, endorsements providing
that neither Borrower, Lender nor any other party-sh<ll-be a co-insurer under said policies and
that  Lender shall receive at least thirty (30) days orior. written notice of any modification,
reduction or cancellation, (5) shall be for a term of nor jess tlian, one year, (6) shal] be issued by
an insurer licensed in the country in which the Property are incated, (7) shall provide that Lender
may, but shall not be obligated to, make premium payments -ty prevent any cancellation,
endorsement, alteration or reissuance, and such payments shall bé »Ceented by the insurer to
prevent same, (8) shall be satisfactory in form and substance to Lender and shall be approved by
Lender as to amounts, form, rigk coverage, deductibles, Joss payees ana-insureds, and (9) shall
provide that al} claims shall be allowable on events as they occur. All insiran_e policies and
renewals thereof maintained by Borrower pursuant to subparagraphs (a)(i) and (a}111) above shall
contan a standard mortgagee clause in favor of and i form acceptable to Lender. "Fo< fasurance
maintained pursuant to subparagraphs (a)(1) and (a)(ii) and (al(iii) shall name Lendér as an
additional insured, Upon demand therefor, Borrower shall reimburse Lender for al] of Lender’s
reasonable costs and expenses incurred n obtaining any or all of said policies or otherwise
causing the compliance with the terms and provisions of this Section 13, including (without
limitation) replacement of any so-called “forced placed” insurance coverages. All policies
required pursuant to Section 15(a) shall be issued by an insurer with a clajms paying ability rating
of “A-/V™ or better by A.M. Best Company’s Ratings Services. Borrower shall pay the premiums
for such policies as the same become due and payable. If Borrower receives from any insurer any
written notification or threat of any actions or proceedings regarding the non-compliance or non-
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conformity of any Property with any insurance requirements, Borrower shall give prompt notice
thereof to Lender,

required under this Section IS, and Borrower shall promptly furnish to Borrower copies of all
renewal notices and all receipts of paid premiums recejved by them. At Jeast thirty (30) days
prior to the expiration date of 4 required policy, Borrower shali deliver to Lender a copy of a
renewal policy in form satisfactory to Lender,

d. Assignment of Policies. In the event of the entry of Judgment of foreclosure, sale of any
Property by non-judicial foreclosure sale or delivery of a deed in liey of foreclosure, Lender
hereby-is authorized {without the consent of Borrower) to assign any and all policies to the
purcheser or transferee thereunder, or to take such other steps as Lender may deem advisable to
cause the inerest of such transferee or purchaser to be protected by any of the policies without
credit or allcwapse to Borrower for prepaid premiums thereon,

e Notice of Samage or Destruction, Adjusting Loss. If 5 Property or any part thereof

shall be damaged or (esirn yed by fire or other casualty, Borrower will promptly give written
notice thereof to the insusance sarrier and Lender, and will not adjust any damage or loss which is
reasonably estimated by Leader in good faith to exceed $15,000.00 unless, Lender shall have
joined in such adjustment; but il thare has been no adjustment of any such damage or loss within
four months from the date of occuenes thereof and if an Event of Defaylt shall exist at the end
of such four-month period or at any tirie thereafter, Lender may alone make proof of Joss, adjust
and compromise any claim under the policies and appear in and prosecute any action arising from
such policies. In connection therewith, Borower does hereby irrevocably authorize, empower
and appoint Lender as attorney-in-fact for Bo‘rower (which appointment is coupled with an
interest) to do any and all of the foregoing in the naine a=d on behalf of Borrower.

f. Application of Insurance Proceeds, All sums paid under any policy required by this
Section 15 shall be paid directly to Lender. Any such procaeds received by Lender shall, after
deduction therefrom of all reasonable costs and expenses actual'y-ihcurred by Lender, including
attorneys’ fees, at Lender’s reasonable discretion be (1) released to Borrower; (2) applied {(upon
compliance with such terms and conditions as may be required by Lencer) wo Iepair or restoration,
either partly or entirely, of the Property so damaged, or (3) applied o the-payment of the
Indebtedness in such order and manner as Lender, in its sole discretion, may elect, whether or not
due. In any event, the unpaid portion of the Indebtedness shall remain in full forcd »iid-effect and
the payment thereof shall not be excused.

g. Reimbursement of Lender’s Ex enses. Borrower shall promptly reimburse Lender
upon demand for all of Lender's expenses incurred in connection with the collection of the
insurance proceeds, including but not limited to, reasonable attorneys” fees, and all such costs and

would be contrary to applicable law, in which event such amounts shall bear interest at the
highest rate which may be collected from Borrower under applicable law),

Condemnation.
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a. Borrower hereby irrevocably assigns to Lender any award or payment which becomes
payable to Borrower on account of the Property by reason of any taking of the Property, or any
part thereof, whether directly or indirectly or temporarily or permanently, in or by condemnation
or other eminent domain proceedings (hereinafter calied “Taking™). Forthwith upon receipt by
Borrower of notice of the institution of any proceeding or negotiations for a Taking, Borrower

Lender may not be a party to any such proceeding, will promptly give to Lender copies of all
notices, pleadings, Judgments, determinations and other papers received by Borrower therein,

have <onsented thereto in writing,  All Taking awards shal] be adjusted jointly by Borrower and
Lendet. Al awards payable as a result of a Taking shall be paid to Lender, which may, at its soje
option 2ad. discretion, apply them, after first deducting Lender’s expenses incurred in the
collection tl.eicof, to the payment of the Indebtedness, whether or not due and in such order of
application as'L<nder may determine, or to the Tepair or restoration of the Property, in such
Manner as Lender'inay determine. Notwithstanding the previous sentence, if Lender determines
in its reasonable disc et g that, after deducting Lender’s expenses incurred in the collection
thereof, the condemnation awaed {together with any additiona] capital contributions made by the
partners of Borrower) is adéquate to complete the repair or restoration, Borrower shall have the
right to use the condemnation award to complete such Tepair or restoration as is necessitated by
such Taking. Any application of Takipg awards shall not extend or postpone the due dates of any
regularly scheduled payment or mandatory.prepayment payable under the Note or change the
amount of any such payment or prepaymeit.

b. If the Taking involves the taking of any tmrovement now or hereafier located on any
Property, Borrower shall proceed, with reasonable dilisence, to demolish and TEMOVE any ruins
and complete repair or restoration of the Property as nea.ly-as possible to its respective size, type
and character immediately prior to the Taking, provided Fender determines in its reasonable
discretion that the condemmnation award (together with any addit:onal capital contributions made
by the partners of Borrower) is adequate to complete the repaicor restoration, Borrower shall
have the right to use the condemnation award to complete such repaic or restoration, Borrower
shall promptly reimburse Lender upen demand for all of Lender’s reasonabic expenses {including
reasonable attorney’s fees) incurred in the collection of awards and their~disbursement in
accordance with this Section, and all such eXpenses, together with interest frim. the date of
disbursement at the regular interest rate under the Note (unless coliection of Antérest from
Borrower at such rate would be contrary to applicable law, in which event such ariounts shall
bear interest at the highest rate which may be collected from Borrower under applicable law),

Transfer of the Property or Interests in Borrower.

a The occurrence of any of the following Transfers shail constitute an Event of Default
under this Instrument: (i) a Transfer of all or any part of the Property or any nterest in the
Property; (i) if Borrower is a limited partnership, a Transfer of (A) any general partnership
interest, or (B) limited partnership interests in Borrower that would cause the Initial Owners of
Borrower to own less than a Controlling Tnterest of all limited partnership interests in Borrower:
(iti) if Borrower is a general partnership or a joint venture, a Transfer of any general partnership
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less than a Controlling Interest of al] the membership interests in Borrower, (B) a Transfer of any
membership or other interest of a manager in Borrower that results in a change of manager, or (C)
a change of a nonmember manager; (v} if Borrower is a corporation, (A) the Transfer of any
voting stock in Borrower which would cause the Initial Owners 1o own less than a Controlling
Interest of any class of voting stock in Borrower or (B) if the outstanding voting stock in
Borrower is held by 100 or more shareholders, one or more Transfers by a single transferor
within a 12-month period affecting an aggregate of 10 % or more of that stock; (vi) if Borrower is
a frust, {A) a Transfer of any beneficial interest in Borrower which would cause the Initial
Owners to own less than a Controlling Interest of all the beneficial interests in Borrower, (B) the
terinination or revocation of the trust, or (C} the removal, appointment or substitution of a trustee
of Bowrower; and (vii) if Borrower is g limited liabitity partnership, (A) a Transfer of any
partnesh'p interest in Borrower which would cause the Initia] Owners to own less than a
Controlliig interest of ail partnership interests in Borrower, or (B) a transfer of any partnership or
other interest ¢ = managing partner in Borrower that results in a change of manager,

b. Lender shzii not be required to demonstrate any actual impairment of its security or any
increased risk of defalilt) jn order to exercise any of its remedies with respect to an Event of
Default under this Sectioi 17

Events of Default. The occurrene: of any one or more of the following shall constitute an Event

of Default under this Instrument;

a, any failure by Borrower to pay o deposit when due any amount required by the Note,
this Instrument or any other Loan Document:

b. any faiture by Borrower to maintain the insurarice coverage required by Section 15;
¢ any failure by Borrower to comply with the provisionsof Section 26;
d. fraud or material misrepresentation or material omissioi by Borrower, any of its officers,

directors, trustees, general partners, managers, members or any £usranior in connection with {1)
the application for or creation of the Indebtedness, (ii) any financial st aterent, rent schedule, or
other report or information provided to Lender during the term of the Indabtedness, or ( i) any
request for Lender’s consent to any proposed action, including a request fhr d.sbursement of
funds under any Collateral Agreement;

e any failure by Borrower to comply with the provisions of Section 16;

f, any Event of Default under Section 17;

g. any specified “Event of Default” under any Loan Documents shall occur

h. the commencement of a forfeiture action or proceeding, whether civil or criminal, which,

in Lender’s reasonable Judgment, could result in a forfeiture of the Property or otherwise
materially impair the lien created by this Instrument or Lender’s interest in the Property;
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i any failure by Borrower to perform any of its oblj gations as and when required under any

Loan Document which continues beyond the applicable cure period, if any, specified in that Loan
Document;

J. any exercise by the holder of any other debt Instrument secured by a mortgage, deed of
trust or deed to secure debt on the Property of a right to declare all amounts due under that debt

k. any voluntary filing by Borrower for bankruptcy protection under the United States
Bankruptey Code or any reorganization, receivership, insolvency proceeding or other similar
proceeding pursuant to any other federal or state Jlaw affecting debtor and creditor rights to which
Bartower voluntarily becomes subject, or the commencement of any involuntary case against
Borrewer by any creditor {other than Lender) of Borrower pursuant to the United States
Bankripicy Code or other federa) or state taw affecting debtor and creditor rights which case is
not dismissed or discharged within ninety (90) days after filing; and

L any represeatations and warranties by Borrower in this Instrument or any Loan Document
which is false or msieading in any material respect.

19, Forbearance Not a Waiver: Rights and Remedies Cumulative. No delay by Lender in
exercising any right or remedy provided herein or otherwise afforded by law or equity shall be deemed a
waiver of or preclude the exercise of sack right or remedy, and no waiver by Lender of any particular
provision of the Agreement shal] be deemed eifzctive unless in writing signed by Lender. All such rights
and remedies provided for herein of which Lerder or any other holders of the Note may otherwise have,
at law or in equity, shall be distinct, separate (and cumulative and may be exercised concurrently,
independently or successively in any order whatsoe vel, and as often as the occasjon therefor arises.
Lender’s taking action pursuant to Section 9 or recerying proceeds, awards or damages pursuant to
Sections 18 or 19 shall not impair any right or remedy avaifable to Lender. Lender’s exercise of any of
the rights or remedies under the Loan Documents shall not cute /¢ waive any Event of Default (or notice
of default) under the Loan Documents or invalidate any act donie pursaant to such notice. Acceleration of
maturity of the Note, once claimed hereunder by Lender, may, at the option of Lender, be rescinded by
written acknowledgment to that effect by Lender, but the tender and acCeptance of partial payments alone
shall not in any way affect or rescind such acceleration of maturity of the Note

20. Loan Charges. If any applicable law limiting the amount of interest or other charges permitted
to be collected from Borrower is interpreted so that any charge provided for in ar ¥ Lban Document,
whether considered separately or together with other charges levied in connection with an; other Loan

otherwise required by applicable law, such allocation and spreading shall be effected in such a manner
that the rate of interest so computed is uniform throughout the stated term of the Note.
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2L Waiver of Statute of Limitations: Waiver of Marshalling. Borrower hereby waives the right to
assert any statute of limitations as a bar to the enforcement of the lien of this Instrument. Notwithstanding
the existence of any other security interests in the Property held by Lender or by any other party, Lender
shall have the right to determine the order in which any or all of the Property shall be subjected to the
remedies provided in the Borrower Agreement, any other Loan Document or applicable jaw. Lender shall
have the right to determine the order in which all or any part of the Indebtedness is satisfied from the

Agreement ot any other Loan Documents.

22, Furthcr Jissurances.

a. Witlua/ ten (10) days after request by Lender, Borrower shall, subject to this Section,
execute, acknowlzage, and deliver, at its cost and expense, all further acts, deeds, conveyanges,
assignments, finan’ing statements, transfers, documents, agreements, assurances, and such other
instruments as Lender /mp Y.#=asonably require from time to time in order to better assure, grant,
and convey to Lender the rights.intended to be granted, now or in the future, to Lender under the
Loan Documents.

b. Within ten (10) days after reguest by Lender, Borrower shall provide, or cause to be
provided, to Lender, at Borrower’s ¢gs and expense, such further documentation or information

Nothing above in (a) or (b} shall require Borrower 10 4o any further act that has the effect of (i)
changing the economic terms of the Loan set forth in the relaied ceaimitment letter between Borrower
and Lender; or imposing on Borrower or Guarantor greater personal tability under the Loan Documents
than that set forth in the related comunitment letter between Borrower and teder; or

23. Governing Law: Consent to Jurisdiction_and Venue. Lender snd Borrower specifically
acknowledge and agree that this Instrument and its interpretation and enforcemén: are governed by the
laws of the state of Illinois. F urthermore, each of Lender and Borrower irrevocably (1} submits to the
Jurisdiction of any court of the state of Illinois located in Cook County {the “Property Juagsdiction™) for
the purpose of any suit, action or other proceeding arising out of this Note (each, a “Procseding™), (ii)
agrees that all claims in respect of any Proceeding may be heard and determined in any such cours, (iii)
waives, to the fullest extent permitied by law, any immunity from jurisdiction of any such court or from
any legal process therein, (1v) agrees not to commence any Proceeding other than in such courts and (v)
watves, to the fullest extent permitted by law, any claim that such Proceeding is brought in an
inconvenient forum, However, nothing in this Section 22 is intended to limit Lender’s right to bring any
suit, action or proceeding relating to matters under this Instrument in any court of any other jurisdiction.

24, Notices. All notices, demands and other communications under or concerning this Instrument
shall be in writing. Each Notice shall be addressed to the intended recipient at its address set forth in this
Instrement, and shall be deemed given on the earliest to oceur of (1) the date when the notice is received
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service, with arrangements made for payment of charges for next Business Day delivery; or (1ii) the third
Business Day after the notice is deposited in the United States mail with postage prepaid, certified mail,
return receipt requested, Any party to this Insttument may change the address to which notices intended

Each party agrees that it wil] hot refuse or reject delivery of any Notice given in accordance with this
Section 24, that it wil] acknowledge, in writing, the receipt of any Notice upon request by the other party
and that any Notice rejected or refused by it shall be deemed for purposes of this Section 24 to have been
received by the rejecting party on the date so refused or rejected, ag conclusively established by the
records of the U.S. Postal Service or the courier service.

25, Sale of Note: Change in Services; Loap Servicing. Borrower shall: (A) comply with the
reasonable requirements of Lender or any investor of the Loan or provide, or cause (o be provided, to
Lender or any/investor of the Loan within ten (10) days of the request, at Borrower’s cost and €xpense,
such further documentation or information as Lender or investor may reasonably require, in order to
enable: (i) Lender tcsell the Loan to such Investor; (ii) Lender to obtain a refund of any commitment fee
from any such mvestor; ot (iii) any such investor to further sell or securitize the Loan; (B) ratify and
affirm in writing the representations and warranties set forth in any Loan Document as of such date
specified by Lender modifiec 2% necessary to reflect changes that have occurred subsequent to the
Effective Date; (C) confirm that Borrewer is not in default in paying the Indebtedness or ip performing or
observing any of the covenants or réeinents contained in the Borrower Agreement or any of the other
Loan Documents (or, if Borrower is ir defanlt, describing such default in reasonable detail); and (D)
exceute and deliver to Lender and/or any Lavestor such other documentation, including any amendments,
corrections, deletions, or additions to the Forrower Agreement or other Loan Document(s) as is
reasonably required by Lender or such nvestor.

Nothing in the Borrower Agreement shall limut Leader’s (including its successors and assigns)

right to sell or transfer the Loan or any interest in the Load. /The Loan or a partial interest in the Loan
(together with the Borrower Agreement and the other Loan Locaments) may be sold one or more times
without prior written notice to Borrower, A sale may result in a change of the Loan Servicer.
26. Single Asset Borrower. Until the Indebtedness is paid in full ang i€ the Borrower is an entity and
hot a natural person, Borrower shall not: (2) own any real or personal proper.y aither than the Property and
personal property related to the operation and maintenance of the Property; (b) bpe-ate any business other
than the management and operation of the Property; and (¢) maintain its assew in_~-way difficult to
segregate and identify.

27. Successors and_Assigns Bound. This Instrument shal] bind, and the rights graréd by this
Instrument shali benefit, the successors and assigns of Lender. This Instrument shall bind, ard the
obligations granted by this Instrument shall inyre to, any permitted successors and assigns of Borrower
under the Borrower Agreement. However, a Transfer not permitted by Section 17 shall be an Event of

28. Joint_and Several Liability. If more than one person or entity signs this Instrument as
Borrower, the obligations of such persons and entities shall be joint and several.

29, Relationship of the Parties: No Third Party Beneficiary. The relationship between Lender and
Borrower shail be solely that of creditor and debtor, respectively, and nothing contained in this Instrument

PAGE 21




1625150102 Page: 23 of 28

UNOFFICIAL COPY

shall create any other relationship between Lender and Borrower. No creditor of any party to thig
Instrument and no other person shall be a third party beneficiary of this Instrument or any other Loan
Document. Without limiting the generality of the preceding sentence, (f) any arrangement (a “Servicing
Arrangement”) between the Lender and any Loan Servicer for loss sharing or interim advancement of
funds shall constitute a contractual obligation of such Loan Servicer that is independent of the obligation
of Borrower for the payment of the Indebtedness, (i) Borrower shall not be a third party beneficiary of
any Servicing Arrangement, and (iii) no payment by the Loan Servicer under any Servicing Arrangement
will reduce the amount of the [ndebtedness,

30. Severability; Amendments. I for any reason any provision of this Instrument js determined by a
tribunal of competent Jurisdiction to be legally invalid or unenforceable, the validity of the remainder of

the Instrurient will not be affected and such provision will be deemed modified to the minimum extent
necessary to make such provision consistent with applicable law and, in its modified form, such provision
will then be enforceable and enforced. This Instrument may not be amended or modified except by a
writing signed by the arty against whom enforcement js sought,

31, Construction. The captions and headings of the Sections of this Instrument are for convenience
only and shall be disregarded in construing this Instrument. Any reference in this Instrument o an
“Exhibit” or a “Section” s} all, unless otherwise explicitly provided, be construed as referring,
respectively, to an Exhibit attackad to this Instrument or to a Section of this Instrument. All Exhibits
attached to or referred to in this Instrument are incorporated by reference into this Instrument. Any
reference in this Instrument to a statutc 0 _regulation shall be construed as referring to that statute or
regulation as amended from time to time. (Use of the singular in this Agreement includes the plural and
use of the plural includes the singular, As used i this Instrument, the term “including” means “including,
but not limited to.”

32. Disclosure of Information, Lender may furnish mformation regarding Borrower or the Property
to third parties with an existing or prospective interest tr the servicing, enforcement, evaluatien,
performance, purchase or securitization of the Indebtedness, ticlading but not limited 1o trustees, master
servicers, special servicers, rating agencies, and organizations maintziiiing databases o the underwriting
and performance of Loans, as well ag governmental regulatory agencies having regulatory authority over
Lender. Borrower irrevocably waives any and all rights it may have unde; anplicable law to prohibit such
disclosure, including but not limited to any right of privacy.

33. Subrogation. If, and to the extent that, the proceeds of the loan evideaced by the Note, or
subsequent advances hereunder, are used to pay, satisfy or discharge a prior lien, such lean proceeds or
advances shall be deemed to have been advanced by Lender at Borrower’s request, and Leader shall
automatically, and without further action o its part, be subrogated to the rights, including hei ptiority, of
the owner or holder of the obligation secured by the prior lien, whether or not the prior lien is refeased.

4. Time is of the Essence. Borrower agrees that, with respect to each and every obligation and
Covenant contained in this Instrument and the other Loan Documents, time is of the essence.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

35, Acceleration: Remedjes.

a, If an Event of Default has occurred and is continuing, Lender, at its option, may declare
the Indebtedness to be immediately due and payable without further demand, and may either with
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or without entry or taking possession as herein provided or otherwise, proceed by suit or suits at
law or in equity or any other appropriate proceeding or remedy (1) to enforce payment of the
Loan; (2) to foreclose this Instrument Judicially or non-judicially; (3} to enforce or exercise any
right under any Loan Document; and (4) to pursue any one (1) or more other remedies provided
in this Instrument or in any other Loan Document or otherwise afforded by applicable law. Fach
right and remedy provided in this Instrument or any other Loan Document is distinct from al|
other rights or remedies under this Instrument or any other Loan Document or otherwise afforded
by applicable law, and each shall be cumulative and may be exercised concurrently,
independently, or successively, in any order. Borrower has the right to bring an action to assert
the nonexistence of an Event of Default or any other defense of Borrower to acceleration and

b. In connection with any sale made under or by virtue of this Instrument, the whole of the
Property may be sold in one (1} parcel as an entirety or in separate lots or parcels at the same or
different {ires, all as Lender may determine in its sole discretion. Lender shall have the right to
become the (puichaser at any such sale. In the event of any such sale, the outstanding principal
amount of the  Loan and the other Indebtedness, if not previously due, shall be and become
immediately due atg payable without demand or notice of any kind. If the Property is sold for an
amount less than the amsunt outstanding under the Indebtedness, the deficiency shall be
determined by the purchase price at the sale or sales. To the extent not prohibited by applicable
law, Borrower waives all rights, claims, and defenses with respect to Lender’s ability to obtain a
deficiency judgment. Borrowe arknowledges that the Property does not constitute agricultyral
real estate, as defined in Section 4/15-1201 of the Act, or residential real estate, as defined in
Section 5/15-1219 of the Act.

c. Borrower acknowledges and agrees hat the proceeds of any sale shall be applied as
determined by Lender unless otherwise required Uy applicable law,

d. In connection with the exercise of Lender’s rignts and remedies undor this Instrument and
any other Loan Document, there shall be allowed and ‘acluded as Indebtedness: (1) all
expenditures and expenses authorized by applicable law ang all ciher expenditures and expenses
which may be paid or incurred by or on behalf of Lender for reasomible legal fees, appraisal fees,
outlays for documentary and expert evidence, stenographic charges ard publication costs; (2) all
expenses of any environmental site assessments,  environmentul andits, environmental
remediation costs, appraisals, surveys, engineering studies, wetlands aclineations, flood plain
studies, and any other similar testing or investigation deemed nhecessary or advisable by Lender
incurred in preparation for, contemplation of or in connection with the exercise ofsnder’s rights
and remedies under the Loan Documents; and (3) costs {which may be reasonably estunated as to
items to be expended in connection with the exercise of Lender's rights and remedies 1nder the
Loan Documents) of procuring all abstracts of title, title searches and examinations, title
msurance policies, and similar data and assurance with respect to title as Lender may deem

or the value of the Property to bidders at any sale which may be held in connection with the
exercise of Lender’s rights and remedies under the Loan Documents, All expenditures and
expenses of the nature mentioned iy this Section , and such other expenses and fees as may be
incurred in the protection of the Property and rents and income therefrom and the maintenance of
the lien of this Instrument, including the fees of any attorney employed by Lender in any
litigation or proceedings affecting this Instrument, the Note, the other Loan Documents, or the
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Property, including bankruptcy proceedings, any Foreclosure Event, or in preparation of the
commencement or defense of any proceedings or threatened suit or proceeding, or otherwise in
dealing specifically therewith, shall be so much additional Indebtedness and shall be immediately
due and payable by Borrower, with interest thereon at the Default Rate until paid. Without
limiting the generality of the foregoing, all expenses mcurred by Lender which are of the type

referred to in the Act, whether incurred before or after any decree ot judgment of foreclosure, and

e. Any action taken by Lender pursuant to the provisions of this Section shall comply with
the laws of the Property Jurisdiction including the Act. Such applicable laws shall take
precedence over the provisions of this Section , but shall not invalidate of render unenforceable
any other provision of any Loan Document that can be construed in a manner consigtent with any
applicabl: law. If any provision of this Instrument shall grant to Lender (including Lender acting
a5 a morteagee-in-possession), or a recejver appointed pursuant to the provisions of this
Instrument {0y powers, rights or remedies prior to, upon, during the continuance of or following
an Event of Defavlt that are more limited than the powers, rights, or remedies that would
otherwise be vestein such party under any applicable law in the absence of said provision, such
party shall be vested with, the powers, rights, and remedies granted in such applicable law to the
full extent permitted by law.

Waiver of Redemption; Right: o/ Tenants.

a. Borrower hereby covenants an'i agrees that it will not at any time apply for, insist upon,
plead, avail itself, or in any manner claim or take any advantage of, any appraisement, stay,
exemption or extension law or any so-calied“Moratorium Law” now or at any time hereafter
enacted or in force in order to prevent or hmder the enforcement or foreclosure of this
\Instrument. Without limiting the foregoing:

i Borrower, for itself and all Persons who inay claim by, through or under
Borrower, hereby expressly waives any so-calied ‘Moratorium Law” and any and all
rights of reinstatement and redemption, if any, under any wrer or decree of foreclosure of
this Instrument, it being the intent hereof that any and all sack™*Moratorium Laws”, and
all rights of reinstatement and redemption of Borrower and of al] sther Persons claiming
by, through or under Borrower are and shall be deemed to be herth y waived to the fullest
extent permitted by the laws of the Property Jurisdiction;

iii. if Borrower is a trust, Borrower represents that the provisions of this Section
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b. Lender shall have the right to foreclose subject to the rights of any tenant or tenants of the
Property having an interest in the Property prior to that of Lender. The failyre to Join any such
tenant or tenants of the Property as party defendant or defendants in any such ¢ivil action or the

37. Mortgagee-in-Possession. Borrower acknowledges and agrees that the exercise by Lender of

38. Nlinois State Specific Provisions.

a. Purcuant to 735 ILCS 5/ 15-1601(b), Borrower wajves any and all rights of redemption
from sale under auv order of foreclosure of this Instrument, or other rights of redemption, which
may run to Borrowver or any other Owner of Redemption, as that term is defined in 735 ILCS
3/15-1212. Botrower waives al] rights of reinstatement under 735 ILCS 5/15-1602 to the fullest
extent permitted by Iliness law

Loan Document which permits any 2dditional sums to be advanced on or afier the date of this
Instrument, whether as additional loars or for any payments authorized by this Instrument, the
total amount of the principal component 5f the Indebtedness shall not at any time exceed three
hundred percent (300%) of the original priticinai,amount of the Note sot forth on the first page of
this Instrument,

39, Waiver of Trial by Jury. TO THE MAY(MUM EXTENT PERMITTED BY
APPLICABLE LAW, EACH OF BORROWER AND LENDER ) COVENANTS AND AGREES
NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF
THIS INSTRUMENT OR ANY OTHER LOAN DOCUMENT, OR THE RELATIONSHIP

{Signature page follows)
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IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has caused
this Instrument to be signed and delivered by its duly authorized representative,

BORROWER:

Affordable Building & R. modeling, Inc., an llinois Corporation
By:%
Name: ___Michae!l Simmons

Title:_Shareholder/Vice President/Secretar /Treasurer
e DIRoldenl secretary/ Treasurer

g

STATEOF _ "4 )

(N ;88
County of ( 5@2 , ~ )

On this Zﬂ day of Avgust, 2016, before me personally appeared Michael Simmons . to

me known to be the Shareholder/Vice President/Secretary/Treasurer of Affordable Building &
Remodeiing, Inc. » the corporatinn that executed the foregoing instrument, and acknowledged the said

instrument to be the free and voluntary act o' said company, for the uses and purposes therein mentioned, and
on oath stated that he was authorized to execute the said instrument on behalf of said company.

(Print Name)

. . 4} ¢
(Seal or Stamp) My commission expires: 4 ﬂ A %’
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EXHIBIT A

LEGAL DESCRIPTION

Property Address: 341 N Lockwood Ave
Chicago, IL 60644

Legal Description:

Tax Parcel Nuin¥ey: 16-09-305-003-0000

s L two i rairs
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