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The property identified as: PIN: 04-05-400-010-0000

Address:

Street: 600-650 Academy Drive

Street line 2:

City: Northbrook State: IL ZIP Code: 60062

Lender: The Ohio National Life Insurance Company, an Ohio'ceiporation

Borrower: Academy Drive L.L.C.. an lllinois limited liability company

Loan / Mortgage Amount: $2,145,000.00

This property is located within the program area and is exempt from the requirements of 765 IL.CS 77/70 et seq. because
it is commercial property.
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This document grerared by and upon recording return to:

Emily L. Powers, 5y

Dinsmore & Shohl ZLP

255 East Fifth Street, Suite 1200
Cincinnati, Ohio 45202

513-977-8200 COOK COUNTY, ILLINOIS
MORTGACGE AND SECURITY AGREEMENT
Cover Sheet
Date: As of December_‘,i@ 2016
Borrewer: Academy Drive L._.C.. an Illinois limited liability company

Borrower's Notice Address:

Lender:

Lender's Notice Address:

Note Amount:
Matuvrity Date:
State:

Record Owner of Land
(as defined herein):

10758011v4

1540 E. Dundee Road, Svice 210
Palatine, 1L 60074

The Ohio National Life Insurance Company, an Ohio corporation,
together with other holders from time to.time of the Note (as
herein defined).

One Financial Way

Cincinnati, Ohio 45242

Attn: Mortgages & Real Estate
$2,145,000.00

January 1, 2027

Iinois

Academy Drive L.L.C., an [llinois limited liability company
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Maximam Amount:

Maximum Principal
Amount:

Interest Rate:

Permanent Tax Parcel:

The maximum amount secured by this Mortgage shall not exceed
$4.290,000.00. : L

The maximum amount of unpaid loan indebtedness secured
hereby shall be $2,145,000.00, exclusive of interest thereon,
unpaid balances of advances made with respect to the Property for
the payment of taxes, assessments, insurance premiums, costs
incurred for the protection of the Property and other costs which
the Lender is authorized by this Mortgage or any other loan
document to pay on Borrower's behalf, all of which shall be
secured by this Mortgage.

The interest rate under the Note shall be 4.125% per annum
(before acceleration or an Event of Default) or the highest rate of
interest allowed by law in the State of Iliinois (upon acceleration
or an Event of Default) .

4-05-400-010-0000
04-05-400-011-0000
04-05-400-012-0000

Exhibit A hereto is incorporated herein by T:lerence.

10758011
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1. DEFINITION OF TERMS. As used herein, the terms defined on the cover sheet

hereof shall have the meanings given on such sheet, and the following terms shall have the
following meanings:

1.1 Commitment: the certain Combination Application and Commitment
dated September 21, 2016 issued by Lender and accepted by Borrower for the loan
secured by this Mortgage (the "Loan").

1.2 Casualty: as defined in Paragraph 5.1.

1.3 ~Clean-Up: removal and/or remediation of Contamination in accordance
with Laws and good commercial practice.

1.7 0 Contamination: the presence of, use, generation, manufacture, slorage,
treatment, disposal, discharge or release on, from or to the Property of Hazardous
Substances.

15 Contested Sum: as defined in clause (f) of Paragraph 4.1.

16 Environmental Actions or Claims: means and includes any claim,
demand, obligation, cause of_sction, accusation, allegation, order, violation, damage
(including consequential damage}; injury, judgment, assessment, penalty, fine, cost of
Enforcement or Remedial Action, or any other cost or expense whatsoever, including
actual, reasonable attorneys' fees and cisbursements, resulting from or arising out of the
violation or alleged violation of any Enviredmental Law, any Enforcement or Remedial
Action, or any allcged cxposure of any persorrorproperty to any Hazardous Substance.

1.7 Environmental Law: any federal, <tie or local law, statute, regulation or
ordinance pertaining to health, industrial-hypiene or the environmental or ecological
conditions on, under or about the Property, including wiiliout limitation each of the
following (and their respective successor provisions): the Conipréhensive Environmental
Response, Compensation and Liability Act of 1980, as amended, 42.1J.8.C. sections 9601
et seq. ("CERCLA"); the Resource Conservation and Recovery Act-of 1976, as amended,
42 US.C. sections 6901 et seq. ("RCRA"); the Federal Harardons Materials
Transportation Act, as amended, 49 U.S.C. sections 1801 et seq.; the Toxic -Substance
Control Act, as amended, 15 U.S.C. sections 2601 et seq.; the Clean Air Act; 25 amended,
42 U.S.C. sections 1857 et seq.; the Federal Water Pollution Control Act, as améned, 33
U.S.C. sections 1251 et seq.; and the rules, regulations and ordinances of the U.S.
Environmental Protection Agency and of all other federal, state, county and municipal
agencies, boards, commissions and other governmental bodies and officers having

-jurisdiction over the Property or the use or operation of the Property.

10758011

1.8 Enforcement or Remedial Action: any action taken by any person or entity
in an attempt or asserted attempt to enforce, to achieve compliance with, or to collect or
impose assessments, penalties, fines, or other sanctions provided by, any Environmental
Law, including Clean-Up.

1.9 Event of Default: as defined ini Paragraph 8.1.

3
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1.J0  Guaranty: a certain Guaranty of Non-Recourse Carve-Outs of even date
herewith, made by the Guarantor(s) named in the Note, and all replacements,
substitutions, modifications, supplements, restatements, additions, Tenewals or
amendments thereto or extensions thereof.

111 Hazardous Substances: (i) those substances included within the
definitions of "hazardous substances," "hazardous materials," "hazardous waste,"
"pollutants,” "toxic substances” or "solid waste" in any Environmental Law, including the
Environmental Protection Act of Illinois, 415 ILCS 5/8; (ii) those substances listed in the
U.S. Department of Transportation Table or amendments thereto (49 CFR 172.101) or by
the U:S. Environmental Protection Agency (or any successor agency) as hazardous
substances (40 CFR Part 302 and any amendments thereto); (ii1) those other substances,
materizls-and wastes which are or become, regulated under any applicable federal, state
or local/tav regulation or ordinance or by any federal, state or local governmental
agency, board,‘commission or other governmental body, or which are or become
classified as hazardous or toxic by any such law, regulation or ordinance; and (1v) any
material, waste or sabstance which is any of the following: (1) asbestos; (2)
polychlorinated bipheny!, (3) designated or listed as a "hazardous substance" pursuant to
section 311 or section 307/0f the Clean Water Act (33 U.S.C. sections 1251 et seq.); (4)
designated or listed as a “lead“based paint hazard” pursuant to Section 403 of the Toxic
Substances Control Act, as aricnded by the Residential Lead-Based Paint Hazard
Reduction Act of 1992 (15 U.S.C. 2601 et seq.); (5) explosive; (6) radioactive; (7) a
petroleum product, by-product or fraciion thereof; (8) infectious waste or (9) mold or
mycotoxins. The term "Permitted Hazardous Substance” means commercially sold
products otherwise within the definition of the term "Hazardous Substance,” but (A)
which are used or disposed of by Borrower or‘usceor sold by tenants of the Property in
the ordinary course of their respective businesses, +Bj the presence of which product is
not prohibited by any applicable Environmental Law/and (C) the use and disposal of
which are in all respects in accordance with applicable Environmental Law.

112 Improvements: all buildings, structures and othici improvements now or
hereafter existing, erected or placed on or under the Land, or iu any way used in
connection with the use, enjoyment, occupancy-or operation of the Lund or any portion
thercof, all fixtures of every kind and nature whatsoever now or hercafier. owned by
Rorrower and used or procured for use in connection with the Realty.

1.13  Inits sole unfettered discretion: as defined in Paragraph 10.8.
1.14  Insurance Premiums. as defined in Paragraph 4.3.
1.15  Insurance Proceeds: as defined in Paragraph 5.3.

1.16 Land: the Jand described in Exhibit A attached hereto, together with all
estate, title, interests, title reversion rights, rents, increases, issues, profits, rights of way
or uses, additions, accretions, servitudes, gaps, gores, liberties, privileges, water rights,
water courses, alleys, streets, passages, ways, vaults, adjoining strips of ground, licenses,
tenements, franchises, hereditaments, rights, appurtenances and easements, now or
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hereafter owned by Borrower and existing belonging or appertaining to the Land, all
claims or demands whatsoever of Borrower therein or thereto, either at law or in equity,
in possession or in expectancy and all estate, right, title and interest of Borrower in and to
all streets, roads and public places, opened or proposed, now or hereafter used in
connection with, existing, belonging or appertaining to the Land.

1.17  Laws: any and all Federal, regional, state or local Jaws, ordinances, rules,
regulations, statutes, decisions, orders, judgments, directives or decrees of any
governmental or regulatory authority, court or arbitrator whether now in force or as
amended or enacted in the future.

1.18 Leases: all leases, license agreememts and other occupancy or use
agreeménts (whether oral or written), now or hereafler existing, which cover or relate to
all or any'nedtion of the Property, together with all options thercfor, amendments thereto
and renewals, ‘modifications and guarantees thereof, and all rents, royalties, issues,
profits, revenues, /income and other benefits of the Property arising at any time
(including, without limitation, after the filing of any petition under any present or future
Federal or state bankrupicy or similar law) from the use or enjoyment thereof, including,
without limitation, cash or/securities deposited thereunder to secure performance by the
tenants of their obligations tivereunder, whether said cash or securities are to be held until
the expiration of the terms of the Lzases or applied to one or more of the installments of
rent coming due, additional, percentege, participation and other rentals, fees and deposilts.

1.19  Lease Assignment: a cenair A ssignment of Leases and Rents of even date
herewith from Borrower to Lender and ail-replacements, substitutions, modifications,
supplements, additions, renewals, restatements or. amendments thereto or extensions
thereof.

1.20  Loan Documents: this Mortgage, the Notey the Lease Assignment, the
Guaranty, and any and all other documents or instruments related thereto or to the
Secured Debt now or hereafter given by or on behalf of Borrowst and the Guarantor(s) to
or for the benefit of Lender and all replacements, subsituiions, modifications,
supplements, restatements, additions, renewals or amendments inersic, or extensions
thereof.

1.2]1  Mortgage: this Mortgage and Security Agreement and all medilications,
supplements, replacements, substitutions, additions, rencwals, restatements or
amendments thereto or extensions thereof.

1.22  Note: acertain Promissory Note of even date herewith made by Borrower
in favor of Lender in the Note Amount and all replacements, substitutions, modifications,
supplements, restatements, additions, renewals, restatements and extensions thereof,
which Note is payable in Menthly Payments (as defined in the Note), until the Maturity
Date. At all times, regardless of whether any Loan proceeds have been disbursed, this
Mortgage secures, as part of the Indebtedness hereinafter defined, the payment of all
Loan commissions, service charges, liquidated damages, attommeys’ fees, expenses and
advances due to or incurred by Lender in connection with the [ndebtedness, all in
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accordance with the Note and this Mortgage. All such advances arc intended by the
Mortgage and by Lender to be a lien on Property from the time that this Mortgage is
recorded as provided in the llinois Mortgage Foreclosure law, 735 1LCS 5/15-1101 (the

“Act”)'
1.23  Parties in Interest: as defined in clause (d) of Paragraph 8.1.

1.24  Permitted Encumbrances: matters set forth or referred to in Schedule B
Part 1 of Lender's title insurance policy issued in connection with the execution and
recording of this Mortgage.

1.25  Personalty: all of Borrower's interest in personal property of any kind or
nature whatsoever, whether tangible or intangible, which is used or will be used in the
construction of, or is or will be placed upon, or is derived from or used in connection
with,- the mainenance, use, occupancy, or enjoyment of the Realty, including, without
limitation, all accounts, documents, instruments, chattel paper, furniture, appliances,
equipment, general intangibles and inventory (as those terms are defined in the Uniform
Commercial Code of the state), all plans and specifications, contracts and subcontracts
for the construction, recosistiuction or repair of the Improvements, bonds, permuits,
licenses, guarantees, warrantiss; causes of action, judgments, claims, profits, security
deposits, utility deposits, refuinis of fees, Insurance Premiums, deposits paid to any
governmental authority, letters of <icdit, insurance policies, Insurance Proceeds, Taking
Proceeds, and escrowed funds togener, with all present and future attachments,
accretions, accessions, replacements, aiid additions thereto and products and proceeds
thereof.

1.26  Property: the Realty and Personalty or any portioa-thereof or interest
therein, except as the context otherwise requires.

1.27  Property Liabilities: as defined in clause (¢) ot Paragraph 4.1.

1.28 Property Taxes and Charges: all real estate laxes, personal property
taxes, betterments, assessments (general and special), imports, levies, water, utility and
sewage charges, any and all income, {ranchise, withholding, profits ‘and’ gross receipts
taxes, all other taxes and public charges, imposed upon or assessed agaiust Borrower or
the Property or upon the revenues, rents, issues, income and profits of use or possession

‘thereof, and any stamp or other taxes which may be required to be paid with fespect to

any of the Loan Documents, any of which might, if unpaid, result in a lien on the
Property, regardless to whom paid or assessed.

The term "real estate taxes” in the foregoing sentence shall include any form of
assessment, license fee, license tax, business license fee or tax, commercial rental tax,
levy, charge, penalty, tax or similar imposition, imposed by any authority baving the
direct power to tax, including any city, county, state or Federal government, or any
school, architectural, lighting, drainage or other improvement or special assessment
district thereof, against any legal or equitable interest in the Property, except general
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business taxes imposed on Lender other than taxes or other amounts referred to in
Paragraph 4.} (d).

1.29  Realty: the Land and Improvements or any portion thereof or interest
therein, as the context requires.

1.30  Secured Debt: to the extent not prohibited by Laws, all principal, interest,
late charges and other sums, charges, premiums, prepayment and other indemnification
amounts or other amounts due or to become due under the Loan Documents, together
with any other sums cxpended or advanced by or on behalf of Lender under the Loan
Dordtvents or otherwise with respect to the care, maintenance or preservation of the
Property or the enforcement of the Loan Documents.

[51) Taking: as defined in Paragraph 5.1.
132 Teking Proceeds: as defined in Paragraph 5.4.

2. GRANTING CLAYSES. For valuable consideration, the receipt and sufficiency

of which are hereby acknowledged; Rorrower has executed and delivered the Loan Documents
and hereby irrevocably and absolutely.grants, transfers, assigns, mortgages, warrants, bargains,
sells and conveys to Lender with all P'WERS OF SALE AND STATUTORY RIGHTS AND
COVENANTS in the State, all of Borrowe{s estate, right, title and interest in, to and under the
Realty, and grants to Lender a first and prior sezurity interest in the Personalty and any and all of
the following, whether now owned or held or hereafter acquired or owned by Borrower:

(a) all Leases;

(b)  all profits and sales proceeds includiag, without limitation, earnest money
and other deposits, now or hereafler becoming due by virtue of any contract or contracts
for the sale of Borrower's interest in the Property; and

(c) all proceeds (including claims thereto or demands therefor) of the
conversion, voluntary or involuntary, permitted or otherwise, of atiyof the foregoing into
cash or hiquidated claims.

FOR THE PURPOSE OF SECURING THE FOLLOWING OBLIGAIONS OF

BORROWER TO LENDER, in such order of priority as Lender may elect:

10758011

(1)  payment of the Secured Debt;

(2)  payment of such additional sums with interest thereon which may
hereafter be loaned to Borrower by Lender, even if the sum of the amounts outstanding at
any time exceeds the Note Amount; and

(3)  due, prompt and complete observance, performance, fulfillment and
discharge of each and every obligation, covenant, condition, warranty, agreement and
represéntation contained in the Loan Documents.
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This Mortgage is also intended to be a security agreement under the Uniform

3. REPRESENTATIONS AND WARRANTIES. Borrower hereby represents and

warrants to Lender that the following are true, correct and complete as of the date of this
Mortgage.

10758011

3.1 - Due Organization; Authority. Borrower is duly organized and validly
existing, in good standing, and authorized to transact business under the laws of the State
and has power adequate to carry on its business as presently conducted, 1o own the
Promeity, to make and enter into the Loan Documents and to carry out the transactions
contemplaied therein. Borrower is authorized to transact business in the State.

3.2 0 Execution, Delivery and Effect of Loan Documents. The Loan Documents
have each beer: duly authorized, executed and delivered by Borrower, and each is a legal,
valid and bindirg obligation of Borrower, enforceable in accordance with its terms,
except to the exient that the enforceability thereof may be limited by bankruptcy,
insolvency or other simafér laws affecting creditors' rights generally and subject to the
exercise of judicial discretinn in accordance with general principles of equity.

3.3 Other Obligativyis— Borrower is not in violation of any material term or
provision of any document govertiin-its organization or cxistence or in default under any
material instruments or obligations reladitiy to Borrower's business, Borrower's assets or
the Property. No party has asserted acynaterial claim or default relating to any of
Borrower's assets or the Property. The  zxecution and performance of the Loan
Documents and the consummation of the treisactions contemplated thereby will not
materially violate or contravene or constitute 4 ;naterial default under any charter,
certificate, by-laws, partnership agreement, trust declaration, contract, agreement,
document or other instrument to which Borrower is a party o1 by which Borrower may be
bound or affected, and do not and will not violate or ccniravene any Laws to which
Borrower is subject; nor do any such instruments impose or corierrplate any obligations
which are or will be materially inconsistent with the Loan Documents, Borrower has filed
all Federal, state, county and municipal income tax returns required to fave been filed by
Borrower and has paid all taxes which have become due pursuant io.spch retumns or
pursuant to any assessments received by Borrower. Borrower does not know 41 any basis
for additional assessment with regard to any such tax. No approval by, authorization of,
or filing with any Federal, state or municipal or other governmental authority is necessary
in connection with the authorization, execution and delivery of the Loan Documents.

3.4 Construction and Completion of Improvements. The presently existing
Improvements have been completed and installed in a good and workmanlike manner, in
compliance with Laws and any plans and specifications previously delivered to Lender.
The Improvements do not contain any urea formaldehyde or asbestos. The Improvements
are served by electric, gas, sewer, water, telephone and other utilities required for the
present and contemplated uses and operation thereof. Any and all streets, utility lines and
off-site improvements, which provide access to the Property or are necessary for its
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present and contemplated uses, have been completed, are serviceable and have been
accepted or approved by appropriate governmental bodies.

35  Legal Actions. There are no material actions, suits or proceedings,
including without limitation any Environmental Actions or Claims (whether or not
material), condemnation, insolvency or bankruptcy proceedings, pending or, to the best
of Borrower's knowledge and belief, threatened against or affecting Borrower, its
business or the Property; or investigations, at law or in equity before or by any court or
governmental authority pending or, to the best of Borrower's knowledge and belief,
threatened against or affecting Borrower, Borrower's business or the Property, except
aclions, suits and proceedings fully covered by insurance and heretofore fully disclosed
in writing to Lender or, which if resolved adversely to Borrower, would not have a
materizl..adverse clfect on Borrower or the Property. Borrower is not in default with
respect to anv.order, writ, injunction, decree or demand of any court or any governmental
authority afrectiag Borrower or the Property. Furthermore, to the best knowledge and
belief of Borroviey, there is no basis for any unfavorable decision, ruling or finding by
any court or governmental authority which would in any material respect adversely affect
the validity or enforecability of the Loan Documents, or the condition of Borrower
(financial or otherwise) or/theiability of Borrower to meet Borrower's obligations under
the Loan Documents.

3.6  Financial Statements —All statements, financial or otherwise, submitted to
Lender in connection with the Commit/nent are true, correct and complete in all matenal
respects, and such financial statements hiave been prepared in accordance with generally
accepted accounting principles consistent'y .applied (or other basis of accounting
practices permitted by Lender) and fairly present..he financial condition of the parties or

entities covered by such statements as of the date thereof. Since the date thereof, neither

Borrower nor any such party or entity has experienced any, material adverse change in 1ts
finances, business, operations, affairs or prospects.

3.7 Adverse Change to Property. No event or scrics-of events has occurred
since the date of the Commitment which would, either individually or collectively,
materially and adversely affect the Property.

38  Title to Property. Borrower has good and clear record and marketable title
to the Realty and good and merchantable title to the Personalty, free of all liens. claims,
encumbrances or restrictions other than the Permitted Encumbrances.

3.9 Compliance with Laws and Private Covenants. The Property complies in
all material respects with all Laws. Borrower has examined and is familiar with all
private covenants affecting the Property, including, without limitation, private covenants
contained in the Permitted Encumbrances and there now exists no material violation
thereof. Borrower has no notice that any of the Improvements encroach upon any
easement over the Land or encroach upon adjacent property or that buildings or other
structures on adjacent property encroach upon the Land.
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3.10  Independence of the Property. The Land is a separate and distinct parcel
for tax purposes and is not subject to Property Taxes and Charges against any other land.
Borrower has not by act or omission permitted any building or other improvements on

‘property not covered by this Mortgage to rely on the Property or any part thereof or any

interest therein to fulfill any municipal or governmental requirement for the existence of
such property, building or improvement, and no Improvement on the Property relies on
any properly not covered by this Mortgage or any interest therein to fulfill any
governmental or municipal requirement. Borrower has not by act or omission impaired
the integrity of the Property as a single, separate, subdivided zoning lot separate and apart

- from all other property.

211 Contamination. To the best of Borrower's knowledge and belief, after due
investigat:on and inquiry, no Contamination has occurred.

312" Anti-Terrovism Laws.  Borrower (in this Paragraph 3.12, "Borrower"
includes Borrower's officers, directors, shareholders, partners, indirect equity interest
holders, membeis, and. affiliates) has complied and will comply with Anti-Terrorism
Laws (as defined below).

Borrower is not and chall not be a Prohibited Person (as defined below).

Borrower; (a) shall not-Ceinduct business, transactions, or dealings with a
Prohibited Person; and (b) shall not eigage in or conspire 10 engage in transactions
violative of prohibitions of Executive Order-13224 (as defined below).

Upon Lender's request, Borrower shait'promptly deliver to Lender certification or
evidence confirming that Borrower: (a) is not 4 Prohibited Person; and (b) has not
engaged in business; transactions, or dealings-with 2. Prohibited Person, including
contributing or receiving funds, goods, or services, to'or for the benefit of a Prohibited
Person.

Borrower has cstablished policies and procedurcs to prevent and detect money
laundering, including processes to meet all applicable anti-money laundering
requirements of the USA Patriot Act (as defined below).

"Anti-Terrorism Laws" are laws and regulations related to terronsin or money
laundering, including Executive Order 13224 and the USA Patriot Act.

"Executive Order 13224" is Executive Order Number 13224 on Terronsm
Financing, effective September 24, 2001.

"Prohibited Person" is any person (a) listed in the Annex to or subject to the
provisions of Executive Order 13224; (b) whose name appears on the United States
Treasury Department's Office of Foreign Assets Control's ("OFAC") current list of
"Specially Designated Nationals and Blocked Persons” (published in various media,
including on the OFAC website, http:www.treas.gov/ofac/t11sdn.pdl); (c) who commits,
threatens, or supports "terrorism," as defined in Executive Order 13224; (d) who violates
jaws and regulations related to terrorism or money laundering, including Executive Order .

10
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13224 and the USA Patriot Act; or (¢) who affiliates with any entity or person described
above.

"USA Patriot Act" is the Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, H.R. 3162,
Public Law 107-56.

3.13  Business Loan Representation. Borrower represents and warrants to
Lender that the Loan evidenced by the Note is a business loan transacted solely for the
purpose of carrying on the business of Borrower and not a consumer transaction. The
procéeds of the Note will be used only for the purposes specified in 815 ILCS 205/4 and
the prircipal obligation secured by this Mortgage constitutes a "business loan" within the
defimtion and purview of such section.

3.14 hiscellaneous. No part of the Property is being used for agricultural
purposes or for.a ‘personal residence by Borrower or any partner of Borrower. The
Property does nct'constitute agricultural real estate, as defined in Section 15-1201 of the
Act, nor does the Propery‘constitute residential real estate, as defined in Section 15-1219
of the Act.

4. COVENANTS.
4.1  Payments.

(aj Secured Debt. Botrower shall pay to Lender the Secured Debt at
the times and in the manner provided i# the Note and the other Loan Documents.

(b) Property Taxes and Charges: Except as provided in Paragraph
4,1(f), Borrower shall pay, prior to delinquency, all Property Taxes and Charges.
Upon Lender's written request, Borrower shall hurizh to Lender, within thirty
(30) days after the date on which any such Property Tax¢s and Charges are due
and payable, official receipts from the appropriate taxing authority, or other proof
satisfactory to Lender, evidencing the payment thereof.

(c) Escrow. Borrower shall pay to Lender monthly, o #ach date on

. which a Monthly Payment (as defined in the Note) is due, 1/12 of suzp-amount as
Lender from time to time estimates will be required to pay all Property Taxes and
Charges when due. If the Property Taxes and Charges are due in less than twelve
months from the First Payment Date (as defined in the Note), Borrower shall
make cqual monthly payments in amounts sufficient to pay the Property Taxes
and Charges when due. Borrower shall also pay to Lender monthly, on each date
on which a Monthly Payment is due under the Note, 1/12 of such amount as
Lender from time to time estimates will be required to pay Insurance Premiums.
All tax and insurance accounts shall equal amounts sufficient to pay one year's
Property Taxes and Charges and one year's Insurance Premiums at least thirty
(30) days prior to the due dates for the payment thereof. If the Insurance
Premiums are due in less than twelve months from the First Payment Date (as
defined in the Note), Borrower shall make equal monthly payments in amounts

1
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sufficient to pay the Insurance Premiums when due. Lender's estimates shall be
based on the amounts actually payable or, if unknown, on the amounts actually
paid for the year preceding that for which such payments are being made.
Borrower shall transmit to Lender bills for the Property Taxes and Charges and
Insurance Premiums as soon as received. When Lender has received - funds
sufficient to pay the same, Lender shall, except as provided in Paragraph 8.2, pay
such bills. If the amount paid by Borrower in any year exceeds the aggregate
required, such excess shall be applied to escrow payments for the succeeding
year. Any deficiencies shall be paid by Borrower to Lender on demand. Payments
for such purposes may be made by Lender at its discretion even though
subsequent owners of the Property may benefit thereby. Lender shall not be a
trustee of such funds and may commingle them with its general assets without any
Shiigation to pay interest thereon or account for any earnings, income or interest
on stz funds.

(@) Taxes on Lender. If any Law imposes upon Lender the obligation
to pay the whele or any part of the Property Taxes and Charges or changes in any
way Laws for ib¢ taxation of mortgages or debts secured by mortgages or the
manner of collection of'any such taxes, so as to affect adversely this Mortgage or
the Secured Debt, ther! Borrower shall pay such Property Taxes and Charges or
reimburse Lender immediztely therefor, unless in the opinion of counsel to
Lender, it might be unlawiul to_require Borrower to pay the same or such
payment might result in the in'position of interest prohibited by Laws. In such
case, an Event of Default shall ex’st, but if Lender accelerates the Secured Debt
solely because of such Event of Defanli. the Securcd Debt shall not include the
prepayment indemnification provided foripParagraph 10 or Paragraph 11 of the
Note.

(¢) Liabilities. BExcept as provided-in Paragraph 4.1(f), Borrower
shall pay, prior to delinquency, all debts ana.-lzbilities incurred in the
construction, operation, development, use, enjoymei, +epair, maintenance,
replacement, restoration, management and Clean-Up of the Property ("Property
Liabilities") including without limitation, utility charges, sums du¢ to mechanics
and materialmen and other sums secured or which might be secarcd by liens on
the Property.

{f) Right to Contest. Borrower may, in good faith and by appropriate
proceedings, contest the validity, applicability or amount of any asserted Property
Taxes and Charges, Property Liabilities or liens, charges, attachments or lis
pendens under Paragraph 4.2(b) ("Contested Sum") after written notice of the
same to Lender. During such contest, Borrower shall not be deemed in default
hereunder if: (i) prior to delinquency of the Contested Sum, Borrower deposits
with Lender or Lender's nominee cash or other security, in form reasonably
satisfactory to Lender, adequate to cover the payment of such Contested Sum and
any obligation, whether matured or contingent, of Borrower or Lender therefor,

- together with interest, costs and penalties thereon; and (ii) Borrower promptly

pays any amounts adjudged to be due, together with all costs, penalties and
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interest thereon, on or before such judgment becomes final. Each such contest
shall be concluded and the Contested Sum, interest, costs and penaltics thereon
shall be paid prior to the date such judgment becomes final and before any writ or
order is issued under which the Property could be sold pursuant to such judgment.

- -

{g) Expenses. To the extent allowed by Laws, Borrower shall pay, on
demand, but without counterclaim, setoff, deduction, defense, abatement,
suspension, deferment, discrimination or reduction all fees (including, without
limitation, reasonable attorneys' fees and disbursements), taxes, recording fees,
commissions and other liabilities, costs and expenses incurred in connection with:
(1) the making or enforcement of the Loan Documents; (ii) Lender's exercise and
enforcement of its rights and remedies under Paragraphs 8 and 9; (111) Lender's
potection of the Property and its interest therein; and (iv) any amendments,
conscnts, releases, or waivers if granted by Lender under the Loan Documents.

Borrower shall not be entitled to any credit on the Secured Debt by reason of its

payment of any sums required to be paid under Paragraph 4.1(b) through (f) unless such
sums are paid to reimbarse Lender for amounts paid by Lender and added by Lender to
the Secured Debt.

4.2 Operation of the Pronerty.

(a) Maintenance; Alerations. Borrower shall maintain and preserve
the Property in good repair and eendition and shall correct any defects or faults in
the Property. Borrower shall not comiiit. permit or suffer any demolition or waste
of the Property or any use or occupancy which constitutes a public or private
nuisance. Borrower shall not do, permit o7 siffer to be done any act whereby the
value of the Property may be materially decreased, Borrower shall not make any
material alterations, improvements, additions, u:ility/installments, transmission or
cellular towers, or the like to the Property (improvements to tenant ieased spaces
shall be exempt from this restriction), without the prior »éritten consent of Lender
in each instance, provided, however, that Borrower may riake replacements or

-substitutions of any item of the Pcrsonalty if the replacement orsubstitution 1s of

a quality, utility, value, condition and character similar to er-vatier than the
replaced or substituted item and is free and clear of any lien, Charze, security
interest or encumbrance, except as created or permitted by this Mortgage.

(b) Liens.  Except as provided in Paragraph 4.1(f) Borrower shall
promptly discharge any mechanics, laborers', materialmens' or similar lien or any
other lien, charge, attachment, or lis pendens filed or recorded against the
Property which relates to Borrower, the Property or any Contamination.

(c} Compliance with Laws and Private Covenants. Borrower shall
keep, observe, and satisfy, and not suffer violations of, Laws and private
covenants (whether or not listed as Permitted Encumbrances) materially affecting
the Property.
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(d) Use. Borrower shall not permit the use or occupancy of the
Property other than pursuant to Leases which shall have been approved in
advance and in writing by Lender pursuant to the Lease Assignment or which
require no approval thereunder. Borrower shall not use or permit the use or
occupancy of the Property in a manner which will result in Contamination and
Borrower shall take all steps reasonably necessary under the circumstances
including, without limitation, periodic inspections and assessments of the
Property, to determine whether Contamination has occurred.

{e) Inspection.  Whether or not an Event of Default (as defined in
Paragraph 9.1) has occurred and exists, Lender and its agents and contractors,
chall have the right, but not the duty or obligation, to enter upon the Property at
ressonable times without delay, hindrance or restriction, in order to conduct
apnruisals and inspections of the Property, including, but not limited to
envirengmental inspections. If, in the reasonable belief of Lender, Contamination

-has occutred or is hikely to occur Lender shall have the right, but not the duty or

obligatiofi to cenduct, or cause to be conducted, testing, including, but not limited
to, soil, air and groundwater sampling, regarding such Contamination. Any
environmental inspictions or testing shall be paid for by Borrower. Lender shall
have the right, but nec the duty or obligation, to disclose the results of such
inspections and testing as required by Laws or as deemed appropriate by Lender.

(/) Notification of Contamination; Clean-Up. Borrower shall notify
Lender immediately upon discovery of any Contamination. Borrower shall not,
without Lender's prior consent, initiaie Clean-Up of any Contamination, or enter
into any settlement agreement, consent’decree or other compromise with respect
to any violation or alleged violation of any Laws concerning Hazardous
Substances, if such Clean-up, settlement agreement, consent decree or other
compromise might, in Lender's judgment, impair the value of Lender's security
hereunder; provided, however, that Lender's prior consent shall not be required in
the event the Contamination either poses an immediate {areat to the health, safety
or welfare of any individual or is of such a nature that ar, immediate remedial
response is necessary, such that it is impossible to obtain Lend<r's consent before
taking such remedial action; provided further, however, that“17i cuch event,
Borrower shall notify Lender as soon as practicable of any remedial action so
taken.

43 Insurance. Borrower shall deliver to Lender original or certified copies of

policies evidencing that the following insurance is in effect with respect to the Property.
All policies must be properly assigned to Lender by a standard mortgagee clause:

(a} Physical hazard insurance on an "all risks" basis, with a
Replacement Cost Endorsement, an Increased Cost of Construction Endorsement,
a Terrorism Endorsement and an Agreed Amount Endorsement covering the
perils of fire , earthquakes (if in an earthquake zone), boiler and machinery (to
include the major components of HVAC systems, if not already included in the
foregoing coverage, and such other equipment as Lender may require) and

14



10758011

1635522157 Page: 16 of 42

"UNOFFICIAL COPY

extended coverage, in an amount not less than the Note Amount and (i) not less
than the full replacement cost of the Improvements and Borrower's contents
without deduction for physical depreciation, (ii) sufficient to prevent Borrower
from becoming a co-insurer in any loss, and (1i1) with a deductible amount not
greater than $10,000. ”

{(b) Commercial general liability insurance covering claims for bodily
injury, death and property damage, in an amount reasonably required by Lender
but not less than $1,000,000 per occurrence and $2,000,000 in aggregate naming
Lender as an additional insured.

(c) Rent insurance in an amount equal to or greater than twelve (12)
months gross scheduled rent from the Property; or if applicable, business
inlerruntion insurance in an amount sufficient to pay debt service, operating
expenscs; taxes and insurance for a period of twelve (12) months. Rent insurance
policies, or/an endorsement to the property or liability insurance policy, shall be
written by comnanies and in form and content satisfactory to Lender and shall be
submitted for approval. :

{d) Flood.insurance, if the Property is located in an area identified by
the Secretary of Housing sud Urban Development as an area having special flood
hazards or in which flood insurance has been made available under applicable
Laws.

{e) Either affirmative cevarage for hail, windstorm and named storms
in its property insurance or evidence that coverage for hail, windstorm and named
storms is not excluded from its property insurance; and

i) Such other insurance coverage: on_the Property as required by
Lender.

All insurance shall be written by companies with a Best's Rating of A:VIII or
higher, on policy forms satisfactory to Lender, cite Lender's inierest as mortgagee,
maintained in force throughout the term of the Loan without coit to_Lender, and
deposited with Lender (if required), shall include a loss payable provisior in Lender's
favor, shall provide that the insurance may not be terminated, materially riodificd or
allowed 1o lapse without at least thirty (30) days prior written notice to Lender, @nd shall
provide that any loss shall be payable notwithstanding any act or negligence of Borrower
which might otherwise result in forfeiture of such insurance, and shall bear notations,
evidencing the prior payment of premiurms ("Insurance Premiums").

All property insurers shall agree not to acquire any rights of recovery against
Lender by subrogation. Borrower, to the full extent permitted by Laws and to the full
extent permitted without invalidating the insurance policies required above, shall obtain
endorsements by all insurers waiving any right of subrogation against tenants under any
Leases and shall require the same of such tenants. Lender shall not because of accepting,
rejecting, approving or obtaining insurance, incur any liability . for the existence,
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nonexistence, continuation, form or legal sufficiency of any insurance, the solvency of
any insurer, or the payment of losses.

Borrower shall furnish to Lender or Lender's designee an original or certified
copy of all policies of insurance required under this Mortgage, provided, however, that if
Lender consents to Borrower providing any of the insurance required under this
Mortgage through blanket policies carried by Borrower and covering more than one
location, Borrower shall furnish Lender or Lender's designee with a certificate of
insurance for each such policy, setting forth the coverage, the limits of liability as to the-
Property, the name of the insurer, the policy number and the expiration date, or with a
cert’fied true copy of the original of each such policy.

Borrower shall keep, observe and satisly, and not suffer violations of the
requiremznts__including those requirements pertaining to acts committed or conditions
existing on ‘the-Property, of insurance companies and any bureau or agency which
establishes stancdards of insurability affecting the Property. Borrower shall not carry
separate or additional insurance concurrent in form or contributing in the event of loss
with that required by this Vortgage.

Upon foreclosure ol thiz-Mortgage or other transfer of title or assignment of the
Property in discharge, in wholcCcpart, of the Secured Debt, all right, title and interest of
Borrower in and to all policies of 1msurance required by this Paragraph 4.3 shall inure to
the benefit of and pass to Lender.

44 Sales, Transfers and Encumbiances. I, without the Lender's prior written
consent (i) the Property or any part thereci-0v any interest in the Property or the
Borrower, including beneficial interests, is sold ‘o conveyed, (ii) title to the Property or
any interest therein is divested, (iii) the Propény or-eny ownership interest in the
Borrower, including beneficial interests, is further encumbéred or pledged, or (iv) any
leasc that gives the lessee any option to purchase the Property or any part thercof is
entered into; then the Lender shall, in its sole unfettered” discretion, be entitled to
accelerate the Loan and declare the then unpaid principal balance and all accrued interest
and other sums due and payable under the Note to be immediately dus-and payable and
exercise all remedies available to Lender under the Loan Documents._Ary consent by
Lender to a change in ownership or to a change in the composition of the Eorrower may
be conditioned upon payment of a transfer fee equal to one percent (1%)(of the then
outstanding indebtedness for processing such request for consent, upon an increase in the -
rate of interest on the unpaid balance of the indebtedness to a then-current market rate,
and/or other terms and conditions as Lender may impose in its sole unfettered discretion.

(a) One Time Transfer. Notwithstanding the foregoing, Lender may
permit a one-time transfer of title to the entire Property and assumption of the
Loan provided that (i) the transferee has a financial and credit standing and
management expertise equal or greater than that of Borrower at the time of the
original approval of the Loan and otherwise acceptable to Lender in its sole
discretion; (ii) the transferee and terms of the transaction meet Lender’s approval
in its sole discretion; (iii) assumption documents in form and substance
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 satisfactory to Lender are executed by the transferee; (iv) Lender is paid a transfer

fee equal to one percent (1%) of the then outstanding indebtedness; (v) Borrower
reimburses Lender at closing all fees and expenses associated with the transfer
including legal fees; (vi} Lender receives an endorsement to the Lender's title
policy, in form and substance acceptable to Lender; (vii) the transferee accepts
changes in the terms of the Loan, including without limitation a reduction of the
principal balance, as may be required by Lender; and (viii) at Lender's option,
Lender receives opinions of counsel and Borrower and transferee authorization
documents in form and substance acceptable to Lender. The rights granted to
Borrower in this Paragraph 4.4(a) are personal to Borrower, shall be extinguished
after the exercise thereof, and shall not inure to the benefit of any subsequent
transferee.  Such transfer and assumption will not, however, relcasc the Borrower

lar’/zny guarantors from any liability to the Lender without the prior written

consénit. of Lender, which consent may be given or withheld in Lender's sole
unfettcrad-discretion, but if given, may be conditioned upon, without limitation,
the execution-of new guaranties from principals of the transferee as Lender deems
necessary, execution by the principals of the transferee of Lender's standard
Environmental “Indemnity and such other requirements as Lender may deem
appropriate in its diicretion.

(b) Permitted” Tronsfers.  Notwithstanding the foregoing, upon
Borrower's request, Lendet will permit the following transfers of ownership
interests in the Borrower withorit the one percent (1%) fee or change in the terms
of the Loan provided that (i) no &vent of Default shall have occurred and be
continuing under the Loan Documeits or any separate documents guarantying
payment and performance of any of the'Loa: Documents; (ii) Lender is promptly
notified of such proposed transfer ana provided with such documentation
evidencing the transfer and the identity of the tfansferee as reasonably requested
by Lender; (iii) assumption documents, if deemeddiecessary by the Lender, in a
form that is acceptable to Lender are executed by thetransferee; (iv) Borrower
reimburses Lender for all fees and expenses including fezasonable attorney's fees
associated with the Lender's review and documentation of the transfer; and (v) the
request is made in wmmg7 and accompamed by a non-refundible review fee of
$1,000: -

Any interest in the Borrower may be voluntarily sold, ‘trausferred,
conveyed or assigned (i) amongst the parties holding ownership intcrests in
Borrower as of the date hereof, (i) to any spouse, lineal descendant or
descendants of such parties, and/or (iii) to a trust created for the sole benefit of
any such spouse, lineal descendant or descendants of such parties for estate
planning purposes, provided that all of the parties holding ownership interests in
Borrower as of the date hereof retain a minimum of 51% ownership interest in
Borrower, retain voting control of Borrower, and retain managing control of
Borrower and the Property. Any such transfer, with or without Lender’s
approval, shall not release the original Guarantors (defined in the Note) from any
liability to Lender without the prior written consent of Lender.
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_ 4.5 Financial Records and Statements. Borrower shall keep its books and
records of the operation of the Property in accordance with generally accepted accounting
principles, and shall deliver to Lender:

(a) annually, within one hundred twenty (120) days after the close of
Borrower's fiscal year, a detailed income and expense statement for the Property
for the preceding fiscal year, internally prepared and certified by Borrower’s
Chief Financial Officer; '

(b) annually, within one hundred twenty (120) days after the close of
Borrower's fiscal year, a certified rent roll showing the names of all tenants, the
amount of space leased, the annual rental amount being paid, the rent per square
tont, any participation rent or expense reimbursements being paid by the (enants,
the Izase expiration date, the amount of the security deposits, and the amount of
vacant space;

(¢; - ;'nnually within one hundred twenty (120) days afier the close of
Borrower's fiscai year, financial statements of Borrower, internally prepared and
certified by Borrowzr s, Chief Financial Officer;

(d) annualiy“writhin one hundred twenty (120) days after the close of
Borrower's fiscal year, pecsenal financial statements, signed and dated, of
Guarantor(s) (as defined in the Mouwe); and

{e) following a default-upder the Loan Documents, annually within
one hundred twenty (120) days alicr/the close of its fiscal year, financial
statements, to the extent required or oihérwise available under the applicable
lease, of (cnants of the Property, as may be spacifically requnrcd by Lender,
internally prepared and certified by such tenants.

46  General Indemnity. Borrower shall indemnity; d<tend and hold harmless
Lender, its agents, employees and contractors from and against. and upon demand,
reimburse Lender for all claims, demands, liabilities, losses, -wamages, judgments,
penalties, costs and expenses, including, without limitation, reasonable attorneys' fees,
expenses and disbursements, which may be imposed upon, asserted agains( 1 tacurred or
paid by Lender by reason of, on account of or in connection with:

{a) any violation of Laws;

(b) any bodily injury or death or property damage occurring in or
upon the Property through any cause whatsoever;

{c) any act performed or omitted to be performed under the Loan
Documents or on account of any transaction arising out of or in any way
connected with the Property or the Loan Documents;

(d) any‘expenditures or amounts advanced (other than advances of
principal under the Note) by Lender at any time under the Loan Documents; and
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(e) any act or omission of Lender under any Lease or under the Loan
Documents as a result of Lender's exercise of rights or remedies under Paragraph
8.2 or under any of the other Loan Documents.

The foregoing indemnification shall apply in all instances, unless the claim was
directly caused by the gross negligence or intentional misconduct of Lender,

Borrower shall have the right to control any action for which an indemnity is
required pursuant (o this Paragraph 4.6 through counsel of its choice, subject to Lender’s
consent; however, at Lender's option, Lender may participate in such action through its
owr’ Counsel at Borrower's expense. If Borrower does not notify Lender of its intent to
controlcuch action within the earlier of thirty (30) days of notice of such claim or five (5)

- days piior'o the time required by Law to respond to such claims, Lender may control and

10758011

settle such_zction, including a settlement for non-monetary relief, without Borrower's
consent and at Ferrower's expense.

If Borrow<r 1s a.genérdt or limited partnership, Borrower waives any rights it may
have to require Lendérto-proceed against the assets of the partnership before proceeding
against the assets of individual general partners in the exercise of its rights under this
Paragraph 4.6.

4.7  Notices. Borrowei ¢hall deliver to Lender at Lender's Notice Address
promptly upon receipt of the same, copies of all notices, certificates, documents and
instruments received by Borrower whick materially and adversely affect Borrower, the
Property or the Leases, including, without limitation, those given in connection with
Contamination or Environmental Actions or Cizims.

48  Estoppel Certificates. Borrower shall promptly fumnish to Lender from
time to time, but no more than once per calendar year vo long as no default has occurred

“under the Loan Documents, on the request of Lender, writtcn zertifications signed and, if

so requested, acknowledged setting forth the then unpaid prircizal and interest under the
Note and specifying any claims, offsets or defenses which Boriower assents against the
Secured Debt or any obligations 1o be paid or performed by Borower-under the Loan
Documents, together with any other information reasonably requested Ly Lender.

4.9  Subordination, Non-Disturbance and Attornment Agreemernt, 5hould a
tenant, under any present or future Lease at the Property, require Borrower to secure a
Subordination, Non-Disturbance and Attornment Agreement {rom Lender, the document
shall be satisfactory to Lender in its sole discretion.

4.10  Legal Existence. Borrower shall continuously maintain its existence as a
legal entity and its right to own the Property and to do business in the State.

4.11  Defense and Notice of Actions. Borrower shall, without liability, cost or
expense to Lender protect, preserve and defend title to the Property, the security hereof
and the rights or powers of Lender, against all adverse claimants to title or any possessory
or non-possessory intercsts therein, whether or not such claimants or encumbrancers
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assert title paramount to that of Borrower or Lender or claim their interest on the basis of
events or conditions arising subsequent to the date hereof.

4.12  Lost Note. Borrower shall, if the Note is mutilated, destroyed, lost, or
stolen, deliver to Lender a new promissory note containing the same terms and conditions
as the Note with a notation thereon of the unpaid principal and accrued and unpaid
interest, whereupon the prior note shall be void and of no further force and effect. Any
such new note shall be secured hereby and shall be deemed to be the "Note" referred to
herein. ’

413  Personalty. Borrower shall use the Personalty primanly for business
purposes and keep it at the Land. Borrower shall immediately notify Lender in writing of
any change in its place of business and, as of the exccution hereof and hereafter from
time to *im<_when requested by Lender, upon any acquisition of items of property
constituting Psreanalty, Borrower shall provide Lender with a current, accurate inventory
of the Personalty:

414 Furthérissrances. Borrower shall promptly upon request of Lender: (a)
correct any defect, error or omission which may be discovered in the contents of any
Loan Document or in the -execution or acknowledgement thereof, (b} execute,
acknowledge, deliver and record or_file such further instruments (including, without
limitation, mortgages, deeds of Urist, security agreements, financing statements and
specific assignments of rents or leases)/and (c) do such further acts as may be necessary,
desirable or proper in Lender's opinion te: i), protect and preserve the first and valid lien,
title and security interest of this Mortgage on-ihe Property or subject thereto any property
intended by the terms thereof to be covered therzby, including, without limitation, any
renewals, additions, substitutions or replacements’ thereto; or (ii) protect the interest and
security interest of Lender in the Property against the rigiits,or interests of third parties.

Borrower hereby appoints Lender as its attorney-in-fact, coupled with an interest,
to take the above actions and to perform such obligations ‘or"hehalf of Borrower, at
Borrower's sole expense, if Borrower fails to comply with this Paragiaph 4.14.

415 Environmental. Borrower, after reasonable inquiry. rerresents and
warrants, and further covenants, to Lender that:

{w) no Hazardous Substance has been or shall be discharged,
disbursed, released, stored {other than Permitted Hazardous Substances), treated,
generated, disposed of (other than Permitted Hazardous Substances), or allowed
to escape or migrate, or shall threaten to be injected, emptied, poured, leached, or
spilled on or from the Property; '

(b} no asbestos or asbestos-containing materials have been or will be
installed, used, incorporated into, placed on, or disposed of on the Property,

(c) no polychiorinated biphenyls ("PCBs") are or will be located on or
in the Property, in the form of electrical transformers, fluorescent light fixtures
with ballasts, cooling oils, or any other device;
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{d) no underground storage tanks are or will be located on the
Property or were located on the Property and subsequently removed or {illed;

(¢) no investigation, administrative order, consent order and
agreement, litigation, settlement, lien, or encumbrance with respect to Hazardous
Substances is proposed, threatened, anticipated or in existence with respect to the
Property;

{0 the Property and Borrower's operations al the Property are in
compliance with all applicable Environmental Laws including without limitation
any, state and local statutes, laws and regulations. No notice has been served on
Borrower from any entity, government body, or individual claiming any violation
of lany law, regulation, ordinance or code, or requiring compliance with any law, |
regulgtion, ordinance or code, or demanding payment or contribution for
enviranimental damage or injury to natural resources. Copies of any such notices
shall be forvarded to Lender within three (3) days of their receipt;

(¢) Boaower has no knowledge of the release or threat of release of
any Hazardous Substance from any property adjoining or in the immediate
vicinity of the Property;

(h) no portioti «*-the Property is a wetland or other water of the
United States subject to jurisdiction under Section 404 of the Clean Water Act (33
U.S.C. Section 1344) or any comparable statc statute or local ordinance or
regulation defining or protecting wetizids or other special aquatic areas;,

(i) there are no concentrations of radon or other radicactive gases or
materials in any buildings or structures oia'the Property that exceed background
ambient air levels; and

() to the best of Borrower's knowledge,” there have been no
complaints of illness or sickness alleged to result from conditions inside any
buildings or structures on the Property.

Borrower agrees to defend, indemnify and hold harmless Lende:, “is. directors,
ofticers, employees, agents, contractors, sub-contractors, licensees, invitees; paiticipants,
successors and assigns (said parties being referred 1o herein collectively and severally as
the "Indemnified Parties”), from and against any and all claims, demands, judgments,
settlements, damages, actions, causcs of actions, injuries, administrative orders, consent
agreement and orders, liabilities, penalties, costs, including, but not limited to, any
cleanup costs, remediation costs, responsc costs, and all expenses of any kind
whatsoever, including claims arising out of loss of life, injury to persons, property, or
business or damage 1o natural resources in connection with the activities of Borrower, its
predecessors in interest, third parties who have trespassed on the Property, or parties in a
contractual relationship with Borrower, or any of them, whether or not occasioned wholly
or in part by any condition, accident or event caused by any act or omission of the
Indemnified Parties, that:
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(1)  arises out of the actual, alleged or threatened migration,
spiii? leach, pour, empty, inject, discharge, dispersal, release, storage,
_treatment, generation, disposal or escape of any Hazardous Substance or
Permitted Hazardous Substance; or

(2)  actually or allegedly arises out of the use, specification, or
inclusion of any product, material or process containing any Hazardous
Substance or Permitted Hazardous Substance, the failure to detect the
existence or proportion of any Hazardous Substance or Permitted
Hazardous Substance in the soil, air, surface water or ground water, or the
performance or failure to perform the abatement of any Hazardous
Substance or Permitted Hazardous Substance source or the replacement or
removal of any soil, water, surface water, or ground water containing any
Hazardous Substance or Permitted Hazardous Substance; or

(3)  arises out of the breach of any covenant, warranty, or
réprescrtation of the Borrower regarding these matters set forth above; or

(4) ~ arises out of a judicial or administrative action brought
pursuant to any-Environmental Law or pursuant to any similar state law
that relates to the Property.

Borrower shall bear, pay and discharge-when and as the same become due and payable,
any and all such judgments or claims for-damages, penalties or otherwise against the
Indemnified Partics, shail hold the Indemniiréd Parties harmless from and against those
judgments or claims, and shall assume the buiden and expense of defending all suits,
administrative proceedings, and negotiations of ary description with any and all persons,
political subdivisions or government agencies arising eut of any of the occurrences set
forth above.

The indemnifications and rcpresentations made hierein shall survive any
termination or expiration of the Loan Documents and/or ' thz repayment of the
indebtedness evidenced by the Note, including, but not limited to, any.foreclosure of or
on this Mortgage or acceptance of a deed in lieu of foreclosure; it being understood and
agreed that the indemnity given herein is independent of the secured indebieapess and the
documents securing the Note. Borrower's indemnifications and representations ‘shall not
apply to any Hazardous Substance that first originates subsequent to Lender's teking title
to the Property by virtue of a foreclosure or accepting a deed in lieu thereof.

3. CASUALTIES AND TAKINGS.

5.1  Notice to Lender. In the case of any act or occurrence of any kind or
nature which results in damage, loss or destruction to the Property ("Casualty"), or
commencement of any proceedings or actions which might result in a condemnation or
other taking for public or private use of the Property or which relates to injury, damage,
benefit or betterment thereto ("Taking"), Borrower shall immediately notify Lender
describing the nature and the extent of the Taking or the Casualty, as the case may be.
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Borrower shall promptly furnish to Lender copies. of all notices, pleadings,
determinations and other papers in any such proceedings or negotiations.

5.2 Repair and Replacement. In case of a Casualty or Taking, Borrower shall
promptly (at Borrower's sole cost and expense and regardless of whether the Insurance
Proceeds or the Taking Proceeds, if any, shall be sufficient or made available by Lender
for the purpose) restore, repair, replace and rebuild the Property as nearly as possible to
its quality, utility, value, condition, and character immediately prior to the Casualty or the
Taking, as the casc may be.

5.3 Cuasualties and Insurancé Proceeds. Borrower shall give Lender prompt
notice of damage to or destruction of the Property, and in case of loss covered by policies
of insucarce, Lender (whether before or after foreclosure sale) shall at its option settle
and adjus( a:1v claim arising out of such policics and collect and receipt for the proceeds
payable therefiem ("Insurance Proceeds"). Lender may elect to apply the Insurance
Proceeds upon ar in reduction of the Secured Debt, whether due or not, or make said
Insurance Procetus available for restoration or rebuilding of the Property.

Notwithstanding th< foregoing, if no Event of Default has occurred and is
continuing, Borrower may itself adjust and collect for any losses arising out of a single
occurrence aggregating not in-cucess of the lesser of (a) five percent (5%) of the then
outstanding balance of the Note or £:3-$75,000.

Notwithstanding the above, Lender-agrees to make Insurance Proceeds available
for restoration or repair of the Improvemeniz‘when the cost of repair does not exceed 25
percent of the then outstanding balance of tiie’Note. Prior to the release of Insurance
Proceeds for the repair or restoration of the Improvements, Lender shall be entitled to
receive the following:

{a) Evidence that no Event of Default ¢xis5ts under any of the terms,
covenants and conditions of this Mortgage, the ‘Naote or the other Loan
Documents.

(b} Evidence that all leasing requirements for' the Property as
established by Lender have been met.

(c) Satisfactory proof that the Improvements have been fully vestored,
or, if Lender approves disbursement in installments, that the Insurance Proceeds
not disbursed will be sufficient to pay the cost of repair, restoration or rebuilding
of the Property, free and clear of ail liens, except the lien of this Mortgage. In the
event such Insurance Proceeds shall be insufficient to pay for such repair,
restoration or rebuilding, Borrower shall deposit with Lender funds equal to the
amount of the deficiency, which, together with the insurance proceeds, shall be
sufficient to pay for such restoration, repair and rebwilding.

(d) (1) a statement of Borrower's architect, certifying the repair and
restoration completed to the date thereof, and that such repair, restoration and
rebuilding has been performed in conformity with the plans and specifications
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. that have been approved by Lender, and (ii) evidence satisfactory to Lender of
payment for-labor and materials fumnished to the Property with lien waivers
substantiating such payments. Lender will release funds upon the satisfaction of
requirements set forth herein at such time as lien waivers are deposited in escrow
with the title insurance company and the title insurance company assures Lender
of a first lien position.

{¢) A waiver of subrogation from any insurer to the effect that such
insurer has no liability as to Borrower or the then owner or other nsured under
the policy of insurance in question.

) Evidence that zoning, building and other nccessary permits and
approvals have been obtained.

() Satisfactory evidence is delivered to Lender that the
Improverieats can be rebuilt substantially to the same condition as when
originally-iinanced and can with restoration and repair continue to be operated for
the purposes utilizéd prior to such damage.

(th) Tenants.of the Property as designated by Lender shall certify to
Lender their intention t2 zentinue to occupy the Property without any abatement
or adjustment of rental pavinents (other than temporary abatements during the
period of restoration and repair)

(i) Evidence that the sppraised value of the Property after such
restoration or repair shall not be less than its appraised value as of the date hereof.

() Evidence of fulfillment of 4ii other requirements, which Lender
may make in connection with repair of the Improveinents.

In the event Borrower fails to restore, repair or rebuild ike.Improvements within
120 days, such failure shall constitute an Event of Default hercunder and Lender, at its
option and upon not less than 30 days written notice to Borrower, <hall have the right to
(i) restore, repair or rebuild the said Improvements for or on behalf of Borrower and for
such purpose, may perform all necessary or appropriate acts to aeioiaplish such
restoration, repair or rebuilding or (ii) apply all or any part of Insurance Procceds on the
indebtedness whether then due or not. In the event Insurance Proceeds shall exceed the
amount necessary to complete the repair, restoration, or the rebuilding of the
Improvements, such excess may, at Lender's option, be applied on the indebtedness,
without application of any otherwise applicable Prepayment Fee (as defined in the Note),
or be returned to Borrower. Damage to the Property shall not excuse or defer payment on
the indebtedness as it comes due.

5.4  Taking Proceeds. Lender may, at its option, in its own name (a) appear or
proceed in any condemnation proceeding, and (b) make any compromise or settlement
thereof, provided that so long as the Borrower promptly prosecutes any compromise or
settlement thereof, the Borrower shall control any compromise or settlement proceeding
with the result thereof being subject to the Lender's approval. The Borrower shall give
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the Lender immediate notice of the initiation of any condemnation proceeding, and a
copy of every pleading, notice and other items served in any condemnation proceeding.
Borrower hereby assigns, transfers and sets over unto the Lender the entire proceeds of
any award or any claim for damages for any of the Property taken or damaged under the
power of eminent domain or by condemnation (“Taking Proceeds™). Lender may elect to
apply the Taking Proceeds upon or in reduction of the Secured Debt, whether duc or not,
or make said Taking Proceeds available for restoration or rebuilding of the Property. - In
the event that Lender elects, in Lender's sole and absolute discretion, to make said Taking
Proceeds available to reimburse Borrower for the cost of the rebuilding or restoration of
the Improvements, such Taking Proceeds shall be made available in the manner and
under the conditions that Lender may require. In any event, the Improvements shall be
restorsd-or rebuilt in accordance with plans and specifications to be submitted to and
approved-oy. Lender prior to commencement of any building or restoration. If the Taking
Proceeds @re-made available by Lender to reimburse Borrower for the cost of said
rebuilding or restoration, any surplus which may remain out of said award afier payment
of such cost of rebuilding or restoration shall at the option of Lender be applied on
account of the Secures Debt or be paid to any party entitled thereto. No interest shall be
" allowed to Borrower on the Taking Proceeds held by the Lender.

6. LIMITED LIABILITY QF LENDER. Lender shall not be a trustee with respect
to any Insurance Proceeds, and may murgle fasurance Proceeds with its funds without obligation
to pay interest thercon. Lender shall in no’¢vent be liable for the performance or observance of
any covenant or condition arising under any L.¢ase in connection with the Property nor obligated
to take any action to restore the Property. '

7. LEGAL PROCEEDINGS. Whether or net an Event of Default (as defined in
Paragraph 8.1) has occurred and exists, Lender shall“have the right, but not the duty or
obligation, 10 intervene or otherwise participate in, prosecute ¢ dzfend at any time any legal or
equitable proccedings including, without limitation, any emisen domain proceedings which
affect the Property, the Leases or any of the rights created by the Loai Documents, but only after
notice to Borrower and if permitted by Laws.

8. DEFAULTS; REMEDIES OF LENDER.

81  Events of Defunit. Any of the following shall constitute.ar "Event of
Default" hereunder:

{a) Breach of Numed Covenants; Transfer of Encumbrance. Any
breach by Borrower of the covenants in Paragraph 4.1(a) (Secured Debt),
Paragraph 4.1(b) (Property Taxes and Charges), Paragraph 4.2(f) (Clean-Up) or
Paragraph 4.3 (Insurance); or any transfer or encumbrance that pursuant to
Paragraph 4.4 (Sales, Transfers and Encumbrances) would permit Lender to
accelerate the Loan.

(b) Breach of Other Covenants. Any breach by Borrower of any
other covenant, agreement, condition, term or provision of any of the Loan
Documents or any certificate or side letter delivered in connection with the Loan
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- Documents, which continues for thirty (30} days after written notice thereof by

Lender to Borrower; provided, however, that if the nature of Borrower's breach is
such that more than 30 days is reasonably required to cure the same, then

. Borrower shall not be deemed to be in default if Borrower commences such cure

as promptly as reasonably possible within such initial 30 day period, and, in
Lender's sole judgment diligently prosecutes such cure to completion, and such
cure is completed within an additional 30 day period.

(c) Misrepresentations. Any representation or warranty made by
Borrower in the Loan Documents or any certificate or side letter delivered m
connection with the Loan Documents proves to be untrue, misleading or is not
tulfilled, in any material way. :

fd) Bankruptcy.  Any one or more of the then legal or beneficial
owners of the Property, or any individual or entity then personally liable on the
Secured Deot (including, without limitation, any guarantor or indemnitor pursuant
to any guaranty-or indemnity) or, if Borrower is a partnership, any general partner

“or joint venturer 4collectively "Parties in Interest”) becomes insolvent, makes a

transfer in fraud of, or) an assignment for the benefit of, creditors, or admits in
writing its inability, o1 is unable, to pay debts as they become due; or (ii) a
receiver, custodian, liquidatoror trustce is appointed for all or substantially all of
the assets of a Party in Interest or for the Property in any proceeding brought by a
Party in Interest, or any such roceiver or trustee is appointed in any proceeding
brought against a Party in Interest o the Property and such appointment is not
promptly contested or is not dismisszd.or discharged within 120 days after such
appointment, or a Party in Interest consénts or acquiesces in such appointment; or
(i) a Party in Interest files a petition undcr the Bankruptcy Code, as amended, or
under any similar law or statute of the United State: or any state thereof; or (iv) a
petition against a Party in Interest is filed commearing an involuntary case under
any present or future Federal or state bankruptcy or sigilar law and such petition
is not dismissed or discharged within 120 days after the {liing thereof; or (v) any
composition, rearrangement, liquidation, extension, reorgan.zation or other relief
of debtors now or hereafter existing is requested by a Party in Irterest.

(e) Adverse Court Action. A court of competent jurisdiction enters a
stay order with respect to, assumes custody of or sequesters all or a substantial
part of the Property or the Property is taken on execution or by other process of
law.

() Death of a Guarantor. The death of any Guarantor, unless a
substitute guarantor satisfactory to Lender assumes the obligations of the
deceased Guarantor within 60 days after the death.

(c) Death of a Borrower. The death of any Borrower who is a natural
person.

~ . (h) . Note. AnEventof Default, as defined in the Note.
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82  Remedics. In case of an Event of Default, Lender may, at any time

thereafter, at its option, without notice, and without bringing any legal action or
proceeding unless cxpressly required by law, exercise any or all of the following
remedies:

(a)  Acceleration. Declare the entire Secured Debt due and payable,
and it shall thereupon be immediately due and payable.

(b) Foreclosure. Borrower and Lender shall have the benefit of all
the provisions of the Act, including all amendments thereto which may become
effective from time to time after the date hereof, except to the extent specifically
waived in this Mortgage.

fc) Insurance. Wherever provision is made in this Mortgage lor
insurance. policies to bear mortgage clauses or other loss payable clauses or
endorsemenis in favor of Lender, or to confer authority upon Lender to settle or
participatc in the settlement of losses under policies of insurance or to held and
disburse or otieiwise control use of insurance proceeds, from and after the entry
of judgment of fore<iosure all such rights and powers of Lender shall continue in
Lender as judgment creditor or Lender until confirmation of sale.

{d) Protective tdvances. Al advances, disbursements and
expenditures made by Lcndu’ sefore and during a foreclosure, and before and
after judgment of foreclosure, arid 2tany time prior to sale, and where applicable,
after sale, and during the pendency 0 any related proceedings, for the following
purposcs, in addition to those otherwisc.awhorized by this Mortgage or by the Act
(collectively "Protective Advances"), sheil have the benefit of all applicable
provisions of the Act, including those provisions-of the Act hereinbelow referred
to:

(1) all advances by Lender in accordarice with the terms of this
Mortgage to: (1) preserve or maintain, repair, restore or rebuild the
improvements upon the mortgaged real estate; (2) preserve the lien of this
Mortgage or the priority thereof; or (3) enforce this Merteugs, as referred
to in Subsection (b)(5) of Section 15-1302 of the Act;

(i)  payments by Lender of: (a) when due installments of
principal, interest or other obligations in accordance with the terms of any
senior mortgage or other prior lien or encumbrance; (b) when due
installments of real cstate taxes and assessments, gencral and special and
all other taxes and assessments of any kind or nature whatsoever which are
assessed or imposed upon the Property or any part thereof; (c) other
obligations authorized by this Mortgage; or (d) with court approval, any
other amounts in connection with other liens, encumbrances or interests
reasonably necessary to preserve the status of title, as referred to in
Section 15-1505 of the Act;

27



10758011

1635522157 Page: 29 of 42

" UNOFFICIAL COPY

(iii)  advances by Lender in scttlement or compromisc of any
claims asserted by claimants under senior mortgages or any other prior
liens;

(iv)  attomeys' fees and other costs incurred: (1) in connection
with the foreclosure of this Mortgage as referred to in Sections 15-
1504(d)(2) and 15-1510 of the Act; (2) in connection with any action, suit
or proceeding brought by or against the Lender for the enforcement of this
Morigage or arising from the interest of the Lender hereunder; or (3) in the
presentation for the commencement or defense of any such foreclosure or
other action related to this Mortgage or the mortgaged real estate;

(v)  Lender's fees and costs, including attomeys' fees, arising
between the entry of judgment of foreclosure and the confirmation hearing
as.referred to in Subsection (b)(1) of Section 15-1508 of the Act;

(vi)  expenses deductible from proceeds of sale as referred to in
subsecticny{a) and (b) of Section 15-1512 of the Act;

(vii)._exnenses incwrred and expenditures made by Lender for
any one or more-of the following: (1) if the Property or any portion
thereof constitutes eoe or more units under a condominium declaration,
assessments imposed upsit the unit owner thereof which are required to be
paid; (2) if Borrower's interest in the Property is a leasehold estate under a
lease or sublease, rentals o ciher payments required to be made by the
lessee under the terms of the I¢2se or sublease; (3) premiums for casualty
and liability insurance paid by Lende” whether or not Lender or a receiver
is in possession, if reasonably required,~in reasonable amounts, and all
renewals thereof, without regard to the Mmitation to maintaining of
existing insurance in effect at the time any receiver or Lender takes
possession of the Property imposed by Subscetion (¢)(1) of Section 15-
1704 of the Act; (4) repair or restoration of damige or destruction in
excess of available insurance proceeds or condemnaiien awards; (5)
payments required or deemed by Lender 1o be for the benefit of the
Property or required to be. made by the owner of the mortgages real estate
under any grant or declaration of casement, casement (agrecment,
agrecment with any adjoining land owners or instruments .creating
covenants or restrictions for the benefit of or affecting the Property; (6)
shared or common expense assessments payable to any association or
corporation in which the owner of the Property is a member in any way
affecting the Property, (7} if the loan secured hereby is a construction
loan, costs incurred by Lender for demolition, preparation for and
completion of construction, as may be authorized by the applicable
commitment, loan agreement or other agreement; (8) pursuant to any lease
or other agreement for occupancy of the Property for amounts required to
be paid by Borrower; and (9) if the Mortgage is insured payments of FHA
or private mortgage insurance required to keep insurance in force.
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All Protective Advances shall be so much additional indebtedness secured
by this Mortgage, and shall become immediately due and payable without notice
and with interest thereon from the date of the advance until paid at the rate due
and payable after a default under the terms of the Note.

This Mortgage shall be a lien for all Protective Advances as to subsequent
purchasers and judgment creditors from the time this Mortgage is recorded
pursuant to Subsection (b)(1) of Section 15-1302 of the Act.

All Protective Advances shall, except to the extent, if any, that any of the
same is clearly contrary to or inconsistent with the provisions of the Act, apply to
and be included in: :

(1)  determination of the amount of indebtedness secured by the
Mortgage at any Uime;

(2) the indebtedness found due and owing to Lender in the
judgmént of foreclosure and any subsequent supplemental judgments,
orders, adjudications or findings by the court of any additional
indebtedness. becoming due after such entry of judgment, it being agreed
that in any forecissure judgment, the court may reserve jurisdiction for
such purpose;

(3)  if right orredemption has not been waived by Borrower in
this Mortgage, computationf amount required to redeem, pursuant to
Subsections (d)(2) and (¢) of Scction 15-1603 of the Act;

(4)"  determination of the <inount deductible from sale proceeds
pursuant to Section 15-1512 of the Act, '

(5)  application of income in the Yards of any receiver or
Lender in possession; and

(6)  computation of any deficiency judginen; pursuant to
Subsections (b)(2) and (¢) of Sections 15-1508 and 15-151 Lofthe Act.

(e) Lender in Possession. In addition_to any provisier_of this
Mortgage authorizing Lender to take or be placed in possession of the Property, or
for the appointment of a receiver, Lender shall have the right, in accordance with
Sections 15-1701 and 15-1702 of the Act, to be placed in possession of the
Property or at its request to have a receiver appointed, and such receiver, or
Lender, if and when placed in possession, shall have, in addition to any other
powers provided in this Mortgage, all powers, immunities, and duties as provided
for in Sections 15-1701 and 15-1703 of the Act.

i Waiver of Redemption. Borrower acknowledges that the Property

does not constitute agricultural real estate, as defined in Section 15-1201 of the
Act or residential real estate as defined in Section 15-1219 of the Act. Pursuant to
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Section 15-1601(b) of the Act, Borrower hereby waives any and all right to
redemption.

{g) Offset Rights. Apply in satisfaction of the Secured Debt or any
amount at any time to become due or payable in connection with the ownership,
occupancy, use, restoration or repair of the Property, any deposits or other sums
credited by or due from Lender to Bormower, including without limitation,
Insurance Proceeds, Taking Proceeds and funds held in the escrow account
referred to in Paragraph 4.1(c).

(h) Cure Rights. Whether or not an Event of Default has occurred
without releasing Borrower from any obligation hereunder or under the Loan
Dccuments, perform any of Borrower's obligations. In connection therewith,
Lénder may enter upon the Property and do such acts and things as Lender deems
necessary-or desirable to protect the Property or the Leases, including, without
limitatior: (i) paying, purchasing, contesting or compromising any encumbrance
(including, without limitation, any junior debt outstanding), charge, lien, claim of
lien, Property Tax<s and Charges or Property Liabilities; (i1) paying any Insurance
Premiums; (iii) empioying counsel, accountants, contractors and other persons (o
assist Lender in the 4duregoing; and (iv) undertaking the Clean-Up of any
Contamination.

(i} Possession of Property. Take physical possession of the Property
and of all books, records, and-dscuments and accounts relating thereto and
exercise, without interference from Borrower, any and all rights which Borrower
has with respect to the Property, inciuding, without limitation, the right at
Borrower's expense to rent and lease the' Property, to collect rents, issues and
profits, to hire a professional property manager fr the Property, to Clean-Up any
Contamination and to make from time to time all.alterations, renovations, repairs
and replacements to the Property as may seem proper 1o Lender. Nothing in this
Paragraph 8.2 shall impose any duty, obligation or respeisibility upon Lender for
the control, care, management, repair or Clean-Up of the Prdperty. If necessary to
obtain possession as provided for above, Lender may, wifiiout exposure to
liability from Borrower or other persons, invoke any and all legal remedies to

dispossess Borrower, including, without limitation, one or more actions for

forcible entry and detainer, trespass and restitution. Lender shall not be ¢semed a
mortgagee in possession unless and until Lender enters into actual possession of
the Property. e .

(i) Receiver. Secure the appointment of a receiver or receivers, as a
matter of right for the Property whether such receivership be incident to a
proposed sale of such Property or otherwise, and without regard to the value of
the Property or the solvency of Borrower. Borrower hereby consents to the
appointment of such receiver or receivers, waives any and all defenses to such
appointment and agrees not to oppose any application therefor by Lender. The
appointment of such receiver, trustee or other appointee by virtue of any court
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order or Laws shall not impair or in any manner prejudice the rights of Lender to
receive payment of the rents and income pursuant to the Lease Assignment.

(k) Uniform Commercial Code Remedies. Exercise any and all rights
of a secured party with respect to the Personalty under the Uniform Commercial
Code of the State and in conjunction with, in addition to or in substitution for,
those rights and remedies:

(i)  -take possession of, assemble and collect the Personalty or
render it unusable by Borrower; and

(i)  téquire Borrower to assemble the Personalty and make it
available at any place Lender may designate so as to allow Lender to take
possession of or dispose of the Personalty.

Wiitten notice mailed to Borrower, as provided herein, 15 days prior to the
date of pubiic sale of the Personalty or prior to the date after which private sale of
the Personalty il be made, shall constitute reasonable notice. Any sale made
pursuant to the provisicns of this Paragraph 8.2(g) shall be deemed to have been a
public sale conducted, in a commercially reasonable manner, if held
contemporaneously wiili (e sale of the Property as provided in Paragraph 8.2())
of this Mortgage. In the event of a foreclosure sale, whether made by Lender
under the terms hereof, or underjudgment of a court, the Personalty and the other
parts of the Property may, at th¢-oriion of Lender, be sold in parts or as a whole.
It shall not be necessary that Lender take possession of the Personalty prior to the
time that any sale pursuant to the provigior.s of this Paragraph 8.2(g) is conducted
and it shall not be necessary that the Persenzlty be present at the location of such
sale.

BORROWER HEREBY AUTHORIZES. LENDER TO FILE
FINANCING STATEMENTS WITH RESPECT 7C THE PERSONALTY,
WITH ALL APPROPRIATE FILING OFFICES. A CARBON,
PHOTOGRAPHIC OR OTHER REPRODUCTION OF THiS MORTGAGE OR
ANY FINANCING STATEMENT RELATING TO THIS MORTGAGE SHALL
BE SUFFICIENT AS A FINANCING STATEMENT. THIS MCRTGAGE IS
EFFECTIVE AND SHALL BE EFFECTIVE AS A FINANCING STATEMENT
FILED AS A FIXTURE FILING WITH RESPECT TO ALL GOODS WHICH
ARE OR ARE TO BECOME FIXTURES INCLUDED WITHIN THE
PROPERTY AND IS TO BE FILED FOR RECORD [N THE REAL ESTATE
RECORDS OF THE LOCATION IN THE STATE WHERE THE PROPERTY
IS SITUATED. THE MAILING ADDRESS OF LENDER AND THE ADDRESS
OF BORROWER FROM WHICH INFORMATION CONCERNING THE
SECURITY INTEREST MAY BE OBTAINED, ARE SET FORTH ON THE
COVER SHEET HEREOF.

(1) Judicial Actions. Commence and maintain an action or actions in
any court of competent jurisdiction to foreclose this Mortgage pursuant to the
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Laws of the State or to obtain specific enforcement of the covenants of Borrower
hereunder. Borrower agrees that such covenants shall be specifically enforceable
by injunction or any other appropriate equitable remedy.

(m)  Subrogation., Have and exercise all rights and remedies of any
person, entity or body politic to whom Lender renders payment or performance in
connection with the exercise of its righis and remedies under the Loan
Documents, including, without limitation, any rights or remedies under any
mechanic's or vendor's lien or liens, superior titles, mortgages, deeds of trust,
liens, encumbrances, rights, equities and charges of all kinds heretofore or
hereafter existing on the Property to the extent that the same are paid or
discharged from the proceeds of the Note whether or not released of record.

n} Sale. Sell the Property in accordance with Laws.

(c) Other. Take such other actions or commence such other
proceedings as-Lender deems necessary or advisable to protect its interest in the
Property and iza%ility to collect the Secured Debt as are available under Laws.

Any sums advancea-by-1.ender under this Paragraph 8.2 shall bear interest at the
lesser of (i) the Default Rate swevified in the Note or (i) the maximum nonusurious
interest rate permitted by applicab!C law, and shall be payable by Borrower on demand.
Such sums together with such interest sliati constitute a part of the Secured Debt.

All sums realized by Lender underiy's Paragraph 8.2, less all costs and expenses
incurred by Lender under this Paragraph 8.Z,/invluding, without limitation, reasonable
attorneys fees and disbursements, property managenient fees, costs of title commitments,
inspections, environmental site assessments and testing; engineering reports, alterations,
renovations, repairs and replacements made or authorized oy Lender and all expenses
incident to Lender taking possession of the Property, and such sums as Lender deems
appropriate as a reserve (o meet future expenses of the Propert-shall be applied to the
Secured Debt in such order as Lender shall determine. Thereafier, zny balance shall be
paid to the person or persons legally entitled thereto. '

83  Holding Over. Should Borrower, after Lender has obtained title to the
Property, continue in possession of any part of the Property, cither ‘awfully or
unlawfuily, Borrower shall be a tenant from day to day, terminable at the will.ol either
Borrower or Lender, at a reasonable rental per diem, such rental to be due and payable
daily to Lender.

5.4 General Provisions.

(a) Multiple Sales. Several sales may be made pursuant to Paragraph
8.2 without exhausting Lender's right to such remedy for any unsatisfied part of
the Secured Debt and without exhausting the power to exercise such remedy for
any-other part of the Secured Debt, whether matured at the time or subsequently
maturing. If a part of the Property is sold pursuant to Paragraph 8.2, and the
proceeds thereof do not fully pay and satisfy the Secured Debt, such sale, if so
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made, shall not in any manner affect the unpaid and unsatisfied part of the
Secured Debt, but as to such unpaid and unsatisfied part, the Loan Documents
shall remain in full force and effect as though no such sale had been made.

(b Cumulative Remedies. All of the rights, remedies and options set
forth in Paragraph 8.2 or otherwise available at law or in equity, are cumulative
and may be exercised without regard to the adequacy of or exclusion of any other
right, remedy, option or security held by Lender.

- (c) Right to Purchuse. At any sale-of the Property pursuant to
Paragraph 8.2, Lender shall have the right to purchase the Property being sold,
and in such case the right to credit against the amount of the bid made therefor (to

the extent necessary) all or any of the Secured Debt then due.

e Right to Terminate Proceedings. Lender may, in its sole
unfetteres discretion, at any time before conclusion of any proceeding or other
action brought in connection with its exercise of the remedies provided for in
Paragraph 8.2,eininate, without prejudice to Lender, such proceedings or
actions.

(e) No Waiverer Release. Lender may resort to any remedies and the
security given by the Loai Decuments in whole or in part, and in such portions
and in such order as may seem bésito Lender in its sole unfettered discretion, and
any such action shall not in any-y:ay be considered as a waiver of any of the
rights, benefits or remedies evidenced by the Loan Documents. The failure of
Lender to exercise any righl, remedy »r option provided for in the Loan
Documents shall not be deemed to be 4 waiver of any of the covenants or
obligations secured by the Loan Documents. No.sale of all or any of the Property,
no forbearance on the part of Lender and no extensied of the time for the payment
of the whole or any part of the Secured Debt or any other indulgence given by
Lender to Borrower or any other person or entity, shall operate to release or in any
manner affect Lender's interest in the Property, or the liabili‘y, of Borrower to pay
the Secured Debt, except (o the extent that such liability shali-be reduced by
proceeds of sale of all or any of the Property received by Lender.

(f) Waivers and Agreements Regarding Remedics. To tn¢ full extent
Borrower may do so and with respect to Lender's excrcise of its ‘reinedies
hereunder, Borrower hereby:

(1) agrees that Borrower will not at any time insist upon, plead,
claim or take the benefit or advantage of any Laws now or hereafter in
force providing for any appraisal or appraisement, valuation, stay,
extension or redemption, and waives and releases all rights of redemption,
valuation, appraisal or appraisement, stay of execution, extension and
notice of election to mature or declare due the whole of the Secured Debt;
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(i)  waives all rights to marshalling of the assets of Borrower,

‘Borrower's partners, members and shareholders, and others with interests

in Borrower, including the Property, or to a sale in inverse order of
alienation in the event of foreclosure of the interests hereby created, and
agrees not to assert any right under any Laws pertaining to the marshalling
of assets, the sale in inverse order of alienation, the exemption of
homestead, the administration of estates of decedents, or other matters
whatsoever to defeat, reduce or affect the right of Lender under the terms
of the Loan Documents to sale of the Property for the collection of the
Secured Debt without any prior or different resort for collection, or the
right of Lender to the payment of the Secured Debt out of the proceeds of
sale of the Property in preference to every other claimant whatsoever,

(i) waives any right to bring or utilize any defense,
counterclaim or setoff, other than one in good faith which demes the
erisience or sufficiency of the facts upon which the foreclosure action is
groundsd or which is based on Lender's wrongful actions. If any defense,
counterciziin or setoff (other than one permitted by the preceding
sentence) i¢ timely raised in such foreclosure action, such defense,
counterclaim or setofT shall be dismissed. If such defense, counterclaim or
setoff is based on @ claim which could be tried in an action for money
damages, the foregoing waiver shall not bar a separate action for such
damages (unless such ¢laim is required by Laws or applicable rulcs of
procedure to be pleaded 111 or consolidated with the action initiated by
Lender) but such separate action shall not thereafter be consolidated with
Lender's foreclosure action. The kringing of such separate action [or
money damages shall not be deemed-to atford any grounds for staying
Lender's foreclosure action;

(iv)  waives and relinquishes any a2l rights and remedies
which Borrower may have or be able to assert by icason of the provisions
of any Laws pertaining to the rights and remedies of sureties;

(v}  waives the defense of laches and any applizalie statutes of
limitation; and

(vi)  waives any and all rights to compel partition of all'or any
part of the Property.

(g) WAIVER OF JURY TRIAL. BORROWER HEREBY

WAIVES TRIAL BY JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM BROUGHT BY LENDER, ON OR IN RESPECT OF
ANY MATTER WHATSOEVER ARISING OUT OF, OR IN ANY WAY
CONNECTED WITH, THIS MORTGAGE OR ANY OF THE OTHER
LOAN DOCUMENTS, OR THE RELATIONSHIP OF BORROWER AND .
LENDER HEREUNDER OR THEREUNDER.
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(h) Lender's Discretion. Unless specifically stated otherwise, Lender
may exercise its options and remedies under any of the Loan Documents in its
sole unfettered discretion.

(i} Sales. In the event of the sale or other disposition of the Property
pursuant to Paragraph 8.2 and the execution of a deed or other conveyance
pursuant thereto, the recitals therein of facts (such as default, the giving of notice
of default and notice of sale, demand that such sale should be made,

. postponement of sale, terms of sale, sale, purchase, payment of purchase price and
other facts affecting the regularity or validity of such sale or disposition) shall be
conclusive proof of the truth of such facts. Any such deed or conveyance shall be
conclusive against all persons as to such facts recited therein.

9. PUSSESSION AND DEFEASANCE.

9./ Psssession. Until the occurrence of an Event of Default and cxcept as
otherwise expressiy pravided to the contrary in any of the Loan Documents, Borrower
shall retain full possessiwa of the Property with full right to use the Property and to
collect the rents, issues and piofits therefrom, subject, however, to all of the terms and
provisions of the Loan Documests.

92 Defeasance. 1f the SécuredDebt is paid in full and if all of the covenants,
warranties, conditions, undertakings apd zgreements made in the Loan Documents are
kept and performed, then, in that event-only, all rights under the Loan Documents shall
terminate and the Property shall become wholly clear of the liens, grants, security
interests, conveyances and assignments eviderced hereby, and Lender shall release or
cause 1o be released, such liens, grants, assignmedts, conveyances and security interests
in due form at Borrower's cost, and this Mortgage snall be-void.

To the extent permitted by Laws such an instrumencmay describe the grantee as
"the person or persons legally entitled thereto." Lender shial! not have any duty to
determine the rights of persons claiming to be rightful grantees of-any of the Property.
When the Property has been fully released, such release shall operate 25.a reassignment
of all future rents, issues and profits of the Property to the person or nersons legally
entitled thereto, unless such release expressly provides to the contrary.

Notwithstanding the foregoing, Borrower's obligation under Paragraph 4.15(c)
(environmental indemnity) shall not terminate and shall survive the discharge of the Loan
Documents, whether through full payment of the Secured Debt, foreclosure, deed in lieu
of foreclosure or otherwise, for the benefit of Lender and its successors and assigns,

. including without limitation, any purchaser at a foreclosure sale.

10758011

10.  GENERAL.

10.1  Lender's Right to Waive, Consent or Release. Lender may at any time and
from time to time, in writing: (a) waive compliance by Borrower with any covenant
herein made by Borrower to the extent and in the manner specified in such writing; (b)
consent to Borrower doing any act which Borrower is prohibited hereunder from deing,
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or consent to Borrower's failing to do any act which Borrower is required hereunder to
do, to the extent and in the manner specified in such writing; or (¢) release any part of the
Propérty, or any interest therein from this Mortgage and the lien of the Loan Documents.
No such act shall in any way impair the rights hereunder of Lender except to the extent
specifically agreed to by Lender in such writing.

10.2  No Impairment. The interests and rights of Lender under the Loan
Documents shall not be impaired by any indulgence, including, without limitation: (a)
any renewal, extension or modification which Lender may grant with respect to any of
the Secured Debt; (b) any surrender, compromise, release, renewal, cxtension, exchange

_ or sabstitution which Lender may grant in respect of the Property or any interest therein;
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or (c) sty release or indulgence granted to any maker, endorser, guaranior, indemnitor or
surety ¢f 2ny of the Secured Debt.

10.3" " Amendments. The Loan Documents may not be waived, changed or
discharged orall¥, but only by an agreement in writing and signed by Lender, and any
oral waiver, change or discharge of any provision of the Loan Documents shall be
without authority ana-of'so force and effect. Any waiver, change or discharge shall be
cffective only in the specific instances and for the purposes for which given and to the
extent therein specified.

10.4 No Usury. Any provision contained in any of the Loan Documents
notwithstanding, Lender shall not be eriutied to receive or collect, nor shall Borrower be
obligated to pay interest on any of the Sezured Debt in excess of the maximum rate of
interest permitted by Laws, and if any provisions of the Loan Documents shall ever be
construed or held to permit the collection or £ require the payment of any amount of
interest in excess of that permitted by such Laws, tne provisions of this Paragraph 10.4
shall control unless contrary or inconsistent with any pivvisions of the Note, in which
case the provisions of the Note shall control. Borrower anid Lender intend to conform
strictly to the usury Laws now in force, and the Loan Docliizents evidencing or relating
to any of the Secured Debt shall be held subject to modification te conform to said Laws
as now or hereafter construed.

10.5  Notices. Any notice, request, demand or other communicatinn required or
permitted under the Loan Documents (unless otherwise expressly providéd-herein) shall
be given in writing by delivering the same in person to the intended addressee, by
overnight courier service with guaranteed next day delivery or by certified Uniieq States
Mail postage prepaid sent to the intended addressee at the applicable Notice Address or to
such different address as either Borrower or Lender shall have designated by written
notice to the other sent in accordance herewith. Such notices shall be deemed given when
received or, if earlier, in the case of delivery by courier service with guaranteed next day
delivery, the next day or the day designated for delivery, or in the case of delivery by
certified United States Mail, two days after deposit therein. No notice to or demand on
Borrower in any case shall of itself entitle Borrower to any other or further notice or
demand in similar or other circumstances.

36



10758011

1635522157 Page: 38 of 42

UNOFFICIAL COPY

10.6  Successors and Assigns. The terms, provisions, covenants and conditions
hereof shall be binding upon Borrower, and any permitted successors and assigns of
Borrower, and shall inure 1o the benefit of Lender and its successors, substitutes and
assigns, and shall constitute covenants running with the Land. All references in this
Mortgage to Borrower or Lender shall be deemed to include all such successors,
substitutes and assigns. .

If in contravention of the provisions of this Mortgage or otherwise, ownership of
the Property or any portion thereof becomes vested in a person other than Borrower,
Lender may, without notice to Borrower, whether or not Lender has given written
cordeiit to such change in ownership, deal with such successor or successors in interest
with reterence to the Loan Documents and the Secured Debt in the same manner as with
Borrower, without in any way vitiating or discharging Lender's remedies or Borrower's
liability und¢nthe Loan Documents or on the Secured Debt. )

10.7  Scverability. A determination that any provision of the Loan .Documents
is unenforceable or ipvalid shall not affect the enforceability or validity of any other
provision, and any ceterination that the application of any provision of the Loan
Documents to any person of circumstances is illegal or unenforceable shall not affect the
enforceability or validity of sugh provision as it may apply to any other persons or
circumstances.

10.8  Gender and Constructicn. \Within this Mortgage, words of any gender
shall be held and construed to include ariy miher gender, and words in the singular number
shall be held and construed to include the plural, unless the context otherwise requires.
References in this Mortgage to "herein”, "hereundzr” or "hereby" shall refer to this entire
Mortgage, unless the context otherwise requires. When the phrase "in its sole unfettered
discretion” is used in the Loan Documents with respect-io-Lender, it shall permit Lender
to evaluate such criteria (without allowance for rcasouableness) as it chooses in
approving or disapproving the requested or pending action.

10.9  Joint and Several Liability. 1f Borrower is compoted of more than one
party, the obligations, covenants, agreements, representations and warrzicies contained in
the Loan Documents, as well as the obligations arising thereunder, are-andishall be joint
and several as to each such party.

10.10 Modifications. References to any of the Loan Documents in this Meortgage
shall include all amendments, modifications, extensions and renewals thereof.

10.1] Governing Law. This Mortgage shall be construed according to and
governed by the laws of the State.

10.12 Capiions. All paragraph and subparagraph caj)tions are for convenience
of reference only and shall not affect the construction of any provision herein.

10.13 Nonrecourse. Borrower's personal liability hereunder is limited as set
forth in the Note.
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10.14 .Acknowledgment of Receipt. Borrower hereby ackn0w1¢dgc§ receipt,
without charge, of a true and complete copy of this Mortgage.

10.15 Time of the Essence. Time is of the essence of each and every payment
and/or performance obligation of Borrower and the Guarantor(s) under this Mortgage or
any of the other Loan Documents. -

10.16 Exhibits. The following are the Exhibits referred to in this Mortgage,
which are hereby incorporated by reference herein:

Exhibit A - Property Description

J017 Business Purpose. Borrower represents, covenants and agrees that all of
the procezdy of the Note secured by this Mortgage will be used solely for buqmeqs
purposes and ir. furtherance of the regulal business affairs of Borrower.

10.18 Wawer of Co-Tenancy Rights. Borrower, and cach party comprising
Grantor, hereby waive all of their co-tenancy rights provided at law or in equity for
tenants in common between,-among or against each other, including, without limitation,
any right to partition the Property.

10.19 ERISA. Borrower lieceby represents, warrants and agrees that as of the
date hereof, none of the investors in or.ewners of the Borrower is an employce benefit
plan as defined in Section 3(3) of the Employee Retirement Income Security Act of 1974
as amended, a plan as defined in Section 4975(e)(1) of the Intemal Revenue Code of
1986 as amended, nor an entity the assets ¢*'which are deemed to include plan assets
pursuant to Department of Labor regulation “Seution 2510.3-101 (the “Plan Asset
Regulation”). Borrower further represents, warranis and agrees that at all times during
the term of the Loan, the Borrower shall satisfy an cxception to the Plan Asset
Regulation, such that the assets of the Borrower shall nct be deemed to include plan
assets. If at any time during the entire term of the Loan any of {r¢ investors in or owners
of the Borrower shall include a plan or entity described in the first sentence of this
Paragraph, Borrower shall as soon as reasonably possible following an investment by
such a plan or entity, provide Lender with an opinion of counsel reasonablv satisfactory
to- Lender indicating that the assets of the Borrower are not deemed to inclurc plan assets
pursuant to the Plan Asset Regulation, In lieu of such an opinion, ithe Lende: may in its
sole discretion accept such other assurances from the Borrower as are necessary (¢ satisfy
Lender in its sole discretion that the assets of the Borrower are not deemed to include
plan assets pursuant to the Plan Asset Regulation. Borrower understands that the
representations and warranties herein are a material inducement to Lender in the making
of the Loan, without which Lender would have been unwilling to proceed with the
closing of the Loan.

10.20 Property Management Agreement. Any property management agreement
between Borrower or any agent of the Borrower and a property manager for or relating to
all or any part of the Property, whether now in effect or entered into hereafter, shall
contain a subordination provision whereby the property manager forever and
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unconditionally subordinates to the lien of this Mortgage and the Loan Documents any
and all mechanics’ lien rights and claims that it or anyone claiming through or under it
may have at any time pursuant to any statute or law (including, without limitation, 770
ILCS 60/0.01). Such property management agreement or a short form thereof including
such subordination shall, at Lender’s request, be recorded with the Office of the Recorder
of Deeds for the county in which the Property is located. Borrower’s failure to cause any
of the foregoing to occur shall constitute an Event of Default under this Mortgage.

10.21 Collateral Protection Act. The following notice is being provided to
Borrower pursuant to the Collateral Protection Act (815 TLCS 180/1 et seq.) to allow

Lepder to place collateral protection insurance:

Urless Borrower provides Lender with evidence of the insurance required by this
Martgage, Lender may purchase insurance at Borrower's expense o protect
Lender's 4interest in the Property or any other collateral for the indebtedness
secured kersby. This insurance may, but need not, protect Borrower's interests.
The covérage Lender purchases may not pay any claim that Borrower makes or
any claim that-is snade against Borrower in connection with the Property or any
other collateral for tne indebtedness secured hereby. Borrower may later cancel
any insurance purciased by Lender, but only after providing Lender with
evidence that Borrower has. obtained insurance as rtequired under by this
Mortgage or any other Lozir Document. If Lender purchases insurance for the
Property or any other collateral for the indebtedness secured hereby, Borrower
shall be responsible for the cosis 0f that insurance, including interest and any
other charges that Lender may lawfu!iy impose in connection with the placement
of the insurance. The costs of the insuraice may be added to the indcbtedness
secured hereby. The costs of the insurance may be more than the cost of
insurance that Borrower may be able to obtain or 1tz own.

[Remainder of Page Intentionally Left Blank; Signature Page Tollows]
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SIGNATURE PAGE
TO
MORTGAGE AND SECURITY AGREEMENT

IN WITNESS WHEREOF. this Mortgage has Been executed and delivered as of the date
hereof.

BORROWER:

ACADEMY DRIVE L.L.C.,
an Illinois limited liability company

By ¢ -~ T >
Name: Wayn{))lore:;i/

Title: Managing Mendber

STATE OF "7 1.1 1805
. §S:
COUNTY OF [ iKE™

Before me, a Notary Public-izand for said state, personally appeared Wayne Moretti, the
Managing Member of Academy Urive L.L.C., an Iilinois limited liability company, who
acknowledged that he/she did execute the furegoing instrument for and on behalf of said limited
liability company.

IN WITNESS WHEREOQF, | have herévader subscribed my name and affixed my
" notarial seal on this /& day of December, 2016.

e ) At

1 7 y 1,717 AR Notary Public

CIAL SEAL
m:ﬁ? l":uFtIMc -Siag of Tinote

1 “&-@jmw-—-—-m

L
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EXHIBIT A
PROPERTY DESCRIPTION

LOTS 1,2 AND 3 IN THE RESUBDIVISION OF PART OF LOT 4 IN BLOCK
3 IN THE FIRST RESUBDIVISION OF SKY HARBOR INDUSTRIAL PARK
UNIT NO. 1, IN THE SOUTH 1/2 OF SECTION 5, TOWNSHIP 42 NORTH,
RANGE 12 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK
COUNTY, ILLINOIS.

TROPERTY ADRESS: 600-650 ACADEMY DRIVE,
NORTHBROOK, ILLINOIS 60062

PINS: 04-05-400-010-0000
04-03-403-011-0000
04-05-400-012-0000
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