UNOFFICIAL COPY
\\u\m\un\\um\u\mm\\\m\|\\\»w\m\\l\m\||\

350 SREEe

AL

|

= J
|_|_|
|"|

' Doc# 163 TSR3 Fee k3
RECORDING REQUESTED BY AND . "
WHEN RECORDED MAIL TC: , RHGP FEE:59.00 RPRF FEE: S1.
KAREN A.YARBROUGH

Dykema Gossett PLLC 'cO0K COUNTY RECORDER OF DEEDS
10 South Wacker Drive, Suite 2300 - \as23/2016 02:29 PRt PG: 1 OF 21
Chicago, IL 60606 DATE: '

Atteniion: Diana Y. Tsai, Esq.

r = —

THIS DOCUMENT PREPARED BY:

Cykema Gussed PLLC

10 South Wacker Drive, Suite 2300
Chicago, IL 80e0%

Aitention: Diana V. T34, Esq.

Space above this line for Recorder's Use

AMENDED AND RESTATED
CONSTRUCT.ON MORTGAGE, ASSIGNMENT OF RENTS,
SECURITY AGREEMENT AND FIXTURE FILING

This Amended and Restated«onstruction Mortgage, Assignment of Rents, Security
Agreement and Fixture Filing dated as of December ¢.2, 2016, is given by 999 Lake Shore Drive
Corporation, an Hlinois corporation, as mortgagor {“Mertgagor"), to Bank of America, N.A., a national
banking association, as successor by merger to LaSa!'c Bank National Asscciation, as mortgagee
{"Mortgagee").

1. GRANT.

1.1 The Property. Forthe purpose of securing paymeit and performance of the Secured
Obligations defined in Section 2 below, Mortgagor hereby irrevocably end unconditicnally grants,
conveys, transfers and assigns to Mertgagee, upon the statutory mortgage rondition for breach of which
this Mortgage is subject to foreclosure as provided by law, with mortgage covenzants and right of entry
and possession, all estate, right, title and interest which Mortgagor now has or m.ay later acquire in the
following property (all or any part of such property, or any interest in all or any part of it iogether with the
Personalty (as hereinafter defined) being hereinafter collectively referred to as the "rFioperiy")y.

{(a) The real property located in the County of Cook, State of lifincis, 2s
described in Exhibit A hereto (the "Land”);

(b) All buildings, structures, improvements, fixtures and appurtenances now or
hereafter placed on the Land, and all apparatus and equipment now or hereafter attached in any
manner to the Land or any building on the Land, including ail pumping plants, engines, pipes,
ditches and flumes, and also all gas, electric, cooking, heating, cocling, air conditioning, lighting,
refrigeration and plumbing fixtures a'nd equipment (collectively, the “Improvements”);

(c) All easements and rights of way appurtenant to the Land; all crops growing or
to be grown on the Land (including afl such crops following severance from the Land); all standing

timber upon the Land (including all such timber following severance from the Land); all
development rights or credits and air rights; all water and water rights (whether riparian,
appropriative, or otherwise, and whelther or not appurtenant to the Land) and shares of Giopi/IEWER ‘
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pertaining to such water or water rights, ownership of which affect the Land; all minerals, oil, gas,
and other hydrocarbon substances and rights thereto in, on, under, or upon the Land,
|

{d) All existing and future leases, subleases, subtenancies, licenses, occupancy
agreements and concessions relating to the use and enjoyment of all or any part of the Land or
the Improvements, and any and all guarantles and other agreements relating to or made in
connection with any of the foregomg,

{e) All proceeds, including all ¢laims to and demands for them, of the voluntary
or involuntary conversion of any of the Land, Improvements, or the other property described
above into cash or liquidated claims, including proceeds of all present and future fire, hazard or
casualty insurance policies, whether or not such policies are required by Mortgagee, and all
condemnation awards or payments now or later to be made by any public body or decree by any
courva! competent jurisdiction for any taking or in connection with any condemnation or eminent
domain proceeding, and all causes of action and their proceeds for any breach of warranty,
misrepreezpiation, damage or injury to, or defect in, the Land, Improvements, or the other
property ¢escrived above or any part of them; and

|

(£ £l proceeds of, addltIODS and accretions to, substitutions and replacements

for, and changes in‘any of the property described above.

1.2 Fixture Filing” Thie Mor;gage constitutes a financing statement filed as a fixture filing
under the lllinois Uniform Commerciz| Code, as amended or recodified from time to time, covering any
Property which now is or later may beccine a fixture attached to the Land or any building located thereon.

2. THE SECURED OBLIGATIONS.

J

2.1 Purpose of Securing. Mortga nr.makes the grant, conveyance, transfer and
assignment set forth in Section 1, makes theirrevocable.and absolute assignment set forth in Section 3,
and grants the security interest set forth in Sectlon 4, alifurthe purpose of securing the following
obligations (the "Secured Obligations”) in any order of priority tiat Mortgagee may choose:

(a) Payment of all obligations of 989 Lake shore Drive Corpaoration, an lllinois
corparation ("Obligor"}, to Mortgagee arising under the follewing instrument(s) or agreement(s)
(collectively, the "Debt Instrument"): r

(i) A certain Second Amended and Restated Lzan Agreement dated as
of December _& 2016, between Obligor and Mortgagee which provides for extensions
of eredit in a principal amount not exceeding One Million Eight Hur dred Thousand and
No/100 Dollars {$1,800,000.00), the terms of which are incorporates narein by reference.

This Mortgage also secures paymen't of alf obligations of Obligor under the Debt Instrument which
arise after the Debt Instrument is extended renewed, modified or amended pursuanutc any
written agreement between Obligor and Mortgagee and all obligations of Obligor under any
successor agreement or instrument wh|ch restates and supersedes the Debt Instrument in its
entirety; !

(b) Payment and performance of all obligations of Martgagor under this
Mortgage: 1

(c) Payment and performance of all obligations of Obligor under any Swap
Contract with respect to which there is a writing evidencing the parties' agreement that said Swap
Contract shall be secured by this Mortgage. "Swap Contract’ means any document, instrument
or agreement with Mortgagee, now EXIStIng or entered into in the future, relating to an interest
rate swap transaction, forward rate transactlon interest rate cap, floor or ¢ollar transaction, any
similar transaction, any option to enter into any of the foregoing, and any combination of the

1 _2-
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foregoing, which agreement may be cral or in writing, including, without fimitation, any master
agreement relating to or governing any or all of the foregoing and any related schedule or
confirmation, each as amended from time to time; and

{d) Payment and performance of all future advances and other obligations under
the Debt Instrument,

This Mortgage does not secure any obligation which expressly states that it is unsecured, whether
contained in the foregoing Debt Instrument or in any other document, agreement or instrument. Unless
specifically described in subparagraph (a} above, "Secured Obligations” shall not include any debts,
obligations or liabilities which are or may hereafter be "consumer credit” subject to the disclosure
requirements of the Federal Truth in Lending law or any regulation promulgated thereunder.

The Debt lnistrument evidences a debt created by one or more disbursements made by Mortgagee to
Cbligor to finarice-the cost of the construction of certain improvements upon the Land in accordance with
the provisions oi.2'canstruction loan agreement between Obligor and Mortgagee (the "Loan Agreement"),
and this Mortgage \=-g.construction mortgage as such term is defined in Section 9-334(h) of the Code.
The terms and conditionsracited and set forth in the Loan Agreement are fully incorporated in this
Mortgage and made a par hereof, and a default under any of the conditions or provisions of the Loan
Agreement shall constitute-a default hereunder. Upon the occurrence of any such default, the hotder of
the Debt Instrument may at its Opter declare the Secured Obligations immediately due and payable, or
complete the construction of saidimprovements and enter into the necessary contracts therefor, in which
case all money expended shall be s¢ much additional Secured Obligations and any money expended in
excess of the amount of the original principal shall be immediately due and payable with interest until paid
at the default interest rate. In the event of a corflict between the terms of the Loan Agreement and this
Mortgage, ihe provisions of the Loan Agreemc it shall apply and take precedence over this Mortgage. All
future advances shall be made within twenty (20) years of the date hereof.

Notwithstanding any provision to the contrary, “Secured Obligations” secured hereby shall not include
obligations arising under any Swap Contract to the exient-that the grant of a lien hereunder o secure
such Swap Contract would violate the Commodity Exchange Act by virtue of the Mortgagor's failure to
constitute an “eligible contract participant” as defined in the Gemmodity Exchange Act at the time such
grant of such lien becomes effective with respect to such Swap Contract. "Commodity Exchange Act’
means 7 U.5.C. Section 1 et seq., as amended from time to time,.2ny successor statute, and any rules,
requlations and orders applicable thereto.

2.2 Terms of Secured Obligations. All persons who may heve 2r acquire an interest in
all or any part of the Property will be considered o have notice of, and will be bound by, the terms of the
Debt Instrument described in Paragraph 2.1(a) and each other agreement or instrumert made or entered
into in connection with each of the Secured Obligations. These terms include any provisions in the Debt
Instrument which permit borrowing, repayment and reborrowing, or which provide that tie/interest rate on
one or more of the Secured Obligations may vary from time to time.

2.3 Maximum Amgunt Secured. The maximum amount secured by the lien of this
Mortgage is $5,400,000.00.

3. ASSIGNMENT OF RENTS.

3.1 Assignment. Mortgagor hereby irrevocably, absolutely, presently and unconditionally
assigns to Mortgagee all rents, royalties, issues, profits, revenue, income and proceeds of the Property,
whether now due, past due or to become due, including &ll prepaid rents and security deposits
{collectively, the "Rents"), and confers upon Mortgagee the right to collect such Rents with or without
taking possession of the Property. In the event that anyone establishes and exercises any right to
develop, bore for or mine for any water, gas, oil or mineral on or under the surface of the Property, any
sums that may become due and payable to Mortgagor as bonus or royalty payments, and any damages
or other compensation payable to Mortgagor in connection with the exercise of any such rights, shall also

-3-
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be considered Rents assigned under this Paragraph. THIS IS AN ABSOLUTE ASSIGNMENT, NOT AN
ASSIGNMENT FOR SECURITY ONLY.

3.2 Grant of License. Notwithstanding the provisions of Paragraph 3.1, Mortgagee
hereby confers upon Mortgagor a license ("License") to collect and retain the Rents as they become due
and payable, so long as no Event of Default, as defined in Paragraph 8.2, shall exist and be continuing. If
an Event of Default has occurred and is continuing, Mortgagee shall have the right, which it may choose
to exercise in its sole discretion, to terminate this License without notice to or demand upon Mortgagor,
and without regard to the adequacy of the security for the Secured Obligations.

4. SECURITY INTEREST IN RELATED PERSONALTY.

4.1 Grant of Security Interest. Mortgagor grants to Mortgagee a security interest in, and
piedges and @<signs to Mortgagee, all of Mortgagor's right, title and interest, whether presently existing or
hereafter acquired.in and to all of the following property (coilectively, the "Personaity"):

(@) All materials, supplies, goods, tools, furniture, fixtures, equipment, and
machinery whiciin all cases is affixed or attached, or to be affixed or attached, in any manner on
the Land or the Improvements;

(b) Allcrops growing or to be grown on the Land (and after severance from the
Land); all standing timber‘upoa.the Land (and after severance from the Land); all sewer, water
and water rights (whether rigarian, appropriative, or otherwise, and whether or not appurtenant to
the Land) and all evidence of ovnership rights pertaining to such water or water rights, ownership
of which affect the Land; and all archi.estural and engineering plans, specifications and drawings
which arise from or relate to the Landvirthe Improvements;

(c) Al permits, licenses and claims to or demands for the voluntary or
involuntary conversion of any of the Land, Improvements, or other Property into cash or liquidated
claims, proceeds of all present and future fire, hazard or casualty insurance policies relating to
the Land and the Improvements, whether or not suzn policies are required by Mortgagee, and all
condemnation awards or payments now or later to be (rade by any public bedy or decree by any
court of competent jurisdiction for any taking or in connection \with any condemnation or eminent
domain proceeding, and all causes of action and their procceds for any breach of warranty,
misrepresentation, damage or injury to, or defect in, the Land, (raurovements, or other Property or
any part of them,

{d) All substitutions, replacements, additions, and acceusions to any of the
above property, and all books, records and files relating 1o any of the abov property, including,
without limitation, all general intangibles related to any of the above property 2:¢ @l proceeds of
the above property.

5. RIGHTS AND DUTIES OF THE PARTIES.

5.1 Representations and Warranties. Mortgagor represents and warrants that Mortgagor
lawfully possesses and holds fee simple title to all of the Land and the Improvementis, unless Mortgagor's
present interest in the Land and the Improvements is described in Exhibit A as a leasehold interest, in
which case Mortgagor lawfully possesses and holds a leasehold interest in the Land and the
Improvements as siated in Exhibit A.

5.2 Taxes, Assessments, Liens and Encumbrances. Mertgagor shall pay prior to
delinquency all taxes, levies, charges and assessments, including assessments on appurtenant water
stock, imposed by any public or quasi-public authority or utility company which are {or if not paid, may
become) a lien on all or part of the Property or any interest in it, or which may cause any decrease in the
value of the Property or any part of it. Mortgagor shall immediately discharge any lien on the Property
which Mortgagee has not consented to in writing, and shall also pay when due each obligation secured by

4-
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or reducible to a lien, charge or encumbrance which now or hereafter encumbers or appears to encumber
all or part of the Property, whether the lien, charge or encumbrance is cr would be senior or subordinate
to this Mortgage.

5.3 Damages and Insurance and Condemnation Proceeds.

(@) Mortgagor hereby absolutely and irrevocably assigns to Mortgagee, and
authorizes the payor to pay to Mortgagee, the following claims, causes of action, awards,
payments and rights to payment (collectively, the "Claims").

(1) all awards of damages and all other compensation payable directly or
indirectly because of a condemnation, proposed condemnation or taking for public or
private use which affects all or part of the Property or any interestin it;

(i) all other awards, claims and causes of action, arising out of any
hrazch of warranty or misrepresentation affecting all or any part of the Property, or for
damuge or injury to, or defect in, or decrease in value of all or part of the Property or any
inferest (nit:

(ii) all proceeds of any insurance policies payable because of loss
sustained to al’ or part of the Property, whether or not such insurance policies are
required by Mortgages; and

(iv) annterest which may accrue on any of the foregoing.
(b) Mortgagor shall iiriediately notify Mortgagee in writing if:

(iy any damage ceeurs or any injury or loss is sustained to all or part of
the Property, or any acticn or proceeding relating to any such damage, injury or loss is
commenced; or

(i} any offer is made, or any artion or proceeding is commenced, which
relates to any actual or proposed condemnation oriaking of all or part of the Property.

If Mortgagee chooses to do so, it may in its own name appear \n.cr prosecute any action or
proceeding to enforce any cause of action based on breach of warraity or misrepresentation, or
for damage or injury to, defect in, or decrease in value of all or part ¢f the Property, and it may
make any compromise or settlement of the action or proceeding. Mongagee. if it so chooses,
may participate in any action or proceeding relating to condemnation or taking »f all or part of the
Property, and may join Mortgagor in adjusting any loss covered by insurance:

{c) All proceeds of the Claims assigned to Mortgagee under this [“arraraph shall
be paid to Mortgagee. In each instance, Mortgagee shall apply those proceeds first wovard
reimbursement of all of Morigagee's costs and expenses of recovering the proceeds, including
attorneys' fees. Mortgagor further authorizes Mortgagee, at Mortgagee's option and in
Mortgagee's sole discretion, and regardless of whether there is any impairment of the Property,
(i} to apply the balance of such proceeds, or any portion of them, to pay or prepay some or all of
the Secured Obligations in such order or propertion as Mortgagee may determine, or (i) to held
the balance of such proceeds, or any portion of them, in an interest-bearing account {o be used
for the cost of reconstruction, repair or alteration of the Property, or (iii) to release the balance of
such proceeds, or any portion of them, to Mortgagor. If any proceeds are released to Mortgagor,
Mortgagee shall not be obligated to see to, approve or supervise the proper application of such
proceeds. If the proceeds are held by Mortgagee to be used to reimburse Mortgagor for the costs
of restoration and repair of the Property, the Property shall be restored to the equivalent of its
original condition, or such other condition as Mortgagee may approve in writing. Mortgagee may,
at Mortgagee's option, condition disbursement of the proceeds on Mortgagee's approval of such

-5-
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plans and specifications prepared by an architect satisfactory to Mortgagee, contractor's cost
estimates, architect's certificates, waivers of liens, sworn statements of mechanics and
materialmen, and such other evidence of costs, percentage of completion of construction,
application of payments, and satisfaction of liens as Mortgagee may reasonably require.

5.4 Insurance. Mortgagor shall provide and maintain in force at all times all risk property
damage insurance (including without limitation windstorm coverage, and hurricane coverage as
applicable) on the Property and such other type of insurance on the Property as may be required by
Mortgagee in its reasonable judgment. At Mortgagee's request, Mortgagor shall provide Mortgagee with
a counterpart original of any policy, together with a certificate of insurance setting forth the coverage, the
limits of liability, the carrier, the policy number and the expiration date. Each such policy of insurance
shall be in an amount, for a term, and in form and content satisfactory to Mcrigagee, and shall be written
only by companies approved by Mortgagee. In addition, each policy of hazard insurance shall include a
Form 438B7 L or equivalent loss payable endorsement in favor of Mortgagee. Unless Mortgagor provides
evidence of the'(nsurance coverage required by this Paragraph, Mortgagee may puirchase insurance at
Mortgagor's expanse to protect Mortgagee's interest in the Property. This insurance may but need not,
protect Mortgagorz.irerests. The coverage that Mortgagee purchases may not pay any claim that
Mortgagor makes or any £!aim that is made against Mortgagor in connection with the Property.
Mortgagor may later cancei #ny insurance purchased by Mortgagee, but only after providing evidence
that Mortgagor has obtaines-insurance as required by this Paragraph. |f Mortgagee purchases insurance
for the Property, Mortgagor will oe'responsible for the costs of that insurance, including the insurance
premium, interest and any other chiarges Mortgagee may impose in connection with the placement of the
insurance, unti! the effective date of the cancellation or expiration of the insurance. The costs of the
insurance may be added to outstanding arincipal balance of the Secured Obligations. The costs of the
insurance may be moere than the cost of insdrz nre Mortgagor may be able to obtain on its own.

55 Maintenance and Preservation of Property.

{a) Mortgagor shall keep the Pioperty in good condition and repair and shall not
commit or allow waste of the Property. Mortgagorshall not remove or demolish the Property or
any part of it, or alter, restore or add to the Property -orinitiate or allow any change in any zoning
or other land use classification which affects the Propernror any part of it, except with
Mortgagee's express prior written consent in each instance:

(b) If all or part of the Property becomes dameg=1 or destroyed, Mortgagor shall
promptly and completely repair and/or restore the Property in a good-and workmanlike manner in
accordance with sound building practices, regardless of whether or rot Mortgagee agrees fo
disburse insurance proceeds or other sums to pay costs of the work of repair or reconstruction
under Paragraph 5.3

(c) Mertgagor shali not commit or allow any act upon or use of ine’ Property
which would violate any applicable faw or order of any governmental authority, whéther now
existing or later to be enacted and whether foreseen or unforeseen, or any public or grivate
covenant, condition, restriction or equitable servitude affecting the Property. Mortgagor shali not
bring or keep any article on the Property or cause or allow any condition to exist on it, if that could
invalidate or would be prohibited by any insurance coverage required to be maintained by
Mortgagor on the Property or any part of it under this Mortgage.

(d} If Mortgagor's interest in the Property is a leasehold interest, Mortgagor shall
observe and perform all obligations of Mortgagor under any fease or leases and shall refrain from
taking any actions prohibited by any lease or leases. Mortgagor shall preserve and protect the
leasehold estate and its value.

(e) If the Property is agricultural, Mortgagor shall farm the Property in a good
and husbandlike manner. Mortgagor shall keep all trees, vines and crops on the Property
properly cultivated, irrigated, fertilized, sprayed and fumigated, and shall replace all dead or

B-
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unproductive trees ar vines with new ones. Mortgagor shali prepare for harvest, harvest, remove
and sell any crops growing on the Property. Mortgagor shall keep all buildings, fences, ditches,

canais, wells and other farming improvements on the Property in first class condition, order and
repair.

(f) Mortgagor shall perform all other acts which from the character or use of the
Property may be reasonably necessary to maintain and preserve its value.

56 Releases, Extensions, Modifications and Additional Security. Without affecting the
personal liability of any person, including Morigagor (or Obligor, if different from Mortgagor), for the
payment of the Secured Obligations or the lien of this Mortgage on the remainder of the Property for the
unpaid amount of the Secured Obligations, Mortgagee may from time to time and without notice:

{a) release any person liable for payment of any Secured Obligation;

(b) extend the time for payment, or otherwise aiter the terms of payment, of any
Secured Doligation;

{¢) uccept additional real or personal property of any kind as security for any
Secured Obligaticr, whether evidenced by deeds of trust, mortgages, security agreements or any
other instruments of seCurity;

(d) alter, sulistitute or release any property securing the Secured Obligations;
(e} consent to theimzking of any plat or map of the Property or any part of it;

(f) joinin granting any eazement or creating any restriction affecting the
Property;

(g) join in any subordination or ether agreement affecting this Mortgage or the
lien of it; or

(h) release the Property or any part of it frum the lien of this Mortgage.
5.7 Release. When all of the Secured Obligations have reen paid in full and no further

commitment to extend credit continues, Mortgagee shall release the Property. or so much of it as is then
held under this Mortgage, from the lien of this Morigage.

5.8 Compensation and Reimbursement of Costs and Expenses.

{a) Mortgagor agrees to pay fees in the maximum amounts legally nermitted, or
reasonable fees as may be charged by Mortgagee when the law provides no maximum. limit, for
any services that Mortgagee may render in connection with this Mortgage, including vAcrigagee's
providing a statement of the Secured Obligations. Mortgagor shall also pay or reimburse all of
Mcrtgagee's costs and expenses which may be incurred in rendering any such services.

(b} Mertgagor further agrees to pay or reimburse Mortgagee for ail costs,
expenses and other advances which may be incurred or made by Mortgagee ‘o protect or
preserve the Property or to enforce any terms of this Mortgage, including the exercise of any
rights or remedies afforded to Mortgagee under Paragraph 6.3, whether any lawsuit is filed or not,
or in defending any action or proceeding arising under or relating to this Mortgage, including
attorneys' fees and other legal costs, costs of any sale of the Property and any cost of evidence
of title.

{c) Mortgagor shall pay all obligations arising under this Paragraph immediately
upon demand by Mortgagee. Each such obligation shall be added fo, and considered to be part

7-
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of, the principal of the Secured Obligations, and shall bear interest from the date the obligation
arises at the rate provided in any instrument or agreement evidencing the Secured Obligations. If
more than one rate of interest is applicable to the Secured Obligations, the highest rate shali be
used for purposes hereof.

5.9 Exculpation and Indemnification.

(@) Mortgagee shall not be directly or indirectly liable to Mortgagor or any other
person as a consequence of any of the following:

(i) Mortgagee's exercise of or failure to exercise any rights, remedies or
powers granted to it in this Mortgage;

(i) Mortgagee's failure or refusat to periorm or discharge any obligation
or liability of Mortgagor under any agreement related to the Property or under this
Martaage,

(i) Mortgagee's failure to produce Rents from the Property or to perform
any of the-obligations of the lessor under any lease covering the Property;

(i) -any waste committed by lessees of the Property or any other parties,
or any dangerous/or defective condition of the Property; or

(v) any/ioss sustained by Mortgagor or any third party resulting from any
act or omission of Mortgagzee in-operating or managing the Property upon exercise of the
rights or remedies afforded MJrtgagee under Paragraph 6.3, unless the loss is caused by
the wiliful misconduct and bad fait'i of Mortgagee.

Mortgagor hereby expressly waives and releascs-all liability of the types described above, and
agrees that no such liability shall be asserted ag2inzt or imposed upon Mortgagee.

{b) Mortgagor agrees to indemnify Mioitzagee against and hold Mortgagee
harmless from all losses, damages, liabilities, ¢claims, causrss of action, judgments, court costs,
attorneys' fees and other legal expenses, cost of evidence of title, cost of evidence of value, and
other costs and expenses which Mortgagee may suffer or incur i performing any act required or
permitted by this Mortgage or by law or because of any failure of Morigagor to perform any of its
obligations. This agreement by Morigagor to indemnify Mortgagee snall.survive the release and
cancellation of any or all of the Secured Obligations and the full or parlia’ release of this
Mortgage.

5.10 Defense and Notice of Claims and Actjons. At Mortgagor's sole expznse,
Mortgagor shall protect, preserve and defend the Property and title to and right of possesson of the
Property, and the security of this Mortgage and the righis and powers of Mortgagee created vnger it,
against all adverse claims. Mortgagor shalt give Mortgagee prompt notice in writing if any claim is
asserted which does or could affect any of these matters, or if any action or proceeding is commenced
which alleges or relates to any such claim.

5.11 Representation and Warranty Reagarding Hazardous Substances. Before signing

this Mortgage, Mortgagor researched and inguired into the previous uses and ownership of the Property.
Based on that due diligence, Mortgagor represents and warrants that to the best of its knowledge, no
hazardous substance has been disposed of or released or otherwise exists in, on, under or onto the
Property, except as Mortgagor has disclosed to Mortgagee in writing. Mortgagor further represents and
warrants that Mortgagor has complied, and will comply and cause ali occupanis of the Property to
comply, with all current and future laws, regulations and ordinances or other requirements of any
governmental authority relating to or imposing liability or standards of conduct concerning protection of
health or the environment or hazardous substances (“Environmental Laws”). Mortgager shall promptly, at

-8-
4835-1501-6253.2
011485001797



1635815086 Page: 9 of 21

UNOFFICIAL COPY

Mortgagor's sole cost and expense, take all reasonable actions with respect to any hazardous
supstances or other environmental condition at, on, or under the Property necessary to (i) comply with all
applicable Environmental Laws; (ii) allow continued use, occupation or operation of the Property; or (i)
maintain the fair market value of the Property. Mortgagor acknowledges that hazardous substances may
permanently and materially impair the value and use of the Property. "Hazardous substance" means any
substance, material or waste that is or becomes designated or regulated as "toxic," "hazardous,”
"pollutant,” or "contaminant" or a similar designation or regulation under any current or future federal,
state or local law (whether under common law, statute, regulation or otherwise) or judicial or
administrative interpretation of such, including without limitation petroleum or natural gas.

5.12 Site Visits, Observation and Testing. Mortgagee and its agents and representatives
shall have the right at any reasonable time, after giving reasonable notice to Mortgagor, to enter and visit
the Property far the purposes of performing appraisals, observing the Property, taking and removing
environmerial.camples, and conducting tests on any part of the Property. Mortgagor shall reimburse
Mortgagee on.uemand for the costs of any such environmental investigation and testing. Mortgagee will
make reasonable£rfarts during any site visit, observation or testing conducted pursuant this Paragraph to
avoid interfering vith4fiertgagor’s use of the Property. Mortgagee is under no duty, however, to visit or
observe the Property ¢r i zonduct tests, and any such acts by Mortgagee will be solely for the purposes
of protecting Mortgagee's security and preserving Mortgagee's rights under this Mortgage. No site visit,
observation or testing or any report or findings made as a result thereof (“Environmental Report”) (i) will
result in a waiver of any default of Martgagor; (i) impose any liability on Mortgagee; or {ii)) be a
representation or warranty of any «ind.regarding the Property (including its condition or value or
compliance with any laws) or the Environmental Report (including its accuracy or completeness). In the
event Mortgagee has a duty or obligatior uhder applicable faws, regulations or other requirements to
disclose an Environmental Report to Mortguager ar any other party, Mortgagor authorizes Mortgagee to
make such a disclosure. Mortgagee may alsc iisclose an Environmental Report to any regulatory
authority, and to any other parties as necessary orappropriate in Mortgagee's judgment. Mortgagor
further understands and agrees that any Environmental.Report or other information regarding a site visit,
chservation or testing that is disclosed to Mortgagor Ly-i/ortgagee or its agents and representatives is to
be evaluated (including any reporting or other disclosure so'igations of Mortgagor) by Mortgagor without
advice or assistance from Mortgagee.

5.13 Additional Provisions Relating to Condeminivins., If the Property is subject to a
condominium declaration of conditions, covenants and restrictions recorded in the official records of the
county in which the Property is located (the "Declaration"), the following provisions shall apply.

(a) The provisions contained in this Mortgage are oblig=tions of Mortgagor in
addition to Mortgagor's obligations under the Declaration with respect to s'miler matters, and
shall not restrict or limit Mortgagor's duties and obligations to keep and perrorm promptly all of its
obligations as unit owner under the Declaration.

(b) Mortgagor shall at all times fully perform and comply with all the agieements,
covenants, terms and conditions imposed upon unit owners under the Declaration, and if
Mortgagor fails to do so, Mortgagee may (but shall not be obligated to} iake any action Mortgagee
deems necessary or desirable to prevent or cure any default thereunder. Mortgagee may also
take such action as it deems necessary or desirable to cure a default under the Declaration by
Mortgager or any other party occupying the unit(s) (a "Unit Occupant”) encumbered by this
Mortgage, upon receipt by Mortgagee from the condominium association under the Declaration
(the “Association”) of written notice of such default, even though the existence of such default or
the nature thereof may be questioned or denied by Mortgagor or by any party on behalf of
Mortgagor. Morigagee may pay and expend such sums of money as Mortgagee in its sole
discretion deems necessary to prevent or cure any default by Mortgagor or a Unit Occupant, and
Mortgagor hereby agrees to pay to Mortgagee, immediately and without demand, all such sums
so paid and expended by Mortgagee, together with interest therean from the date of each such
payment at the rate (the "Demand Rate") of two percent (2%) in excess of the then current rate of
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interest under the Debt Instrument. All sums so paid and expended by Mortgagee, and the
interest thereon, shall be added to and be secured by the lien of this Mortgage. At Mortgagee's
request, Mortgagor will submit satisfactory evidence of payment of all of its monetary obligations
under the Declaration (including but not limited to rents, taxes, assessments, insurance premiums
and operating expenses). '

(c} AtMortgagee's request, Mortgagor will submit satisfactory evidence of
payment of all of its monetary obligations under the Declaration {including but not limited to rents,
taxes, assessments, insurance premiums and operating expenses).

(d) Mortgagor shall advise Mortgagee in writing of the giving of any notice to
Mortgagor by the Association under the Declaration of any default by Mortgagor as unit owner or
by a LInit Occupant thereunder in the performance or observance of any of the terms, conditions
anc’covenants to be performed or observed by Mortgagor or such Unit Occupant thereunder, and
Mortgayor shall deliver to Mortgagee a true copy of each such notice. h

{e) If any action, proceeding, motion or notice shall be commenced or filed in
respect of the Assaciation in connection with any case (including a case commenced or filed
under the Bankrupicy Code), Mortgagee shall have the option, to the exclusion of Mortgagor,
exercisable upon netice from Mortgagee to Mortgagor, to conduct and control any such litigation
with counsel of Mortgagee's choice. Mortgagee may proceed in its own name or in the name of
Mortgagor in connection with any such litigation, and Mortgagor agrees to execute any and all
powers, authorizations, consints'or other documents required by Mortgagee in connection
tnerewith. Mortgagor shall, upur dpmand, pay to Morigagee all costs and expenses (including
attorneys' fees) paid or incurred by Mortgagee in connection with the prosecution or conduct of
any such proceedings. Any such costs or expenses not paid by Mortgagor as aforesaid shall be
secured by the lien of this Mortgage and s*aii be added to the principal amount of the
indebtedness secured hereby. Mortgagor shall.not commence any action, suit, proceeding or
case, or file any application or make any motiar, in respect of the Declaration in any such case
without the prior written consent of Mortgagee.

(f) Mortgagor will use its best efforts to ektain and deliver to Mortgagee within
twenty (20) days after written request by Mortgagee, an estuppel certificate from the Association
setting forth (i) the name of the unit owner, (i) that the Declaration has not been maodified or, if it
has been modified, the date of each modification (together witn/copies of each such modification),
(iii) the amount of common expenses and other assessments payable by Mortgagor as unit owner
under the Declaration, (iv) the date to which all common expenses and other assessments have
been paid by Mortgagor as unit owner under the Declaration, (v} whethai there are any alleged
defaults by Mortgagor or a Unit Occupant under the Declaration and, if 50, setting forth the nature
thereof in reasonable detail, and (vi) as to such other matters as Mortgagee wiay reasonably
request. -

(9) Moertgagor represents and warrants to Mortgagee that as of the ¢aie hereof,
no default under the Declaration has occurred and is continuing.

(h) Mortgagor shall take such actions as may be reasonable to insure that the
Association maintains a public liability insurance policy acceptable in form, amount, and extent of
coverage to Mortgagee.

(iy Mortgagor shall not, except after notice to Mortgagee and with Mortgagee's
prior written consent, either partition or subdivide the Property or consent to:

{i) the abandonment or termination of the condominium(s)
encumbered by this Mortgage, except for abandonment or termination required by law in
the case of substantial destruction by fire or other casuaity or in the case of a taking by
condemnation or eminent domain;
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(i) any amendment to any provision of the Declaration, the
Association’s bylaws or articles or any rules and regulations promulgated by the
Association;

(iii) termination of professional management and assumption of self-
management of the Association; or

(iv) any action which would have the effect of rendering the public
liability insurance coverage maintained by the Association unacceptable to Mortgagee.

6. ACCELERATING TRANSFERS, DEFAULT AND REMEDIES.

6.1 Accelerating Transfers

(a) "Accelerating Transfer" means any sale, contract to sell, conveyance,
encumbrance,.or.2other transfer, whether voluntary, involuntary, by operation of law or otherwise,
of ali or any material part of the Property or any interest in it, including any transfer or exercise of
any right to drill for-ai to extract any water {(other than for Mortgagor's own use), oil, gas or other
hydrocarbon substances rnr.any minerat of any kind on or under the surface of the Property. If
Mortgagor is a corporatior, "Accelerating Transfer' also means any transfer or transfers of shares
possessing, in the aggregate. mcre than fifty percent (50%) of the voting power. If Mortgagor is a
partnership, "Accelerating Transier” also means withdrawal or removal of any general partner,
dissolution of the partnership unde; anplicable law, or any transfer or transfers of, in the
aggregate, more than fifty percent (5C75) of the partnership interests. If Mortgagor is a limited
liability compary, “Accelerating Transfer” sis¢. means withdrawal or removal of any managing
member, termination of the timited liability company or any transfer or transfers ¢f, in the
aggregate, more than fifty percent (60%}) of thevating power or in the aggregate more than fifty
percent of the ownership of the economic interestirthe Mortgagor.

(b) Mortgagor agrees that Mortgagor srail not make any Accelerating Transfer,
unless the transfer is preceded by Mortgagee's express wriiter, consent to the particular
transaction and transferee. Mortgagee may withhold such eensent in s sole discretion. If any
Accelerating Transfer occurs, Mortgagee in its sole discretion riey declare all of the Secured
Obligations to be immediately due and payable, and Mortgagee riavinvoke any rights and
remedies provided by Paragraph 6.3 of this Mortgage.

6.2 Events of Default. The occurrence of any one or more of the folloviing events, at the
option of Meortgagee, shall constitute an event of default ("Event of Default") under this hiorigage:

(a) Obligor fails to make any payment, when due, under the DebtInstument
(after giving effect to any applicable grace period), or any other default occurs under and as
defined in the Debt Instrument or in any other instrument or agreement evidencing any of the
Secured Obligations and such default continues beyond any applicable cure period:

(b} Mortgagor fails to make any payment or perform any obligation which arises
under this Mertgage,

(c) Mortgagor makes or permits the occurrence of an Accelerating Transfer in
violation of Paragraph 6.1;

(d) Any representation or warranty made in connection with this Mortgage or the
Secured Obligations proves to have been false or misleading in any material respect when made;
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(e) Any default occurs under any other mortgage on all or any part of the
Property, or under any obligation secured by such mortgage, whether such mortgage is prior to or
subordinate to this Mortgage; or

{f) An event occurs which gives Mortgagee the right or optien tc terminate any
Swap Contract secured by this Mortgage.

6.3 Remedies. Atany time after the occurrence of an Event of Default, Mortgagee shall
be entitled to invoke any and all of the rights and remedies described below, as well as any other rights
and remedies authorized by law. All of such rights and remedies shall be cumulative, and the exercise of
any one or more of them shall not constitute an election of remedies.

(a) Mortgagee may declare any or all of the Secured Obligations to be due and
payanls immediately, and may terminate any Swap Contract secured by this Mortgage in
accordance with its terms.

(b) Mortgagee may apply to any court of competent jurisdiction for, and obtain
appointment of ‘areceiver for the Property.

{e}viortgagee, in person, by agent or by court-appointed receiver, may enter,
take possession of, manage-and operate all or any part of the Property, and in its own name or in
the name of Mortgagor sue for.or otherwise collect any and all Rents, inciuding those that are
past due, and may also do aiy and all other things in connection with those actions that
Mortgagee may in its sole discreuon consider necessary and appropriate to protect the security of
this Mortgage. Such other things miav irclude: entering into, enforcing, modifying, or canceling
leases on such terms and conditions x5 Mortgagee may consider proper; obtaining and evicting
tenants; fixing or modifying Rents; completing any unfinished construction; contracting for and
making repairs and alterations; performing.such acts of cultivation or irrigation as necessary to
conserve the value of the Property; and prepariig for harvest, harvesting and selling any crops
that may be growing on the property. Mortgagor keraby irrevocably constitutes and appoints
Mortgagee as its attorney-in-fact to perform such acts und execute such documents as
Mortgagee in its sole discretion may consider to be appropriate in connection with taking these
measures, including endorsement of Mortgagor's name on any insiruments. Mortgagor agrees to
deliver to Mortgagee all books and records pertaining to the Preperty, including computer-
readable memory and any computer hardware or software neceesary {0 access or process such
memory, as may reasonably be requested by Mortgagee in order-io 2Znable Mortgagee to
exercise its rights under this Paragraph.

(d) Mortgagee may cure any breach or default of Morigagor, a~d if it chooses to
do sc in connection with any such cure, Mortgagee may also enter the Propeity/and/or do any
and all other things which it may in its sole discretion consider necessary and appronriate to
protect the security of this Mortgage. Such other things may include: appearing in‘andfor
defending any action or proceeding which purports to affect the security of, or the rignts'or
powers of Mortgagee under, this Mortgage; paying, purchasing, contesting or compromising any
encumbrance, charge, lien or claim of lien which in Mortgagee's sole judgment is or may be
senior in priority to this Mortgage, such judgment of Mortgagee to be conclusive as among the
parties to this Mortgage; obtaining insurance and/or paying any premiums or charges for
insurance required to be carried under this Mortgage; otherwise caring for and protecting any and
all of the Property; and/or employing counsei, accountants, contractors and other appropriate
persons to assist Mortgagee. Mortgagee may take any of the actions permitted hereunder either
with or without giving notice to any person.

(e) Mortgagee may bring an action in any court of competent'jurisdiction to
foreclose this instrument or to obtain specific enforcement of any of the covenants or agreements
of this Mortgage.
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(fy Mortgagee may exercise the remedies contained in the Debt Instrument or in
any other instrument or agreement evidencing any of the Secured Obligations.

(g) Mortgagee may proceed under the Uniform Commercial Code as to alf or any
part of the Personalty, and in conjunction therewith may exercise ali of the rights, remedies and
powers of a secured creditor under the Uniform Commercial Code. When all time periods then
legally mandated have expired, and after such notice of sale as may then be legally required has
been given, Mortgagee may sell the Personalty at a public sale to be held at the time and place
specified in the notice of sale. It shall be deemed commercially reasonable for the Mortgagee to
dispose of the Personalty without giving any warranties as to the Personalty and specifically
disclaiming all disposition warranties. ‘

{h) If any provision of this Mortgage is inconsistent with any applicable provision
of thellinois Mortgage Foreclosure Law, lllinois Compiled Statutes Chapter 735, Section 5/15-
1101 ei'seq. (the "lllinois Act"), the provisions of the Illinois Act shall take precedence over the
provisioiis.of this Mortgage, but shall not invalidate or render unenforceable any other provision of
this Mortgaae that can fairly be construed in a manner consistent with the |llinois Act.

(iv"without in any way limiting or restricting any of the Mortgagee's rights,
remedies, powers.2.d authorities under this Mortgage, and in addition to all of such rights,
remedies, powers, and @utherities, the Mortgagee shall also have and may exercise any and all
rights, remedies, powers and authorities which the holder of a mortgage is permitted to have or
exercise under the provisions of the illinois Act, as the same may be amended from time to time.
If any provision of this Mortgage shall grant to the Mortgagee any rights, remedies, powers or
authorities upon default of Mortgagur swhich are more limited than the rights that would otherwise
be vested in the Mortgagee under the-i'iinois Act in the absence of said provision, the Mortgagee
shall be vested with all of the rights, remecies; powers and authorities granted in the [llinois Act to
the fullest extent permitted by law.

(j) Without limiting the generality.of<he foregoing, all expenses incurred by the
Mortgagee, to the extent reimbursable, under Sectic:is 6/15-1510, 5/15-1512, or any other
provision of the lllinois Act, whether incurred before or #fer any decree or judgment of
foreclosure, and whether or not enumerated in any other provision of this Mortgage, shall be
added to the indebtedness secured by this Mortgage and by-the iudgment of foreclosure.

(k) Mortgagor waives, to the extent permitted by iaw (a) the benefit of all laws
now existing or that may hereafter be enacted providing for any appraisement before sale of any
portion of the Property, (b) all rights of reinstatement, redemption, valuation. appraisement,
homestead, moratorium, exemption, extension, stay of execution, notice of 2lec:ion to mature or
declare due the whole of the Secured Qbligations in the event of foreclosure Ut tnediiens hereby
created, (¢) all rights and remedies which Mortgagor may have or be able to asser! by reason of
the laws of the State of lllinois pertaining to the rights and remedies of sureties, (d)'the-right to
assert any statute of limitations as a bar to the enforcement of the lien of this Mortgaga or to any
action brought to enforce the Debt Instrument or any other Secured Obligations, and (e} any
rights, legal or equitable, to require marshaling of assets or to require foreclosure sales in a
particular order. Without limiting the generality of the preceding sentence, Mortgagor, on its own
behalf and on behalf of each and every person acquiring any interest in or title to the Property
subsequent to the date of this Mortgage, hereby irrevocably waives any and all rights of
reinstatement or redemption from sale or from or under any order, judgment or decree of
foreclosure of this Mortgage or under any power contained herein or under any sale pursuant to
any statute, order, decree or judgment of any court. Mortgagor, for itself and for all persons
hereafter claiming through or under it or who may at any time hereafter become holders of liens
junior to the lien of this Mortgage, hereby expressly waives and releases all rights to direct the
order in which any of the Property shall be sold in the event of any sale or sales pursuant hereto
and to have any of the Property and/or any other property now or hereafter constituting security
for any of the indebtedness secured hereby marshaled upon any foreclosure of this Mortgage or
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of any other security for any of said indebtedness. The Mortgagee shall have the right to
determine the order in which any or all of the Property shall be subjected to the remedies
provided herein. The Mortgagee shall have the right to determine the order in which any cr all
portions of the Secured Obligations are satisfied from the proceeds realized upon the exercise of
the remedies provided herein,

6.4 Application of Sale Proceeds and Renis.

{a) Mortgagee shall apply the proceeds of any sale of the Property in the
foliowing manner: first, to pay the portion of the Secured Obligations attributable to the costs,
fees and expenses of the sale, including costs of evidence of title in connection with the sale;
and, second, to pay all other Secured Obligations in any order and proportions as Mortgagee in
its sole discretion may choose. The remainder, if any, shall be remitted to the person or persons
enltier thereto.

(b) Mortgagee shall apply any and all Rents collected by it, and any and all sums
other thar proseeds of any sale of the Property which Mortgagee may receive or collect under
Paragraph 6.2, inthe following manner: first, to pay the pertion of the Secured Obligations
atiributable to the Costs and expenses of operation and collection that may be incurred by
Mortgagee or any-reCeiver; and, second, to pay all other Secured Obligations in any order and
proportions as Mortgacer in-its sole discretion may choose. The remainder, if any, shall be
remitted to the person or persens entitled thereto. Mortgagee shall have no liability for any funds
which it does not actually reteive.

7. MISCELLANEOUS PROVISIONS

7.1 Nog Waiver or Cure.

(a) Each waiver by Mortgages miust be in writing, and ne waiver shall be
construed as a continuing waiver. No waiver shigil Se implied from any delay or failure by
Mortgagee to take action on account of any default ofivlortgagor. Consent by Mortgagee to any
act or omission by Mortgagor shall not be construed as.a consent to any other or subsequent act
or omission or to waive the requirement for Mortgagee's cansent to be obtained in any future or
other instance.

{b) If any of the events described below occurs, <hai event alone shall not cure
or waive any breach, Event of Default or notice of default under this Mortgage or invalidate any
act performed pursuant to any such default or notice; or nullify the effect of any notice of defauit
or sale (unless all Secured Obligations then due have been paid and perfc'me); or impair the
security of this Mortgage; or prejudice Mortgagee or any receiver in the exercisz of any right or
remedy afforded any of them under this Mortgage; or be construed as an affirmation. by
Mortgagee of any tenancy, lease or option, or a subordination of the lien of this Mortozqe:

(i) Mortgagee, its agent or a receiver takes possession of all or any part
of the Property;

(i) Mortgagee collects and applies Rents, either with or without taking
possession of all or any part of the Property;

(i) Mortgagee receives and applies to any Secured Obligation proceeds
of any Property, including any proceeds of insurance policies, condemnation awards, or
other claims, property or rights assigned to Mortgagee under this Mortgage;

(iv} Mortgagee makes a site visit, observes the Property and/or conducts
tests thereon,
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(v) Mortgagee receives any sums under this Mortgage or any proceeds
of any collateral held for any of the Secured Obligations, and applies them to one or more
Secured Obligations;

(vi) Mortgagee or any receiver performs any act which it is empowered
or authorized to perform under this Mortgage or invokes any right or remedy provided
under this Mortgage.

7.2 Powers of Mortgagee. Mortgagee may take any of the actions permitted under

Paragraphs 6.3(b) and/or 6.3(c) regardless of the adequacy of the security for the Secured Obligations, or
whether any or all of the Secured Obligations have been declared to be immediately due and payable, or
whether notice of default and election to sell has been given under this Mortgage.

7.3 Nonborrower Mortgagor.

(a) Ifany Mortgagor ("Nonborrower Mortgagor") is not the Obligor under the

Debt [nstrument described in Paragraph 2.1(a), such Nonborrower Mortgagor authorizes
Morigagee to rerform any of the following acts at any time, all without notice to Nonborrower
Mortgagor and withcut affecting Mortgagee's rights or Nonborrower Mortgagor's obligations under
this Mortgage:

4835-1501-6253.2
0114854001797

() Mertgagee may alter any terms of the Debt Instrument or any part of
it, including renewing, compromising, extending or accelerating, or otherwise changing
the time for payment o, orlincreasing or decreasing the rate of interest on, the Debt
Instrument or any part of it

(i) Mortgagee m4y take and hold security for the Debt Instrument,
accept additional or substituted security for the Debt Instrument, and subordinate,
exchange, enforce, waive, release, ceninromise, fail to perfect, sell or otherwise dispose
of any such security;

(i) Mortgagee may apply anv sccurity now or later held for the Debt
Instrument in any order that Mortgagee in its sole risciation may choose, and may direct
the order and manner of any sale of all or any part ¢f it-and bid at any such sale;

(iv) Mortgagee may release Obligor of its li=nility for the Debt Instrument
or any part of it;

(v) Mortgagee may substitute, add or release any one or more
guarantors or endorsers of the Debt Instrument; and

(vi) Mortgagee may extend other credit to Obligor, and may *ai-e and
hold security for the credit so extended, whetier or not such security also secuies the
Debt Instrument.

(b) Nonborrower Mortgagor waives:

(i) Any right it may have to require Mortgagee to proceed against
Obligor, proceed against or exhaust any security held from Qbligor, or pursue any other
remedy in Mortgagee's power to pursue;

(i) Any defense based on any legal disability of Obligor, any discharge
cr limitation of the liabifity of Obligor to Mortgagee, whether consensual or arising by
operation of law or any bankruptcy, reorganization, receivership, insolvency, or
debtor-relief proceeding, or from any other cause, or any claim that Nonborrower
Mortgagor's obligations exceed or are more burdensome than those of Obligor;
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(i) All presentments, demands for performance, notices of
nonperformance, protests, notices of protest, notices of dishonor, notices of accepiance
of this Mortgage and of the existence, creation, or incurring of new or additional
indebtedness of Obligor, and demands and notices of every kind;

(iv} Any defense based on or arising out of any defense that Obligor
may have to the payment or performance cf the Debt Instrument or any part of it; and

{v) Until the Secured Obligations have been paid and performed in full,
all rights of subrogation, reimbursement, indemnification and contribution (contractual,
statutory or otherwise), including any claim or right of subrogation under the Bankruptcy
Code (Title 11 of the U.S. Code) or any successor statute, all rights to enforce any
remedy that the Mortgagee may have against Obligor, and all rights to participate in any
sacurity now or later to be held by Mertgagee for the Debt Instrument.

(c) Nonborrower Mortgagor assumes full responsibility for keeping informed of
Obligor's financizi-condition and business operations and ali other circumstances affecting
Obligor's ability to'puy and perform its obligations to Mortgagee, and agrees that Mortgagee shall
have no duty to disliose to Nonborrower Mortgagor any information which Mortgagee may
receive about Obligor's, firancial condition, business operations, or any other circumstances
bearing on its ability to perform

(d) No provision ¢r waiver in this Mortgage shall be construed as limiting the
generality of any other provision or waivar contained in this Mortgage.

{e) For purposes of this Faragraph 7.3, all references to the Debt Instrument
shalt also include any instrument or agreement executed by Obliger subsequent to the date of
this Mortgage which is secured by this Mortgagein accordance with the provisions of Paragraphs
2.1{c) and 2.1(d).

7.4 Merger. No merger shall occur as a result o Mortgagee's acquiring any other estate
in or any other lien on the Property unless Mortgagee consents to 4 marger in writing.

7.5 Joint and Several Liability. |f Mortgagor consists «f niare than one person, each
shall be jointly and severally liable for the faithful performance of all of Mertoaaor's obligations under this
Mortgage.

7.6 Applicable Law. This Mortgage shall be governed by the laws of the State of Hllinais.

7.7 Successors in Interest. The terms, covenants and conditions of this Martgage shall
be binding upon and inure to the benefit of the heirs, successors and assigns of the parties. Haowever,
this Paragraph does not waive the provisions of Paragraph 6.1.

7.8 SERVICE OF PROCESS. THE MORTGAGOR WAIVES PERSONAL SERVICE OF
. PROCESS UPON THE MORTGAGOR, AND AGREES THAT ALL SUCH SERVICE OF PROCESS
MAY BE MADE BY REGISTERED MAIL DIRECTED TO THE MORTGAGOR AT THE ADDRESS
STATED ON THE SIGNATURE PAGE HEREOF AND SERVICE SO MADE WILL BE DEEMED TO BE
COMPLETED UPON ACTUAL RECEIPT.

7.9 Waiver of Jury Trial. EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES,
TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW ANY RIGHT IT MAY HAVE TO A
TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR
RELATING TO THIS MORTGAGE OR ANY OTHER DOCUMENT EXECUTED IN CONNECTION
HEREWITH OR THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY (WHETHER
BASED ON CONTRACT, TORT OR ANY OTHER THEORY). MORTGAGOR AGREES THAT IT WILL
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NOT ASSERT ANY CLAIM AGAINST MORTGAGEE OR ANY OTHER PERSON INDEMNIFIED
UNDER THIS MORTGAGE ON ANY THEORY OF LIABILITY FOR SPECIAL, INDIRECT,
CONSEQUENTIAL, INCIDENTAL OR PUNITIVE DAMAGES. EACH PARTY HERETO (a) CERTIFIES
THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PERSON HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PERSON WOULD NOT, IN
THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOQING WAIVER, (b)
ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER
INTO THIS MORTGAGE AND THE OTHER DOCUMENTS CONTEMPLATED HEREBY BY, AMONG
OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION AND (c)
CERTIFIES THAT THIS WAIVER IS KNOWINGLY, WILLINGLY AND VOLUNTARILY MADE.

7.10 Waiver of Class Actions. The terms "Claim” or "Claims” refer to any disputes,
controversies; claims, counterclaims, allegations of liability, theories of damage, or defenses between
Bank of Amerira, N.A., its subsidiaries and affiliates, on the one hand, and the other parties to this
Mortgage, on fieother hand (all of the foregoing each being referred to as a "Party” and collectively as
the "Parties”). VWhather in state court, federal court, or any other venue, jurisdiction, or before any
tribunal, the Partizt 2gree that all aspects of litigation and trial of any Claim will take place without resort
to any form of class or.rerresentative action. Thus the Parties may only bring Claims against each other
in an individual capacity arid waive any right they may have to do so as a class representative or a class
member in a class or reprasentative action. THIS CLASS ACTION WAIVER PRECLUDES ANY PARTY
FROM PARTICIPATING IN OF, BZI*G REPRESENTED IN ANY CLASS OR REPRESENTATIVE
ACTION REGARDING A CLAIM:

7.11 Interpretation. Wnznever the context requires, all words used in the singular will be
construed to have been used in the plural, an¢! vice versa, and each gender will include any other gender.
The captions of the sections of this Mortgage a « for convenience only and do not define or limit any
terms or provisions. The word "include(s)" means "include(s), without limitation," and the word "including”
means "including, but not limited to." The word “ouligations" is used in its broadest and most
comprehensive sense, and includes all primary, secondary, direct, indirect, fixed and cantingent
obligations. It further includes all principal, interest, prepayrient charges, late charges, loan fees and any
other fees and charges accruing or assessed at any time, as'well as all obligations to perform acts or
satisfy conditions. No listing of specific instances, items or matiers in any way fimits the scope or
generality of any language of this Mortgage. The Exhibits to this MJrigage are hereby incorporated in this
Mortgage.

7.12 In-House Counsel Fees. Whenever Mortgagor is oblicated to pay or reimburse
Mortgagee for any attorneys' fees, those fees shall include the allocated costs for.services of in-house
counsel to the extent permitted by applicable law.

7.13 Waiver of Marshaling. Mortgagor waives all rights, legal and equitakie, it may now
or hereafter have to require marshaling of assets or to direct the order in which any of the raperty will be
sold in the event of any sale under this Mortgage. Each successor and assign of Mortgagcr, including
any holder of a lien subordinate to this Mortgage, by acceptance of its interest or lien agrees that it shall
be bound by the above waiver, as if it had given the waiver itself.

7.14 Waiver of Homestead. Mortgagor hereby abandons and waives all claims of
homestead on the Property and does hereby forever release and discharge the Property from any and all
claims of homestead.

7.15 Severability. If any provision of this Mortgage should be held unenforceable or
vaid, that provision shall be deemed severable from the remaining provisions and in no way affect the
validity of this Mortgage except that if such provision relates to the payment of any monetary sum, then
Mortgagee may, at its option, declare all Secured Obligations immediately due and payable.

7.16 Notices. Mortgagor hereby requests that a copy of notice of default and notice of
sale be mailed to it at the address set forth below. That address is also the mailing address of Mortgager
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as debtor under the Uniform Commercial Code. Mortgagee's address given below is the address for
Mortgagee as secured party under the Uniform Commercial Code.

Addresses for Notices to Mortgagor: 999 Lake Shore Drive Corporation
c/o Lieberman Management Services
230 W. Menroe Street, Suite 1550
Chicago, IL 60606

Address for Notices to Martgagee: Bank of America, N.A,
Doc Retention-GCF
Mailcode: CT2-515-BB-03
70 Batterson Park Road
Farmington, CT 06032

417 Business Loan. Mortgagor stipulates, represents, warrants, affirms and agrees that
each of the loars.and other obligations secured hereby constitute a "business loan” within the meaning of
the Illinois Compiied Gtatutes, Chapter 815, Sections 205/4(a) or (¢), as amended.

7.18 No Fruperty Manager Lien. Any property management agreement for or relating to
all or any part of the Propeity, whether now in effect or entered into hereafter by Mortgagor or on behalf of
Mortgagor, shall contain a subord.nation provision whereby the property manager forever and
unconditionally subordinates to the lien-of this Mortgage any and all mechanic’s lien rights and claims that
it or anycne claiming through or under it imay have at any time pursuant to any statute or law, inciuding,
without limitation, Illinois Compiled Statutes, Chapter 770, Section 60/1 ), as amended. Such property
management agreement or a short form thereof; including such subordination, shali, at the Mortgagee's
request, be recorded with the office of the reccider of deeds for the county in which the Property is
located. Mortgagor's failure to cause any of the foregoing to occur shall constitute an Event of Default
under this Mortgage.

8. AMENDMENT AND RESTATEMENT.

This Mortgage amends and restates in its entirety that/zcitain Construction Mortgage, Security
Agreement, Assignment of Leases and Rents and Fixture Filing deied as of July 30, 2002 made by
Mortgagor in favor of Mortgagee (as heretofore amended, restated, medified or supplemented, the
“Existing Mortgage"). Nothing herein shall be construed as having the 2ifaet of terminating or releasing
the liens and security interests granted pursuant to the Existing Mortgage. listead, it is the express
intention of Mortgagor to reaffirm such grants as valid and enforceable secuiity interests and liens which
originally attached to the Property pursuant to the Existing Mortgage and are catitinuing in favor of
Mortgagee under this Mortgage. Neither the execution and delivery of this Mortgage nor any of the terms
hereof shall be deemed to adversely affect any of the liens and security interests in Tavor % Mortgagee
under the Existing Mortgage, as amended and restated hereby.

[Remainder of page intentionally left blank, signature page follows]
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IN WITNESS WHEREOF, Mortgagor has executed this Mortgage as of the date first above

written,

4835-1501-6253.2
C11485\001797

MORTGAGOR:
999 LAKE SHORE DRIVE CORPORATION,

an Iiliwgfjration
By: 1~ Mafbd‘/xum/p_—-

Name: Thomas Haynes /
Title:  President
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ACKNOWLEDGMENT

STATE OF ILLINOIS )

S8,
COUNTY OF O@QZC/ %

This instrument was acknowledged before me on Decembereﬂé 2016 hy Thomas Haynes as

President of 999 LAKE SHORE DRIVE CORPORATION, an lllincis corporation.

i @%

. Notary Public
(Seal)

g"‘wwm'v"iﬁ'\l -y
OFFICIAL SEAL"
TAWANA C BENFORD
y Cl;l:tary Public - State of illinsis ;
y Commission Expi
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EXHIBIT A
T0
AMENDED AND RESTATED
CONSTRUCTION MORTGAGE, ASSIGNMENT OF RENTS,
SECURITY AGREEMENT AND FIXTURE FILING

Exhibit A to AMENDED AND RESTATED CONSTRUCTION MORTGAGE, ASSIGNMENT OF
RENTS, SECURITY AGREEMENT AND FIXTURE FILING dated as of December l%; 2018, given by
999 Lake Shore Drive Corporation, an lllinois corporation, as "Mortgagor" to Bank of America, N.A., a
national banking association, as successor by merger to LaSalle Bank National Association, as
"Mortgagee."

Description of Property

LOT 12 IN HOLERDOK AND SHEPARD'S SUBDIVISION OF PARTS OF BLOCK 8 IN CANAL
TRUSTEES' SUBLYVISION OF THE SOUTH FRACTIONAL QUARTER OF SECTION 3, TOWNSHIP 39
NORTH, RANGE 14, =AST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT
THEREOF RECORDED«EBRUARY 24, 1812 AS DOCUMENT NUMBER 4818125, IN COOK COUNTY,
ILLINOIS.

Street Address of Property: 999 North'Laice Shore Drive, Chicago, lllinois

PIN: 17-03-208-008-0000
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