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CONSTRUCTION MORTGAGE, SECURITY AGREEMENT,
FIXTURE FILING AND ASSIGNMENT OF LEASES AND RENTS

THIS CONSTRUCTION MORTGAGE, SECURITY AGREEMENT, FIXTURE
FILING AND ASSIGNMENT OF LEASES AND RENTS dated as of December 22, 2016
(this *Mortgage™), is executed by CHOXY HOTEL LLC, an-Inciana limited liability company
(the “Borrower™), to and for the benefit of TCF NATIONAL. 3ANK, a national banking
association, its successors and assigns (“Lender”).

RECITALS:

A. Pursuant to the terms and conditions contained in that certain Constiuction Loan
Agreement dated as of even date herewith (together with all renewals, amendments,
modifications, increases and extensions thereof, the “Loan Agreement™), by and- between
Borrower and Lender, Lender has agreed to loan to the Borrower the maximum principal amount
of Twenty-Eight Million Six Hundred Eighty-Five Thousand and 00/100 Dollars
($28.685,000.00) (the “Loan™). All initial capitalized terms not otherwise defined herein shall
have the meanings given such terms in the Loan Agreement. The Loan shall be evidenced by a
certain Promissory Note of even date herewith (as amended, restated or replaced from time to
time, the “Note™), executed by the Borrower and made payable to the order of Lender in the
maximum principal amount of the Loan and due on January 1, 2020, subject to extension to
January 1, 2022 if the Loan is converled 1o a “Permanent Loan™ (as defined in the Loan
Agreement), as provided in the Loan Agreement) (the “Maturity Date”), except as may be
accelerated pursuant to the terms of the Loan Agreement or of any other document or instrument
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now or hereafter given to evidence or secure the payment of the Note or delivered to induce the
Lender to disburse the proceeds of the Loan (the Note and the Loan Agreement, together with
such other documents, as amended, restated or replaced from time to time, being collectively
referred to herein as the “Loan Documents™).

B. A condition precedent to the Lender’s extension of the Loan to the Borrower is
the execution and delivery by the Borrower of this Morigage.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which are hercby acknowledged, the Borrower agrees as follows:

AGREEMENTS:

The Bortowsr hereby mortgages, grants, assigns, remises, releases, warrants and conveys
to the Lender, its Stcesssors and assigns, and grants a security interest in, all of Borrower’s right,
title and interest in and 1o the following described property, rights and interests (referred to
collectively herein as the “Mortgaged Property™), all of which property, rights and interests are
hereby pledged primarily and Oma narity with the Land (as defined below) and not secondarily:

(a) The real estate located in the County of Cook, State of [llinois and legally
described on Exhibit A attach¢d hereto and made a part hereof (the “Land™);

(b) All improvements of :verv.nature whatsoever now or hereafter situated on
the Land, and all fixtures and personal property of every nature whatsoever now or
hereafter owned by the Borrower and locatedon, or used in connection with the Land or
the improvements thereon, or in connection witiany construction thereon, including all
extensions, additions, improvements, bettermients, renewals, substitutions and
replacements to any of the foregoing and all of the-tight title and interest of the Borrower
in and to any such personal property or fixtures together with the benefit of any deposits
or payments now or hereafler made on such personal propeity or fixtures by the Borrower
or on its behalf (the “Improvements™);

(c) All easements, rights of way, gores of real estate, straets, ways, alleys,
passages. sewer rights, waters, water courses, water rights and powers; and all estates,
rights, titles, interests, privileges, liberties, tenements. hereditaments and appurtenances
whatsoever, in any way now or hereafter belonging, relating or appertaining to the Land,
and the reversions, remainders, rents, issues and profits thereof, and all the estate, right,
title, interest, property, possession, ¢laim and demand whatsoever, at law as well as in
equity, of the Borrower of, in and 1o the same;

(d) All rents, revenues, issues, profits, proceeds, income, royalties, Letter of
Credit Rights (as defined in the Uniform Commercial Code of the State of Illinois (the
“Code™) in effect from time to time), escrows, security deposits, impounds, reserves, tax
refunds and other rights to monies from the Mortgaged Property and/or the businesses
and operations conducted by the Borrower thereon credit card receipts collected from
guest rooms, restaurants, bars, meeting rooms, banquet rooms and recreational facilities

2
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and parking charges, the rendering of services by Borrower or any operator or manager of
a hotel or the commercial space located in the Improvements or acquired from others
(including, without limitation, from the rental of any office space, retail space, guest
rooms or other space, halls, stores and offices, and deposits securing reservations of such
space), license, lease, sublease and concession fees and rentals, health club membership
[ces, food and beverage wholesale and retail sales, service charges, vending machine
sales and any other items of revenue, receipts and/or income as identified in the Uniform
System of Accounts for the Lodging Industry, 11th Edition (or omit recent Edition if
updated), published by the American Hotel and Lodging Association in conjunction with
the HFTP (as from time to time amended), to be applied against the Indebtedness (as
hereinafter defined); provided, however, that the Borrower, so long as no Event of
Defauit'fas hereinafter defined) has occurred hereunder, may collect rent as it becomes
due;

(€) All interest of the Borrower in all leases now or hereafter on the
Mortgaged Property, whether written or oral (each, a “Lease”, and collectively, the
“Leases™), logethe: with all security therefor and all monies payable thereunder, subject,
however, to the condiiirasi permission hereinabove given to the Borrower (o collect the
rentals under any such Lease,

(f) All fixtures ana-articles of personal property now or hereafter owned by
the Borrower and forming a partef or used in connection with the Land or the
Improvements, including, but without Yimitation, any and all air conditioners, antennae,
appliances, apparatus, awnings, basins;-bathtubs, bidets, boilers, bookcases, cabinets,
carpets, computer hardware and softwarc used in the operation of the Mortgaged
Property, coolers, curtains, dehumidifiers, dispesals, doors, drapes, dryers, ducts,
dynamos, elevators, engines, equipment, escalafors,-exercise equipment, lans, fittings,
floor coverings, furnaces, furnishings, furniture, ‘nardware, heaters, humidifiers,
incinerators, lighting, machinery, motors, ovens, pipes; plumbing, pumps, radiators,
ranges, recreational facilities, refrigerators, screens, security systems, shades, shelving,
sinks, sprinklers, stokers, stoves, toilets, ventilators, wall coverings, washers, windows,
window coverings, wiring, and all renewals or replacements hereof or articles in
substitution therefor, whether or not the same are or shall be attached to/the Land or the
Improvements in any manner, it being mutually agreed that all of the atorasaid property
owned by the Borrower and placed on the Land or the Improvements, so fards permitied
by law, shall be deemed to be fixtures, a part of the realty, and security’ for the
Indebtedness; notwithstanding the agreement hereinabove expressed that certain articles
of property form a part of the realty covered by this Mortgage and be appropriated to its
use and deemed to be realty, to the extent that such agreement and declaration may not be
cffective and that any of said articles may constitute Goods (as defined in the Code), this
instrument shall constitute a security agreement, creating a security interest in such
goods, as collateral, in the Lender, as a secured party, and the Borrower, as debtor, all in
accordance with the Code;
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(g)  All of the Borrower’s interests in General Intangibles (excluding the Hotel
Franchise Agreement), including Payment Intangibles and Software (each as defined in
the Code) now owned or hereafier acquired and related to the Mortgaged Property,
including, without limitation, all of the Borrower’s right, title and interest in and to: (i) to
the extent assignable, all agrcements, licenses, permits and contracts to which the
Borrower is or may become a party and which relate to the Mortgaged Property; (ii) all
obligations and indebtedness owed to the Borrower thereunder; (iii)all intellectual
property related to the Mortgaged Property; and (iv) all choses in action and causes of
action relating 1o the Mortgaged Property;

(h)  All of the Borrower’s accounts now owned or hereafter created or
acquiresas relate to the Mortgaged Property and/or the businesses and operations
conducies-thereon, including, without limitation, all of the following now owned or
hereafter ¢réated or acquired by the Borrower: (i) Accounts (as defined in the Code),
contract rights hook debts, notes, drafts, and other obligations or indebtedness owing to
the Borrower aiisinyg from the sale, lease or exchange of goods or other property and/or
the performance ef services; (i1) the Borrower’s rights in, to and under all purchase orders
for goods, services or other property; (111} the Borrower’s rights to any goods, services or
other property represented by any of the foregoing; (iv) monies due or to become due to
the Borrower under all contracts-for the sale, lease or exchange of goods or other property
and/or the performance of services including the right to payment of any interest or
finance charges in respect thereto (miether or not yet earned by performance on the part
of the Borrower); (v) Securities, Investmant Property, Financial Assets and Securities
Entitlements (each as defined in the Codcy; (vi) proceeds of any of the foregoing and all
collateral security and guaranties of any kind given by any person or entity with respect
to any of the foregoing; and (vii) to the exient zssignable, all warranties, guarantees,
permits and licenses in favor of the Borrower with respect to the Mortgaged Property (the
property, interests and rights described in Subsections (1), (g) and (h) above are
collectively referred to herein as the “Collateral™); and

(1) All proceeds of the foregoing, including, without liraitation, all judgments,
awards of damages and settlements hereafter made resulting [rom‘condemnation proceeds
or the taking of the Mortgaged Property or any portion thereof vnder the power of
eminent domain, any proceeds of any policies of insurance, maintained”wiih respect to
the Mortgaged Property or proceeds of any sale, option or contract to sell tneMortgaged
Property or any portion thereof.

TO HAVE AND TO HOLD the Mortgaged Property, unto the Lender, its successors and

assigns, in fee simple forever, for the purposes and upon the uses herein set forth together with
all right to possession of the Mortgaged Property after the occurrence of any Event of Default;
the Borrower hereby RELEASING AND WAIVING all rights under and by virtue of the
homestead exemption laws of the State of lllinois.

FOR THE PURPOSE OF SECURING: (i) the payment of the Loan and all interest, late

charges, “Additional Costs™ (as defined in the Loan Agreement) and other indebtedness
evidenced by or owing under the Note and any of the other Loan Documents, together with any

4
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extensions, modifications, renewals or refinancings of any of the foregoing; (ii) the performance
and observance of the covenants, conditions, agreements, representations, warranties and other
liabilities and obligations of the Borrower or any other obligor to or benefiting the Lender which
are evidenced or secured by or otherwise provided in the Note, this Mortgage or any of the other
Loan Documents; and (iii) the reimbursement to the Lender of any and all sums incurred,
expended or advanced by the Lender pursuant to any term or provision of or constituting
additional indebtedness under or secured by this Mortgage or any of the other Loan Documents,
with interest thereon as provided herein or therein (collectively, the *Indebtedness”).

IT IS FURTHER UNDERSTOOD AND AGREED THAT:

l. Title. The Borrower represents, warrants and covenants that (a) the Borrower is
the holder of <he-fee simple title to the Mortgaged Property, free and clear of all liens and
encumbrances, €xCept those liens and encumbrances in favor of the Lender and as otherwise
described on Exhibit i attached hereto and made a part hereof (the “Permitted Exceptions™); and
(b) the Borrower has legal power and authority to mortgage and convey the Mortgaged Property.

2. Borrower’s Covenants and Agreements.

(a) Payment of indebiedness. The Borrower shall, prior to the expiration of
any grace period: (i) pay the Indeptedness when due, and (ii) duly and punctually perform
and observe all of the covenams-fad conditions to be performed or observed by the
Borrower as provided in the Note, the Laan Agreement, this Mortgage and the other Loan
Documents.

(b)  Compliance with Loan Agreerieii, Borrower will abide by and comply
with and be governed and restricted by all of the‘tzrms, covenants, provisions, restrictions
and agreements contained in the Loan Agreemcuit, apd-in each and every supplement
thereto or amendment thereof which may at any time'or I*om time to time be executed
and delivered by the parties thereto or their successors and @ssigns.

(¢)  Provisions of Loan Agreement. The proceeds cf the Note arc 1o be
disbursed by the Lender in accordance with the terms contained 1 the-Loan Agreement,
the provisions of which are incorporated herein by reference to the same-exient as if fully
set forth herein. Borrower covenants that any and all monetary disbursements made in
accordance with the Loan Agreement shall constitute adequate consideratior. fo-Borrower
for the enforceability of this Mortgage and the Note, and that all advances and
indebtedness arising and accruing under the Loan Agreement from time to time, whether
or not the total amount thereof may exceed the face amount of the Note, shall be secured
by this Mortgage; provided, however, that the total Indebtedness shail not in any event
exceed two hundred percent of the stated principal amount of the Note.

(d)  Construction Loan. The Note evidences a debt created by one or more
disbursements made by Lender to Borrower to finance the cost of the construction of
certain improvements upon the Land in accordance with the provisions of the Loan
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Agreement, and this Mortgage is a construction mortgage as such term is defined in
Section 9-334(h) of the Code.

3. Payment of Taxes and Assessments. The Borrower will pay when due and before
any penalty attaches, all general and special taxes, assessments, water charges, sewer charges,
and other fees, taxes, charges and assessments of every kind and nature whatsoever (all herein
generally called “Taxes™), whether or not assessed against the Borrower, if applicable to the
Mortgaged Property or any interest therein, or the Indebtedness, or any obligation or agreement
secured hereby, subject to the Borrower’s right to contest the same, as provided by the terms
hereof; and the Borrower will, upon written request, furnish to the Lender duplicate receipts
therefor within ten (10) days after the Lender’s request.

4. Change in Tax Laws.

(a) i, by the laws of the United States of America, or of any slate or
municipality having jurisdiction over the Lender, the Borrower or the Mortgaged
Property, any tax_is-imposed or becomes due in respect of the Note or this Mortgage
(excluding income, e¢xclse. or franchise taxes imposed upon the Lender, except as
provided in Section 4(c)belew), or any liens on the Mortgaged Property created thereby,
then the Borrower shall pay such tax in the manner required by such law.

(b) Il any law, statute./rule, regulation, order or court decree effects a
deduction from the value of the Mortgaged Property for the purpose of taxation by
creating any lien thereon, or imposing upop-the Lender any liability for the payment of all
or any part of the Taxes required to be paid‘oy the Borrower, or changing in any way the
laws relating 1o the taxation of mortgages or)deeds of trusts or debts secured by
mortgages or deeds of trust or the interest of the [:erder in the Mortgaged Property, or the
manner of collection of Taxes so as to adversely atfecr-this Mortgage, the Indebtedness,
or the Lender, then, and in any such event, the Borrower,'upon demand by the Lender,
shall pay such Taxes, or reimburse the Lender therefor on’demand, unless the Lender
determines, in the Lender’s sole judgment, that such paymen{ si reimbursement by the
Borrower is unlawful or that the payment might, in the Lender’s'judgment, constitute
usury or render the Indebtedness wholly or partially usurious; in which g¢vent the Lender
may clect to declare the Indebtedness to be due and payable within tii tesser of (1) one
hundred twenty (120) days after written notice, or (ii) such shorter pefizd-as may be
required to ensure compliance by Lender with applicable law.

() Nothing contained herein shall require the Borrower to pay any income,
franchise or excise tax imposed upon the Lender, excepting only such income, franchise
or excise tax which may be levied against the income of the Lender as a complete or
partial substitute for Taxes required to be paid by the Borrower hereunder.

5. [Intentionally Omitted].

4812-5278-9819.5
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6. [iens, Contest and Defense of Title.

(a)  The Borrower shall not create or suffer or permit any lien, charge or
encumbrance (0 attach to or be filed against the Mortgaged Property or any part thereof,
or interest thereon, or any other rights and properties conveyed, mortgaged, transferred
and granted hercunder (except for Permitied Exceptions or as permitted under the Loan
Agreement), whether such lien, charge or encumbrance is on a parity, inferior or superior
to the lien of this Mortgage, including liens for labor or materials with respect to the
Mortgaged Property (“Mechanic’s Liens™). \

(b)  Notwithstanding paragraph (a) of this Section, the Borrower may in good
faith"and with reasonable diligence contest the validity or amount of any Mechanic’s
Liens and-defer payment and discharge thereof during the pendency of such contest,
provided-ihat: (i) such contest shall prevent the sale or forfeiture of the Mortgaged
Property, or iy part thereof or any interest therein, to satisfy such Mechanic’s Liens and
shall not result’in a forfeiture or impairment of the lien of this Morlgage; and (ii)
promptly after the Borrower has been notified of the filing of any such Mechanic’s Liens,
the Borrower shall have wotified the Lender in writing of the Borrower’s intention to
contest such Mechanic’s Liziis, or to cause such other party to contest such Mechanic’s
Liens, and shall have obtained a-title insurance endorsement over such Mechanic’s Liens
in form and substance reasonabiy satisfactory to the Lender, insuring the Lender against
loss or damage by reason of such-{fechanic’s Liens; provided that in lieu of such title
insurance endorsement the Borrower riay deposit and keep on deposit with the Lender
(or such depositary as may be designated by the Lender) a sum of money, bond or a letter
of credit in form satisfactory to Lender equei 12.150% of the amount of the claim to pay
in full such Mechanic’s Liens and all interest theceon.  Any such deposits are to be held
without any allowance of interest. In case the Borrawer shall fail to maintain such title
insurance or deposit. or to prosecute or cause the prosecution of such contest with
reasonable diligence, or 10 pay or cause to be paid the aipeunt of the Mechanic’s Lien,
plus any interest finally determined to be duec upon the conclusion of such contest; then
the Lender may, at its option, apply any money and liquicaie any securities then on
deposit with the Lender (or other depositary designated by the lender), other than the
FF&E Reserve Account, in payment of or on account of such Mechanic’s Liens, or that
part thereof then unpaid, together with all interest thereon according to 2y final court
order, or if not order has been entered any written bill, notice or statenient, without
inquiring into the amount, validity or enforceability thereof. If the amount ol mioney so
deposited shall (in Lender’s reasonable judgment) be insufficient for the payment in full
of such Mechanic’s Liens, together with all interest thereon, then the Borrower shall
torthwith, upon demand, deposit with the Lender (or other depositary designated by the
Lender) the sum which shall (in Lender’s reasonable judgment, when added to the funds
then on deposit with Lender) be necessary to make such payment in full (or such other
security as shall be reasonably satisfactory to Lender). If a Mechanic’s Lien claim is
ultimately resolved in the claimant’s favor, then the monies so deposited shall be applied
in full payment of such Mechanic’s Lien or that part thereof then unpaid, together with all
interest thereon (provided no Event of Default shall then exist) when the Lender has been
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furnished with satisfactory evidence of the amount of payment to be made. Any excess
monies remaining on deposit with the Lender (or other depositary) under this Section
6(b) shall be paid to the Borrower, provided that no Event of Default shall then exist.

(¢} If the lien and security interest of the Lender in or to the Mortgaged
Property, or any part thereof, shall be endangered or shall be attacked, directly or
indirectly, the Borrower shall promptly notify the l.ender and shall appear in and defend
any action or proceeding purporting to affect the Mortgaged Property, or any part thereof,
and shall file and prosecute such proceedings and take all actions necessary to preserve
and protect such title, lien and security interest in and to the Mortgaged Property.

7. Lender’s Interest In and Use of Deposits. Upon an Event of Detault, the Lender
may, at its option;-subject to the Collateral Assignment and Subordination of Hotel Management
Agreement, appiy any monies at the time on deposit pursuant to Section 6 hereof to cure an
Event of Default or to-vay any of the Indebtedness in such order and manner as the Lender may
clect, except funds in the F&E Reserve Account may be applied only to FF&E Costs. [f such
deposits are used 1o cure-2i Event of Default or pay any of the Indebtedness, the Borrower shall
prompily, upon demand by the Lander, deposit with the Lender an amount equal to the amount
expended by the Lender from the deposits.  When the Indebtedness has been fully paid, any
remaining deposits shall be returned to the Borrower. Such deposits are hereby pledged as
additional security for the Indebtedness ziid shal! not be subject to the direction or control of the
Borrower. The Lender shall not be liable-iz any failure to apply to the payment of Taxes any
amount so deposited unless the Borrower, prior t6. an Event of Default, shall have requested the
Lender in writing to make application of sueit)funds to the payment of such amounts,
accompanied by the bills for such Taxes. The Lender.shall not be liable for any act or omission
taken in good faith or pursuant to the instruction of any party.

8. Insurance. The Borrower shall at all times keep all buildings, improvements,
fixtures and articles of personal property now or hereafter sitaated on the Mortgaged Property
insured against loss or damage by fire and such other hazards as mavreasonably be required by
the Lender, in accordance with the terms, coverages and provisicns described in the Loan
Agreement.

9. Condemnation. f all or any part of the Mortgaged Property aic.uamaged, laken
or acquired, either temporarily or permanently, in any condemnation proceeding, sr-by exercise
of the right of eminent domain, the amount of any award or other payment for sucklaking or
damages made in consideration thereof, the provisions of the Loan Agreement shall govern the
use of awards and condemnation proceeds.

10.  Stamp Tax. If, by the laws of the United States of America, or of any state or
political subdivision having jurisdiction over the Borrower, any tax is due or becomes due in
respect of the execution and delivery of this Mortgage, the Note or any of the other Loan
Documents, the Borrower shall pay such tax in the manner required by any such law. The
Borrower further agrees to reimburse the Lender for any sums which the Lender may expend by
reason ol the imposition of any such tax. Notwithstanding the foregoing, the Borrower shall not
be required 1o pay any income or franchise taxes of the Lender.

8
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1, Lease Assignment. The Borrower acknowledges that, concurrently herewith, the
Borrower has executed and delivered to the Lender, as additional security for the repayment of
the Loan, an Assignment of Leases and Rents (the “Assignment”) pursuant to which the
Borrower has assigned 1o the Lender interests in the leases of the Mortgaged Property and the
rents and income from the Mortgaged Property. All of the provisions of the Assignment are
hercby incorporated herein as if fully set forth at length in the text of this Mortgage. The
Borrower agrees to abide by all of the provisions of the Assignment.

12, Effect of Extensions of Time and Other Changes. If the payment of the
[ndebtedness or any part thereof is extended or varied, if any part of any security for the payment
of the Indebtedness is released, if the rate of interest charged under the Note is changed or if the
time for paytacnt thereof is extended or varied, all persons now or at any time hereafter liable
therefor, or intercsted in the Mortgaged Property or having an interest in the Borrower, shall be
held 10 assent to $ich extension, variation, release or change and their liability and the lien and
all of the provisions nereof shall continue in full force, any right of recourse against all such
persons being expressiy reserved by the Lender, notwithstanding such extension, variation.
release or change.

13. Lender’s Pertormanceaf Defaulted Acts and Expenses Incurred by Lender. If an
Event of Default has occurred and.ic continuing, the Lender may, but need not, make any
payment or perform any act herein reguited of the Borrower in any form and manner deemed
expedient by the Lender, and may, but rie¢d-not, make full or partial payments of principal or
interest on prior encumbrances, if any, and purchase, discharge, compromise or settle any tax
lien or other prior lien or title or claim thereof, vi redeem from any tax sale or forfeiture affecting
the Mortgaged Property or consent to any tax or asscssment or cure any default of the Borrower
in any lease of the Morigaged Property. All monics paid for any of the purposes herein
authorized and all expenses paid or incurred in connegtisn therewith, including reasonable
attorneys’ fees, and any other monics advanced by the Lender’in'regard 1o any tax referred to in
Section 10 above or to protect the Mortgaged Property or tiic.1en hereof, shall be so much
additional Indebtedness, and shall become immediately due and peyatle by the Borrower to the
Lender, upon demand, and with interest thereon accruing from ten {7U) days after the date of
such demand until paid at the Default Rate. In addition to the foregoing,'a1y costs, expenses and
fees, including reasonable attorneys’ fees, incurred by the Lender in connection with
(a) sustaining the lien of this Morlgage or its priority, (b) protecting or cniorcizg any of the
Lender’s rights hereunder, (c) recovering any Indebtedness, (d) any litigation ¢t proceedings
affecting the Note, this Mortgage, any of the other Loan Documents or the Mortgagea Froperty,
including without limitation, bankruptcy and probate proceedings. or (e) preparing for the
commencement, defense or participation in any threatened litigation or proceedings atfecting the
Note, this Mortgage, any of the other Loan Documents or the Mortgaged Property, shall be so
much additional Indebtedness, and shall become immediately due and payable by the Borrower
to the Lender, upon demand, and with interest thereon accruing from ten (10) days after the date
of such demand until paid at the Default Rate. The interest accruing under this Section shall be
immediately due and payable by the Borrower to the Lender, and shall be additional
Indebtedness evidenced by the Note and secured by this Mortgage. The Lender’s failure to act
shall never be considered as a waiver of any right accruing to the Lender on account of any

9
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Event of Default. Should any amount paid out or advanced by the Lender hereunder, or pursuant
to any agreement executed by the Borrower in connection with the Loan, be used directly or
indirectly to pay off, discharge or satisfy, in whole or in part, any lien or encumbrance upon the
Mortgaged Property or any part thereof, then the Lender shall be subrogated to any and all rights,
equal or superior titles, liens and equities, owned or claimed by any owner or holder of said
outstanding liens, charges and indebtedness, regardless of whether said liens, charges and
indebtedness are acquired by assignment or have been released of record by the holder thereof
upon payment.

14, Security Agreement.

ia) Grant of Security Interest. Borrower hercby grants to Lender a security
interest” in- the property described in Subsections (d). (e). (f). (¢), (h) and (i) of the
granting ¢izase of this Mortgage (the “Personal Property™) to secure repayment of the
Indebtedness.~ This Mortgage constitutes a security agreement with respect to all
Personal Property in which Lender is granted a security interest hereunder, and Lender
shall have all of the-rights and remedies of a secured party under the Code, as well as all
other rights and remedcies avaitable at law or in equity.

(b)  Perfection. "Borrower hereby consents to any instrument that may be
requested by Lender to publish-bstice or protect, perfect, preserve, continue, extend, or
maintain the security interest anG-1i2n, and the priority thereof, of this Morigage or the
interest of Lender in the Mortgaged Property, including, without limitation, deeds of
trust, security agreements, financing statements, continuation statements, and instruments
of similar character, and Borrower shali“rav. or cause to be paid (i) all filing and
recording taxes and lees incident to each svch filing or recording, (ii) all expenses,
including without limitation, actual attorneys’ tess.and costs (of both in house and
outside counsel), incurred by Lender in connectioa with the preparation and
acknowledgement of all such instruments, and (ii1)- 21 federal, state, county and
municipal stamp taxes and other taxes, duties, imposts, assessments, and charges arising
out of or in connection with the delivery of such instruments. “i3orcower hereby consents
to, and hereby ratifies, the filing of any financing statements relaiing to the Loan made
prior to the date hereof. Borrower hereby irrevocably constitutes and appoints Lender as
the attorney-in-fact of Borrower, to file with the appropriate filing aifice any such
instruments. In addition, Borrower hereby authorizes Lender to causc.any financing
statement or fixture {iling to be filed or recorded without the necessity of vbiaining the
consent of Borrower.

(c) Place of Business. Borrower maintains its chief executive office as set
forth as the address of Borrower in subsection (¢) below, and Borrower will notify
Lender in writing of any change in its place of business within five (5) days of such
change.

()  Fixture Filing. This Mortgage is intended 1o be a financing statement
within the purview of Section 9-502(b) of the Code and will be recorded as a "fixture
filing" in accordance with the Code.
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() Representations_and Warranties. The Borrower represents and warrants
that: (i) the Borrower is the record owner of the Mortgaged Property; (11) the Borrower’s
chief executive office is located in the State of Indiana; (iii) the Borrower’s state of
organization is the State of Indiana; (iv) the Borrower’s exact legal name is as set forth on
Page 1 of this Mortgage; (v) Borrower is the owner of the Personal Property subject to no
liens, charges or encumbrances other than the lien hereof; (vi) the Personal Property will
not be removed from the Mortgaged Property without the consent of the Lender except as
otherwise provided in the Loan Agreement and other Loan Documents; and (vii) no
financing statement covering any of the Personal Property or any proceeds thereof is on
file in any public office except pursuant hereto. The following addresses are the mailing
addreszes of the Borrower, as debtor under the Code, and the Lender, as secured party
under ihe Code, respectively:

Borrevezr: Choxy Hotel LLC
c/o White Lodging Services Corporation
701 East 83rd Avenue
Merrillville, Indiana 46410
Attn:  Bruce Hoffmann, SVP & CFO,
Investments & Development

Lender: TCF National Bank
200 Burr Ridge Parkway
Bur 'kidge, [llinois 60527
Attn: Artn: Thomas Chan, Vice President

And to: Dykema Gosseit PLLC
10 South Wacke: Diive
Suite 2300
Chicago, Illinois 60606
Attn: Michael S. Kurtzor, Esq.

() Borrower agrees that:

~

(i) The Borrower (being the debtor as that term is used in‘the Code) is
and will be the true and lawful owner of the Mortgaged Property, subject to the
liens, charges or encumbrances other than the lien hereof, other liens and
encumbrances benefitting the Lender and no other party, and liens and
encumbrances, if any, expressly permitted by the other Loan Documents.

(i) The Personal Property is to be used by the Borrower solely for
business purposes.

(iiiy  The Personal Property will be kept at the Land and, except for
Obsolete Collateral (as hereinafter defined), will not be removed therefrom
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without the consent of the Lender (being the sccured party as that term is used in
the Code) except as otherwise provided in the Loan Agreement and other Loan
Documents. The Personal Property may be affixed to the Land but not be affixed
to any other real estate.

(iv)  The only persons having any interest in the Mortgaged Property
are the Borrower, the Lender and holders of interests, if any, expressly permitted
hereby.

(v)  No Financing Statement (other than Financing Statements showing
the Lender as the sole secured party, or with respect to liens or encumbrances, if’
sny, expressly permitted hereby) covering any of the Mortgaged Property or any
praceeds thereof is on_file in any public office except pursuant hereto; and the
Boirower, at its own cost and expense, upon demand, will furnish to the Lender
such further information and will execute and deliver to the Lender such other
documerits-in form reasonably satisfactory to the Lender and will do all such acts
as the Lendér may request at any time or from time to time or as may be
necessary or approrriate to establish and maintain a perfected security interest in
the Mortgaged Propediy as security for the Indebtedness, subject to no other liens
or encumbrances, other than liens or encumbrances benefiting the Lender and no
other party, and liens and-cncumbrances (if any) expressly permitted hereby; and
the Borrower will pay the ¢ost-of filing or recording such financing statements or
other documents, and this instiument, in all public offices wherever filing or
recording is deemed by the Lender to be necessary. The Borrower hereby
irrevocably authorizes the Lender at any-time, and from time to time, to file in any
jurisdiction any initial financing statemer{s.and amendments thereto, without the
signature of the Borrower that (i) indicate the-Personal Property (A) is comprised
of all assets of the Borrower or words of similer eifect, regardless of whether any
particular asset comprising a part of the Collaterai{nlls within the scope of Anicle
9 of the Uniform Commercial Code of the jurisdicudn wherein such financing
statement or amendment is filed, or (B) as being of ar equal or lesser scope or
within greater detail as the grant of the security interest te: forth herein, and (ii)
contain any other information required by Section 5 of Articie 9 of the Uniform
Commercial Code of the jurisdiction wherein such financing Statement or
amendment is filed regarding the sufficiency or filing office acceptance of any
financing statement or amendment, including (A) whether the Borrower is an
organization, the type of organization and any organizational identification
number issued to the Borrower, and (B) in the case of a financing statement fiied
as a fixture filing or indicating Mortgaged Property as as-extracted collateral or
timber to be cut, a sufficient description of the rcal property to which the
Mortgaged Property relates. The Borrower agrees to furnish any such information
to the Lender promptly upon request. The Borrower further ratifies and affirms
its authorization for any financing statements and/or amendments thereto,
executed and filed by the Lender in any jurisdiction prior to the date of this
Mortgage.
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(vi)  Upon an Event of Detfault hercunder, the Lender shall have the
remedies of a secured party under the Code, including, without limitation, the
right to take immediate and exclusive possession of the Collateral, or any part
thereof, subject 1o the rights of Hotel Manager under the Hotel Management
Agreement, and for that purpose, so far as the Borrower can give authority
therefor, with or without judicial process, may enter (if this can be done without
breach of the peace) upon any place which the Mortgaged Property or any part
thereof may be situated and remove the same therefrom (provided that it the
Personal Property is affixed to rcal estate, such removal shall be subject to the
conditions stated in the Code); and the Lender shall be entitled to hold, maintain,
preserve and prepare the Collateral for sale, until disposed of, or may propose to
retain the Collateral subject to the Borrower’s right of redemption in satisfaction
ol the Borrower’s obligations, as provided in the Code. The Lender may render
theMortgaged Property unusable without removal and may dispose of the
Personal Property on the Land. The Lender may require the Borrower to
assemble the’ Collateral and make it available to the Lender for its possession at a
place to be desienated by the Lender which is reasonably convenient to both
parties. The Letder will give the Borrower at least ten (10) days’ notice of the
time and place of ary public sale of the Collateral or of the time after which any
private sale or any otcrintended disposition thereof is made. The requirements
of reasonable notice sha't be-met if such notice 1s mailed, by certified United
States mail or equivalent,” postage prepaid, to the address of the Borrower
hereinafter set forth at least (ten' (10} days before the time of the sale or
disposition. The Lender may buy ai_any public sale. The Lender may buy at
private sale if the Collateral is of a t/r¢ ~ustomarily sold in a recognized market
or is of a type which is the subject of widely distributed standard price quotations.
Any such sale may be held in conjuncticii with any foreclosure sale of the
Mortgaged Property. If the Lender so elects, the Personal Property and the
Collateral may be sold as one lot. The net proszeeds realized upon any such
disposition, after deduction for the expenses of retakipg, holding, preparing for
sale, selling and the reasonable attorneys’ fees and legal expenses incurred by the
Lender, shall be applied against the Indebtedness in such order-or manner as the
Lender shall select. The Lender will account to the Borrower far any surplus
realized on such disposition.

(vil) The Borrower hercby agrees that: (i) where Collateral 1s in
possession of a third party, the Borrower will join with the Lender in notitying the
third party of the Lender’s interest and obtaining an acknowledgment {from the
third party that it is holding the Collateral for the benefit of the Lender; (i1) the
Borrower will cooperate with the Lender in obtaining control with respect to
Collateral consisting of: deposit accounts, investment property, letter of credit
rights and electronic chattel paper; and (iit) until the Indebtedness is paid in full,
Borrower will not change the state where it is located or change its name or form
of organization without giving the Lender at least thirty (30) days prior written
notice In each nstance.
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15. Restrictions on Transfer.

(a) Except for Permitted Transfers, the Borrower, without the prior written
consent of the Lender, shall not cffect, suffer or permit any Prohibited Transfer (as
defined herein). Any conveyance, sale, assignment, transfer, lien, pledge, mortgage,
security interest or other encumbrance or alienation (or any agreement to do any of the
foregoing) of any of the following properties or interests shall constitute a “Prohibited
Transfer™

(1) The Mortgaged Property or any part thereof or interest therein,
excepting only sales or other dispositions of Collateral (“Obselete Collateral™) no
tonger useful in connection with the operation of the Mortgaged Property,
provided that prior 1o the sale or other disposition thereof, such Obsolete
Ceilaieral has been replaced by Collateral of at least equal value and utility which
is subiea: to the lien hereof with the same priority as with respect to the Obsolete
Collateral xnless not required by the Hotel Franchise Agreement;

(i)  Ary.shares of capital stock of a corporate Borrower, a corporation
which is a general sartner or managing member/manager in a partnership or
limited liability company Borrower, or a corporation which is the owner of
substantially all of tne’eapital stock of any corporation described in this
Subsection (other than i <hares of capital stock of a corporate trustee or a
corporation whose stock is publiciy traded on a national securities exchange or on
the National Association of Securitics Dealers’ Automated Quotation System),

(i) All or any part of the mariaiing member or manager interest, as the
case may be, in a limited liability conipany Borrower or a limited liability
company which is a general partner of a partnersiip Borrower; or

(iv)  If there shall be any change in ccntol (by way of transfers of
stock, parnership or member interests or otherwise)in any partner, member,
manager or sharcholder, as applicable, which directly or andirectly controls the
day to day operations and management of the Borrower and/orowns a controlling
interest in the Borrower;

in each case whether any such conveyance, sale, assignment, transfer, lien, pledge, mortgage,
security interest, encumbrance or alienation is effected directly, indirectly (inciuding the
nominee agreement), voluntarily or involuntarily, by operation of law or otherwise; provided,
however, that the foregoing provisions of this Section shall not apply (i} to liens securing the
Indebtedness, (ii) to the lien of current taxes and assessments not in default, (iii) to any transfers
of the Mortgaged Property, or part thereof, or interest therein, or any beneficial interests, or
shares of stock or partnership or joint venture interests, as the case may be, by or on behalf of an
owner thereof who is deceased or declared judicially incompetent, to such owner’s heirs,
legatees, devisees, executors, administrators, estate or personal representatives, or (iv) (o leases
permitled by the terms of the Loan Documents, if any.
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(b)  In determining whether or not to make the Loan, the Lender evaluated the
background and experience of the Borrower and its members and managers in owning
and operating property such as the Mortgaged Property, found it acceptable and relied
and continues to rely upon same as the means of maintaining the value of the Mortgaged
Property which is the Lender’s security for the Note. The Borrower and its members and
managers are well experienced in borrowing money and owning and operating property
such as the Mortgaged Property, were ably represented by a licensed attorney at law in
the negotiation and documentation of the Loan and bargained at arm’s length and without
duress of any kind for all of the terms and conditions of the Loan, including this
provision. The Borrower recognizes that the Lender is entitled to keep its loan portfolio
at currant interest rates by either making new loans at such rates or collecting assumption
fees ana/or increasing the interest rate on a loan, the security for which is purchased by a
party Othen than the original Borrower. The Borrower further recognizes that any
secondary jurior financing placed upon the Mortgaged Property (i) may divert funds
which would otherwise be used to pay the Note; (i1) could result in acceleration and
foreclosure by any such junior encumbrancer which would force the Lender to take
measures and incur expenses to protect its security; (iil) would detract from the value of
the Mortgaged Property should the Lender come into possession thereof with the
intention of selling same; ard (iv) would impair the Lender’s right to accept a deed in lieu
of foreclosure, as a toreclosure by the Lender would be necessary to clear the title to the
Mortgaged Property. In accoidénze with the foregoing and for the purposes of
(a) protecting the Lender’s security, both of repayment and of value of the Mortgaged
Property; (b) giving the Lender the full benefit of its bargain and contract with the
Borrower; (¢) allowing the Lender to raise the interest rate and collect assumption fees;
and (d) keeping the Mortgaged Property free of subordinate financing liens, the Borrower
agrees that if this Section is deemed a restraint o 2iienation, that 1t is a reasonable one.

16.  Events of Default; Acceleration. Each of the following shall constitute an “Event
of Default™ for purposes of this Mortgage:

(a)  Borrower fails to pay (i) any installment of piincipal or interest payable
pursuant to the terms of the Note within ten (10) days of the dat¢ due, except no grace
period shall be allowed for failure to repay the Loan at maturity vhether through
acceleration or otherwise or (ii) any other amount payable to Lender underie Note, this
Mortgage, the Loan Agreement or any of the other Loan Documents withiii ici (10) days
after written notice from Lender; or, if another period if specified in any Suzh Loan
Document, the period specified therein; or

(b)  Borrower fails to perform or cause to be performed any other obligation or
observe any other condition, covenant, term, agreement or provision required to be
performed or observed by Borrower under the Note, this Mortgage or any of the other
Loan Documents and not specifically described in this Section or in the Default section of
any other Loan Document; provided, however, that if such failure by its nature can be
cured, then so long as the continued operation, safety and value of the Mortgaged
Property, and the priority, validity and enforceability of the liens created by this
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Mortgage or any of the other Loan Documents, are not impaired, threatened or
jeopardized, then Borrower shall have a period (the “Cure Period™) of thirty (30} days
after Borrower obtains actual knowledge of such failure or receives written notice of such
faiture to cure the same and an Event of Default shall not be deemed to exist during the
Cure Period; provided further that if such tailure by its nature can be cured but cannot be
cured by the payment of money and Borrower commences to cure such failure during the
Cure Period and is diligently and in good faith attempting to eftect such cure, the Cure
Period shall be extended for thirty (30) additional days, but in no event shall the Cure
Period be longer than sixty (60) days in the aggregate; or

(c) the occurrence of a Prohibited Transfer; or

(d> the occurrence of an Event of Default under the Loan Agreement or any of
the other ran Documents.

If an Event of Defauit occurs, the Lender may, at its option, declare the whole of the
Indebtedness to be immed:aiely due and payable without further notice to the Borrower, with
interest thereon accruing from the date of such Event of Default until paid at the Default Rate.

17. Foreclosure: Expence oi Litigation.

(a) When all or any pait-of the Indebtedness shall become due, whether by
acceleration or otherwise, the Lender sha!l have the right to foreclose the hen hereof for
such Indebtedness or part thereof and/cr exercise any right, power or remedy provided in
this Morigage or any of the other Loan-idocuments in accordance with the lilinois
Mortgage Foreclosure Law (735 IL.CS 5/15-¥ifi,et. sq.) (as may be amended from time
to time, the “Act”). In the event of a foreclosurs sale, the Lender is hereby authorized,
without the consent of the Borrower, 10 assign-any 2nd all insurance policies to the
purchaser at such sale or to take such other steps as the l.¢nder may deem advisable to
cause the interest of such purchaser to be protected by any 0£such insurance policies.

(b)  In any suit to foreclose the lien hereof, there shall beallowed and included
as additional indebtedness in the decree for sale all expenditures and expenses which may
be paid or incurred by or on behalf of the Lender for reasonavle’stiorneys’ fees,
appraisers’ fees, outlays for documentary and expert evidence, stenographers’ charges,
publication costs, and costs {which may be estimated as to items to be exnended after
entry of the decree) of procuring all such abstracts of title, title searches and
examinations, title insurance policies, and similar data and assurances with respect to the
title as the Lender may deem reasonably necessary either to prosecute such suit or to
evidence to bidders at any sale which may be had pursuant to such decree the true
condition of the title to or the value of the Mortgaged Property. All expenditures and
expenses of the nature mentioned in this Section and such other expenses and fees as may
be incurred in the enforcement of the Borrower’s obligations hereunder, the protection of
said Mortgaged Property and the maintenance of the lien of this Mortgage, including the
reasonable fees of any attorney employed by the Lender in any litigation or proceeding
affecting this Mortgage, the Note, or the Mortgaged Property, including probate and
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bankruptcy proceedings, or in preparations for the commencement or defense of any
proceeding or threatened suit or proceeding shall be immediately due and payable by the
Borrower, with interest thereon from ten (10) days after the date of demand until paid at
the Default Rate and shall be secured by this Mortgage.

18.  Application of Proceeds of Foreclosure Sale. The proceeds of any foreclosure
sale of the Mortgaged Property shall be distributed and applied in accordance with the Act and,
unless otherwise specified therein, in such order as the Lender may determine in ifs sole and
absolute discretion.

19. . Appointment of Receiver. Upon or at any time after the filing of a complaint to
foreclose this Mortgage, the court in which such complaint is filed shall, upon petition by the
Lender, appoiit-a, recciver for the Mortgaged Property in accordance with the Act.  Such
appointment may ¢ made cither before or after sale, without notice, without regard to the
solvency or insolvensy of the Borrower at the time of application for such receiver and without
regard to the value of the Mortgaged Property or whether the same shall be then occupied as a
homestead or not and the Lender hereunder or any other holder of the Note may be appointed as
such receiver. Such receivel sagil have power to collect the rents, issues and profits of the
Mortgaged Property (i) during the rendency of such foreclosure suit, (ii) in case of a sale and a
deficiency, during the full statutory-period of redemption, whether there be redemption or not,
and (iii) during any further times whei tiic Borrower, but for the intervention of such receiver,
would be entitled to collect such rents; issucs-and profits. Subject to the rights of Hotel Manager
under the Hotel Management Agreement, sugn 1eceiver also shall have all other powers and
rights that may be necessary or are usual in such vases for the protection, possession, control,
management and operation of the Mortgaged Property during said period, including, to the extent
permitted by law, the right to lease all or any portion‘ofthe Mortgaged Property for a term that
extends beyond the time of such receiver’s possession witheut obtaining prior court approval of
such lease. The court from time to time may autherize the appilcation of the net income received
by the receiver in payment of (a) the Indebtedness, or by any decree foreclosing this Mortgage,
or any tax, special assessment or other lien which may be or becomssuperior to the lien hereof
or of such decree, provided such application is made prior to fore:losure sale. and (b) any
deficiency upon a sale and deficiency.

20.  Lender’s Right of Possession in Case of Default. At any tim¢ aiter-an Event of
Default has occurred, the Borrower shall, upon demand of the Lender, surrenderis-the Lender
possession of the Mortgaged Property. The Lender, in its discretion, may, with provcss of law,
enter upon and take and maintain possession of all or any part of the Mortgaged Property,
together with all documents, books, records, papers and accounts relating thereto, and may
exclude the Borrower and its employees, agents or servants therefrom, and the Lender may then
hold, operate, manage and control the Mortgaged Property, cither personally or by its agents.
The Lender shall have full power to use such measures, legal or equitable, as in its discretion
may be deemed proper or necessary to enforce the payment or security of the avails, rents,
issues, and profits of the Mortgaged Property, including actions for the recovery of rent, actions
in forcible detainer and actions in distress for rent. Without limiting the generality of the
foregoing, the Lender shall have full power to:
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(a) cancel or terminate any lease or sublease for any cause or on any ground
which would entitle the Borrower to cancel the same;

(b)y  elect to disaffirm any lease or sublcase which is then subordinate to the
lien hereof:

(¢)  extend or modify any then existing leases and to enter into new leases,
which extensions, modifications and leases may provide for terms to expire, or for
oplions 1o lessees to extend or renew terms to expire, beyond the Maturity Date and
beyond the date of the issuance of a deed or deeds to a purchaser or purchasers at a
foreclosure sale, it being understood and agreed that any such leases, and the options or
othei such provisions to be contained therein, shall be binding upon the Borrower and all
persons whose interests in the Mortgaged Property are subject to the lien hereof and upon
the purchaszror purchasers at any foreclosure sale, notwithstanding any redemption from
sale, dischargc ot the Indebtedness, satisfaction of any foreclosure judgment, or issuance
of any certificate pi sale or deed to any purchaser;

(d) make ail riezessary or proper repairs, renewals, replacements, alterations,
additions, betterments, and imnrovements in connection with the Mortgaged Property as
may scem judicious to Lender. to insure and reinsure the Mortgaged Property and all
risks incidental to Lender’s posscosion, operation and management thereof, and to receive
all rents, issues, deposits, profits, ans avails therefrom;

(e)  apply the net cash flow, after allowing a reasonable fee for the collection
thereof and for the management of the Morigaged Property, to the payment of taxes,
premiums and other charges applicable to the Mortgaged Property, or in reduction of the
Indebtedness in the order set forth in Section 21 hérrof; and

(H receive and collect the rents, issues, proiits 2ad revenues of the Mortgaged
Property personally or through a receiver so long as an Event of Default shall exist and
during the pendency of any foreclosure proceedings and durina-any redemption period,
and the Borrower agrees to consent to a receiver it it is believed necessary or desirable by
the Lender to enforce its rights under this Subsection. The collection of rents, issues,
profits or revenucs of the Mertgaged Property by the Lender shall im0 way waive the
right of the Lender to foreclose this Mortgage in the event of any said Eveatof Default,

Nothing herein contained shall be construed as constituting Lender a mortgagee in possession in
the absence of the actual taking of possession of the Mortgaged Property. The right to enter and
take possession of the Mortgaged Property and use any personal property therein, to manage,
operate, conserve and improve the same, and to collect the rents, issues and profits thereof, shall
be in addition 1o all other rights or remedies of Lender hereunder or afforded by law, and may be
exercised concurrently therewith or independently thereof or under the other Loan Documents.
The expenses (including any receiver’s fees, reasonable counsel fees, cosis and agent’s
compensation) incurred pursuant to the powers herein contained shall be secured hereby which
expenses Borrower promises to pay upon demand together with interest thereon at the Default
Rate. Lender shall not be liable to account to Borrower for any action taken pursuant hereto
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other than to account for any rents actually received by Lender. Without taking possession of the
Mortgaged Property, Lender may, in the event the Mortgaged Property becomes vacant or is
abandoned, take such steps as it deems appropriate to protect and secure the Mortgaged Property
(including hiring watchmen therefor) and all costs incurred in so doing shall constitute so much
additional Indebtedness payable upon demand with interest thereon at the Default Rate.

21 Application of Income Received by Lender. The Lender, in the exercise of the
rights and powers hereinabove conferred upon it, shall have full power 1o use and apply the
avails, rents, issues and profits of the Mortgaged Property to the payment of or on account of the
operating expenses of the Mortgaged Property, including cost of management and leasing thereof
(which shall include compensation to the Lender and its agent or agents, if management be
delegated <0-un agent or agents, and shall also include lease commissions and other
compensation” azik expenses of seeking and procuring tenants and entering into leases),
established claims tor damages, if any, and premiums on insurance hereinabove authorized and
then following the otcurrence and during the continuance of an Event of Default, Lender may
apply such items to the feilowing in such order as Lender may determine;

(a)  to the payment of taxes and special assessments now due or which may
hereafter become due on theviortgaged Property; and

(b)  to the payment of any Indebtedness, including any deficiency which may
result from any toreclosure sale.

22, Compliance with Illinois Mortgage Foreclosure Law,

(a) If any provision in this Mortgap< shall be inconsistent with any provision
of the Act, provisions of the Act shall take piecedence over the provisions of this
Mortgage, but shall not invalidate or render unentorceable any other provision of this
Mortgage that can be construed in a manner consistent witk‘the Act.

(b)  If any provision of this Mortgage shall grant‘io-he Lender (including the
Lender acting as a mortgagee-in-possession) or a receiver appointed pursuant to the
provisions of Section 19 of this Morigage any powers, rights or remedies prior 10, upon
or following the occurrence of an Event of Default which are more/iidiited than the
powers, rights or remedies that would otherwise be vested in the Lendcr or in such
receiver under the Act in the absence of said provision, the Lender and such ‘recaiver shall
be vested with the powers, rights and remedies granted in the Act to the full extent
permitted by law.

(¢) Without limiting the generality of the foregoing, all expenses incurred by
the Lender which are of the type referred to in Section 5/15-1510 or 5/15-1512 of the
Act, whether incurred before or afler any decree or judgment of foreclosure, and whether
or not enumerated in Sections 13, 17 or 30 of this Morigage, shall be added to the
Indebtedness and/or by the judgment ot foreclosure.
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23.  Rights Cumulative. Each right, power and remedy herein conferred upon the
lender is cumulative and in addition 10 every other right, power or remedy, express or implied,
given now or hereafter existing under any of the Loan Documents or at law or in equity, and
each and every right, power and remedy herein set forth or otherwise so existing may be
exercised from time to time as often and in such order as may be deemed expedient by the
Lender, and the exercise or the beginning of the exercise of one right, power or remedy shall not
be a waiver of the right to excrcise at the same time or thereafier any other right, power or
remedy, and no delay or omission of the Lender in the exercise of any right, power or remedy
accruing hereunder or arising otherwise shall impair any such right, power or remedy, or be
construed to be a waiver of any Event of Default or acquiescence therein.

24. 7~ Lender’s Right of Inspection. The Lender and its representatives shall have the
right to inspect thie Mortgaged Property and the books and records with respect thereto at all
reasonable times pon not less than twenty four (24) hours prior notice to the Borrower, and
access thereto, subject o the rights of tenants in possession, shall be permitted for that purpose.

25.  Release Urcii Payment and Discharge of Borrower’s Obligations. The Lender
shall release this Mortgage and tas-lien hereof by proper instrument upon payment and discharge
of all Indebtedness, including paymient of all reasonable expenses incurred by the Lender in
connection with the execution of such release.

26.  Notices Any notices, cominrmnications and waivers under this Mortgage shall be
in writing and shall be (a) delivered in person, (bymailed, postage prepaid, either by registered or
certified mail, return receipt requested, or (¢) sent by overnight express carrier, addressed in each
case as follows:

To the Lender TCF National Barik
800 Burr Ridge Parkway
Burr Ridge, Illinois 60527
Attn: Thomas Chan, Vice President

With a copy to: Dykema Gossett PLLC
10 South Wacker Drive
Suite 2300
Chicago, Illinois 60606
Attn: Michael S. Kurtzon, Esq.

To the Borrower: Choxy Hotel LLC
¢/o White Lodging Services Corporation
701 East 83rd Avenue
Merrillville, Indiana 46410
Attn: Bruce Hoftmann, SVP & CFO,
Investments & Development
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With copy to: Venable LLP
210 West Pennsylvania Ave
Towson, Maryland 21204
Attn; Anne-Therese Bechamps, Esq.

And: White Lodging Services Corporation
701 Fast 83" Avenue
Merrillville, Indiana 46410
Attn: General Counsel

Friedman Properties

350 North Clark Street

Suite 400

Chicago, Illinois 60654

Attn: Nicholas J. Helmer, Jr., General Counsel

Friedman Properties

350 North Clark Street

Suite 400

Chicago, [llinois 60654

Al -Robert N. Lopatin, Chief Operating Officer
Director of Development

or 1o any other address as to any of the parties hereto; 25 zuch party shall designate in a wrilten
notice to the other party hereto. All notices sent pursuani-to the terms of this section shall be
deemed received (i) if personally delivered, then on the date ol delivery, (ii} if sent by overnight,
express carrier, then on the next Business Day immediately follo:ving the day sent, or (iii) if sent
by registered or certified mail, then on the earlier of the third Business Day {ollowing the day
sent or when actually received.

27. Waiver of Right 1o Redeem - Waiver of Appraisement, Valuaiion, Etc. Borrower
shall not and will not apply for or avail itself of any appraisement, valuation, stav; extension or
exemption laws, or any so-called “Moratorium Laws,” now existing or hereaficr ciizcied in order
to prevent or hinder the enforcement or foreclosure of this Mortgage, but hereby weives the
benelit of such Moratorium Laws. Borrower {or itself and all who may claim through or under it
waives any and all right to have the properly and estates comprising the Mortgaged Property
marshalled upon any foreclosure of the lien hereof and agrees that any court having jurisdiction
to foreclose such lien may order the Mortgaged Property sold as an entirety. In the event ol any
sale made under or by virtue of this instrument, the whole of the Mortgaged Property may be
sold in one parcel as an entirety or in separate lots or parcels at the same or different times, all as
the Lender may determine in its sole discretion. Lender shall have the right to become the
purchaser at any sale made under or by virtue of this instrument and Lender so purchasing at any
such sale shall have the right to be credited upon the amount of the bid made therefor by Lender
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with the amount payable to Lender out of the net proceeds of such sale. In the cvent of any such
sale, the outstanding principal amount of the Loan and the other Indebtedness, if not previously
due, shall be and become immediately due and payable without demand or notice of any kind.
Borrower acknowledges that the Mortgaged Property does not constitute agricultural real estate,
as defined in Section 5/15-1201 of the Act. or residential real estate, as deflined in Section 5/15-
1219 of the Act. To the fullest extent permitted by law, Borrower, on behall of Borrower, and
cach and cvery person acquiring any interest in, or title to the Mortgaged Property described
herein subsequent to the date of this Mortgage, and on behalf of all other persons to the extent
permitted by applicable law, hereby voluntarily and knowingly waives (i) any and all rights of
redemption pursuant to Section 5/15-1601(b) of the Act, and (ii) any and all rights of
reinstatement

28, “Protective Advances.

(a} Reasonable advances, disbursements and expenditures made by Lender for
the following purpases, whether before and during a foreclosure, and at any time prior to
sale, and, where ‘applicable, afler sale, and during the pendency of any related
proceedings, for the [0llowing purposes, shall, in addition to those otherwise authorized
by this Mortgage, constituteProtective Advances™

(by  all advances by Lender in accordance with the terms of this Mortgage to:
(A) preserve or maintain, repair, 1¢store or rebuild the improvements upon the Mortgaged
Property; (B) preserve the lien of this Marigage or the priority thereof; or (C) enforce this
Mortgage, as referred to in Subsection (53(5} of Section 5/15-1302 of the Act;

(¢)  payments by Lender of: (A) when due, installments of principal, interest
or other obligations in accordance with the terms ¢ any prior lien or encumbrance; (B)
when due, installments of real estate taxes and assessnients, general and special and all
other taxes and assessments of any kind or nature whatsocver which are assessed or
imposed upon the mortgaged real estate or any part theceof: (C) other obligations
authorized by this Mortgage; or (D) with court approval, any oti:er.amounts in connection
with other liens, encumbrances or interests reasonably necessary {¢ preserve the status of
title to the Morigaged Property, as referred to in Section 3/15-1505 ofin¢ Act;

(d) advances by Lender in settlement or compromise of any <laims asserted
by claimants under any prior liens;

(c) reasonable attorneys’ fees and other costs incurred: (A) in connection
with the foreclosure of this Mortgage as referred to in Section 5/15-1504(d)(2) and 5/15-
1510 of the Act; (B) in connection with any action, suit or proceeding brought by or
apainst the Lender for the enforcement of this Mortgage or arising from the interest of the
Lender hereunder or under any of the other Loan Documents; or (C) in the preparation
for the commencement or defense of any such foreclosure or other action;
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(H Lender’s fees and costs, including reasonable attorneys’ fees, arising
between the entry of judgment of foreclosure and the confirmation hearing as referred to
in Subsection (b)(1) of Section 5/15-1508 of the Act;

(z)  advances of any amount required to make up a deficiency in deposits for
installments of taxes and assessments and insurance premiums as may be authorized by
this Mortgage;

(h)  expenses deductible from proceeds of sale as referred to in Subsections (a)
and (b) of Section 5/15-1512 of the Act; and

(i) expenses incurred and expenditures made by Lender for any one or more
of the Aoilowing: (A) premiums for casualty and liability insurance paid by lender
whether er'not Lender or a receiver is in possession, if reasonably required, in reasonable
amounts, ang-ail renewals thereof, without regard to the limitation to maintaining of
existing insurance ia cffect at the time any receiver or mortgagee takes possession of the
morigaged real estatc imposed by Subsection (c)(1) of Section 5/15-1704 of the Act; (B)
repair or restoration ol damage or destruction in excess of available Insurance Proceeds
or condemnation awards: (). payments required or deemed by Lender to be for the
benefit of the Mortgaged Property under any grant or declaration of easement, easement
agreement, agreement with any-adjoining land owners or instruments creating covenants
or restrictions for the benefit oi o affecting the Mortgaged Property; (D) shared or
common expense assessments payable 10, any association or corporation in which the
owner of the morigaged real estate is'& miember in any way affecting the Mortgaged
Property; (E) pursuant to any lease or other-agreement for occupancy of the mortgaged
real estate.

() All Protective Advances shall be so mach additional Indebtedness, and
shall become immediately due and payable without noticeand with interest thereon from
the date of the advance until paid at the Default Rate.

(k) This Mortgage shall be a lien for all Protective Advances as to subsequent
purchasers and judgment creditors {rom the time this Mortgage 1s recorded pursuant to
Subsection (b)(3) of Section 5/15-1302 of the Act.

() All Protective Advances shall, except to the extent, if any, that any of the
same is clearly contrary to or inconsistent with the provisions of the Act, apply-to and be
included in the:

(i) determination of the amount of Indebtedness at any time;

(i)  indebtedness found due and owing to the Lender in the judgment
of foreclosure and any subsequent supplemental judgments, orders, adjudications
or findings by the court of any additional indebtedness becoming due after such
entry of judgment, it being agreed that in any foreclosure judgment, the court may
reserve jurisdiction for such purpose;
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(ili)  determination of amounts deductible from sale proceeds pursuant
10 Section 5/13-1512 of the Act;

(iv)  application of income in the hands of any receiver or morigagee in
possession; and

(v)  computation of any deficiency judgment pursuant to Subsections
(b)(2) and (e) of Section 5/15-1508 and Section 5/15-1511 of the Act.

29.  Contests. Notwithstanding anything to the contrary herein contained, the
Borrower shall have the right to contest by appropriate legal proceedings diligently prosecuted
any Taxes irinosed or assessed upon the Mortgaged Property or which may be or become a lien
thereon and ary mechanics’, materialmen’s or other liens or claims for lien upon the Mortgaged
Property (each, a*Contested Liens”), and no Contested Lien shall constitute an Event of Default
hereunder, if, but onty i

(a)  The/Borrower shall forthwith give notice of any Contested Lien to the
l.ender at the time the same shall be asserted;

(b)  The Borrowcr shall either pay under protest or deposit with the [ender the
full amount (the “Lien Amount™, of such Contested Lien, together with such amount as
the Lender may reasonably estiniate-as interest or penalties which might arise during the
period of contest; provided that in licu ofisuch payment the Borrower may furnish to the
i.ender a bond, letter of credit satisfaciary.to Lender or title indemnity in such amount
and form, and issued by a bond or title insuring company, as may be satisfactory to the
Lender;

(¢)  The Borrower shall diligently prosecute the contest of any Contested Lien
by appropriate legal proceedings having the effect of staying the foreclosure or forfeiwre
ol the Mortgaged Property, and shall permit the Lender tabe represented in any such
contest and shall pay all expenses incurred, in so doing, including fees and expenses ol
the Lender’s counsel (all of which shall constitute so much additional Indebtedness
bearing interest at the Default Rate until paid, and payable upon demard);

(d)  The Borrower shall pay each such Contested Lien and all‘Lien Amounts
together with interest and penalties thereon (i) if and to the extent that any such Contested
Lien shall be determined adverse to the Borrower, or (ii) forthwith upon demand by the
Lender if, in the opinion of the Lender, and notwithstanding any such contesl, the
Mortgaged Property shall be in jeopardy or in danger of being forfeited or foreclosed;
provided that if the Borrower shall fail so to do, the l.ender may. but shall not be required
to, pay all such Contested Liens and Lien Amounts and interest and penalties thereon and
such other sums as may be necessary in the judgment of the Lender to obtain the release
and discharge of such liens; and any amount expended by the Lender in so doing shall be
so much additional Indebtedness bearing interest at the Default Rate from ten (10) days
after the date of demand until paid, and payable upon demand; and provided further that
the Lender may in such case use and apply monies deposited as provided in

24

4812-5278-9819.5
IMKURTZON, MICHAEL - 0804094000031



UNOFFICIAL COPY

Subsection (b) above and may demand payment upon any bond, letter of credit or title
indemnity furnished as aforesaid.

30. Expenses Relating to Note and Mortgage.

(a)  The Borrower will pay all reasonable expenses, charges, costs and fees
relating to the Loan or necessitated by the terms of the Note, this Mortgage or any of the
other Loan Documents, including without limitation, the Lender’s reasonable attorneys’
fees in connection with the negotiation, documentation, administration, servicing and
enforcement of the Note, this Mortgage and the other Loan Documents, all filing,
registration and recording fees, all other expenses incident to the execution and
acknowledgment of this Mortgage and all federal, state, county and municipal taxes, and
other taxes. (provided the Borrower shall not be required to pay any income or franchise
taxes of b2 Lender), duties, imposts, assessments and charges arising out of or in
connection with the execution and delivery of the Note and this Mortgage. The Borrower
recognizes that,duviing the term of this Mortgage, the Lender:

() May.be involved in court or administrative proceedings, including,
without restricting the foregoing, foreclosure, probate, bankruptcy, creditors’
arrangements, insolvency, housing authority and pollution control proceedings of
any kind, to which the L¢nder shall be a party by reason of the Loan Documents
or in which the Loan Docuiments or the Mortgaged Property are involved directly
or indirectly;

(i)  May make preparaticos following the occurrence of an Event of
Default hereunder for the commenceraznb of any suit for the foreclosure hereof,
which may or may not be actually commernced:

(i)  May make preparations followiag the occurrence of an Event of
Default hereunder for, and do work in connection with, the lLender’s taking
possession of and managing the Mortgaged Property, wiich event may or may not
actually occur;

(iv) ~ May make preparations for and commence otherpsivate or public
actions 1o remedy an Event of Default hereunder. which other actichs may or may
not be actually commenced;

(v)  May enter into negotiations with the Borrower or any of its agents,
employees or attorneys in connection with the existence or curing of any Event of
Default hereunder, the sale of the Mortgaged Property, the assumption of liability
for any of the Indebtedness or the transfer of the Mortgaged Property in lieu of
foreclosure; or

(vi)  May enter into negotiations with the Borrower or any of its agents,
employees or attorneys pertaining to the Lender’s approval of actions taken or
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proposed to be taken by the Borrower which approval is required by the terms of
this Mortgage.

(b) All expenses, charges, costs and fees described in this Section shall be so
much additional Indebtedness, shall bear interest from ten (10) days after the date of
demand until paid at the Default Rate and shall be paid, together with said interest, by the
Borrower forthwith upon demand.

31.  Statement of Indebtedness. The Borrower, within seven days after being so
requested by the Lender, shall furnish a duly acknowledged written statement setting forth the
amount of the debt secured by this Mortgage, the date to which interest has been paid and stating
either that nooffsets or defenses exist against such debt or, it such offsets or defenses are alleged
to exist, the nature-thereof.

32.  Furtiwr instruments. Upon request of the Lender, the Borrower shall execute,
acknowledge and deliver 2! such additional instruments and further assurances of title and shall
do or cause to be done ail/such further acts and things as may reasonably be necessary fully to
effectuate the intent of this Martgage and of the other Loan Documents.

33.  Additional Indebtediess Secured. All persons and entities with any interest in the
Mortgaged Property or about to acquire any such interest should be aware that this Mortgage
secures more than the stated principal amount of the Note and interest thereon; this Mortgage
secures any and all other amounts which may become due under the Note, any of the other Loan
Documents or any other document or instrumeat.evidencing, securing or otherwise affecting the
Indebledness, including, without limitation, any ana all amounts expended by the Lender to
operate, manage or maintain the Mortgaged Propery” or_to otherwise protect the Mortgaged
Property or the lien of this Mortgage.

34.  Indemnity. The Borrower hereby covenants ard agrees that no liability shall be
asserted or enforced against the Lender in the exercise of the rights and powers granted to the
Lender in this Mortgage, and the Borrower hereby expressly walves.and releases any such
liability, except to the extent resulting from the gross negligence or wiliful misconduct of the
Lender. The Borrower shall indemnify and save the Lender harmless from 2iicagainst any and
all liabilities, obligations, losses, damages, claims, costs and expenses, ineluditiy reasonable
attorneys’ fees and court costs (collectively, “Claims™), of whatever kind or natur< yhich may be
imposed on, incurred by or asserted against the Lender at any time by any third paity which
relate to or arise from: (a)any suit or proceeding (including probate and bankrupicy
proceedings), or the threat thereof, in or to which the Lender may or do become a party, either as
plaintiff or as a defendant, by reason of this Mortgage or for the purpose of protecting the lien of
this Mortgage; (b) the offer for sale or sale of all or any portion of the Mortgaged Property; and
(c) the ownership, leasing, use, operation or maintenance of the Mortgaged Property, if such
Claims relate to or arise from actions taken prior to the surrender of possession of the Mortgaged
Property to the Lender in accordance with the terms of this Mortgage; provided, however, that
the Borrower shall not be obligated (o indemnify or hold the Lender harmless from and against
any Claims directly arising from the gross negligence or willful misconduct of the Lender. All
costs provided for herein and paid for by the Lender shall be so much additional Indebtedness
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and shall become immediately due and pavable upon demand by the Lender and with interest
thereon from ten {10) days afier the date of demand by the Lender until paid at the Default Rate.

35.  Compliance with Environmental Laws. Concurrently herewith the Borrower and
the Guarantors have executed and delivered to the Lender that certain Environmental Indemnity
Agreement dated as of the date hereof (the “Indemnity”) pursuant to which the Borrower and the
Guarantors have indemnified the Lender for environmental matters concerning the Morigaged
Property, as more particularly described therein. The provisions of the Indemnity arc hereby
incorporated herein and this Mortgage shall secure the obligations of the Borrower thereunder,

36. _ Subrogation. If any part of the Indebtedness is used directly or indirectly to pay
off, discharge or satisfy, in whole or in part, any prior lien or encumbrance upon the Mortgaged
Property or ary part thereof, then by advancing the monies to make such payment, the Lender
shall be subrogaictto the rights of the holder thereof in and to such other lien or encumbrance
and any additional security held by such holder, and shall have the benefit of the priority of the
same.

37. Business Loan.

()  The Borrower declares, represents, certifies and agrees that the proceeds
of the Note will be used solely.{or business purposes and that the loan is exempt from
interest limitations pursuant to the orovisions of 815 1L.CS 205/4 and is an exempted
transaction under the Truth in Lending A<t, 15 U.S.C. Section 1601 et seq.

(b) Al rights, remedies and ‘pawers provided by this Mortgage may be
exercised only to the extent that the exercisé thereof does not violate any applicable
provisions of law, and all the provisions of this Mor‘gage are intended to be subject to all
applicable mandatory provisions of law which may e centrolling and to be limited to the
extent necessary so that they will not render this Mortgage invalid or unenforceable under
the provisions of any applicable law.

38. Miscellaneous.

(a) Successors and Assigns. This Mortgage and all provisions hereof shall be
binding upon and enforceable against the Borrower and its assigns and othicr successors.
This Mortgage and all provisions hereof shall inure to the benefit of the Lender, its
successors and assigns, and any holder or holders, from time to time, of the Note,

(b)  Invalidity of Provisions. In the event that any provision of this Mortgage
is deemed to be invalid by reason of the operation of law, or by reason of the
interpretation placed thercon by any administrative agency or any court, the Borrower
and the Lender shall negotiate an equitable adjustment in the provisions of the same in
order to effect, to the maximum extent permitted by law, the purpose of this Mortgage
and the validity and enforceability of the remaining provisions, or portions or
applications thereof, shall not be affected thereby and shall remain in full force and
effect.
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(¢)  Governing_Law. THIS INSTRUMENT AND THE OBLIGATIONS
ARISING HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH, THE LAWS OF THE STATE OF ILLINOIS,
NOTWITHSTANDING THE FOREGOING, AT ALL TIMES THE PROVISIONS FOR
THE CREATION, PERFECTION, AND ENFORCEMENT OF THE LIENS AND
SECURITY INTERESTS CRATED PURSUANT HERETO SHALL BE GOVERNED
BY AND CONSTRUED IN ACCORDING TO THE LLAWS OF THE STATE OF
ILLINOIS. Whenever possible, each provision of this Mortgage and any other statement,
instrument or transaction contemplated hereby or relating hereto shall be interpreted in
such manner as to be effective and valid under such applicable law, but, if any provision
of thig.Mortgage or any other statement, instrument or transaction contemplated hereby
or r¢lating hereto shall be held to be prohibited or invalid under such applicable law, such
provision shall be ineffective only to the extent of such prohibition or invalidity, without
invalidating the remainder of such provision or the remaining provisions of this Mortgage
or any other statement, instrument or transaction contemplated hereby or relating hereto.

(d)  Mauicipal Requirements. The Borrower shall not by act or omission
permit any building ¢rothier improvement on premises not subject to the hien of this
Mortgage to rely on the Mesigaged Property or any part thereof or any interest therein to
fulfill any municipal or governimental requirement, and the Borrower hereby assigns to
the Lender any and all rights ¢ give consent for all or any portion of the Mortgaged
Property or any interest thereinio- be so used. Similarly, no building or other
improvement on the Mortgaged Property stall rely on any premises not subject to the lien
of this Mortgage or any interest therein o fulfill any governmental or municrpal
requirement. Any act or omission by the Barrower which would result in a violation of
any of the provisions of this Subsection shall be void.

(e} Litigation. Borrower, at its sole cost/and expense, shall appear in and
defend any dispute, action, suit or proceeding purporting i relate to or affect the Note,
the Loan Agreement or the security theretor, including, without Himitation, this Mortgage
or the Mortgaged Property. If any action or proceeding relating 1o or affecting the Note,
this Mortgage, the Loan Agreement or the Mortgaged Propeity is commenced or
threatened, to which action or proceeding lender is made a party, or 'n which it becomes
necessary or desirable, in Lender’s reasonable opinion, to defend oi xphold, or 10
consider defending or upholding, the lien of this Mortgage, or to protect {p¢ Mortgaged
Property or any part thereof, or to exercise, or to obtain the right to exercise, any of
Lender’s rights, powers and remedies hereunder, including, without limitation, any
foreclosure or commencement of foreclosure proceedings, probate proceedings and
bankruptcy, insolvency, arrangement, reorganization or other debtor-reliel proceedings,
or with respect to which Lender otherwise incurs costs or expenses, all sums paid by
lender in order to determine the merits thereof, to establish or defend the rights and liens
of this Mortgage, to protect the Mortgaged Property or any part thereof and 1o exercise,
or 1o obtain the right to exercise, any of Lender’s rights, powers and remedies hereunder,
and/or otherwise incurred by Lender in connection therewith {including, without
limitation, attorneys’ fees and costs and allowances prior to trial, at trial and on appeal)
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and whether suit be brought or not, and whether or not Lender prevails therein, shall be
paid, upon demand, to Lender by Borrower, together with interest thereon at the Interest
Rate from the date incurred. and any such sum or sums shall be secured thereby.

() Adjustable Rate Note. The Note secured by this Mortgage provide for
adjustments in its Interest Rate from time to time in accordance with its terms. Reference
is made to the Note for the time, terms and conditions of the adjustments in the Interest
Rate. Such times, terms and conditions are incorporated herein by reference.

(g)  Rights of Tenants. The Lender shall have the right and option to
commenee a civil action to foreclose this Mortgage and to obtain a decree of foreclosure
and sale subject to the rights of any tenant or tenants of the Mortgaged Property having
an interest-in the Mortgaged Property prior to that of the Lender. The failure to join any
such tenarn ov tenants of the Mortgaged Property as party defendant or defendants in any
such civil actier or the failure of any decree of foreclosure and sale to foreclose their
rights shall not be-asserted by the Borrower as a defense in any civil action instituted to
collect the Indebtediiess, or any part thereof or any deficiency remaining unpaid after
foreclosure and sale ¢t the-Mortgaged Property, any statute or rule of law at any time
existing to the contrary notwiinstanding,

(h)y  Option_of Lendeito Subordinate. At the option of the Lender, this
Morigage shall become subject and subordinate, in whole or in part (but not with respect
to priority of entitlement to insurance pioveeds or any condemnation or eminent domain
award) to any and all leases of all or-any part of the Mortgaged Property upon the
execution by the Lender of a unilateral deciaration to that effect and the recording thereof
in the Office of the Recorder of Deeds in and lor the county wherein the Mortgaged
Property are situated.

(1) Mortgagee-in-Possession. Nothing herein contained shall be construed as
constituting the Lender a mortgagee-in-possession in the absence of the actual taking of
possession of the Mortgaged Property by the Lender pursuant 1o this Mortgage.

() Relationship of Lender and Borrower. The Lender shail in no event be
construed for any purpose to be a partner, joint venturer, agent or-9ssociate of the
Borrower or of any lessee, operator, concessionaire or licensee of the Borrower in the
conduct of their respective businesses, and, without limiting the foregoing, tie Lender
shall not be deemed to be such partner, joint venturer, agent or associate on account of
the Lender becoming a morlgagee-in-possession or exercising any rights pursuant to this
Mortgage, any of the other Loan Documents, or otherwise. The relationship of the
Borrower and the Lender hereunder is solely that of debtor/creditor.

(k)  Time of the Essence. Time is of the essence of the payment by the
Borrower of all amounts due and owing to the Lender under the Note and the other Loan
Documents and the performance and observance by the Borrower of all terms, conditions,
obligations and agreements contained in this Mortgage and the other Loan Documents.
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(1) No Merger. The parties hereto intend that the Mortgage and the lien
hereof shall not merge in fee simple title to the Mortgaged Property, and if the Lender
acquires any additional or other interest in or to the Mortgaged Property or the ownership
thereof, then, unless a contrary intent is manitested by the Lender as evidenced by an
express statement to that effect in an appropriate document duly recorded, this Morigage
and the lien hereof shall not merge in the fee simple title and this Mortgage may be
foreclosed as if owned by a stranger to the fee simple title.

(m) Maximum Indebtedness. Notwithstanding anything contained herein to
the contrary, in no event shall the Indebtedness exceed an amount equal to Fifty-Seven
Million Three Hundred Seventy Thousand and 100/Dollars ($57,370,000.00); provided,
however., in no event shall the Lender be obligated to advance funds in excess of the face
amouni ¢ the Note.

(n) ~(CONSENT TO JURISDICTION. BORROWER HEREBY AGREES
THAT ALL ACT1ONS OR PROCEEDINGS INITIATED BY BORROWER AND
ARISING DIRECTLY OR INDIRECTLY OUT OF THIS SECURITY
INSTRUMENT SHALL.2E LITIGATED IN THE CIRCUIT COURT OF COOK
COUNTY, ILLINOIS, OR-THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT QF-1LLINOIS. BORROWER HEREBY EXPRESSLY
SUBMITS AND CONSENTS 4, ADVANCE TO SUCH JURISDICTION IN ANY
ACTION OR PROCEEDING CUMMENCED BY LENDER IN ANY OF SUCH
COURTS, AND HEREBY WAIVES PERSONAL SERVICE OF THE SUMMONS
AND COMPLAINT, OR OTHER PRGCESS OR PAPERS ISSUED THEREIN,
AND AGREES THAT SERVICE OF SUCH SUMMONS AND COMPLAINT OR
OTHER PROCESS OR PAPERS MAY Rf- MADE BY REGISTERED OR
CERTIFIED MAIL ADDRESSED TO BORRCWER AT THE ADDRESS TO
WHICH NOTICES ARE TO BE SENT PURSUANT TO THIS SECURITY
INSTRUMENT. BORROWER WAIVES ANY CLAYM THAT COOK COUNTY,
ILLINOIS OR THE NORTHERN DISTRICT -7 ILLINOIS IS AN
INCONVENIENT FORUM OR AN IMPROPER FORUM BASED ON LACK OF
VENUE. SHOULD BORROWER, AFTER BEING SO ‘SERVED, FAIL TO
APPEAR OR ANSWER TO ANY SUMMONS, COMPLAINT, "ROCESS OR
PAPERS SO SERVED WITHIN THE NUMBER OF DAYS PKESCRIBED BY
LAW AFTER THE MAILING THEREOF, BORROWER SHALL LE DEEMED
IN DEFAULT AND AN ORDER AND/OR JUDGMENT MAY BE ENTEMED BY
LENDER AGAINST BORROWER AS DEMANDED OR PRAYED FOR IN SUCH
SUMMONS, COMPLAINT, PROCESS OR PAPERS. THE EXCLUSIVE
CHOICE OF FORUM FOR BORROWER SET FORTH IN THIS SECTION
SHALL NOT BE DEEMED TO PRECLUDE THE ENFORCEMENT BY
LENDER OF ANY JUDGMENT OBTAINED IN ANY OTHER FORUM OR THE
TAKING BY LENDER OF ANY ACTION TO ENFORCE THE SAME IN ANY
OTHER APPROPRIATE JURISDICTION, AND BORROWER HEREBY
WAIVES THE RIGHT, IF-ANY, TO COLLATERALLY ATTACK ANY SUCH
JUDGMENT OR ACTION.

30
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(o)  WAIVER OF JURY TRIAL. BORROWER HEREBY
ACKNOWLEDGES THAT THE TIME AND EXPENSE REQUIRED FOR TRIAL
BY JURY OF ANY CONTROVERSY RELATED IN ANY WAY TO THIS
MORTGAGE WOULD EXCEED THE TIME AND EXPENSE REQUIRED FOR
A BENCH TRIAL, AND HEREBY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY LAW, TRIAL BY JURY AND WAIVES ANY BOND OR
SURETY OR SECURITY UPON SUCH BOND WHICH MIGHT, BUT FOR THIS
WAIVER, BE REQUIRED OF LENDER.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREQF, the Borrower has executed and delivered this Construction
Mortgage, Security Agreement, Fixture Filing and Assignment of Leases and Rents the day and

year first above written.

CHOXY HOTEL LLC, an Indiana limited liability
company

By: White Lodging Services Corporation, an Indiana
corporation, its Manager

By T

Name: Bruce Hoffmann

Title:  Senior Vice President and
Chief Financial Officer, Investrments and
Development Division

(Signature Page to Construction Mortgage,
Security Agreement, Fixture Filing and Assignment of Leases and Rents)
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STATEOF INDIANA )
) SS.
COUNTY OF LAKE )

The undersigned, a Notary Public in and for the said County, in the State aforesaid,
DOES HEREBY CERTIFY that Bruce Hoffimann, the Scnior Vice President and Chief Financial
Officer, Ixvestments and Development Division of White Lodging Services Corporation, an
Indiana corrGeation, the Manager of CHOXY HOTEL LLC, an Indiana limited liability
company, who is nersonally known to me to be the same person whose name is subscribed to the
foregoing instruinent-as such Senior Vice President and Chief Financial Officer, Investments and
Development Division; appeared before me this day in person and acknowledged that he signed
and delivered the said instriment as his own free and voluntary act and as the free and voluntary
act of said limited liability cempany, for the uses and purposes therein set forth,

GIVEN under my hand and notarial seal this [9 day of December, 2016.
v y Notary Public

My Coramission Expires:

2420

LIGALUSTICE
Notary Publ< - Seal
State of Indiana
Lake County
My Commission Expires Apr 24, ¢022
g

(Notary Page to Construction Mortgage,
Security Agreement, Fixture Filing and Assignment of leases and Rents)
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EXHIBIT A

LEGAL DESCRIPTION OF LAND

LOT 1 (EXCEPT THE EASTERLY 20.00 FEET THEREOF TAKEN FOR THE WIDENING
TO LASALLE STREET), AND ALL OF LOT 2 AND LOT 3 (EXCEPT THE WEST 5.00
FEET THEREOF), ALL IN BLOCK 13 IN WOLCOTT’S ADDITION TO CHICAGO IN THE
EAST % OF THE NORTHEAST % OF SECTION 9, TOWNSHIP 39 NORTH, RANGE 14,
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

ADDRESS: (Vacant Land)
530 North LaSalle Street
Chicago, 1L

PIN: 17-09-238-012-0000

Exhibit A-1
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EXHIBITB

PERMITTED EXCEPTIONS

THE FOLLOWING ARE THE PERMITTED TITLE EXCEPTIONS PURSUANT TO LOAN
PRO FORMA NO. N01161315 ISSUED BY NEAR NORTH NATIONAL TITLE LLC , AS
ISSUING AGENT FOR CHICAGO TITLE INSURANCE COMPANY:

EXCEPTION NOS. 1,2,3,4,5,6,7,8,9 AND 10 AS SET FORTH ON
SCHEDULE B, PART [, TOGETHER WITH EXCEPTION NO. | ON
SCHERULE B, PART II.

Exhibit B-1
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