UNOFFICIAL COPY

5§ BIXENK

Doc#. 1702547074 Fee: $138.00

|"in0|$ Aﬂti—Pl‘GdatOry Karen A.Yarbrough

. Cook County Recorder of Deeds
Lendlng Database Date: 01/25/2017 09:54 AM Pg: 1 of 46
Program
Certificate of Exemption

Report Mortgage Fezind

800-532-878b
The property identified as: " PIN: 07-11-400-049-0000
Address:
Street: 1000 and 1050 Remington Foad
Street line 2:
City: Schaumburg State: IL ZIP Code: 60173

Lender The Ohio National Life Insuance Company

Borrower: Remington Road Properties L.L.C.

Loan / Mortgage Amount: $1,150,000.00

This property is located within the program area and the transaction is exempt from the requirzmants of 765 ILCS 77/70
et seq. because the application was taken by an exempt entity.

Certificate number: 7EAES8696-A8CE-431E-AEGC-070387CAE12F Exacution date: 1/19/2017




1702547074 Page: 2 of 46

This document prepared o7
Emily L. Powers, Esq.

Dinsmore & Shohl LLP
255 East Fifth Street, Suite 1900
Cincinnati, Ohio 45202
513-977-8200 Cook County, Hlinois
MORTGAGE AND SECUPITY AGREEMENT
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Borrower: Remington Road Properties L.L.C', 2 lllinois limited liability

company
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Lender: The Ohio National Life Insurance Company, an Ohio ¢comoration,
together with other holders from time to time of the Note (as
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Attn: Mortgages & Real Estate

Note Amount: $1,150,000.00

Maturity Date: February 1, 2027
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Maximum Amount: The maximum amount secured by this Mortgage shall not exceed
Three Million Four Hundred Fifty Thousand and 00/100 Dollars
($3,450,000.00).

Maximum Principal: The maximum amount of unpaid loan indebtedness secured

hereby shall be $3,450,000.00, exclusive of interest thereon,
unpaid balances of advances made with respect to the Property for
the payment of taxes, assessments, insurance premiums, costs
incurred for the protection of the Property and other costs which
the Lender is authorized by this Mortgage or any other loan
document to pay on Borrower's behalf, all of which shali be
secured by this Mortgage.

Permanent Tax Parc:l: 07-11-400-049-0000 and 07-1 1-400-050-0000

State: lilinois
Record Owner of Land Reiington Road Properties L.L.C., an Ilinois limited liability
(as defined herein): company

Exhibit A hereto is incorporated herein Uy reference.

10613018
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1. DEFINITION OF TERMS. As used herein, the terms defined on the cover sheet

hereof shail have the meanings given on such sheet, and the following terms shall have the
following meanings:

10613018

1.1 Commitment: the certain Combination Application and Commitment
dated July 13, 2016 issued by Lender and accepted by Borrower for the loan secured by
this Mortgage (the "Loan”).

1.2 Casualty: asdefined in Paragraph 5.1.

1.3 Clean-Up: removal and/or remediation of Contamination in accordance
with L.aws and good commeércial practice.

14, Contamination: the presence of, use, generation, manufacture, storage,
treatment, d’spesal, discharge or release on, from or to the Property of Hazardous
Substances.

1.5 Contestzd Sum: as defined in clause (f) of Paragraph 4.1.

1.6 Environmerici Actions or Claims; means and includes any claim,
demand, obligation, cause of acticn, accusation, allegation, order, violation, damage
(including consequential damage)y “injury, judgment, assessment, penalty, fine, cost of
Enforcement or Remedial Action, or any other cost or expense whatsoever, including
actual, reasonable attorneys' fees and disbursements, resulting from or arising out of the
violation or alleged violation of any Envirsnmental Law, any Enforcement or Remedial
Action, or any alleged exposure of any persor or property to any Hazardous Substance,

1.7 Environmental Law: any federal, state o= local law, statute, regulation or
ordinance pertaining to health, industrial hygiene or the environmental or ecological
conditions on, under or about the Property, including without limitation each of the
following (and their respective successor provisions): the Eavironmental Protection Act
of lllinois, 415 ILCS 5/1; the Comprehensive Environmental Response, Compensation
and Liability Act of 1980, as amended, 42 U.S.C. sections 9601 eisea{"CERCLA"); the
Resource Conservation and Recovery Act of 1976, as amended, 42 U.S.Z_sections 6901
et seq. ("RCRA"); the Federal Hazardous Materials Transportation Act,’2s 2iended, 49
1J.8.C. sections- 1801 et seq.; the Toxic Substance Contro] Act, as amended, 15 U.S.C.
sections 2601 et seq.; the Clean Air Act, as amended, 42 U.S.C. sections 1857 ¢t seq.; the
Federal Water Pollution Control Act, as amended, 33 U.S.C. sections 1251 et seq.; and
the rules, regulations and ordinances of the U.S. Environmental Protection Agency and
of all other federal, state, county and municipal agencies, boards, commissions and other
govenmental bodies and officers having jurisdiction over the Property or the use or
operation of the Property with respect to Hazardous Substances.

1.8 Enforcement or Remedial Action: any action taken by any person or entity
in an attempt or asserted attempt to enforce, to achieve compliance with, or to collect or
impose assessments, penalties, fines, or other sanctions provided by, any Environmental
Law, including Clean-Up.
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1.9 Environmental Report: collectively, (1) that certain environmental report
entitled "Phase [ Environmental Site Assessment Report” dated November 23, 2016,
prepared by Professional Services Industries, Inc. and known as PSI Work Order Number
004610055 and submitted to Lender prior to the date of this Mortgage and (2) that certain
environmental report entitied "Limited Site Assessment Report” dated December 29,
2016, prepared by James L. Loring, P.G. and known as Project Number LG1872A and
submitted to Lender priot to the date of this Mortgage.

7.10  Event of Default: as defined in Paragraph 8.1.

1.11 Guaranty: a certain Guaranty of Non-Recourse Carve-Outs of even date
herewith, made by the Guarantor(s) named in the Note, and all replacements,
substitizions, modifications, supplements, restatements, additions, renewals or
amendmer.ts .bereto or extensions thereof.

1.12 Fazardous Substances: (i) those substances included within the
definitions of "hezardous substances,” hazardous materials," "hazardous waste,"
"pollutants,” "toxic substances” or "solid waste” in any Environmental Law; (ii) those
substances listed in the U.S. Department of Transportation Table or amendments thereto
(49 CFR 172.161) or by tke 'J S. Environmental Protection Agency {or any successor
agency) as hazardous substances 740 CFR Part 302 and any amendments thereto); (iii)
those other substances, materials and wastes which are or become, regulated under any
applicable federal, state or local law, regulation or ordinance or by any federal, state or
local governmental agency, board, comriission or other governmental body, or which are
or become classified as hazardous or toxic by any such law, regulation or ordinance; and
(iv) any material, waste or substance which s xny of the following: (1) asbestos; (2)
polychlorinated biphenyl; (3) designated or listed 252 "hazardous substance” pursuant to
section 311 or section 307 of the Clean Water Act (25 U.S.C. sections 1251 et seq.y; ()
designated or listed as a “lead-based paint hazard” puisiant to Section 403 of the Toxic
Substances Control Act, as amended by the Residentizi- Lead-Based Paint Hazard
Reduction Act of 1992 (15 U.S.C. 2601 et seq.); (5) explesive; (6) radioactive; (7) a
petroleum product, by-product or fraction thereof; (8) infectious waste or (9) mold or
mycotoxins. The term "Permitted Hazardous Substance” means commercially sold
products otherwise within the definition of the term "Hazardous Svbstance,” but (A)
which are used or disposed of by Borrower or used or sold by tenants of the Property in
the ordinary course of their respective businesses, (B) the presence of which product is
not prohibited by any applicable Environmental Law and (C) the use and disposal of
which are in all respects in accordance with applicable Environmental Law.

1.13  Improvemenis: all buildings, structures and other improvements now or
hereafler existing, erected or placed on or under the Land, or in any way used in
connection with the use, enjoyment, occupancy or operation of the Land or any portion
thereof: all fixtures of every kind and nature whatsoever now or hereafter owned by
Borrower, located at the Property and used or procured for use in connection with the
Realty.

1.14  In its sole unfettered discretion: as defined in Paragraph 10.8.
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1.15  Insurance Premiums: as defined in Paragraph 4.3.
1.16  Insurance Proceeds: as defined in Paragraph 5.3,
1.17  Interest Rate: 4.125% per annum.

1.18 Land: the land described in Exhibit A attached hereto, together with all
estate, title, interests, title reversion rights, rents, increases, issues, profits, rights of way
or uses, additions, accretions, servitudes, gaps, gores, liberties, privileges, water rights,
water courses, alleys, streets, passages, ways, vaults, adjoining strips of ground, licenses,
teneraents, franchises, hereditaments, rights, appurtenances and easements, now or
hercaffer owned by Borrower and existing belonging or appertaining to the Land, all
claims-o: demands whatsoever of Borrower therein or thereto, either at law or in equity,
in possessionor in expectancy and all estate, right, title and interest of Borrower in and to
all streets, roacs. and public places, opened or proposed, now or hereafier used in
connection with. existing, belonging or appertaining to the Land.

1.19  Laws: zny and all Federal, regional, state or local laws, ordinances, rules,
regulations, statutes, decisions, orders, judgments, directives or decrees of any
governmental or regulatory avthority, court or arbitrator whether now in force or as

. amended or enacted in the futuie,
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1.20  Leases: all leases, 'icerse agreements and other occupancy or use
agreements (whether oral or written), now or hereafter existing, which cover or relate to
all or any portion of the Property, together wi*h all options therefor, amendments thereto
and renewals, modifications and guaraniges thereof, and all rents, royalties, issues,
profits, revenues, income and other benefits‘ci the Property arising at any time
(including, without limitation, after the filing of any pcuvion under any present or future
Federal or state bankruptcy or similar law) from the use-0: enjoyment thereof, including,
without limitation, cash or securitics deposited thereundei vo _secure performance by the
tenants of their obligations thereunder, whether said cash or sezuirities are to be held until
the expiration of the terms of the Leases or applied to one or more of the installments of
rent coming due, additional, percentage, participation and other rentals; Teas and deposits.

1.21  Lease Assignment: a certain Assignment of Leases and Rents of even date
herewith from Borrower to Lender and all replacements, substitutions, modifications,
supplements, additions, renewals, restatements or amendments thereto or exiensions
thereof.

1.22  Loan Documents: this Mortgage, the Note, the Lease Assignment, the
Guaranty, and any and all other documents or instruments related thereto or to the
Secured Debt now or hereafter given by or on behalf of Borrower and the Guarantor(s) to
or for the benefit of Lender and all replacements, substitutions, modifications,
supplements, restatements, additions, renewals or amendments thereto or extensions
thereof.
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 1.23  Mortgage: . this Mortgage and Security Agreement and all modifications,. _ .. .

supplements, replacements, substitutions, additions, renewals, restatements or
amendments thereto or extensions thereof. '

1.24 Note: acertain Promissory Note of even date herewith made by Borrower
in favor of Lender in the Note Amount which Note Amount shall bear interest at the
Interest Rate and all replacements, substitutions, modifications, supplements,
restatements, additions, renewals, restatements and extensions thereof, which Note is
payable in Monthly Payments (as defined in the Note), until the Maturity Date. At all
tiries, regardless of whether any Loan procecds have been disbursed, this Morigage
securzs the payment of all Loan commissions, service charges, liquidated damages,
attorreys’ fees, expenses and advances due to or incurred by Lender in connection with
the term:s e F the Loan Documents, all in accordance with the Note and this Morigage. All
such advaiices are intended by the Mortgage and by Lender to be a lien on Property from
the time that this'Mortgage is recorded as provided in the Illinois Mortgage Foreclosure
Law, 735 ILCS-5715-1101 (the "Act").

Parties in Interest;-zs defined in clause (d) of Paragraph 8.1.

1.25  Permitted Encunhrances: matters set forth or referred to in Schedule B

Part 1 of Lender's title insuranse policy issued in connection with the execution and-

recording of this Mortgage.

1.26 Personalty: all of Borrower's interest in personal property of any kind or
nature whatsoever, whether tangible or intangible, which is used or will be used in the
construction of, or is or will be placed upon, sc:is derived from or used in connection
with, the maintenance, use, occupancy, or enjoyragat of the Realty, including, without
limitation, all accounts, documents, instruments, chattel paper, furniture, appliances,
equipment, general intangibles and inventory (as those iesms are defined in the Uniform
Commercial Code of the State), all plans and specifications.contracts and subcontracts
for the construction, reconstruction or repair of the Improvcments, bonds, permits,
licenses, guarantees, warranties, causes of action, judgments, siaims, profits, security
deposits, utility deposits, refunds of fees, Insurance Premiums, depoits paid to any
governmental authority, letters of credit, insurance policies, Insurance-Iriceeds, Taking
Proceeds, and escrowed funds together with all present and futurs -attachments,
accretions, accessions, replacements, and additions thereto and products und proceeds
thereof.

1.27 Property: the Realty and Personalty or any portion thereof or interest
therein, except as the context otherwise requires.

1.28  Property Liabilities: as defined in clause () of Paragraph 4.1.

1.29  Property Taxes and Charges: all real estate taxes, personal property
taxes, betterments, assessments (general and special), imports, levies, water, utility and
sewage charges, any and al} income, franchise, withholding, profits and gross receipts
taxes, all other taxes and public charges, imposed upon or assessed against Borrower or
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_.______ the Property or_upon the revenues, rents, issues, income and profits of use.or possession.
thereof, and any stamp or other taxes which may be required to be pald with respect to

any of the Loan Documents, any of which might, if unpaid, result in a lien on the
Property, regardless to whom paid or assessed.

The term "real estate taxes" in the foregoing sentence shall include any form of
assessment, license fee, license tax, business license fee or tax, commercial rental tax,
levy, charge, penalty, tax or similar imposition, imposed by any authority having the
direct power to tax, including any city, county, state or Federal govenment, or any
school, architectural, lighting, drainage or other improvement or special assessment
disizet thereof, against any legal or equitable interest in the Property, except general
businzss taxes imposed on Lender other than taxes or other amounts referred to in
Paragrara #4.1(d).

1.30° 7 Béalty: the Land and Improvements or any portion thereof or interest
therein, as the context requires.

1.31  Securec Debt: to the extent not prohibited by Laws, all principal, interest,
late charges and other sums, charges, premiums, prepayment and other indemnification
amounts or other amounts due or to become due under the Loan Documents, together

- with any other sums expendec o: sdvanced by or on behalf of Lender under the Loan" -
Documents or otherwise with resbect to the care, maintenance or preservation of the
Property or the enforcement of the Loan Locuments.

1.32  Taking: asdefined in Paragraph 5.1.
1.33  Taking Proceeds: as defined in Parzgraph 5.4.

2 GRANTING CLAUSES. For valuable consia=ratizn, the receipt and sufficiency
of which are hereby acknowledged, Borrower has executed and aclivered the Loan Documents
and hereby irrevocably and absolutely grants, transfers, assigns, mortzages, warrants, bargains,
sells and conveys to Lender with alt POWERS OF SALE AND STA' TUTORY RIGHTS AND
COVENANTS in the State, all of Borrower's estate, right, title and intercst in;-to and under the
Realty, and grants to Lender a first and prior security interest in the Personalty and any and all of
the following, whether now owned or held or hereafter acquired or owned by Boirower:

(a)  all Leases;

(by  all profits and sales proceeds including, without limitation, carnest money
and other deposits, now or hereafter becoming due by virtue of any contract or contracts
for the sale of Borrower's interest in the Property; and

(¢)  all proceeds (including claims thercto or demands therefor) of the
conversion, voluntary or involuntary, permitted or otherwise, of any of the foregoing into
cash or liquidated claims.

FOR THE PURPOSE OF SECURING THE FOLLOWING OBLIGATIONS OF
BORROWER TO LENDER, in such order of priority as Lender may elect:

7

10613018
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e e e (1) payment of the Secured Debt; _ _. . o e

(2)  payment of such additional sums with interest thereon which may
hereafter be loaned to Borrower by Lender, even if the sum of the amounts outstanding at
any time exceeds the Note Amount; and

(3)  due, prompt and completec observance, performance, fulfillment and
discharge of each and every obligation, covenant, condition, warranty, agreement and
representation contained in the Loan Documents.

This’ Mortgage is also intended to be a security agreement under the Uniform
Commercizi Cade as in force from time to time in the State.

3. ‘2. "RESENTATIONS AND WARRANTIES. Borrower hereby represents and
wartrants to Lender inot the following are true, correct and complete as of the date of this
Mortgage.

3.1  Due Crganization; Authority. Borrower is duly organized and validly
existing, in good standing, and authorized to transact business under the laws of Illinois
and has power adequate t0/carry on its business as presently conducted, to own the
Property, to make and enter ini bz Loan Documents and to carry out the transactions
contemplated therein. Borrower is authorized to transact business in the State.

3.2 Execution, Delivery and £/ject of Loan Documents. The Loan Documents
have each been duly authorized, executed and delivered by Borrower, and each is a legal,
valid and binding obligation of Borrower, cnfurceable in accordance with its terms,
except to the extent that the enforceability tliereof may be limited by bankruptcy,
insolvency or other similar laws affecting creditors’ rigiits generally and subject to the
exercise of judicial discretion in accordance with general principles of equity.

3.3 Other Obligations. Borrower is not in violatior. of any material term or
provision of any document governing its organization or existence Gr in default under any
material instruments or obligations relating to Borrower's business, Beirower's assets or
the Property. No party has asserted any material claim or default relsting to any of
Borrower's assets or the Property. The execution and performancé oF the Loan
Documents and the consummation of the transactions contemplated thercoy will not
materially violate or contravene or constitute a material default under any cCharter,
certificate, by-laws, partnership agreement, trust declaration, contract, agreement,
document or other instrument to which Borrower is a party or by which Borrower may be
bound or affected, and do not and will not violate or contravene any Laws to which
Borrower is subject; nor do any such instruments impose or contemplate any obligations
which are or will be materially inconsistent with the Loan Documents. Borrower has filed
all Federal, state, county and municipal income tax returns required to have been filed by
Borrower and has paid all taxes which have become due pursuant to such returns or
pursuant to any assessments received by Borrower. Borrower does not know of any basis
for additional assessment with regard to any such tax. No approval by, authorization of,

10613018
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or filing with any Federal, state or municipal or other governmental authority is necessary
in connection with the authorization, execution and delivery of the Loan Documents.

3.4  Construction and Completion of Improvements. The presently existing
Improvements have been completed and installed in a good and workmanlike manner, in
compliance with Laws and any plans and specifications previously delivered to Lender.
The Improvements do not contain any urea formaldehyde or asbestos, except as disclosed
by Environmental Report. The Improvements are served by electric, gas, sewer, water,
telephone and other utilities required for the present and contermnplated uses and operation
thereof. Any and all streets, utility lines and off-site improvements, which provide access
o w2 Property or are necessary for its present and contemplated uses, have been
compieizd, are serviceable and have been accepted or approved by appropriate
governriertal bodies.

3.5 ¢ Legal Actions. There are no material actions, suits or proceedings,
including without limitation any Environmental Actions or Claims (whether or not
material), condemniticn.insolvency or bankruptcy proceedings, pending or, to the best
of Borrower's knowlcdge -and belief, threatened against or affecting Borrower, its
business or the Property; or investigations, at law or in equity before or by any court or
governmental authority pending or, to the best of Borrower's knowledge and belief]
threatened” against or affécting -Dorrower, Borfower's business or the Property, except -
actions, suits and proceedings fully covered by insurance and heretofore fully disclosed
in writing to Lender or, which if resolved adversely to Borrower, would not have a
material, adverse effect on Borrower orthe Property. Borrower is not in default with
respect to any order, writ, injunction, decrec or-Jdsmand of any court or any governmental
authority affecting Borrower or the Property. 4 urthermore, to the best knowledge and
belief of Borrower, there is no basis for any wrnfevorable decision, ruling or finding by
any court or governmental authority which would in ay n.atenal respect adversely affect
the validity or enforceability of the Loan Documents, = the condition of Borrower
(financial or otherwise) or the ability of Borrower to meet Furrower's obligations under
the Loan Documents.

3.6  Financial Statements. All statements, financial or otherwize, submitted to
Lender in connection with the Commitment are true, correct and compiets v+ all material
respects, and such financial statements have been prepared in accordance vt generally
accepted accounting principles consistently applied (or other basis of “alcounting
practices permitted by Lender) and fairly present the financial condition of the parties or
entities covered by such statements as of the date thereof. Since the date thereof, neither
Borrower nor any such party or entity has experienced any material adverse change in its
finances, business, operations, afTairs or prospects.

3.7  Adverse Change to Property. No event or series of events has occurred
since the date of the Commitment which would, either individually or collectively,
matenally and adversely affect the Property.

10613013
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3.8  Title to Property. Borrawer has good and clear record and marketable title
to the Realty and good and merchantable title to the Personalty, free of all liens, claims,
encumbrances or restrictions other than the Permitted Encumbrances.

3.9  Compliance with Laws and Private Covenants. The Property complies in
all material respects with all Laws. Borrower has examined and is familiar with all
private covenants affecting the Property, including, without limitation, private covenants
contained in the Permitted Encumbrances and there now exists no material violation
thereof, Borrower has no notice that any of the Improvements encroach upon any
easement over the Land or encroach upon adjacent property or that buildings or other
structures on adjacent property encroach upon the Land.

2{0  Independence of the Property. The Land is a separate and distinct parcel
for tax pureces and is not subject to Property Taxes and Charges against any other land.
Borrower has nat by act or omission permitted any building or other improvements on
property not covzied by this Mortgage to rely on the Property or any part thereof or any
interest therein to fuifill any municipal or governmental requirement for the existence of
such property, building or.improvement, and no Improvement on the Property relies on
any property not covered by this Mortgage or any interest therein to fulfill any
governmental or municipal feruirement. Borrower has not by act or omission impaired

“the integrity of the Property as a%irgle, separate, subdivided zoning lot separate and apait

10613018

from all other property.

311 Contamination. To the best of Borrower's knowledge and belief, after due
investigation and inquiry, and except as‘p:ovided in the Environmental Report, no
Contamination has occurred,

312  Anti-Terrorism Laws. Borrower (in (my Paragraph 3.12, "Borrower”
includes Borrower's officers, directors, shareholders, paiiners, indirect equity interest
holders, members, and affiliates) has complied and wili_comply with Anti-Terrorism
Laws (as defined below).

Borrower is not and shall not be a Prohibited Person (as detinec velow).

Borrower: (a) shall not conduct business, transactions, or deslings with a
Prohibited Person; and (b) shall not engage in or conspire to engage in transactions
violative of prohibitions of Executive Order 13224 (as defined below).

Upon Lender's request, Borrower shall promptly deliver to Lender certification or
evidence confirming that Borrower: (a) is not a Prohibited Person; and (b} has not
engaged in business, transactions, or dealings with a Prohibited Person, including
contributing or receiving funds, goods, or services, to or for the benefit of a Prohibited
Person.

Borrower has established policies and procedures to prevent and detect money
laundering, including processes to meet all applicable anti-money laundering
requirements of the USA Patriot Act (as defined below).

10
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. __"Anti-Terrorism Laws”" are laws and regulations related to terrorism or money..— . — .
laundering, including Executive Order 13224 and the USA Patriot Act.

"Executive Order 13224" is Executive Order Number 13224 on Terrorism
Financing, effective September 24, 2001.

“Prohibited Person" is any person (a) listed in the Annex to or subject to the
provisions of Executive Order 13224; (b) whose name appears on the United States
Treasury Department's Office of Foreign Assets Control's ("OFAC") current list of
"Sracially Designated Nationals and Blocked Persons” (published in various media,
including on the OFAC website, http:www.treas.gov/ofac/t] 1sdn.pdf); (¢} who commits,
threatziiz, or supports "terrorism,” as defined in Executive Order 13224; (d) who violates
laws arir regulations related to terrorism or money laundering, including Executive Order
13224 and the USA Patriot Act; or (e) who affiliates with any entity or person described
above.,

"USA Patriot )Act" is the Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, HR. 3162,
Public Law 107-56.

3.13 - Business Loan Representation. Borrower represents and warrants to- - --- - -
Lender that the Loan evidenced by the Note is a business loan transacted solely for the
purpose of carrying on the business Of Borrower and not a consumer transaction, The
proceeds of the Note will be used only for the purposes specified in 815 ILCS 205/4 and
the principal obligation secured by this Moitgage constitutes a "business loan" within the
definition and purview of such section.

3.14 Miscellaneous. No part of the Propeity is being used for agricultural
purposes or for a personal residence by Borrower or-anv partner of Borrower. The
Property does not constitute agricultural real estate, as defincd in Section 15-1201 of the
Act, nor does the Property constitute residential real estate, as 2=iped in Section 15-1219
of the Act.

4, COVENANTS.
4.1  Payments.

(h} Secured Debt. Borrower shall pay to Lender the Secured Debt at
the times and in the manner provided in the Note and the other Loan Documents.

{i Property Taxes and Charges. Except as provided in Paragraph
4.1(f), Borrower shall pay, prior 1o delinquency, all Property Taxes and Charges.
Upon Lender's written request, Borrower shall furnish to Lender, within thirty
(30) days after the date on which any such Property Taxes and Charges are due
and payable, official receipts from the appropriate taxing authority, or other proof
satisfactory to Lender, evidencing the payment thereof.

10613018
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— . _fj}____Escrow. Borrower shall pay to Lender monthly, on each dateon . .

which a Monthly Payment (as defined in the Note) is due, 1/12 of such amount as
Lender from time to time reasonably estimates will be required to pay all Property
Taxes and Charges when due. If the Property Taxes and Charges are due in less
than twelve months from the First Payment Date (as defined in the Note),
Borrower shall make equal monthly payments in amounts sufficient to pay the
Property Taxes and Charges when due. Borrower shall also pay to Lender
monthly, on each date on which a Monthly Payment is due under the Note, 1/12
of such amount as Lender from time to time estimates will be required to pay
Insurance Premiums. All tax and insurance accounts shall equal amounts
sufficient to pay one year's Property Taxes and Charges and one year's Insurance
Fremiums at least thirty (30} days prior to the due dates for the payment thereof.
I¢ tae Insurance Premiums are due in less than twelve months from the First
Paymert Date (as defined in the Note), Borrower shall make equal monthly
paymeris in amounts sufficient to pay the Insurance Premiums when due.
Lender's estimates shall be based on the amounts actually payable or, if unknown,
on the amounts ziwally paid for the year preceding that for which such payments
are being made. Panower shall transmit to Lender bills for the Property Taxes
and Charges and Insurance Premiums as soon as received. When Lender has

received funds sufficicri to_pay the same, Lender shall, except as provided in
Paragraph 8.2, pay such bii‘s-and failure of Lender to do so shall not give rise to
an Event of Default hereunder. If the amount paid by Borrower in any year
exceeds the aggregate requireg; srech excess shall be applied to escrow payments
for the succeeding year. Any deficiencies shall be paid by Borrower to Lender on
demand. Payments for such purposes.inzy be made by Lender at its discretion
even though subsequent owners of the Proprrty may benefit thereby. Lender shall
not be a trustee of such funds and may commingle them with its general assets
without any obligation to pay interest thereon ¢+ aceount for any eamings, income
or interest on such funds.

(k) Taxes on Lender. 1f any Law imposes upon-Lender the obligation
to pay the whole or any part of the Property Taxes and Charges or changes in any
way Laws for the taxation of mortgages or debts secured b mortgages or the
manner of collection of any such taxes, so as to affect adversely thic Mortgage or
the Secured Debt, then Borrower shall pay such Property Taxes and Charges or
reimburse Lender immediately therefor, unless in the opinion of cowasel to
Lender, it might be unlawful to require Borrower to pay the same or such
payment might result in the imposition of interest prohibited by Laws. In such
case, an Event of Default shall exist, but if Lender accelerates the Secured Debt
solely because of such Event of Default, the Secured Debt shall not include the
prepayment indemnification provided for in Paragraph 10 or Paragraph 11 of the
Note.

) Liabilities. Except as provided in Paragraph 4.1(f), Borrower
shall pay, prior to delinquency, all debts and liabilities incurred in the
construction, operation, development, use, enjoyment, repair, maintenance,
replacement, restoration, management and Clean-Up of the Property ("Property

12
10613018



1702547074 Page: 14 of 46

UNOFFICIAL COPY

e . _biabilities") including without limitation, utility charges, sums due to mechanics

and materialmen and other sums secured or which might be secured by liens on
the Property.

(m) - Right to Contest. Borrower may, in good faith and by appropriate
proceedings, contest the validity, applicability or amount of any asserted Property
Taxes and Charges, Property Liabilities or liens, charges, attachments or lis
pendens under Paragraph 4.2(b) ("Contested Sum") after written notice of the
same to Lender. During such contest, Borrower shall not be deemed in default
hereunder if: (1) prior to delinquency of the Contested Sum, Borrower deposits
with Lender or Lender's nominee cash or other security, in form reasonably
satisfactory to Lender, adequate to cover the payment of such Contested Sum and
~ay obligation, whether matured or contingent, of Borrower or Lender therefor,
together with interest, costs and penalties thereon; and (ii) Borrower promptly
pays ‘any .amounts adjudged to be due, together with all costs, penalties and
interest_tcreon, on or before such judgment becomes final. Each such contest
shall be contlyded and the Contested Sum, interest, costs and penalties thereon
shall be paid pitor to-the date such judgment becomes final and before any writ or
order is issued under which the Property could be sold pursuant to such judgment.

(n) Expenses. Vo the extent allowed by Laws, Borrower shall pay, on
demand, but without counterclaim, setoff, deduction, defense, abatement,
suspension, deferment, discriinination or reduction all fees (including, without
limitation, reasonable attorneys’ fess and disbursements), taxes, recording fees,
commissions and other liabilities, costs «nd expenses incurred in connection with:
(i) the making or enforcement of the Lear Documents; (ii) Lender’s exercise and
enforcement of its rights and remedies unZer Paragraphs 8 and 9; (iii) Lender's
protection of the Property and its interest tlerein; and (iv) any amendments,
consents, releases, or waivers if granted by Lender ader the Loan Documents.

Borrower shall not be entitled to any credit on the Secured Debt by reason of its
payment of any sums required to be paid under Paragraph 4.1(b)tvrough (f) unless such
sums are paid to reimburse Lender for amounts paid by Lender and :«ddcd by Lender to
the Secured Debt.

4.2 Operation of the Property.

th) Maintenance; Alterations. Borrower shall maintain and preserve
the Property in good repair and condition and shall correct any defects or faults in
the Property. Borrower shall not commit, permit or suffer any demolition or waste
of the Property or any use or occupancy which constitutes a public or private
nuisance. Borrower shall not do, permit or suffer to be done any act whereby the
value of the Property may be materially decreased. Borrower shall not make any
material alterations, improvements, additions, utility installments, transmission or
cellular towers, or the like to the Property (improvements, repairs, replacements
and alterations to tenant leased spaces shall be exempt from this restriction),
without the prior written consent of Lender in each instance which consent shall

13
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Borrower may make replacements or substitutions of any item of the Personalty if
the replacement or substitution is of a quality, utlity, value, condition and
character similar to or better than the replaced or substituted item and is free and
clear of any lien, charge, security interest or encumbrance, except as created or
permitted by this Mortgage.

(i) Liens. Except as provided in Paragraph 4.1(f) Borrower shall
promptly discharge any mechanics, laborers’, materialmens’ or similar lien or any
other lien, charge, attachment, or lis pendens filed or recorded against the
Property which relates to Borrower, the Property or any Contamination.

i} Compliance with Laws and Private Covenanis. Borrower shall
keed, Jobserve, and satisfy, and not suffer violations of, Laws and private
covenants (whether or not listed as Permitted Encumbrances) materially affecting
the Propety.

(k) Use. Borrower shall not permit the use or occupancy of the
Property other than pursuant to Leases which shall have been approved in
advance and in writiig'by Lender pursuant to the Lease Assignment or which
Tequire no approval therevrider. Borrower shall not vse or permit the use or -
occupancy of the Property in a manner which will result in Contamination and
Borrower shall take all steps reasonably necessary under the circumstances
including, without limitation, periodic inspections and assessments of the
Property, to determine whether Contariination has occurred.

' Inspection. Whether or not.an Event of Default (as defined in
Paragraph 8.1) has occurred and exists, but ri0 inore frequently than annually,
unless an Event of Default has occurred and is continuing, Lender and its agents
and contractors, shall have the right, but not the duty er obligation, to enter upon
the Property at reasonable times without delay, hindra:izc or restriction, in order
to conduct appraisals and inspections of the Property, inclucing, but not limited to
environmental inspections. If, in the reasonable belief of Lender, Contamination
has occurred or is likely to occur Lender shall have the right, tut rot the duty or
obligation to conduct, or cause to be conducted, testing, including, ovi not limited
to, soil, air and groundwater sampling, regarding such Contaminaticn. Any
environmental inspections or testing shall be paid for by Borrower. Leider shall
have the right, but not the duty or obligation, to disclose the results of such
inspections and testing as required by Laws or as deemed appropriate by Lender.

(m)  Notification of Contamination,; Clean-Up. Borrower shall notify
Lender immediately upon discovery of any Contamination. Borrower shall not,
without Lender's prior consent, initiate Clean-Up of any Contamination, or enter
into any settlement agreement, consent decree or other compromise with respect
to any violation or alleged violation of any Laws concerning Hazardous
Substances, if such Clean-up, settlement agreement, consent decree or other
compromise might, in Lender's judgment, impair the value of Lender's security

14
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hereunder; provided, however, that Lender’s prior consent shall not be required in
the event the Contamination either poses an immediate threat to the health, safety
or welfare of any individual or is of such a nature that an immediate remedial
response is necessary, such that it is impossible to obtain Lendet's consent before
taking such remedial action; provided further, however, that in such event,
Borrower shall notify Lender as soon as practicable of any remedial action so
taken.

4.3 Insurance, Borrower shall deliver to Lender original or certified copies of
policies evidencing that the following insurance is in effect with respect to the Property.
All'palicies must be properly assigned to Lender by a standard mortgagee clause:

(h) Physical hazard insurance on an "all risks" basis, with a
Repiar.ement Cost Endorsement, an Increased Cost of Construction Endorsement,
a Tercorism Endorsement and an Agreed Amount Endorsement covering the
perils of fire, earthquakes (if in an earthquake zone), boiler and machinery (1o
include the 1nacr-components of HVAC systems, if not already included in the
foregoing coverage,-and such other equipment as Lender may require) and
extended coverage, in an amount not less than the Note Amount and (i) not less
than the full replacement cost of the Improvements and Borrower's contents
without deduction for physical depreciation, (ii} sufficient to prevent Borrower’
from becoming a co-insurer in-any loss, and (iii) with a deductible amount not
greater than[$10,000.

(i) Commercial general iupility insurance covering claims for bodily
injury, death and property damage, in 2:i.amount reasonably required by Lender
but not less than $1,000,000 per occurrenc:z-and $2,000,000 in aggregate naming
Lender as an additional insured.

() Rent insurance in an amount equal t0 <r greater than twelve (12)
months gross scheduled rent from the Property; or if” applicable, business
interruption insurance in an amount sufficient to pay debt service, operating
expenses, taxes and insurance for a period of twelve (12) months. | Rent insurance
policies, or an endorsement to the property or liability insurance pelicy, shall be
written by companies and in form and content satisfactory to Lender 2nd shall be
submitted for approval.

(k) Flood insurance, if the Property is located in an area identified by
the Secretary of Housing and Urban Development as an area having special flood
hazards or in which flood insurance has been made available under applicable
Laws.

it Either affirmative coverage for hail, windstorm and named storms
in its property insurance or evidence that coverage for hail, windstorm and named
storms is not excluded from its property insurance; and




1702547074 Page: 17 of 46

UNOFFICIAL COPY

Lender.

All insurance shall be written by companies with a Best's Rating of A:VIII or
higher, on policy forms satisfactory to Lender, cite Lender’s interest as mortgagee,
maintained in force throughout the term of the Loan without cost to Lender, and
deposited with Lender (if required), shall include a loss payable provision in Lender's
favor, shall provide that the insurance may not be terminated, materially modified or
allowed to lapse without at least thirty (30) days prior written notice to Lender, and shall
provide that any loss shall be payable notwithstanding any act or negligence of Borrower
whicr._might otherwise result in forfeiture of such insurance, and shall bear notations,
evidericing the prior payment of premiums ("Insurance Premiums").

All(proverty insurers shall agree not 10 acquire any rights of recovery against
Lender by suorsgation. Borrower, to the full extent permitted by Laws and to the full
extent permitted “without invalidating the insurance policies required above, shall obtain
endorsements by ail insurers waiving any right of subrogation against tenants under any
Leases and shall requiie th=-same of such tenants. Lender shall not because of accepting,
rejecting, approving or ‘obtaining insurance, incur any liability for the existence,
nonexistence, continuation, form. or legal sufficiency of any insurance, the solvency of
any insurer, or the payment of locses. ' ' ' -

Borrower shall furnish to Lender or Lender's designee an original or certified
copy of all policies of insurance required ur.der this Mortgage, provided, however, that if
Lender consents to Borrower providing ‘2xv- of the insurance required under this
Mortgage through blanket policies carried by /Borrower and covering more than one
location, Borrower shall furnish Lender or Lerdet's designee with a certificate of
insurance for each such policy, setting forth the coverage, the limits of liability as to the
Property, the name of the insurer, the policy number anz the expiration date, or with a
certified true copy of the original of each such policy.

Borrower shall keep, observe and satisfy, and not suifer violations of the
requirements, including those requirements pertaining to acts committed or conditions
existing on the Property, of insurance companies and any bureau or agency which
establishes standards of insurability affecting the Property. Borrower sbull not carry
separate or additional insurance concurrent in form or contributing in the everi of loss
with that required by this Mortgage.

Upon foreclosure of this Mortgage or other transfer of title or assignment of the
Property in discharge, in whole or part, of the Secured Debt, all right, title and interest of
Borrower in and to all policies of insurance required by this Paragraph 4.3 shall inure to
the benefit of and pass to Lender.

4.4 Sales, Transfers and Encumbrances. If, without the Lender's prior written
consent (i) the Property or any part thereof or any interest in the Property or the
Borrower, including beneficial interests, is sold or conveyed, (ii) title to the Property or
any interest therein is divested, (i} the Property or any ownership interest in the

16
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. __Borrower, including heneficial interests, is_further encumbered or pledged, or {iv).any

lease that gives the lessee any option to purchase the Property or any part thereof is
entered into; then the Lender shall, in its sole unfettered discretion, be entitled to
accelerate the Loan and declare the then unpaid principal balance and all accrued interest
and other sums due and payable under the Note to be immediately due and payable and
exercise all remedies available to Lender under the Loan Documents. Any consent by
Lender to a change in ownership or to a change in the composition of the Borrower may
be conditioned upon payment of a transfer fee equal to one percent (1%) of the then
outstanding indebtedness for processing such request for consent, upon an increase in the
rat& of interest on the unpaid balance of the indebtedness to a then-current market rate,
andic: other terms and conditions as Lender may impose in its sole unfettered discretion.

(h) One Time Transfer. Notwithstanding the foregoing, Lender may
permi’ a one-time transfer of title to the entire Property and assumption of the
Loan ‘provided that (i) the transferee has a financial and credit standing and
manager.ént expertise acceptable to Lender, in Lender’s sole discretion, as equal
or greater than that of Borrower at the time of the original approval of the Loan;
(ii) the transferee 7id terms of the transaction meet Lender’s approval in its sole
discretion; (iii) assumntion documents in form and substance satisfactory to
Lender are executed Yy e transferee; (iv) Lender is paid a transfer fee equal to
one percent (1%) of the-in-n outstanding indebtedness; (v) Borrower reimburses
Lender at closing all fees and-cxpenses associated with the transfer including
reasonable legal fees; (vi)} Lender receives an endorsement to the Lender's title
policy, in form and substance acozpiable to Lender; (vii) the transferee accepts
changes in the terms of the Loan, incinding without limitation a reduction of the
principal balance, requested by Lender:“and (viii) at Lender's option, Lender
receives opinions of counsel and Boirower and transferee authorization
documents in form and substancc acceptable to Lender, in Lender’s sole
discretion. The rights granted to Borrower in this'Paragraph 4.4(a) are personal to
Borrower, shall be extinguished after the exercise iheresf, and shall not inure to
the benefit of any subsequent transferee. Such transfer and assumption will not,
however, release the Borrower or any guarantors from any.liability to the Lender
without the prior written consent of Lender, which consen: miuy be given or
withheld in Lender's sole unfettered discretion, but if given, may” b. conditioned
upon, without limitation, the execution of new guaranties from priazipals of the
transferee as Lender deems necessary, execution by the principess. of the
transferee of Lender's standard Environmental Indemnity and such other
requirements as Lender may deem appropriate in its discretion.

(i) Permitted Transfers.  Notwithstanding the foregoing, upon
Borrower's request, Lender will permit the following transfers of ownership
interests in the Borrower without the one percent (1%) fee or change in the terms
of the Loan provided that (i) no Event of Default shall have occurred and be
continuing under the Loan Documents or any separate documents guarantying
payment and performance of any of the Loan Documents; (ii) Lender is promptly
notified of such proposed transfer and provided with such documentation
evidencing the transfer and the identity of the transferee as reasonably requested

17
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e hy Lender; (iii) assumption documents, if deemed necessary by the ender, in a
form that is acceptable to Lender are executed by the transferee; (iv) Borrower
reimburses Lender for all fees and expenses actually incurred by Lender including
reasonable Lender’s attorney's fecs associated with the Lender's review and
documentation of the transfer; and (v) the request is made in writing and
accompanied by a non-refundable review fee of $1,000:

Any interest in the Borrower may be voluntarily sold, transferred,
conveyed or assigned (i) amongst the parties holding ownership intcrests
in Borrower as of the date hereof, (ii) to any spouse, lineal descendant or
descendants of such parties, and/or (iii) 1o a trust created for the sole
benefit of any such spouse, lineal descendant or descendants of such
parties for estate planning purposes, provided that all of the parties holding
awnership interests in Borrower as of the date hereof retain a minimum of
54% ownership interest in Borrower, retain voting control of Borrower,
arai retain managing control of Borrower and the Property. Any such
transfer, with or without Lender’s approval, shall not release the original
Guarantors “defined in the Note) from any liability to Lender without the
prior written consent of Lender.

45  Financial Records rind Statemenis. Borrower shall keep its books and
records of the operation of the Property.in accordance with generally accepted accounting
principles (or other basis of accoun'ing practices consistently applied and otherwise
acceptable to Lender), and shall deliver to l.ender:

(h) annually, within one huparad twenty (120) days after the close of
Rorrower's fiscal year, a detailed income 202 expense statement for the Property
for the preceding fiscal year, prepared by Borrower;

(i) annually, within one hundred twenty(120) days after the close of
Borrower's fiscal year, a certified rent roll showing th< names of all tenants, the
amount of space leased, the annual rental amount being peid, the rent per square
foot, any participation rent or expense reimbursements being maid by the tenants,
the lease expiration date, the amount of the security deposits, 2nJ.ihe amount of

vacant space;

() annually within one hundred twenty (120} days after the close of
Borrower's fiscal year, financial statements of Borrower, prepared by Borrower;

(&} annually within one hundred twenty (120) days after the close of
Borrower's fiscal year, personal financial statements, signed and dated, of
Guarantor(s) (as defined in the Note); and

46  General Indemnity. Borrower shall indemnify, defend and hold harmless
Lender, its agents, employees and contractors from and against, and upon demand,
reimburse Lender for all claims, demands, liabilities, losses, damages, judgments,
penalties, costs and expenses, including, without limitation, reasonable attorneys' fees,

18
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e expenses and dishursements, which may be impased vpon, asserted against or incurred or
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paid by Lender by reason of. on account of or in connection with:
(h) any violation of Laws;

(i) any bodily injury or death or property damage occurring in or
upon the Property through any cause whatsoever;

() any act performed or omitted to be performed under the Loan
Documents or on account of any transaction arising out of or in any way
connected with the Property or the Loan Documents;

(k) any expenditures or amounts advanced (other than advances of
priccipal under the Note) by Lender at any time under the Loan Documents; and

i) any act or omission of Lender under any Lease or under the Loan
Documents 852 result of Lender's exercise of rights or remedies under Paragraph
8.2 or under aitv of the other Loan Documents.

The foregoing indcimiiication shall apply in all instances, unless the claim was
directly caused by the gross negigence or intentional misconduct of Lender.,

Borrower shall have the right to\control any action for which an indemnity is
required pursuant to this Paragraph 4.6-th:ough counsel of its choice, subject to Lender's
consent; however, at Lender's option, Lendzr may participate in such action through its
own counsel at Borrower's expense. If Borryvey does not. notify Lender of its intent to
control such action within the earlier of thirty (3C) cays of notice of such claim or five (5)
days prior to the time required by Law to respond o susli-¢laims, Lender may control and
settle such action, including a settlement for non-monetziy relief, without Borrower's
consent and at Borrower's expense.

If Borrower is a general or limited partnership, Borrowe! waives any rights it may
have to require Lender to proceed against the assets of the partners.ip hefore proceeding
against the assets of individual general partners in the exercise of i's rights under this
Paragraph 4.6.

4.7  Notices. Borrower shall deliver 1o Lender at Lender's Notice Address
promptly upon receipt of the same, copies of all notices, certificates, documents and
instruments received by Borrower which materially and adversely affect Borrower, the
Property or the Leases, including, without limitation, those given in connection with
Contamination or Environmental Actions or Claims.

4.8  Estoppel Certificates. Borrower shall promptly furnish to Lender from
time to time, on the request of Lender, written certifications signed and, if so requested,
acknowledged setting forth the then unpaid principal and interest under the Note and
specifying any claims, offsets or defenses which Borrower asserts against the Secured
Debt or any obligations to be paid or performed by Borrower under the Loan Documents,
together with any other information reasonably requested by Lender.

19
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49 __Subordination, Non-Disturbance and Attornment Agreement.. Should a

tenant, under any present or future Lease at the Property, require Borrower to secure a
Subordination, Non-Disturbance and Attornment Agreement from Lender, the document
shall be satisfactory to Lender in its commercially reasonable discretion.

4.10  Legal Existence. Borrower shall continuously maintain its existence as a
legal entity and its right to own the Property and to do business in the State.

4.11  Defense and Notice of Actions. Borrower shall, without liability, cost or
exrense to Lender protect, preserve and defend title to the Property, the security hereof
and-tne rights or powers of Lender, against all adverse claimants to title or any possessory
or norn-possessory interests therein, whether or not such claimants or encumbrancers
assert tit’e naramount to that of Borrower or Lender or claim their interest on the basis of
events or condlitions arising subsequent to the date hereof.

4.12  Lost Note. Borrower shall, if the Note is mutilated, destroyed, lost, or
stolen, deliver 10 Lejider 2 new promissory note containing the same terms and conditions
as the Note with a notation thereon of the unpaid principal and accrued and unpaid

~ interest, whereupon the prior note shall be void and of no further force and effect. Any

10613018

such new note shall be seculed hereby and shall be deemed to be the "Note" referred to
herein. Lender shall indemnify. 3orrower for any loss, cost, expense, damages, and
liabilities actually incurred as a result of any third party attempting to exercise any rights
under such mutilated, destroyed, lost, or stolen promissory note.

4.13  Personalty. Borrower shal! use the Personalty primarily for business
purposes and keep it at the Land. Borrower shiall izamediately notify Lender in writing of
any change in its place of business and, as of thz cxecution hereof and hereafter from
time to time when requested by Lender, upon any acquisition of items of property
constituting Personalty, Borrower shall provide Lender witp-a current, accurate inventory
of the Personalty.

4.14  Further Assurances. Borrower shall promptly upon' request of Lender: (a)
correct any defect, error or omission which may be discovered in t'ie contents of any
Loan Document or in the execution or acknowledgement thercsi:iih) execute,
acknowledge, deliver and record or file such further instruments (including, without
limitation, morigages, deeds of trust, security agreements, financing staiemznts and
specific assignments of rents or leases); and (¢} do such further acts as may be nccessary,
desirable or proper in Lender's opinion to: (i) protect and preserve the first and valid lien,
title and security interest of this Mortgage on the Property or subject thereto any property
intended by the terms thereof to be covered thereby, including, without limitation, any
renewals, additions, substitutions or replacements thereto; or (ii) protect the interest and
security interest of Lender in the Property against the rights or interests of third parties.

Borrower hereby appoints Lender as its attorney-in-fact, coupled with an interest,
to take the above actions and to perform such obligations on behalf of Borrower, at
Borrower’s sole expense, if Borrower fails to comply with this Paragraph 4.14.

20
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415 _Environmenial. . Borrower, after_reasonable inquiry, represents and
warrants, and further covenants, to Lender that, except as set forth in the Environmental
Report: .

{h) no Hazardous Substance has been or shall be discharged,
disbursed, released, stored (other than Permitted Hazardous Substances), treated,
generated, disposed of (other than Permitted Hazardous Substances), or allowed
10 escape or migrate, or shall threaten to be injected, emptied, poured, leached, or
spilled on or from the Property;

{i) no asbestos or asbestos-containing materials have been or will be
it statled, used, incorporated into, placed on, or disposed of on the Property;

(i) no polychlorinated biphenyls ("PCBs") are or will be located on or
in the Pronerty, in the form of electrical transformers, fluorescent light fixtures
with ballz5ts, cooling oils, or any other device;

(k) ;o underground storage tanks are or will be located on the
Property or were located on the Property and subsequently removed or filled;

() - no invistigetion, administrative order, consent order .and
agreement, litigation, settleinent, lien, or encumbrance with respect to Hazardous
Substances is proposed, threatned, anticipated or in existence with respect to the
Property;

(m}  the Property and Borower's operations at the Property are in
compliance with all applicable Environmerta! Laws including without limitation
any, state and local statutes, laws and regulaticzis, No notice has been served on
Rorrower from any entity, government body, or individual claiming any violation
of any law, regulation, ordinance or code, or requiring compliance with any law,
regulation, ordinance or code, or demanding payrent or contribution for
environmental damage or injury to natural resources. Copics of any such notices
shall be forwarded to Lender within three (3) days of their ycceipt:

{n) Borrower has no knowledge of the release or thréat of release of
any Hazardous Substance from any property adjoining or in the” immediate
vicinity of the Property;

(o) no portion of the Property is a wetland or other water of the
United States subject to jurisdiction under Section 404 of the Clean Water Act (33
U.S.C. Section 1344) or any comparable state statute or local ordinance or
regulation defining or protecting wetlands or other special aguatic areas;

{r) there are no concentrations of radon or other radioactive gases or
materials in any buildings or structures on the Property that exceed background
ambient air levels; and
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e {g) —_to the best of Bomrower's. knowledge, there have been no. .

complaints of illness or sickness alleged to result from conditions inside any
buildings or structures on the Property.

Borrower agrees to defend, indemnify and hold harmless Lender, its directors,
officers, employees, agents, contractors, sub-contractors, licensees, invitees, participants,
successors and assigns (said parties being referred to herein collectively and severally as
the "Indemnified Parties™), from and against any and all claims, demands, judgments,
settlements, damages, actions, causes of actions, injuries, administrative orders, consent
agrzement and orders, liabilities, penalties, costs, including, but not limited to, any
cleanap costs, remediation costs, response costs, and ail expenses of any kind
whatssever, including claims arising out of loss of life, injury to persons, property, or
business ot damage to natural resources in connection with the activities of Borrower, its
predecessois.in interest, third parties who have trespassed on the Property, or parties in a
contractual reiationship with Borrower, or any of them, whether or not occasioned wholly
or in part by ary condition, accident or event caused by any act or omission of the
Indemnified Parties/ that:

- (1) arises out of the actual, alleged or threatened migration,
spill, leach, porr. empty, inject, discharge, dispersal, release, storage,
treatment, generatiur, disposal or escape of any Hazardous Substance or
Permitted Hazardou; Substance; or

(2)  actually orallzgedly arises out of the use, specification, or
inclusion of any product, matzoal or process containing any Hazardous
Substance or Permitted Hazardeas: Substance, the failure to detect the
existence or proportion of any /Hazardous Substance or Permitted
Hazardous Substance in the soil, air, su/facz water or ground water, or the
performance or failure to perform the abatement of any Hazardous
Substance or Permitted Hazardous Substance scurce or the replacement or
removal of any soil, water, surface water, or ground water containing any
Hazardous Substance or Permitted Hazardous Substance; or

(3)  arises out of the breach of any covenanf warranty, or
representation of the Borrower regarding these matters set fortn in (1) and
(2) above; or

(4)  arises out of a judicial or administrative action brought
pursuant to any Environmental Law or pursuant to any similar state law
that relates to the Property.

Borrower shall bear, pay and discharge when and as the same become due and payable,
any and all such judgments or claims for damages, penalties or otherwise against the
Indemnified Parties arising out of any of the occurrences set forth above, shall hold the
Indemnified Parties harmless from and against those judgments or claims arising out of
any of the occurrences set forth above, and shall assume the burden and expense of
defending all suits, administrative proceedings, and negotiations of any description with
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- —_...._any.and all persons, political suhdivisions or government agencies, in each case, arising
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out of any of the occurrences set forth above.

The indemnifications and representations made herein shall survive any
termination or expiration of the Loan Documents and/or the repayment of the
indebtedness evidenced by the Note, including, but not limited to, any foreclosure of or
on this Mortgage or acceptance of a deed in lieu of foreclosure; it being understood and
agreed that the indemnity given herein is independent of the secured indebtedness and the
documents securing the Note. Borrower's indemnifications and representations shall not
apr'y to any Hazardous Substance that first originates subsequent to Lender's or Lender’s
assignee or designee taking title to the Property by virtue of a foreclosure or accepting a
deed iz iieu thereof.

s. CASUALTIES AND TAKINGS.

3.1 Nutice to Lender. In the case of any act or occurrence of any kind or
nature which results in_damage, loss or destruction to the Property ("Casualty”), or
commencement of any proceedings or actions which might result in a condemnation or
other taking for public or private use of the Property or which relates to injury, damage,
benefit or betterment thereo ("Taking"), Borrower shall immediately notify Lender
describing the nature and the ¢xtop¢ of the Taking or the Casualty, as the case may be.
Borrower shall promptly furmich to Lender copies of all notices, pleadings,
determinations and other papers in any such proceedings or negotiations.

5.2 Repair and Replacement. Incase of a Casualty or Taking, Borrower shall
promptly (at Borrower's sole cost and expense nd regardless of whether the Insurance
Proceeds or the Taking Proceeds, if any, shall bc sufficient or made available by Lender
for the purpose) restore, repair, replace and rebuild th2 Fioperty as nearly as possible to
its quality, utility, value, condition, and character immediately prior to the Casvalty or the
Taking, as the case may be.

5.3 Casualties and Insurance Proceeds. Borrower shalt'give Lender prompt
notice of damage to or destruction of the Property, and in case of loss cavered by policies
of insurance, Lender (whether before or after foreclosure sale) shall atqt= option settle
and adjust any claim arising out of such policies and collect and receipt teos ae proceeds
payable therefrom ("Insurance Proceeds”™), provided if no Event of Default las occurred
and is continuing, Borrower may itself adjust and collect for any losses arising-out of a
single occurrence aggregating not in excess of the greater of (a) five percent (3%) of the
then outstanding balance of the Note or (b) $75,000.

Notwithstanding the above, Lender agrees to make Insurance Proceeds available
for restoration or repair of the Improvements when the cost of repair does not exceed 25
percent of the then outstanding balance of the Note. Prior to the release of Insurance
Proceeds for the repair or restoration of the Improvements, Lender shall be entitled to
receive the following:
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...... () Evidence that no Event of Default exists under any of the terms,

10613018

covenants and conditions of this Mortgage, the Note or the other Loan
Documents. ‘

(i) Evidence that all leasing requirements for the Property as
established by Lender have been met.

() Satisfactory proof that the Improvements have been fully restored,
or, if Lender approves disbursement in installments, that the Insurance Proceeds
not disbursed will be sufficient to pay the cost of repair, restoration or rebuilding
of the Property, free and clear of all liens, except the lien of this Mortgage. In the
event such Insurance Proceeds shall be insufficient to pay for such repair,
rostoration or rebuilding, Borrower shall deposit with Lender funds equal to the
amourt of the deficiency, which, together with the insurance proceeds, shall be
sufficient to pay for such restoration, repair and rebuilding.

(k) (d.a statement of Borrower's architect, certifying the repair and
restoration conipleted to the date thereof, and that such repair, restoration and
rebuilding has ben performed in conformity with the plans and specifications
that have been approved by Lender, and (i) evidence satisfactory to Lender of
payment for labor and rizierials furnished to the Property with lien waivers
substantiating such paymerts. Lender will release funds upon the satisfaction of
requirements set forth herein zt such time as lien waivers are deposited in escrow
with the title insurance company anJ the title insurance company assures Lender
of a first lien position.

() A waiver of subrogation from: any insurer to the effect that such
insurer has no liability as to Borrower or the tnex; owner or other insured under
the policy of insurance in guestion.

(m) Evidence that zoning, building and othar pecessary permits and
approvals have been obiained.

fn) Satisfactory evidence is delivered to Tender that the
Improvements can be rebuilt substantially to the equivalent condition as when
originally financed and can with restoration and repair continue to beoperated for
the purposes utilized prior to such damage.

(o) Tenants of the Property as designated by Lender shall certify to
Lender that (i) they have not terminated their Leases (ii) they do not have the right
to terminate their Leases as a result of such damage or destruction, and (iii) there
exists no abatement or adjustment of rental payments other than temporary
abatements during the period of restoration and repair, if any.

fr) Evidence that the appraised value of the Property after such
restoration or repair shall not be less than its appraised value as of the date hereof.
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which Lender may make in connection with repair of the Improvements,

In the event Borrower fails to restore, repair or rebuild the Improvements within
160 days, such failure shall constitute an Event of Default hereunder and Lender, at its
option and upon not less than 30 days written notice to Borrower, shall have the right to
(i) restore, repair or rebuild the said Improvements for or on behalf of Borrower and for
such purpose, may perform all necessary or appropriate acts to accomplish such
restoration, repair or rebuilding or (i) apply all or any part of Insurance Proceeds on the
indobtedness whether then due or not. In the event Insurance Proceeds shall exceed the
amuunt necessary to complete the repair, restoration, or the rebuilding of the
Imprevements, such excess may, at Lender's option, be applied on the indebtedness,
without apnlication of any otherwise applicable Prepayment Fee (as defined in the Note),
or be returiec to Borrower, Damage to the Property shall not excuse or defer payment on
the indebtedriess 7s it comes due.

5.4  Taking Proceeds. Lender may, at its option, in its own name (a) appear or
proceed in any condeinnation proceeding, and (b) make any compromise or settlement
thereof, provided that so long as the Borrower promptly prosecutes any compromise or
settlement thereof, the Borr¢we.r shall control any compromise or settlement proceeding
with the result thereof being subject to the Lendér's approval. The Borrower shall give
the Lender immediate notice of the initiation of any condemnation proceeding, and a
copy of every pleading, notice and other items served in any condemnation proceeding.
Borrower hereby assigns, transfers and sets over unto the Lender the entire proceeds of
any award or any claim for damages for any.of the Property taken or damaged under the
power of eminent domain or by condemnation (" Taking Proceeds™). Lender may elect to
apply the Taking Proceeds upon or in reduction of tne Secured Debt, whether due or not,
or make said Taking Proceeds available for restoratio) or rebuilding of the Property. In
the event that Lender elects, in Lender's sole and absolute d’scretion, to make said Taking
Proceeds available to reimburse Borrower for the cost of tiie rekailding or restoration of
the Improvements, such Taking Proceeds shall be made avaiiabte in the manner and
under the conditions that Lender may require. In any event, the inprovements shall be
restored or rebuilt in accordance with plans and specifications to b: sudmitted to and
approved by Lender prior to commencement of any building or restoratior:. It the Taking
Proceeds are made available by Lender to reimburse Borrower for theeust of said
rebuilding or restoration, any surplus which may remair out of said award atier piyment
of such cost of rebuilding or restoration shall at the option of Lender be applied on
account of the Secured Debt or be paid to any party entitled thereto. No interest shall be
allowed to Borrower on the Taking Proceeds held by the Lender.

6. LIMITED LIABILITY OF LENDER. |ender shall not be a trustee with respect
to any Insurance Proceeds, and may mingle Insurance Proceeds with its funds without obligation
to pay interest thereon. Lender shall in no event be liable for the performance or observance of
any covenant or condition arising under any Lease in connection with the Property nor obligated
to take any action to restore the Property.
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. 1. LEGAL PROCEEDINGS. Whether or not an Event of Default (as definedin
Paragraph 8.1) has occurred and exists, Lender shall have the right, but not the duty or
obligation, to intervene or otherwise participate in, prosecute or defend at any time any legal or
equitable proceedings including, without limitation, any eminent domain proceedings which
affect the Property, the Leases or any of the rights created by the Loan Documents, but only after
notice to Borrower and if permiited by Laws.

8. DEFAULTS; REMEDIES OF LENDER.

8.1  Events of Default. Any of the following shall constitute an "Event of
Default” hereunder:

(h) Breach of Named Covenants, Transfer of Encumbrance. Any
otcazu) by Borrower of the covenants in Paragraph 4.1(a) (Secured Debt),
Paragrapti4.1(b) (Property Taxes and Charges), Paragraph 4.2(f) (Clean-Up) or
Paragraph’ 4.3 (Insurance); or any transfer or encumbrance that pursuant to
Paragraph 4.4 (Sales, Transfers and Encumbrances) would permit Lender to
accelerate the Loan.

(i) Breack of Other Covenanis. Any breach by Borrower of any
other covenant, agreem:nt, <ondition, term -or provision of any of the Loan
Documents or any certificate. or side letter delivered in connection with the Loan
Documents, which continues for thirty (30) days after written notice thereof by
Lender to Borrower; provided, hovsever, that if the nature of Borrower's breach is
such that more than 30 days is rcasunably required to cure the same, then
Borrower shall not be deemed to be in defaxlt if Borrower commences such cure
as promptly as reasonably possible within such initial 30 day period, and, in
Lender's reasonable judgment diligently prosecrites such cure to completion, and
such cure is completed within an additional 60 day reriod.

G Misrepresentations. Any representatior:-or warranty made by
Borrower in the Loan Documents or any certificate or sice letter delivered in
connection with the Loan Documents proves to be untrue, misicading or is not
fulfilled, in any material way as of any date on which such rejr:sentation or
warranty is made, remade or deemed to be remade or affirmed by Beirower,

tk) Bankruptcy.  Any one or more of the then legal or beneficial
owners of the Property, or any individual or entity then personally liable on the
Secured Debt (including, without limitation, any guarantor or indemnitor pursuant
to any guaranty or indemnity) or, if Borrower is a parinership, any general partner
or joint venturer (collectively "Parties in Interest") becomes insolvent, makes a
transfer in fraud of, or an assignment for the benefit of, creditors, or admits in
writing its inability, or is unable, to pay debts as they become due; or (ii) a
receiver, custodian, liquidator or trustee is appointed for all or substantially all of
the assets of a Party in Interest or for the Property in any proceeding brought by a
Party in Interest, or any such receiver or trustee is appointed in any proceeding
brought against a Party in Interest or the Property and such appointment is not
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_...__ pramptly_contested or is not dismissed or discharged within 120.days after such .

appointment, or a Party in Interest consents or acquiesces in such appointment; or
(iii) a Party in Interest files a petition under the Bankruptcy Code, as amended, or
under any similar law or statute of the United States or any state thereof; or (iv) a
petition against a Party in Interest is filed commencing an involuntary case under
any present or future Federal or state bankruptcy or similar law and such petition
is not dismissed or discharged within 120 days after the filing thereof; or (v) any
composition, rearrangement, liquidation, extension, reorganization or other relief
of debtors now or hereafter existing is requested by a Pasty in Interest.

) Adverse Court Action. A court of competent jurisdiction enters a
stay order with respect to, assumes custody of or sequesters all or a substantial
zar. of the Property or the Property is taken on execution or by other process of
law

6z Death of a Guarantor. The death of any Guarantor, unless a
substitute guarantor satisfactory to Lender assumes the obligations of the
deceased Guarantorwithin 60 days after the death.

(n) Deatit 0, a Borrower. The death of any Borrower who is a natural
person. o ' o a

o) Note. An Eveitt of Default, as defined in the Note.

82  Remedies. In case of an urcried Event of Default, and only during the
continuance of such Event of Default, Lender mizy, at any time thereatter, at its option,
without notice, and without bringing any lega: action or proceeding unless expressly
required by law, exercise any or all of the following reracdies:

th) Adeceleration. Declare the entire Secared Debt due and payable,
and it shall thereupon be immediately due and payable,

(i) Foreclosure. Borrower and Lender shall lave-the benefit of all
the provisions of the Act, including all amendments thereto ‘vhizh.may become
effective from time to time after the date hereof, except to the exteur specifically
waived in the Mortgage.

k) Insurance. Wherever provision is made in the Mortgage for
insurance policies to bear mortgagee clauses or other loss payable clauses or
endorsements in favor of Lender, or to confer authority upon Lender to settle or
participate in the settlement of losses under policies of insurance or to hold and
disburse or otherwise control use of insurance proceeds, from and after the entry
of judgment of foreclosure all such rights and powers of Lender shall continue in
Lender as judgment creditor or Lender until confirmation of sale.

) Protective  Advances. All advances, disbursements and
expenditures made by Lender before and during a foreclosure, and before and
after judgment of foreclosure, and at any time prior to sale, and where applicable,
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| . after sale, and during the pendency of any related proceedings, for the following

purposes, in addition to those otherwise authorized by the Mortgage or by the Act
(collectively "Protective Advances"), shall have the benefit of all applicable
provisions of the Act, including those provisions of the Act hercinbelow referred
to:

(i)  all advances by Lender in accordance with the terms of the
Mortgage to: (1) preserve or maintain, repair, restore or rebuild the
improvements upon the mortgaged real estate; (2) preserve the lien of the
Mortgage or the priority thereof; or (3) enforce the Mortgage, as referred
to in Subsection (b)(5) of Section 15-1302 of the Act;

(i)  payments by Lender of: (a) when due installments of
nrincipal, interest or other obligations in accordance with the terms of any
sciior mortgage or other prior lien or encumbrance; (b) when due
insuilments of real estate taxes and assessments, general and special and
all ot'ier t=xzes and assessments of any kind or nature whatsoever which are
assessed or-imposed upon the Property or any part thereof; (c) other
obligations authorized by the Mortgage; or (d) with court approval, any
other amount¢_iz connection with other liens, encumbrances or interests
reasonably necessary to preserve the status of title, as referred to in
Section 15-1505 of the Act;

(i)  advances by Lender in settlement or compromise of any
claims asserted by claimant: upder senior mortgages or any other prior
liens;

(iv)  attorneys' fees and other costs incurred: (1} in connection
with the foreclosure of the Mortgage a5 referred to in Sections 13-
1504(d)(2) and 15-1510 of the Act; (2) in congsction with any action, suit
or proceeding brought by or against the Lender i the enforcement of the
Mortgage or arising from the interest of the Lender ke-eunder; or (3) in the
presentation for the commencement or defense of any such foreclosure or
other action related to the Mortgage or the mortgaged real-csiate;

(v)  Lender's fees and costs, including attormeys’ fees, arising
between the entry of judgment of foreclosure and the confirmaticn nearing
as referred to in Subsection (b)(1) of Section 15-1508 of the Act;

(vi)  expenses deductible from proceeds of sale as referred to in
subsections (a) and (b) of Section 15-1512 of the Act;

(vif) expenses incurred and expenditures made by Lender for
any onc or more of the following: (1) if the Property or any portion
thereof constitutes one or more units under a condominium declaration,
assessments imposed upon the unit owner thereof which are required to be
paid; (2) if Borrower's interest in the Property is a leasehold estate under a
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lease or sublease, rentals or other payments.required to be made by the
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lessee under the terms of the lease or sublease; (3) premiums for casualty
and liability insurance paid by Lender whether or not Lender or a receiver
is in possession, if reasonably required, in reasonable amounts, and all
renewals thereof, without regard to the limitation to maintaining of
existing insurance in effect at the time any receiver or Lender takes
possession of the Property imposed by Subsection (¢)(1) of Section 15-
1704 of the Act; (4) repair or restoration of damage or destruction in
excess of available insurance proceeds or condemnation awards; (5)
payments required or deemed by Lender to be for the benefit of the
Property or required to be made by the owner of the mortgaged real estate
under any grant or declaration of casement, casement agreement,
agreement with any adjoining land owners or instruments creating
sovenants or restrictions for the benefit of or affecting the Property; (6)
shired or common expense assessments payable to any association or
corporation in which the owner of the Property is a member in any way
affeciing the Property; (7) if the loan secured hereby is a construction
loan, coste incurred by Lender for demolition, preparation for and
completion-of-construction, as may be authorized by the applicable
“commitment, 1547 dgreement or other agreement; (8) pursuant to any lease
or other agreemenr:ar occupancy of the Property for amounts required 10
be paid by Borrower; and (9) if the Mortgage is insured payments of FHA
or private mortgage insurapce required to keep insurance in force.

All Protective Advances shall-6%zo much additional indebtedness secured
by the Mortgage, and shall become imrasdiately due and payable without notice
and with interest thereon from the date of ine advance until paid at the rate due
and payable afier a default under the terms of the Note.

The Mortgage shall be a lien for all Protective Asvances as to subsequent
purchasers and judgment creditors from the time ire Wortgage is recorded
pursuant to Subsection (b)(1) of Section 15-1302 of the Act.

All Protective Advances shall, except to the extent, if any. 2t any of the
same is clearly contrary to or inconsistent with the provisions of the at, apply to
and be included in:

(1)  determination of the amount of indebtedness secured by the
Mortgage at any time;

(2)  the indebtedness found due and owing to Lender in the judgment
of foreclosure and any subsequent supplemental judgments, orders, adjudications
or findings by the court of any additional indebtedness becoming due after such
entry of judgment, it being agreed that in any foreclosure judgment, the court may
reserve jurisdiction for such purpose;

29




1702547074 Page: 31 of 46

UNOFFICIAL COPY

10613018

Mortgage, computation of amount required to redeem, pursuant to Subsections
(d)(2) and (e) of Section 15-1603 of the Act;

(4)  determination of the amount deductible from sale proceeds
pursuant to Section 15-1512 of the Act;

(5)  application of income in the hands of any receiver or Lender in
possession; and

(6)  computation of any deficiency judgment pursuant to Subsections
{b)(2) and (e) of Sections 15-1508 and 15-151) of the Act.

fm)  Lender in Possession. In addition to any provision of the Mortgage
authorizing Lender to take or be placed in possession of the Property, or for the
appointméns of a receiver, Lender shall have the right, in accordance with
Sections 15-1791 and 15-1702 of the Act, to be placed in possession of the
Property or at.its request to have a receiver appointed, and such receiver, or
Lender, if and wlen placed in possession, shall have, in addition to any other
powers provided in the ortgage, all powers, immunities, and duties as provided
for in Sections 15-1701 anx 15-1703 of the Act. - - -

(1) Waiver of Red¢mpiion. Borrower acknowledges that the Property
does not constitute agricultural real estate, as defined in Section 15-1201 of the
Act or residential real estate as definzd.in Section 15-1219 of the Act. Pursuant to
Section 15-1601(b) of the Act, Borrowr hereby waives any and all right to
redemption.

Offset Rights. Subject to the provisions of this Mortgage, apply in
satisfaction of the Secured Debt or any amount it zny time to become due or
payable in connection with the ownership, occupancy, v, restoration or repair of
the Property, any deposits or other sums credited by or due from Lender to
Bomrower, including without limitation, Insurance Proceeds, Taking Proceeds and
funds held in the escrow account referred to in Paragraph 4.1(c}

q) Cure Rights. Whether or not an Event of Default tas' occurred
without releasing Borrower from any obligation hereunder or under'ti:; Loan
Documents, perform any of Borrower's obligations. In connection therewith,
Lender may enter upon the Property and do such acts and things as Lender deems
necessary or desirable to protect the Property or the Leases, including, without
limitation: (i) paying, purchasing, contesting or compromising any encumbrance
(including, without limitation, any junior debt outstanding), charge, lien, claim of
lien, Property Taxes and Charges or Property Liabilities; (i1) paying any Insurance
Premiums; (jii) employing counsel, accountants, contractors and other persons to
assist Lender in the foregoing; and (iv) undertaking the Clean-Up of any
Contamination.
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. _Possession of Property... Take physical possession.of the Property and of .

all books, records, and documents and accounts relating thereto and exercise,
without interference from Borrower, any and all rights which Borrower has with
respect to the Property, including, without limitation, the right at Borrower's
expense to rent and lease the Property, to collect rents, issues and profits, to hire a
professional property manager for the Property, to Clean-Up any Contamination
and to make from time to time all alierations, removations, repairs and
replacements to the Property as may seem proper to Lender, in Lender’s
reasonable judgment. Nothing in this Paragraph 8.2 shall impose any duty,
obligation or responsibility upon Lender for the control, care, management, repair
or Clean-Up of the Property. If necessary to obtain possession as provided for
above, Lender may, without exposure to liability from Borrower or other persons,
ivoke any and all legal remedies to dispossess Borrower, including, without
limitation, one or more actions for forcible entry and detainer, trespass and
restitutizn: Lender shall not be deemed a mortgagee in possession unless and
until Lender enters into actual possession of the Property.

(s) Recziver. Secure the appointment of a receiver or receivers, as a
matter of right for the Property whether such receivership be incident to a
proposed sale of such Troperty or otherwise, and without regard to the value of
the Property or the solvency of Borrower. Borrower hereby consents to the
appointment of such receiver or-receivers, waives any and all defenses to such
appointment and agrees not to_opnose any application therefor by Lender. The
appointment of such receiver, trustie or other appointee by virtue of any court
order or Laws shall not impair or in ¢y manner prejudice the rights of Lender to
receive payment of the rents and income putsvant to the Lease Assignment.

{t) Uniform Commercial Code Reviedizs. Exercise any and all rights
of a secured party with respect to the Personalty under the Uniform Commercial
Code of the State and in conjunction with, in adaitini to or in substitution for,
those rights and remedies:

W) take possession of, assemble and collect the Personalty or
render it unusable by Borrower; and

(i}  require Borrower to assemble the Personalty and-make it
available at any place Lender may designate so as to allow Lenazr to take
possession of or dispose of the Personalty.

Written notice mailed to Borrower, as provided herein, 15 days prior to the
date of public sale of the Personalty or prior to the date after which private sale of
the Personalty will be made, shall constitute reasonable notice. Any sale made
pursuant to the provisions of this Paragraph 8.2(g) shall be deemed o have been a
public sale conducted in a commercially reasonable manner, if held
contemporancously with the sale of the Property as provided in Paragraph 8.2(j)
of this Mortgage. In the event of a foreclosure sale, whether made by Lender
under the terms hereof, or under judgment of a court, the Personalty and the other
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. parts.of the Property may, at the option of Lender, be sold in parts.orasawhole. .
It shall not be necessary that Lender take possession of the Personalty prior to the
time that any sale pursuant to the provisions of this Paragraph 8.2(g) is conducted
and it shall not be necessary that the Personalty be present at the location of such
sale.

BORROWER HEREBY AUTHORIZES LENDER TO FILE
FINANCING STATEMENTS WITH RESPECT TO THE PERSONALTY,
WITH ALL APPROPRIATE FILING OFFICES. A CARBON,
PHOTOGRAPHIC OR OTHER REPRODUCTION OF THIS MORTGAGE OR
ANY FINANCING STATEMENT RELATING TO THIS MORTGAGE SHALL
&E SUFFICIENT AS A FINANCING STATEMENT. THIS MORTGAGE IS
E¥EECTIVE AND SHALL BE EFFECTIVE AS A FINANCING STATEMENT
FILED AS A FIXTURE FILING WITH RESPECT TO ALL GOODS WHICH
ARE ‘C% ARE TO BECOME FIXTURES INCLUDED WITHIN THE
PROPERTY AND IS TO BE FILED FOR RECORD IN THE REAL ESTATE
RECORDS OF THE LOCATION IN THE STATE WHERE THE PROPERTY
IS SITUATED, THE MAILING ADDRESS OF LENDER AND THE ADDRESS
OF BORROWER._FROM WHICH INFORMATION CONCERNING THE
SECURITY INTEREST -MAY BE OBTAINED, ARE SET FORTH ON THE
COVER SHEET HERECY '

(u} Judicial Actions. Commence and maintain an action or actions in
any court of competent jurisdictior to foreclose this Mortgage pursuant to the
Laws of the State or to obtain speciiis’exforcement of the covenants of Borrower
hereunder. Borrower agrees that such cevenants shall be specifically enforceable
by injunction or any other appropriate equitzUie remedy.

fv) Subrogation. Have and exercise atl rights and remedies of any
person, entity or body politic to whom Lender renders zavment or performance in
connection with the exercise of its rights and rcedies under the Loan
Documents, including, without limitation, any rights or temedies under any
mechanic’s or vendor's lien or liens, superior titles, mortgages, deeds of trust,
liens, encumbrances, rights, equities and charges of all kizds peretofore or
hereafter existing on the Property to the extent that the same ore paid or
discharged from the proceeds of the Note whether or not released of record,

tw)  Sale. Sell the Property in accordance with Laws.

(x) Other. Take such other actions or commence such other
proceedings as Lender deems necessary or advisable to protect its interest in the
Property and its ability to collect the Secured Debt as are available under Laws.

Any sums advanced by Lender under this Paragraph 8.2 shall bear interest at the
lesser of (i) the Default Rate specified in the Note or (i) the maximum nonusurious
interest rate permitted by applicable law, and shall be payable by Borrower on demand.
Such sums together with such interest shall constitute a part of the Secured Debt.
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o All sums realized by 1.ender under this Paragraph 8.2, less all costs and expenses

incurred by Lender under this Paragraph 8.2, including, without limitation, reasonable
attorneys fees and-disbursements, property management fees, costs of title commitments,
inspections, environmental site assessments and testing, engineering reports, alterations,
renovations, repairs and replacements made or authorized by Lender and all expenses
incident to Lender taking possession of the Property, and such sums as Lender reasonably
deems appropriate as a reserve to meet future expenses of the Property. shall be applied
to the Secured Debt in such order as Lender shall determine. Thereafter, any balance shall
be paid to the person or persons legally entitled thereto.

83  Holding Over. Should Borrower, after Lender has obtained title to the
Prope:cy, continue in possession of any part of the Property, either lawfully or
untawiv'iy) Borrower shall be a tenant from day to day, terminable at the will of either
Borrower 1-_ender, at a reasonable rental per diem, such rental to be due and payable
daily to Lender

8.4  General Provisions.

(h) Midtiple Sales. Several sales may be made pursuant to Paragraph
8.2 without exhaustinig Lender's right to such remedy for any unsatisfied part of
the Secured Debt and weithout exhausting the power to exercise such remedy for
any other part of the Secur:d Debt, whether matured at the time or subsequently
maturing. If a part of the Propery is sold pursuant to Paragraph 8.2, and the
proceeds thereof do not fully pay aad satisfy the Secured Debt, such sale, if so
made, shall not in any manner affest.the unpaid and unsatisfied part of the
Secured Debt, but as to such unpaid ‘ard unsatisfied part, the Loan Documents
shall remain in full force and effect as though-no such sale had been made.

(i) Cumulative Remedies. All of the rights, remedies and options set
forth in Paragraph 8.2 or otherwise available at law o in equity, are cumulative
and may be exercised without regard to the adequacy of & 2xclusion of any other
right, remedy, option or security held by Lender.

) Right to Purchase. At any sale of the Prensity pursuant to
Paragraph 8.2, Lender shali have the right to purchase the Prope:iy being sold,
and in such case the right to credit against the amount of the bid madc therefor (to
the extent necessary) all or any of the Secured Debt then due.

(k) Right to Terminate Proceedings. Lender may, in its sole
unfettered discretion, at any time before conclusion of any proceeding or other
action brought in connection with its exercise of the remedies provided for in
Paragraph 8.2, terminate, without prejudice to Lender, such proceedings or
actions.

) No Waiver or Release. Lender may resort to any remedies and the
security given by the Loan Documents in whole ar in part, and in such portions
and in such order as may seem best to Lender in its sole unfettered discretion, and
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—— ———any such action shall noi_in any way be_considered as a waiver of any_of the

rights, benefits or remedies evidenced by the Loan Documents. The failure of
Lender 10 exercise any right, remedy or option provided for in the Loan
Documents shall not be deemed to be a waiver of any of the covenants or
obligations secured by the Loan Documents. No sale of all or any of the Property,
no forbearance on the part of Lender and no extension of the time for the payment
of the whole or any part of the Secured Debt or any other indulgence given by
Lender to Borrower or any other person or entity, shall operate to release or in any
manner affect Lender's interest in the Property, or the liability of Borrower to pay
the Secured Debt, except to the extent that such liability shall be reduced by
proceeds of sale of all or any of the Property received by Lender.

(m} Waivers and Agreements Regarding Remedies. To the full extent
Bor'ower may do so and with respect 1o Lender's exercise of its remedies
hereunde:, Borrower hereby:

(")~ agrees that Borrower will not at any time insist upon, plead,
claim oi take-the benefit or advantage of any Laws now or hereafter in
force prov.ding for any appraisal or appraisement, valuation, stay,
extension or redeinntion, and waives and releases all rights of redemption,
valuation, appraizei or appraisement, stay of execution, extension and
notice of election to rnatrie or declare due the whole of the Secured Debt;

(i)  waives all righis to marshalling of the assets of Borrower,
Borrower’s partners, members ap2 shareholders, and others with interests
in Borrower, including the Properiy, or to a sale in inverse order of
alienation in the event of foreclosurz-of the interests hercby created, and
agrees not to assert any right under any L.aw. nertaining to the marshalling
of assets, the sale in inverse order of -a'icnation, the exemption of
homestead, the administration of estates of 0zcedents, or other matters
whatsoever to defeat, reduce or affect the right of Lénder under the terms
of the Loan Documents to sale of the Property for the collection of the
Secured Debt without any prior or different resort for col'ection, or the
right of Lender to the payment of the Secured Debt out of tlie groceeds of
sale of the Property in preference to every other claimant whatsnever:

(iti) waives any right to bring or utilize any defense,
counterclaim or setoff, other than one in good faith which denies the
existence or sufficiency of the facts upon which the foreclosure action is
grounded or which is based on Lender's wrongful actions. If any defense,
counterclaim or setoff (other than one permitted by the preceding
sentence) is timely raised in such foreclosure action, such defense,
counterclaim or setoff shall be dismissed. If such defense, counterclaim or
setoff is based on a claim which could be tried in an action for money
damages, the foregoing waiver shall not bar a separate action for such
damages (unless such claim is required by Laws or applicable rules of
procedure to be pleaded in or consolidated with the action initiated by
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Lender) hut such separate_action shall not thereafter be consolidated with
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Lender's foreclosure action. The bringing of such separate action for
money damages shall not be deemed to afford any grounds for staying
Lender's foreclosure action;

(iv)  waives and relinquishes any and all rights and remedies
which Borrower may have or be able to assert by reason of the provisions
of any Laws pertaining to the rights and remedies of sureties;

(v)  waives the defense of laches and any applicable statutes of
limitation; and

(vi)  waives any and all rights to compel partition of all or any
part of the Property.

(1) WAIVER OF JURY TRIAL. BORROWER HEREBY
WAIVES TXiAL BY JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM BROUGHT BY LENDER, ON OR IN RESPECT OF
ANY MATTER WHATSOEVER ARISING OUT OF, OR IN ANY WAY
CONNECTED WITtl) THIS MORTGAGE OR ANY OF THE OTHER
LOAN DOCUMENTS, OB THE RELATIONSHIP OF BORROWER AND
LENDER HEREUNDER OR THEREUNDER.

(o) Lender's Discretior. ) Unless specifically stated otherwise, Lender
may exercise its options and remedies under any of the Loan Documents in its
sole unfettered discretion.

() Sales. In the event of the sale or-cther disposition of the Property
pursuant to Paragraph 8.2 and the execution.of u deed or other conveyance
pursrant thereto, the recitals therein of facts (such ds default, the giving of notice
of default and notice of sale, demand that such-sale should be made,
postponement of sale, terms of sale, sale, purchase, payment of purchase price and
other facts affecting the regularity or validity of such sale ur disposition) shall be
conclusive proof of the truth of such facts. Any such deed or convevance shall be
conclusive against all persons as to such facts recited therein.

9. POSSESSION AND DEFEASANCE.

91  Possession. Until the occurrence of an Event of Default and except as
otherwise expressly provided to the contrary in any of the Loan Documents, Borrower
shall retain full possession of the Property with full right to use the Property and to
collect the rents, issues and profits therefrom, subject, however, to all of the terms and
provisions of the Loan Documents.

9.2 Defeasance. If the Secured Debt is paid in full and if all of the covenants,
warranties, conditions, undertakings and agreements made in the Loan Documents are
kept and performed, then, in that event only, all rights under the Loan Documents shall
terminate and the Property shall become wholly clear of the liens, grants, security
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cause to be released, such liens, grants, assignments, conveyances and security interests
in due form at Borrower's cost, and this Mortgage shall be void.

To the extent permitted by Laws such an instrument may describe the grantee as
"the person or persons legally entitled thereto.” Lender shall not have any duty to
determine the rights of persons claiming to be rightful grantees of any of the Property.
When the Property has been fully released, such release shali operate as a reassignment
of all future rents, issues and profits of the Property to the person or persons legally
entitled thereto, unless such release expressly provides to the contrary.

Motwithstanding the foregoing, Borrower's obligation under Paragraph 4.15(c)
(envir¢nental indemnity) shall not terminate and shall survive the discharge of the Loan
Documenis “whether through full payment of the Secured Debt, foreclosure, deed in lieu
of foreclosure” or otherwise, for the benefit of Lender and its successors and assigns,
including without Yinitation, any purchaser at a foreclosure sale.

10. GENERAL.

10.1  Lender's Righito Waive, Consent or Release. Lender may at any time and
from time to time, in writing: {a) »vaive compliance by Borrower with any covenant
herein made by Borrower to the ex ent and in the manner specified in such writing; (b)
consent to Borrower doing any act which 3orrower is prohibited hereunder from doing,
or consent to Borrower's failing to do any act which Borrower is required hereunder to
do, to the extent and in the manner specified tn-41:ch writing; or (c) release any part of the
Property, or any interest therein from this Morigzg= and the lien of the Loan Documents,
No such act shall in any way impair the rights hereviider of Lender except to the extent
specifically agreed to by Lender in such writing.

10.2 No Impairmem. The interests and rights or Lender under the Loan
Documents shall not be impaired by any indulgence, including without limitation: (a)
any renewal, extension or modification which Lender may grant with respect to any of
the Secured Debt; (b) any surrender, compromise, release, renewal, exiension, exchange
or substitution which Lender may grant in respect of the Property or any-intcrast therein;
or (c) any release or indulgence granted to any maker, endorser, guarantor, indemnitor or
surety of any of the Secured Debt,

10.3  Amendments. The Loan Documents may not be waived, changed or
discharged orally, but only by an agreement in writing and signed by Lender, and any
oral waiver, change or discharge of any provision of the Loan Documents shall be
without authority and of no force and effect. Any waiver, change or discharge shall be
effective only in the specific instances and for the purposes for which given and to the
extent therein specified.

10.4  No Usury. Any provision contained in any of the Loan Documents

notwithstanding, Lender shall not be entitled to receive or collect, nor shall Borrower be
obligated to pay interest on any of the Secured Debt in excess of the maximum rate of
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- . -interest permitted hy Laws, and if any provisions of the Loan Documents shall ever be

construed or held to permit the collection or to require the payment of any amount of
interest in excess of that permitted by such Laws, the provisions of this Paragraph 10.4
shall control unless contrary or inconsistent with any provisions of the Note, in which
case the provisions of the Note shall control. Borrower and Lender intend to conform
strictly to the usury Laws now in force, and the Loan Documents evidencing or relating
to any of the Secured Debt shall be held subject 1o modification to conform to said Laws
as now or hercafter construed.

105 Notices. Any notice, request, demand or other communication required or
penmitted under the Loan Documents (unless otherwise expressly provided therein) shall
be givui in writing by delivering the same in person to the intended addressee, by
overnigi courier service with guaranteed next day delivery or by certified United States
Mail postage rrepaid sent to the intended addressee at the applicable Notice Address or to
such different azdress as either Borrower or Lender shall have designated by written
notice to the othe:sent in accordance herewith. Such notices shall be deemed given when
received or, if earlier, ir. the case of delivery by courier service with guaranteed next day
delivery, the next day or the day designated for delivery, or in the case of delivery by
certified United States Mail. two days after deposit therein. No notice to or demand on
Borrower in any case shall ¢f.itself entitle Borrower to any other or further notice or
demand in similar or other circurisiznces. ' - o o

10.6  Successors and Assigns. The terms, provisions, covenants and conditions
hereof shall be binding upon Borrower, ‘and- any permitted successors and assigns of
Borrower, and shall inure to the benefit of “e:der and its successors, substitutes and
assigns, and shal) constitute covenants running with the Land. Al references in this
Mortgage to Borrower or Lender shall be deeried to include all such successots,
substitutes and assigns.

If in contravention of the provisions of this Mortgage i niherwise, ownership of
the Property or any portion thereof becomes vested in a perscn oOther than Borrower,
Lender may, without notice to Borrower, whether or not Lende: has given written
consent to such change in ownership, deal with such successor or suczessars in interest
with reference to the Loan Documents and the Secured Debt in the same riavaer as with
Borrower, without in any way vitiating or discharging Lender's remedies o Gorrower's
liability under the Loan Documents or on the Secured Debt.

10.7  Severability. A determination that any provision of the Loan Documents
is unenforceable or invalid shall not affect the enforceability or validity of any other
provision, and any determination that the application of any provision of the Loan
Documents to any person or circumstances is illegal or unenforceable shall not affect the
enforceability or validity of such provision as it may apply to any other persons or
circumstances.

10.8  Gender and Construction. Within this Mortgage, words of any gender
shall be held and construed to include any other gender, and words in the singular number
shall be held and construed to include the plural, unless the context otherwise requires.

37
10613018




10613018

. References in this Mortgage tq "herein ",~hereunder” or "hereby" shall refer ta this entire

1702547074 Page: 39 of 46

UNOFFICIAL COPY

Mortgage, unless the context otherwise requires. When the phrase "in its sole unfettered
discretion” is used in the Loan Documents with respect to Lender, it shall permit Lender
to evaluate such criteria (without allowance for reasonableness) as it chooses in
approving or disapproving the requested or pending action.

10.9  Joint and Several Liability. If Borrower is composed of more than one
party, the obligations, covenants, agreements, representations and warranties contained in
the Loan Documents, as well as the obligations arising thereunder, are and shall be joint
and several as to each such party.

10.10 Modifications. References to any of the Loan Documents in this Mortgage
shall iricrugs all amendments, modifications, extensions and renewals thereof.

10.11 “urverning Law. This Mortgage shall be construed according to and
governed by the luws of the State.

10.12 Captions. All paragraph and subparagraph captions are for convenience
of reference only and shall not affect the construction of any provision herein,

10.13 Nonrecourse. Borrower's personal liability hereunder is limited as set
forth in the Note.

10.14 Acknowledgment of Receiz., Borrower hereby acknowledges receipt,
without charge, of a true and complete copy of this Mortgage.

10.15 Time of the Essence. Time is of the essence of each and every payment
and/or performance obligation of Borrower and the Guaiantor(s) under this Mortgage or
any of the other Loan Documents.

10.16 Exhibits. The following are the Exhibits reférrsd fo in this Mortgage,
which are hereby incorporated by reference herein:

Exhibit A - Property Description

10.17 Business Purpose. Borrower represents, covenants and agrecs that all of
the proceeds of the Note secured by this Mortgage will be used solely for ousiness
purposes and in furtherance of the regular business affairs of Borrower,

10.18 Waiver of Co-Tenancy Rights. Borrower, and each party comprising
Grantor, hereby waive all of their co-tenancy rights provided at law or in equity for
tenants in common between, among or against each other, including, without limitation,
any right to partition the Property.

10.19 ERISA. Borrower hereby represents, warrants and agrees that as of the
date hereof, none of the investors in or owners of the Borrower is an employee benefit
plan as defined in Section 3(3) of the Employee Retirement Income Security Act of 1974
as amended, a plan as defined in Section 4975(e)(1) of the Internal Revenue Code of
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1986 as amended, nor an entity the assets of which are_deemed_to include. plan_assets,
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pursuant to Department of Labor regulation Section 2510.3-101 (the “Plan Asset
Regulation™). Borrower further represents, warrants and agrees that at all times during
the term of the Loan, the Borrower shall satisfy an exception to the Plan Asset
Regulation, such that the assets of the Borrower shall not be deemed to include plan
assets. 1f at any time during the entire term of the Loan any of the investors in or owners
of the Borrower shall include a plan or entity described in the first sentence of this
Paragraph, Borrower shall as soon as reasonably possible following an investment by
such a plan or entity, provide Lender with an opinion of counsel reasonably satisfactory
to Lender indicating that the assets of the Borrower are not deemed to include plan assets
pursuznt to the Plan Asset Regulation. In lieu of such an opinion, the Lender may in its
sole discretion accept such other assurances from the Borrower as are necessary to satisfy
Lender it iis sole discretion that the assets of the Borrower are not deemed to include
plan assets. bursuant to the Plan Asset Regulation. Bomower understands that the
representations snd warranties herein are a material inducement to Lender in the making
of the Loan, witiout_which Lender would have been unwilling to proceed with the
closing of the Loan.

10.20 Property Management Agreement. Any property management agreement
between Borrower or any agent of Borrower and a property manager for or relating to all
or a part of the Property, whether row in effect or entered into hereafier, shail contain a
subordination provision whereby the property manager forever and unconditionally
subordinates to the lien of this Mortgage and the Loan Documents any and all mechanics’
lien rights and claims that it or anyone claimiig through or under it may have at any time
pursuant to any statute or law (including, wiipsat limitation, 770 ILCS 60/0.01). Such
property management agreement or a short form thereof including such subordination
shall, at Lender’s request, be recorded with the Gilice »f.the Recorder of Deeds for the
county in which the Property is located. Borrower's failure *o. cause any of the foregoing
to occur shall constitute an Event of Default under this Mortgaze.

10.21 Collateral Protection Act. The following nofice 1= being provided to
Borrower pursuant to the Collateral Protection Act (815 ILCS 120/1 et seq.) to allow
Lender to place collateral protection insurance:

Unless Borrower provides Lender with evidence of the insurance requi:ed by this
Mortgage, Lender may purchase insurance at Borrower's expense 0 protect
Lender's interest in the Property or any other collateral for the indebtedness
secured hereby. * This insurance may, but need not, protect Borrower's interests.
The coverage Lender purchases may not pay any claim that Borrower makes or
any claim that is made against Borrower in connection with the Property or any
other collateral for the indebtedness secured hereby. Borrower may later cancel
any insurance purchased by Lender, but only after providing Lender with
evidence that Borrower has obtained insurance as required under by this
Mortgage or any other Loan Document. If Lender purchases insurance for the
Property or any other collateral for the indebtedness secured hereby, Borrower
shall be responsible for the costs of that insurance, including interest and any
other charges that Lender may lawfully impose in connection with the placement
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———of the insurance.. The costs of the insurance_may be added tg the indebtedness

secured hereby. The costs of the insurance may be more than the cost of
insurance that Borrower may be able to obtain on its own.

10.22 Property Release Privilege. Provided that no Event of Default exists
under the terms of any of the Loan Documents, Borrower at any point after February 28,
2018 shall have the one time right to sell one of the two parcels (the “Release Parcel”) to
an unrelated third party and partially prepay the Loan and to thereby obtain a partial
release of the Mortgage securing the Loan (the “Release Privilege), subject to the
follawing conditions:

(@)  Borrower shall provide sixty (60) days prior written notice to
ceiwler of its desire to exercise the Release Privilege (“Borrower’'s Release
Request™):

(o) the remaining Parcel, not including the Release Parcel (the
“Remaining Fatcel”), is generating at least a 1.30 to 1.0 debt service coverage
ratio (as calcuiated by Lender in its sole discretion);

(c)  the rentable space of the Remaining Parcel shall be no less than
100% occupied with nc’ e.pected lease rollover within twelve (12) months of
Borrower’s exercise of the H.elease Privilege, as determined by Lender in its sole
discretion;

(d)  the in-place annual brse rent (excluding free rent, expense/CAM
reimbursements, percentage rents, or aduitional free rent of any kind) of the
Remaining Parcel is greater than or equal 10 %6.50 per square foot;

(e}  Borrower shall pay all costs, fees and expenses associated with the
Release Privilege, including without limitation, a_ $2.500 processing fee plus
100% of all attorneys® fees and expenses incurred by i op behalf of Lender in
connection therewith, and all such sums shall be due and néyable on the date of
closing and delivery of the release documentation by Lender;

(f) Borrower shall provide Lender with an endorsement t« i3 loan title
policy with respect to the Remaining Parcels in form and substance sat/sfactory to
Lender insuring the Loan through the date and time of recording of the telease
and modification instrument, with no new exceptions since the date hereof unless
approved by Lender in writing. Such endorsement shall also (i) insure that the
Remaining Parcel has access to the same publicly dedicated streets as it did prior
to the release (if applicable), and (i) amend the Jegal description of the Property
10 include only the Remaining Parcel;

(g)  If applicable, Borrower shall have created easements for utilities,
signage, drainage, parking, ingress and egress, and other appropriate purposes in,
on and over the Release Parcel for the benefit of the Remaining Parcel to the
extent required by Lender, and such easements shall be insured as appurtenances
in Lender’s loan policy via the endorsement required above, if applicable; and
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~— --——(h) _ Bomower_shall have _paid fo_[ender the Release Price (as .

hereinafter defined) and the Prepayment Fee (as such term is defined in the Note)
only on such Amortized Principal Allocation (as hereinafter defined), as
calculated in accordance with the provisions of the Note (“Release Prepayment
Fee™). As used herein, the “Release Price” shall be calculated pursuant to the
following:

(1) The total principal amount of the Loan is allocated by
Lender to the Parcels in the following initial amounts (“Principal
Allocation”) and in the following percentages of the total Loan amount
(“Allocation Percentage”): -

PARCEL PRINCIPAL ALLOCATION
ALLOCATION | PERCENTAGE
(431000 Remington Road $644,000.00 56%
(B) 1055 Remington Road $506,000.00 44%

- (i) As monthly installments of principal and interest are made
in accordance with tlie terms and conditions of the Note and other Loan
Documents, the Principil Allocation for each Parcel shall be reduced by
that Allocation Percentage of \be amortized principal amount paid, but the
Allocation Percentage for ©ach Parcel shall remain constant until
Borrower exercises its Release Frivilige.

(i)  Promptly following Lendcr’s eceipt of Borrower's Release
Request, Lender shall determine the relase price (“Release Price™)
payable for the Parcel identified in the Borrower’s Release Request, which
such Release Price shall be an amount equal o one hundred twenty
percent (120%) of the then remaining Principal Allccotion for such Parcel
based upon the Allocation Percentage for such Parcel mul iplied by the
then outstanding principal balance of the Loan (“Amortized Principal
Allocation).

§)] Notwithstanding anything to the contrary contained herein and
provided that no Event of Default exists under the terms of any of the Loan
Documents, if at the time of Borrower’s Release Request the Property is 100%
vacant, Lender shall not unreasonably deny Borrower’s Release Request but
Lender shall have the right, in its sole discretion, to adjust the Allocation
Percentage and Principal Allocation for both Parcel A and Parcel B that would be
due in connection with Borrower’s Release Request pursuant to this paragraph..

Once the Release Privilege has been fully exercised in accordance with this Section
10.22. the then remaining principal balance of the Loan shall be reamortized over the
then remaining Amortization Period.
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-+ =~ .. [Remainder of Page Intentionally Left Blank; Signature Page Follows] . . .
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SIGNATURE PAGE
TO
MORTGAGE AND SECURITY AGREEMENT

IN WITNESS WHEREOQF, this Mortgage has been executed and delivered as of the date
hereof.

BORROWER:
Remington Road Properties L.L.C.,

an [llinois limited liability m
By: Eb..é:u@

Name: William A, Lederer
Title: - Manager

STATEOF  TAliipis
! 8s,

COUNTY OF Lal(

Before me, a Notary Public in and for said state, personally appeared William A. Lederer,
the Manager of Remington Road Propetti¢s L..L.C., an Illinois limited liability company, who
acknowledged that he did execute the foregoing nstrument for and on behalf of said limited
liability company.

IN WITNESS WHEREQF, I have here
notarial seal on this ﬁ%, day of January 2017,

et svuscribed my name and affixed my

FoR.

Publi ¥ PUBLIC - STAIE T TLINOIS
w’?ommssm EXPIRE 504/15/18
p A
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EXHIBIT A
PROPERTY DESCRIPTION




1702547074 Page: 46 of 46

UNOFFICIAL COPY

CHICAGO TITLE INSURANCE COMPANY

ORDER NUMBER: 1401 008983308 D2
STREET ADDRESS: 1000 & 1050 REMINGTON ROAD

CITY: SCHAUMBERG COUNTY: cook (I 72
TAXNUMBER: /97 (| P O +p <

LEGAL DESCRIPTION:

PARCEL 1:

LOT 1 IN THE PLAY OF RESUBDIVISION OF LOT 2 (EXCEPT THE NORTH 68.69 FEET
THEREQF, AS MEASUKE"> /T RIGHT ANGLES TO THE NORTH LINE THEREOF) IN THE
RESUBDIVISION OF PART OF OUT-LOT "D" IN SCHAUMBURG INDUSTRIAL PARK AS RECORDED
JUNE 10, 1968 UNDER DOCWAFNT NUMBER 208656510 AND FILED WITH THE REGISTRAR OF
DEEDS UNDER TORRENS REGISTRATION NUMBER 2455597, BEING A SUBDIVISION OF THE
SOUTH EAST 1/4 OF SECTION 11, vHE NORTHEAST 1/4 OF SECTION 11, PART OF THE
SOUTHWEST 1/4 OF SECTION 12, PAPT OF THE MORTHWEST 1/4 OF SECTION 13, AND PART
OF THE NORTHEAST 1/4 OF SECTION 14, TOWNSHIP 41 NORTH, RANGE 10, EAST OF THE
THIRD PRINCIPAL MERIDIAN, ACCORDING (0 THE PLAT OF SAID RESUBDIVISION REGISTERED
IN THE OFFICE OF THE REGISTRAR OF TITL:S OF COOK COUNTY, ILLINOIS ON FEBRUARY
27, 1978 AS DOCUMENT NUMBER 3001374 IN 00K COUNTY, {LLINOIS.

PARCEL 2:

LOT 2 IN THE PLAT OF RESUBDIVISION OF LOT 2 (EXCEPT fWE NORTH 68.69 FEET
THEREQF, AS MEASURED AT RIGHT ANGLES TQ THE NORTH LINE WHEREOF) IN THE
RESUBDIVISION OF PART OF OUT-LOT "D" IN SCHAUMBURG INDUSTRIAL PARK AS RECORDED
JUNE 10, 1969 UNDER DOCUMENT NUMBER 20866510 AND FILED WITH THE REGISTRAR OF
DEEDS UNDER TORRENS REGISTRATION NUMBER 2455597, BEING A SUBUIM!SION OF THE
SOUTH EAST 1/4 OF SECTION 11 THE NORTHEAST 1/4 OF SECTION 11 PART -OF THE
SOUTHWEST 1/4 OF SECTION 12, PART OF THE NORTHWEST 1/4 OF SECTION.13 AND PART OF
THE NORTHEAST 1/4 OF SECTION 14, TOWNSHIP 41 NORTH, RANGE 10 EAST OF TH: THIRD
PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT OF SAID RESUBDIVISION REGISTERER IN
THE OFFICE OF THE REGISTRAR OF TITLES OF COOK COUNTY, ILLINOIS ON FEBRUARY .27,
1978 AS DOCUMENT NUMBER 3001374 IN COOK COUNTY, ILLINOIS.

LEGALD EC2 01/23/17




