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MORTGAGE, SECURITY AGREEMENT, FINANCING STATEMENT, FIXTURE FILING
AND ASSIGNMENT OF LEASES AND RENTS

STATE OF ILLINOIS §
§ KNOW ALL MEN BY THESE PRESENTS:
COUNTY OF COOK §

This MORTGAGE, SECURITY AGREEMENT, FINANCING STATEMENT, FIXTURE
FILING AND ASSIGNMENT OF LEASES AND RENTS, dated as of July ___, 2017 (as may be amended.
restated, replaced, supplemented, or otherwise modified from time to time, this “Security Instrument”), is
made by ECT Commercial Il LLC, a Delaware limited liability company (the “Grantor”), having its
principal oftice 2t: ¢/o Excelsior Capital Partners LLC, 4695 MacArthur Court, Suite 370, Newport Beach,
CA 92660, Attn: Xavi Bhagavatula, with respect to the real property described on Exhibit A attached hereto
and made a part heiect (the “Land™), to PACIFIC WESTERN BANK, a California state-chartered bank
(“Pacific Western”), haviaz an address at 5404 Wisconsin Ave., 2nd Floor, Chevy Chase, Maryland 20815,
Aun: SFG Portfolio Manager. as agent for itself and the other Lenders (as defined below) (as defined below)
(in such capacity, together w:iii its successors and assigns, the “Agent”), on behalf of Lenders.

RECITALS:
WHEREAS, Grantor is the owner of (i) the fee simple interest in:

Parcel ID Numbers: 16-31-108-014-00)0, 16-31-108-015-0000, 16-31-108-016-0000, 16-31-108-
017-0000, 16-31-108-018-0000, 16-31-108-019-0000 :6-31-108-020-0000 with a

Property Address:3229-3237 Harlem Avenue, BZrwyn, IL 60402

The foregoing collectively referred to as the “Fee Parcel” and (ii) title to the Improvements (as
defined below).

WHEREAS, pursuant to that certain Loan and Security Agreemen:, dated as of May 30, 2014 (as
may be amended, restated, replaced, supplemented and/or otherwise modified {rom time to time, the “Loan
Agreement™), between Agent, Borrower {as defined below), and the financial iastitations party thereto from
time to time (each a “Lender” and collectively, the *Lender”), the Lenders made < loan.{the “Loan”) in the
original principal amount of $23,693,139 as evidenced by that certain Promissoiy Note (as amended.
restated, replaced, supplemented and/or otherwise modified from time to time, the “Note™). :ated as of May
30, 2014, made by Borrower in favor of Pacific Western;

WHEREAS, in order to further secure the Loan and the “Obligations” under and as detined in the
Loan Agreement, Borrower has executed, among other documents, certain other mortgages, deeds of trust.
deeds to secure debt, and related instruments, for the benefit of Agent, encumbering, among other things,
any other Borrower Property; and

WHEREAS, Grantor and Agent intend these Recitals to be a material part of this Security
Instrument and to secure the Obligations (as defined below).
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ARTICLE 1. SECURED INDEBTEDNESS

NOW, THEREFORE, in consideration of the Loan to Borrower evidenced by the Note and for
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Grantor hereby agrees as follows:

TO SECURE:

(a) payment and performance of all covenants, conditions, liabilities and obligations of
Borrower (including Grantor) to Lenders contained in the Loan Agreement and the other Loan Documents;

(b) payment of the indebtedness evidenced by, the Note plus all interest and all fees, including,
without limitaiion, the Prepayment Fee (as defined in the Loan Agreement) payable thereunder;

(c) pavarnt and performance of all covenants, conditions, liabilities and obligations of
Grantor contained in't'is)Security Instrument and any extensions, renewals or modifications hereof;

(d) payment anJd-performance of all covenants, conditions, liabilities and obligations of
Borrower {including Grantor) {including without limitation, the “Obligations™ (as defined in the Loan
Agreement)) contained in Loan Agieement and each of the other Loan Documents (as defined below);

(e) without limiting the forezoing, payment of all indebtedness, liabilities, and amounts from
time to time incurred by Borrower (including Grantor) pursuant to the Note. this Security Instrument. the
Loan Agreement or such other Loan Documetiis, even if the aggregate amount of the monetary obligation
outstanding at any one time exceeds the face ameantiof the Note (all of the foregoing indebtedness and
monetary liabilities set forth in clauses (a) through {d) above and this clause (e), collectively, the
“Indebtedness™); and

(f) payment of the Indebtedness together with < payment and performance of all other
covenants, conditions, liabilities and obligations described anw set forth in clauses (a) through (e) above
and in this clause (f), collectively, the *Obligations”.

ARTICLE II. GRANTING CLAUSE>

NOW, THEREFORE, THIS SECURITY INSTRUMENT WITNESNETH: that Grantor. in
consideration of the premises, the Indebtedness evidenced by the Note, and othzr grod and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, by these presesis does hereby
irrevocably grant and create a first priority Lien (as defined below) on and security interest-in, subject to
the Permitted Liens and the provisions hereof and of the other Loan Documents, and-aacs hereby
MORTGAGE, SELL, BARGAIN. CONVEY, WARRANT AND GRANT A SECURITY INTEREST IN
AND PLEDGE to Agent and its successors and assigns forever, all of Grantor's estate, right. title and
interest now owned or hereafter acquired in. to and under any and all the following property (with respect
to the Fee Parcel described in the following Granting Clauses) (collectively, the “Property™):

(A) the Land;

(B) all additional lands, estates and development rights hereafter acquired by Grantor for use
in connection with the Land and the development of the Land and all additional lands and estates therein
which may, from time to time, by supplemental mortgage, deed to secure debt, deed of trust, or otherwise,
be expressly made subject to the lien of this Security Instrument;
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(C) all of Grantor’s rights. title. and interests in and to the buildings, foundations. structures.
improvements, and fixtures now or hereafter located or erected on or within the Land (the “Improvements”);

(D) all of Grantor’s rights, title and interests in and to (1) all streets, avenues, roads, alleys,
passages, places, sidewalks, strips and gores of land and ways. existing or proposed. public or private.
adjacent to the Land, and all reversionary rights with respect to the vacation of said streets, avenues, roads,
alleys, passages, places, sidewalks and ways in the land lying thereunder; (2) all air, light, lateral support,
development, drainage, oil, gas and mineral rights, options to purchase or lease, waters, water courses and
riparian rights now or hereafter pertaining to or used in connection with the Land and/or the Improvements;
(3) all and singular, the tenements, hereditaments, rights of way, easements, appendages and appurtenances
and property now or hereafter belonging or in any way appertaining to the Land and/or the Improvements;
and (4) all estate, right, title, claim or demand whatsoever, either at law or in equity, in possession or
expectancy, o1, 11 and to the Land and/or the Improvements (collectively, the **Appurtenances™);

(E) allo1 Grantor’s rights, title and interests in and to all personal property of any kind or nature
whatsoever, whether t:ngible or intangible and whether now owned or hereafter acquired, in which Grantor
now has or hereafter acquires an interest. including, without limitation: (1) all reserve, deposit and impound
and other accounts of Borroyrcr from time to time; (2) all contracts and agreements relating to the Property
(other than the Leases), incluimnz operating agreements and management agreements, and all other
documents, books and records relzied to the ownership and operation of the Property (provided, that all of
such agreements shall be subordinate to this Security Instrument, and Agent shall have no responsibility
for the performance of Grantor’s obligaions thereunder) and all general intangibles (including payment
intangibles, trademarks, trade names, goodvil’, software and symbols); (3) to the extent permitted by law:
all consents, Licenses (as defined below) (inclading any licenses held by Grantor permitting the sale of
liquor at any of the Property the transfer and/or asiigninent of which is permitted by law without filing or
other qualification), permits, certificates, government ap provals, warranties, guaranties, bonds, letters of
credit, causes of action, judgments, claims, profits, security. deposits, utility deposits, and all rebates or
refunds of fees, taxes, assessments. charges or deposits pawd «cany governmental or quasi-governmental
entity, including any court, department, commission, board. burean agency, administration, service, district
or other instrumentality of any governmental entity, all sewer and rvaer taps, appurtenant water stock or
water rights, allocations and agreements for uviilities; (4) all money, instuments and documents (whether
tangible or electronic) arising from or by virtue of any transactions; anc (£) all “Cash proceeds”, *Chattel
paper”, “Collateral”, “Commercial tort claims”. “Deposit accounts”, “Dociments”, “Electronic chattel
paper”, “Equipment”, “Fixtures”, *“General intangibles”, “Goods”, ‘Insimments”, “Inventory”,
“Investment property”, “Letter of credit rights”, “Noncash proceeds”, “Payment intazigibles”, “Proceeds”,
“Software”, “Supporting Obligations”, and “Tangible chattel paper”, as defined in the Uniferm Commercial
Code of the state in which the Land is located (the “UCC™), in which Grantor has any im«rest, wherever
located. whether currently owned or hereafter acquired (including, without limitation, ail (i} machinery.
tools, appliances, apparatus, equipment, and fittings; (i) rugs, carpets and other floor coverings; (iii) street
lights, lamps, and other lighting fixtures; (iv) office maintenance and other supplies; (v) apparatus,
appliances, furniture and furnishings, building service equipment, and building materials, supplies and
equipment; (vi) heating, lighting and plumbing fixtures, fire prevention and extinguishing apparatus,
cooling and airconditioning systems, elevators, escalators, fittings, plants, apparatus, stoves, ranges,
refrigerators, tools, machinery, engines, dynamos, motors, boilers, incinerators, switchboards, conduits,
compressors. vacuum cleaning systems, floor cleaning, waxing and polishing equipment. call systems.
brackets, electrical signs, bulbs, cabinets, lockers, and shelving; (vii) lease guarantees, contracts, contract
rights, permits, and certificates; (viii) approvals and parcel maps (whether tentative or final), building
permits and certificates of occupancy; (ix) names under or by which Grantor may operate or be known and
rights to carry on business under any such names or any variant thereof; (x) trade names, trademarks, service
marks, logos, copyrights, goodwill, books and records and all other general intangibles of the Grantor
(xi) management agreements, service contracts, supply contracts or other contracts or agreements;
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(xii) warranties; (xiii) water stock; (xiv) evidence of ownership of any part of the Property or Improvements
that is owned by Grantor in common with others, and all documents of membership in any owners’ or
members’ association or similar group having responsibility for managing, maintaining or operating any
part of the Property or Improvements; (xv)plans and specifications prepared for construction of
improvements on the Property. or any part thereof, and studies, data and drawings related thereto, including.
without limitation, studies, data or reports relating to toxic or hazardous wastes or materials located on the
Property, all environmental audits, studies and reports, approvals and agreements, and/or Improvements.
and contracts and agreements of Grantor relating to the aforesaid plans and specifications or to the aforesaid
studies, data, reports and drawings or to the construction of improvements on the Property, including,
without limitation. installations of curbs, sidewalks, gutters, landscaping, utility connections and all fixtures
and equipment; (xvi) sales agreements, marketing studies, feasibility studies, deposit receipts, escrow
agreements auc other ancillary documents and agreements entered into by Grantor, and other proceeds of
the sale thereoi:{xvii) damages, royalties and revenue of every kind, nature and description whatsoever
that Grantor may oc¢ entitled to receive from any person or entity owning or having or hereafter acquiring a
right to the oil, gas o rineral rights and reservations of the Property; (xviii) refundable deposits made with
or other security giver e utility companies by Grantor with respect to the Property and/or Improvements;
(xix) negotiable certificates of deposit of Grantor in Agent’s possession and all accounts of Grantor
maintained with Agent and cach deposit account of Grantor assigned to Agent pursuant to any agreement;
(xx) causes of action, claims, comnensation, awards and recoveries for any damage or injury to the Land.
and/or the Improvements or for any less or diminution in value of the Property and/or Improvements;
(xxi) books and records, including, without limitation, all computer records, computer tapes and electronic
and electromagnetic representations and ertoductions thereof; (xxii) guaranties of and security for any of
the foregoing; and (xxiii) subject to the terps of the Loan Agreement, any interest rate protection
arrangement to which Borrower is a partty, incliuding any and all agreements, instruments, documents and
contracts now or hereafter entered into by Borrower with respect to any such interest rate protection
arrangement (collectively, the “Personalty”)); together with all alterations, additions, accessions and
improvements to the Property, substitutions therefor, apa renewals and replacements thereof, and all
proceeds of all of the foregoing;

(F) all of Grantor’s right, title and interest in and <0 all proceeds. judgments, claims,
compensation, awards or payments heretofor and hereafter made-to-Grantor for the taking, whether
permanent or temporary, by condemnation, eminent domain, or for any ¢epvevance made in lieu of such
taking, of the whole or any part of the Property or any casement appurtena:t-thereto, including, without
limitation, all proceeds, judgments, claims, compensation awards or payments(ior changes of grade of
streets or any other injury to or decrease in the value of the Property. whether direct or<onsequential, which
awards and payments are hereby assigned to Agent, who is hereby authorized to callect-and receive the
proceeds thereof and to give proper receipts and acquittances therefore, and to apply thie same toward the
payment of the Indebtedness in such order as Agent may determine in accordance with th¢ provisions of
this Security Instrument without regard to the adequacy of Agent’s security hereunder and notwithstanding
the fact that the amount thereof may not then be due and payable, and toward the payment of reasonable
counsel fees, costs and disbursements incurred by Agent in connection with the collection of such awards
or payments; and Grantor hereby agrees, upon request, to make, execute and deliver any and all further
assignments and other instruments sufficient for the purpose of confirming this assignment of said proceeds,
judgments, claims, compensation awards or payments to Agent, free, clear and discharged of any
encumbrances of any Kind or nature whatsoever other than the Permitted Liens (as defined in the Loan
Agreement);

(G)  all of Grantor's right, title and interest in and to all uneammed premiums paid under
insurance policies obtained by Grantor now or hereafter obtained by Grantor to the extent the same insure
the Property and any other insurance policies required to be maintained pursuant to Section 6.5 of the Loan
Agreement to the extent the same insure the Property, including, without limitation, liability insurance

-4 -
[ECPC II] Mortgage (Hatlem)
#352547978



1720547006 Page: 6 of 21

UNOFFICIAL COPY

policies and Grantor's interest in and to all proceeds of the conversion and the interest payable thereon.
voluntary or involuntary, of the Property, or any part thereof, into cash or liquidated claims including,
without limitation, proceeds of casualty insurance, title insurance or any other insurance maintained on or
with respect to the Property (other than liability insurance);

(H) all right, title and interest of Grantor in and to all extensions, improvements, betterments,
renewals, substitutes and replacements of, and all additions and Appurtenances to, the Property, hereafter
acquired by or released to Grantor or constructed, assembled or placed by Grantor on the Property, and all
conversions of the security constituted thereby; immediately upon such acquisition, release, construction,
assembling, placement or conversion, as the case may be, and in each such case, to the extent permitted by
law, without any further mortgage, conveyance, assignment or other act by Grantor, all such extensions,
improvements, hetterments, renewals, substitutes and replacements shall become subject to the Lien of this
Security Instrwipent as fully and completely, and with the same effect, as though now owned by Grantor
and specifically riescribed herein; and

(I all of rautor’s right, title and interest in all proceeds. both cash and noncash. of the
foregoing which may besola or otherwise be disposed of pursuant to the terms hereof.

UPON CONDITION that. so long as no Event of Default (as defined below) has occurred and is
continuing, Grantor shall be permitied ta possess and use the Property, and to use the rents, issues, profits,
revenues and other income of the Property as provided in this Security Instrument, the Loan Agreement
and the other Loan Documents (as defined Felow),

Should the Indebtedness be paid in full ¢ nd the Obligations performed in full according to the terms
and conditions hereof and of the other Loan Docuimenits, then this Security Instrument shall be cancelled
and surrendered.

ARTICLE III. HAEEMPUM

TO HAVE AND TO HOLD THE PROPERTY hereby conveyed, or mentioned and intended so to
be, whether now owned or held or hereafter acquired, subject only.to the Permitted Liens and the terms
hereof, unto Trustee for the benefit of Agent with respect to the Propery, and their respective successors
and assigns, forever, upon the terms and conditions set forth herein and te'sezure the performance of, and
compliance with, the obligations, covenants and conditions of this Security [rstrzment and the other Loan
Documents all as herein set forth.

3.1 Definitions All capitalized terms used but not otherwise defined hercir shall have the
meanings assigned to them in the Loan Agreement. Wherever used in this Security ‘risvument, the
following terms, and the singular and plural thereof, shall have the following meanings:

“Agent” shall have the meaning provided in the Recitals.

“Appurtenances” shall have the meaning provided in Granting Clause (D).

“Borrower™ shall mean, individually and collectively, each of Grantor, ECP Capital I LLC, ECP
Commercial Il LLC, ECP Commercial IV LLC and ECP Financial VI LLC, each a Delaware limited
liability company, and any entity from time to time joining the Loan Agreement and the Loan Documents
as a “Borrower” from time to time in accordance with the Loan Agreement.

“Borrower Property™ shall mean, collectively, “REQ Property” as such term is defined in the Loan
Agreement.

-5—
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“Events of Default” shall mean the occurrence of an “Event of Default” pursuvant to the Loan
Agreement or a default, beyond any applicable notice and cure periods in any other Loan Document.

“Fee Parcel” shall have the meaning provided in the Recitals.
“Grantor” shall have the meaning provided in the introductory paragraph hereof.

“Improvements” shall have the meaning provided in Granting Clause (C).

“Land” shall have the meaning provided in the introductory paragraph hereof.

“Leas2” means any lease, license or agreement for use of any part of the Property.

“Licenses™ shall mean all certifications, permits, licenses and approvals, including without
limitation, certiticatcs of completion and occupancy permits required of Grantor for the legal use,
occupancy and operavinof the Property.

“Loan” shall have thz meaning provided in the Recitals.

“Loan Agreement” shall li2ve the meaning provided in the Recitals,

“Maximum Loan Amount™ shail lrave the meaning provided in Section 4.1 below.

“Note” shall have the meaning providsiin the Recitals.

‘Obligations™ shall have the meaning providad-in Article I.
“Personalty” shall have the meaning provided in Granting Clause (E).
“Property” shall have the meaning provided in the recit<is to the Granting Clauses.

“Rents” shall mean all rents, income, and profits, including, buz rst limited to all fixed rent and all
additional rent, and any other rent collected for pass-through expenses, 1actuding without limitation taxes,
insurance, operating and occupancy expenses and common area maintenance expenses, arising from such
Leases, as well as all of Grantor’s right, title and interest in the right to receive mud collect the revenues,
income, rents, security deposits, issues, profits. royalties and other benefits payable under any of the Leases.
and all revenues, income, rents, issues and profits otherwise arising from the use or elijovinent of all or any
portion of the Property.

“UCC” shall have the meaning provided in Granting Clause (E).

(a) The words “hereof,” “herein” and “hereunder” and words of similar import when
used in this Security Instrument shall refer to this Security Instrument as a whole and not to any particular
provision of this Security Instrument, and recital, section, schedule and exhibit references are to this
Security Instrument unless otherwise specified. The words “includes” and “including” are not limiting and
mean “including without limitation.

(b) In the computation of periods of time from a specified date to a later specified date,
the word “from™ means “from and including;” the words “to” and "until” each mean “to and including,”
and the word “through” means “to and including.”

[ECPC II] Mortgage (Hatlem)
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(c) References to agreements and other documents shall be deemed to include all
subsequent amendments and other modifications thereto executed in writing by all of the parties thereto
and, if Agent's consent was required for the original of any such document, consented to by Agent. All
references in this Security Instrument to the plural of any document described herein shall mean all of such
documents collectively.

(d) References to statutes or regulations are to be construed as including all statutory
and regulatory provisions consolidating, amending, or replacing the statute or regulation.

(e) The captions and headings of this Security Instrument are for convenience of
reference only and shall not affect the construction of this Security Instrument.

3.2 Assignment of Rents.

(a) Grantor hereby assigns to Agent the Rents as further security for the payment of
and performance of thie Dbligations, and Grantor grants to Agent the right to enter the Property for the
purpose of collecting thesar.z and to let the Property or any part thereof, and to apply the Rents on account
of the Obligations. The fore oing assignment and grant is present and absolute and shall continue in effect
until the Obligations are indefeas1b'y naid and performed in full, but Agent hereby waives the right to enter
the Property for the purpose of collZcting the Rents and Grantor shall be entitled to collect, receive, use and
retain the Rents and to exercise all rigats of the landlord under the Leases, including, without limitation, to
commence and prosecute to completion @ctions, arbitrations and proceedings with tenants and to sue for
and to collect Rents, until the occurrence ard ~.uring the continuance of an Event of Default; such right of
Grantor to collect, receive, use and retain the Xents may be revoked by Agent upon the occurrence and
during the continuance of any Event of Default by giving not less than five (5) Business Days™ written
notice of such revocation to Grantor; in the event suck notice is given, Grantor shall pay over to Agent, or
to any receiver appointed to collect the Rents, any lease sccvrity deposits, and shall pay monthly in advance
to Agent, or to any such receiver, the fair and reasonable rénfal value as determined by Agent for the use
and occupancy of such part of the Property as may be in the possession of Grantor or any affiliate of Grantor,
and upon default in any such payment Grantor and any such affiiate will vacate and surrender the
possession of the Property to Agent or to such receiver, and in defau't thzreof may be evicted by summary
proceedings or otherwise. Grantor shall not accept prepayments of instauments of Rent to become due for
a period of more than one month in advance (except for security deposits and estimated payments of
escalation or percentage rent. if any).

(b) Grantor has not affirmatively done any act which would p-evear Agent from, or
limit Agent in, acting under any of the provisions of the foregoing assignment.

{c) Except for any matter disclosed in the Loan Agreement, no action has be<21 brought
or, so far as is known to Grantor, is threatened in writing, which would interfere in any way with the right
of Grantor to execute the foregoing assignment and perform all of Grantor’s obligations contained in this
Section and in the Leases.

(d) Additional Rights. The holder of any subordinate lien or subordinate deed of trust
on the Property shall, to the extent permitted by Applicable Law, have no right to terminate any Lease
whether or not such Lease is subordinate to this Security Instrument nor shall Grantor consent to any holder
of any subordinate lien or subordinate deed of trust joining any tenant under any Lease in any action to
foreclose the lien or modify, interfere with, disturb or terminate the rights of any tenant under any Lease.
By recordation of this Security Instrument all subordinate lienholders and the mortgagees and beneficiaries
under subordinate mortgages are subject to and notified of this provision, and, to the extent permitted by
Applicable Law, any action taken by any such lienholder or beneficiary contrary to this provision shall be
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null and void. Any such application shall not be construed to cure or waive any Default or Event of Default
or invalidate any act taken by Agent on account of such Default or Event of Default.

33 Warranty. Grantor represents and warrants to, and covenants and agrees with, Agent as
follows:

(a) Title. Grantor represents and warrants that Grantor has good, indefeasible and
insurable fee title to the Fee Parcel. subject only to the Permitted Liens. This Security Instrument, upon its
due execution and proper recordation, is and will remain a valid and enforceable (and. with respect to all
personalty as to which security interests are governed by the UCC, upon proper recordation and the filing
of a financing statement) perfected first Lien on and security interest in Grantor's right, title and interest in
and to the Progerty subject to the Permitted Liens. Grantor will preserve such title to the Property and will
forever warraii and defend same and the validity and priority of the lien hereof from and against any claims
whatsoever (ofne: than in relation to any Permitted Liens).

(b) All Property. The Property constitutes all of the real property, personal property,
equipment and fixtures carrootly used in the operation of the business located on the Property.

(c) Enforceability of Security Instrument. This Security Instrument is the legal, valid
and binding obligation of Grantor,enforceable against Grantor in accordance with its terms, subject only
to applicable bankruptcy, insolvency ind similar laws affecting rights of creditors generally and subject to
general principles of equity (regardless o1 whether enforcement is sought in a proceeding in equity or at
law).

34  Affirmative Covenants.
(a) Payment of Obligations. Grantor agrees to promptly pay and perform all of the

Obligations. subject to and in accordance with the terms’o? the Loan Agreement and the other Loan
Documents.

(b) Performance and Observance of Loan Agizemeut Covenants. Grantor will duly
perform, observe and comply with all of the affirmative and negative covenants, agreements and obligations
to be performed, observed and complied with by Grantor, and all of tiie other terms and conditions
applicable to Grantor, under the terms of the Loan Agreement and any other Lean Document, as if each
such covenant, agreement, obligation, term and condition were expressly set forth herein in full.

{c) Insurance. Grantor shall, at its sole cost and expense, contiuvcusly keep and
maintain insurance in respect of the Property and Grantor's operations thereat, of the type/aud in the form
and with insurers, all to the extent provided in. and subject to the terms of, Section 6.5 5t the Loan
Agreement. All Proceeds to which Grantor may be entitled resulting from damage to or destruction of the
Property or any part hereof by a casualty or a taking for public use, an action in eminent domain, or the
exercise of the police power, whether by a condemnation proceeding or otherwise (such as by inverse
condemnation), shall be distributed and applied towards repayment of the Obligations in accordance with
the provisions of Section 2.4(a) of the Loan Agreement.

(d) Additions to Security. All right. title and interest of Grantor in and to all
Improvements and Appurtenances hereafter constructed or placed on the Property and in and to any
Personalty hereafter acquired shall, without any further deed of trust, conveyance, assignment or other act
by Grantor, become subject to the Lien of this Security Instrument as fully and completely, and with the
same effect, as though now owned by Grantor and specifically described in the Granting Clauses hereof.
Grantor agrees, however, to execute and deliver to Agent and/or Trustee such further documents as may be
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reasonably required by Agent to subject such Improvements, additions. and after-acquired Personalty to the
Lien of this Security Instrument.

(e) Maintenance of Validity and Recording.

(1) Grantor covenants that it will pay or cause to be paid (A) all taxes and fees
incident to the filing, registration and recording of this Security Instrument and the other Loan
Documents and any continuation statement or similar instrument relating to any property subject
thereto or to any property intended to be encumbered, granted, conveyed, transferred and assigned
by this Security Instrument to be filed, registered and recorded in such manner and in such places
as may be required by law in order to publish notice of and fully to protect the validity thereof or
the grant thereby of the property subject thereto and the interest and rights of Agent therein and (B)
all reasunable expenses incident to the preparation, execution and acknowledgment thereof, and of
any instrumient of further assurance, and all federal or state stamp taxes or other charges arising out
of or in coraertion with the execution and delivery of such instruments.

i) Grantor shall not do any act to impair the validity, perfection, priority and
effectiveness of fiv:-3ecurity Instrument and the other Loan Documents. Unless otherwise
permitted in this Security Instrument and the other Loan Documents, Grantor will not take any
action, will not permit action to be taken by others and will not omit to take any action, nor will
Grantor give any notice, appiova. or consent or exercise, waive or modify any rights under or in
respect of the Permitted Liens, wlich action, omission, notice, approval, consent or exercise, waiver
or modification of rights would release Grantor from, or reduce any of Grantor's obligations or
liabilities under, or would result in the fermination, surrender or assignment of, or the amendment
or modification of, any of the Loan Docaments, or would impair the validity of this Security
Instrument or any of the other Loan Documents o- have a Material Adverse Effect, without Agent’s
consent, and any attempt to do any of the foregcing without such consent shall be of no force and
effect.

(iii) Grantor, at its expense, will execu’c, acknowledge and deliver all such
instruments and take all such actions as Agent from time to \ime zeasonably may request or as may
be reasonably necessary or proper for the better assuring to Age(vsf the properties and rights now
or hereafter subject to the Lien hereof or intended so to be.

3.5 License to Collect Rents. Agent and Grantor hereby confirm thac for-<o long as no Event
of Default shall have occurred and is continuing {provided, that Agent shall give Gronte. prompt notice of
such Event of Default), Agent has granted to Grantor a revocable license to collect ard use the Rents as
they become due and payable in accordance with the provisions of the Loan Agreement.” Grantor further
agrees to execute and deliver such assignments of Leases and Rents as Agent may from tum: to time
reasonably request in order to better assure, transfer and confirm to Agent the rights intended to be granted
to Agent with respect thereto. During the continuance of an Event of Default, Grantor agrees that, subject
to applicable laws, Agent may, but shall not be obligated to, assume the management of the Property, and
collect the Rents, applying the same upon the Obligations. During the continuance of an Event of Default,
Agent shall have and hereby expressly reserves the right and privilege (but assumes no obligation), to
demand. collect. sue for. receive and recover the Rents, or any part thereof, now existing or hereafter made,
and apply the same in accordance with this Security Instrument and applicable law.

3.6 Security Agreement, Fixture Filing, and Financing Statement. This Security
Instrument constitutes a financing statement and, to the extent required under the UCC because portions of
the Property may constitute fixtures, this Security Instrument is to be filed in the office where a mortgage,
open-end mortgage, deed to secure debt, or deed of trust for the Property would be recorded. Agent also
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shall be entitled to proceed against all or portions of the Property in accordance with the rights and remedies
available under the UCC. Grantor is, for the purposes of this Security Instrument, deemed to be the debtor,
and Agent, on behalf of the Lenders, is deemed to be the secured party, as those terms are defined and used
in the UCC. Grantor agrees that the Indebtedness and Obligations secured by this Security Instrument are
further secured by security interests in all of Grantor’s right, title and interest in and to fixtres, equipment,
and other property covered by the UCC, if any, which are owned by Grantor. Grantor grants to Agent a
valid and effective first priority security interest in all of Grantor’s right, title and interest in and to such
personal property (but only to the extent permitted in the case of leased personal property), together with
all replacements, additions, and proceeds. Grantor hereby authorizes Agent to execute, deliver, file, or re-
file as secured party without joinder of Grantor. any Financing Statement, Continuation Statement. or other
instruments Agent may reasonably require from time to time to perfect or renew such security interest under
the UCC, inciuding a financing statement which indicates the collateral as “all assets™ of the Grantor or
words to similar-effect. Except for Permitted Liens, Grantor agrees that, without the written consent of
Agent, no other sconrity interest will be created under the provisions of the UCC with respect to any goods.
fixtures, equipment, anpliances, or articles of personal property now attached to or used ot to be attached
to or used in connect'op with the Property except as otherwise permitted hereunder or under the Loan
Agreement. Grantor agreesat all property of every nature and description covered by the Lien and charge
of this Security Instrument t-gether with all such property and interests covered by this security interest are
encumbered as a unit, and during the continuance of an Event of Default by Grantor, all of the Property. at
Agent’s option, may be foreclosed upen or sold in the same or different proceedings or at the same or
different time, subject to the provisions of the Loan Agreement and applicable law. The filing of any
financing statement relating to any such preperty or rights or interests shall not be construed to diminish or
alter any of Agent's rights of priorities under this Security Instrument.

3.7 Protection of Security; Costs and Expenses. Subject to the terms of the Loan Agreement,
Grantor shall appear in and defend any action or procieding of which it has notice purporting to affect the
security hereof or the rights or powers of Agent.

3.8 Remedies. During the continuation of an Even. of Default hereunder or under the Loan
Agreement, Agent (or Trustee, if required by applicable law) may, 0 the fullest extent permitted by law,
take such actions against Grantor, subject to Section 3.10 hereof, ana/or 2gainst the Property or any portion
thereof as Agent (or Trustee, if required by applicable law) reasonably defermines is necessary to protect
and enforce its rights hereunder, without notice or demand except as set for’+ below or as required under
applicable law. Any such actions taken by Agent (or Trustee, if required by applicable law) shall be
cumulative and concurrent and may be pursued independently, singly, successivery, tzgather or otherwise,
at such time and in such order as Agent (or Trustee, if required by applicable law) may d-termine in its sole
discretion. to the fullest extent permitted by law, without impairing or otherwise affecting the other rights
and remedies of Agent (or Trustee, if required by applicable law) permitted by law, equity ol contract or as
set forth herein or in the other Loan Documents. No recovery of any judgment by Agent and 1.0 'evy of an
execution under any judgment upon any other Borrower Property or any portion thereof or upon any other
property of Grantor shall adversely affect in any manner or to any extent the lien of this Security Instrument
upon the remaining Borrower Property or any portion thereof, or any rights, powers or remedies of Agent
hereunder, which lien, rights, powers and remedies shall continue unimpaired as before. Agent's
determination of appropriate action may be based on an appropriate real estate or other consultant and/or
counsel, and Agent may rely conclusively on such advice. Grantor shall pay such reasonable consultants’
fees and reasonable attorneys’ fees and expenses incurred by Agent and/or Trustee pursuant to this Section
3.8. During the continvance of an Event of Default, such actions may include, without limitation, the
following:

(a) Acceleration. Subject to any applicable provisions of the Note and the other Loan
Documents, Agent may declare all or any portion of the unpaid principal balance under the Note, together
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with all accrued and unpaid interest thereon. and all other unpaid Indebtedness. to be immediately due and
payable.

(b) Entry. Subject to the provisions and restrictions of applicable law, Agent,
personally, or by its agents or attorneys, at Agent's election, may enter into and upon all or any part of the
Property (including, but not limited to, the Land and the Improvements and any part thereof), and may
exclude Grantor, its agents and servants therefrom (but such entry shall be subject to any non-disturbance
agreements then in effect) and Agent, having and holding the same, may use, operate, manage and control
the Property or any part thereof and conduct the business thereof. either personally or by its superintendents,
managers, agents, servants, attorneys or receiver. Upon every such entry, Agent may, at the reasonable
expense of the Property and/or Grantor, from time to time, either by purchase, repair or construction,
maintain and zestore the Property or any part thereof, and may insure and reinsure the same in such amount
and in such mayner as may reasonably seem to them to be advisable. Similarly, from time to time, Agent
may, at the experse of Grantor (which amounts may be disbursed by Agent from the Property on behalf of
Grantor), make all zieczssary or proper repairs, renewals, replacements, alterations, additions, betterments
and improvements to an? on the Property or any part thereof as it may reasonably deem advisable. Agent
or its designee shall also'na~¢ the right to manage and operate the Property or any part thereof and to carry
on the business thereof and ezcrcise all rights and powers of Grantor with respect thereto, either in the name
of Grantor or otherwise, as may seem to them to be advisable. Agent shall be liable to account only for
Rents and other proceeds actually teceir=d by Agent.

(c) Foreclosure. Durirg the continuance of any Event of Default, Agent (or Trustee,
if required by applicable law), with or withot cntry, personally or by its agents or attorneys, insofar as
applicable, and in addition to any and every oth:r remedy, shall have alternate remedies as follows:

(1) Power of Sale. To the extent and in the manner permitted by law, Agent
(or Trustee. if required by applicable law) may elcct to exercise the non-judicial power of sale
which is hereby conferred under the terms of this Sccreity Instrument and with respect the Land as
provided for by the statutes of the state in which such L2ad is located. With respect to the Deed of
Trust states, it required by applicable law the power of sale siall be exercised by notifying Trustee
hereunder of that election and depositing with Trustee this Seenriey Instrument or the original Note
and receipts and evidence of expenditures made and secured lieizby as Trustee may reasonably
require. Agent (or Trustee, if required by applicable law) may, with<nt further notice or demand,
sell and convey the Property in accordance with applicable law. The Pioperty may be sold as a
whole or in separate lots, parcels or items and in such order as Agent (ur Trustee. if required by
applicable law) may direct, at public auction to the highest bidder for cash in lawwfal money of the
United States payable at the time of sale. Agent (or Trustee, if required by applicable law) shall
deliver to such purchaser(s) good and sufficient deed or deeds conveying the propeity'so sold, but
without any covenant or warranty express or implied. The recitals in such deed of aay matter or
fact shall be conclusive proof of the truthfulness thereof. Any Person, including Grantor, Trustee,
or Agent, may purchase at any such sale. A sale of less then all of the Property or any defective or
irregular sale made hereunder shall not exhaust the power of sale provided for herein, and
subsequent sales may be made hercunder until all Obligations have been satisfied or the entire
Property sold, without defect or iregularity. No action of Agent or Trustee based upon the
provisions contained herein or contained in the applicable statutes, including, without limitation,
the giving of any required notice of default and election to sell or notice of sale, shall constitute an
election of remedies which would preclude Agent (or Trustee, if required by applicable law) from
pursuing judicial foreclosure before a completed sale pursuant to the power of sale contained
herein.

(ii) Judicial Foreclosure.
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(A)  Whether or not proceedings have commenced by the exercise of the power
of sale above given, assuming the Event(s) of Default are uncured and continuing, then,
subject to applicable law, Agent or the holder or holders of any the Obligations, in lieu of
proceeding with the power of sale, may at its option declare the whole amount or any part,
of the Obligations remaining unpaid immediately due and payable without notice, by suit
Or suits in equity or at law to foreclose the same. Appraisement of the Property is hereby
waived at the option of Agent, that option to be exercised at or prior to the time judgment
is rendered in the judicial foreclosure. The Property may be sold as one parcel or in such
parcels as Agent may elect unless otherwise provided by law. Agent may be a purchaser
of the Property or any part thereof or of any interest therein at any sale thereof. whether
pursuant to power of sale, foreclosure or otherwise, and Agent may apply the outstanding
Obligations against the purchase price. Any purchaser shall, upon its purchase, acquire
sood title to the properties so purchased, free of the security interest and Lien of this
Security Instrument.

(B)  Agent (or Trustee, if required by applicable law) may conduct any number
of sales treqy time to time. The power of sale shall not be exhausted by any one or more
such sales 2510 any part of the Property remaining unsold, but shall continue unimpaired
until the entire ropesty shall have been sold. Upon taking title to the Property (whether by
foreclosure, deed in lien or otherwise) by Agent or any other purchaser or assignee of the
Property after an Eveat of Default, Grantor shall assign and transfer all of its right, title and
interest in and to the Property to Agent. Grantor hereby irrevocably appoints Agent (or
Trustee, if required by appliczo'¢ law) as its attorney-in-fact to execute all documents and
take all actions necessary to ef’ectuate such assignment and transfer, provided, that such
power may only be exercised by 2 gen. while an Event of Default exists and is continuing.

(d) Specific Performance. Agent, 111 ifs sole and absolute discretion, may institute an
action, suit or proceeding at law or in equity for the specitic parformance of any covenant, condition or
agreement contained herein or in the Note or any other Loan Document, or in aid of the execution of any
power granted hereunder or for the enforcement of any other appropriaiz legal or equitable remedy.

(e Enforcement of Note. Agent may recover judgme.pt on the Note (or any portion
of the Obligations evidenced thereby), either before, during or after any proce“dings for the foreclosure (or
partial foreclosure) or enforcement of this Security Instrument.

() Sale of Property.

(1) Agent (or Trustee, if required by applicable law) may posipene any sale
of all or any part of the Property to be made under or by virtue of this Section 38 by public
announcement at the time and place of such sale, or by publication, if required by law, and, from
time to time, thereafter, may further postpone such sale by public announcement made at the time
of sale fixed by the preceding postponement.

(i) Upon the completion of any sale made by Agent (or Trustee, if required
by applicable law) under or by virtue of this Section 3.8, Agent shall execute and deliver to the
accepted purchaser or purchasers a good and sufficient deed or deeds or other appropriate
instruments, conveying, assigning and transferring all its estate, right, title and interest in and to the
property and rights so sold. Agent (or Trustee, if required by applicable law) is hereby appointed
the true and lawful irrevocable attorney-in-fact of Grantor in its name and stead or in the name of
Agent (or Trustee, if required by applicable law) to make all necessary conveyances, assignments,
transfers and deliveries of the property and rights so sold, and, for that purpose, Agent may execute

-12 =
[ECPC II] Mortgage (Hatlem)
#352547978



1720547006 Page: 14 of 21

UNOFFICIAL COPY

all necessary deeds and other instruments of assignment and transfer, and may substitute one or
more persons with like power, Grantor hereby ratifying and confirming all that such attorney or
attorneys or such substitute or substitutes shall lawfully do by virtue hereof; provided, however,
that such power of attorney shall be effective only for so long as an Event of Default shall exist and
be continuing and only in connection with such a sale. Grantor shall, nevertheless, if so requested
in writing by Agent {or Trustee, if required by applicable law), ratify and confirm any such sale or
sales by executing and delivering to Agent or to such purchaser or purchasers all such instruments
as may be advisable, in the judgment of Agent, for such purposes and as may be designated in such
request. Any such sale or sales made under or by virtue of this Section 3.8 shall operate to divest
all the estate, right, title, interest, claim and demand, whether at law or in equity, of Grantor in and
to the property and rights so sold, and shall be a perpetual bar, at law and in equity, against Grantor,
its suzeassors and assigns and any Person claiming through or under Grantor and its successors and
assigns.

(1)  The receipt of Agent for the purchase money paid as a result of any such
sale shall be & svfficient discharge therefor to any purchaser of the property or rights, or any part
thereof. so sold. “N4 such purchaser, after paying such purchase money and receiving such receipt.
shall be bound to ser-t0 the application of such purchase money upon or for any trust or purpose of
this Security Instrument, or shall be answerable, in any manner, for any loss, misapplication or non-
application of any such puichas= money or any part thereot, nor shall any such purchaser be bound
to inquire as to the authorizat.on, necessity, expediency or regularity of such sale.

(iv)  Upon any <alr niade under or by virtue of this Section 3.8, Agent may bid
for and acquire the Property or any pact thereof and, in lieu of paying cash therefor, may make
settlement for the purchase price by credi'ing upon the Note secured by this Security Instrument
the net proceeds of sale, after deducting theretron: the expense of the sale and the costs of the action
and any other sums which Agent is authorized todecuct under this Security Instrument. The person
making such sale shall accept such settlement withou* requiring the production of the Note or this
Security Instrument, and there shall be deemed credited to-the Indebtedness and Obligations under
this Security Instrument the net proceeds of such sale. Aget, vpon acquiring the Property or any
part thereof, shall be entitled to own, hold, lease, rent, operate. manage or sell the same in any
manuer permitted by applicable laws.

(g Voluntary Appearance: Receivers. During the continuance of any Event of Default
hereunder or pursuant to the Loan Agreement, and promptly upon commencemeiic of i} any action, suit or
other legal proceeding by Agent (or Trustee, if required by applicable law) to obtair mdgment for the
principal and interest on the Note and any other sums required to be paid pursuait«o this Security
Instrument, or (ii) any action, suit or other legal proceeding by Agent or Trustee of any otner vatre in aid
of the enforcement of the Loan Documents or any of them, Grantor will (x) enter its voluntary appearance
in such action, suit or proceeding, and (v) if required by Agent, consent to the appointment, of one or more
receivers of the Property and all of the Rents. During the continuance of any Event of Default, or upon the
filing of a bill in equity to foreclose this Security Instrument or to enforce the specific performance hereof
or in aid thereof, or upon the commencement of any other judicial proceeding to enforce any right of Agent
or Trustee, Agent {or Trustee, if required by applicable law) shall be entitled. as a matter of right, if it shall
so elect, without notice to any other party and without regard to the adequacy of the security of the Property,
forthwith, either before or after declaring the principal and interest on the Note to be due and payable, to
the appointment of such a receiver or receivers. Any receiver or receivers so appointed shall have such
powers as a court or courts shall confer, which may include, without limitation, any or all of the powers
which Agent or Trustee is authorized to exercise by the provisions of this Section 3.8, and shall have the
right to incur such obligations and to issue such certificates therefor as the court shall authorize.
Notwithstanding the foregoing, during the continuance of any Event of Default hereunder or pursuant to
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the Loan Agreement. Agent (or Trustee. if required by applicable law) as a matter of right may appoint or
secure the appointment of a receiver, trustee, liquidator or similar official of the Property or any portion
thereof, and Grantor hereby irrevocably consents and agrees to such appointment, without notice to Grantor
and without regard to the value of the Property or adequacy of the security for the Obligations and without
regard to the solvency of the Grantor or any other Person liable for the payment of the Obligations, and
such receiver or other official shall have all rights and powers permitted by applicable law and such other
rights and powers as the court making such appointment may confer. but the appointment of such receiver
or other official shall not impair or in any manner prejudice the rights of Agent (or Trustee, if required by
applicable law) to receive the Rents pursuant to this Security Instrument or the Assignment of Leases.

(h) UCC Remedies. Agent (or Trustee, if required by applicable law) may, as to the
personal prorcity described herein, exercise any or all of the remedies granted to a secured party under the
UCC, spectficat’y including, without limitation, the right to recover the reasonable attorneys' fees and
disbursements” ad other expenses incurred by Agent or Trustee in the enforcement of this Security
Instrument or in crnpzction with Grantor’s redemption of the Improvements or building equipment or
Intangibles. Agent (o7 Trmstee, if required by applicable law) may exercise its rights under this Security
Instrument independently of 2ny other collateral or guaranty that Grantor may have granted or provided to
Agent in order to secure.rzyment and performance of the Obligations, and Agent shall be under no
obligation or duty to foreclose ¢r l¢ v upon any other collateral given by Grantor to secure any Obligation
or to proceed against any guarantc: before enforcing its rights under this Security Instrument.

(1) Leases. Agent ‘nay. at its option, before any proceeding for the foreclosure (or
partial foreclosure) or enforcement of this Security Instrument, treat any Lease which is subordinate by its
terms to the Lien of this Security Instrument (and with respect to which a non-disturbance agreement exisis
and is in full force and effect without any default on tie part of the tenant thereunder or under the Lease
relating thereto beyond the expiration of applicable nctice and cure periods), as either subordinate or
superior to the Lien of this Security ITnstrument, but at all tivies subject to such non-disturbance agreement,
if applicable.

1) Other Rights. Agent (or Trustee, if required by applicable law) may pursue against
Grantor any other rights and remedies of Agent permitted by law, eguity or contract or as set forth herein
or in the other Loan Documents, subject to the provisions of the Loan Agzrsement.

(k) Retention of Possession. Notwithstanding the appoiatment of any receiver.
liquidator or trustee of Grantor, or any of its property, or of the Property or any part thereof, Agent or
Trustee, to the extent permitted by law, shall be entitled to retain possession and cont:ol £ f 21l property now
or hereafter granted to or held by Agent or Trustee under this Security Instrument.

(D Suits by Agent. All rights of action under this Security Instrument may ve enforced
by Agent without the possession of the Note and without the production thereof or this Security Instrument
at any trial or other proceeding relative thereto, provided, however, that Agent shall in any event be, and
shall certify that it is, the current holder of the Note. Any such suit or proceeding instituted by Agent shall
be brought in the name of Agent and any recovery of judgment shall be subject to the rights of Agent.

(m)  Remedies Cumulative. Subject to the Loan Agreement. no remedy herein (or
pursuant to the Loan Agreement or any Loan Document) conferred upon or reserved to Agent or Trustee
shall exclude any other remedy, and each such remedy shall be cumulative and in addition to every other
remedy given hereunder or now or hereafter existing at law or in equity. No delay or omission of Agent or
Trustee to exercise any right or power accruing upon any Event of Default shall impair any such right or
power, or shall be construed to be a waiver of any such Event of Default or an acquiescence therein. Every
power and remedy given to Agent or Trustee by this Security Instrument or any other Loan Document may
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be exercised from time to time and as often as Agent may deem expedient. Nothing in this Security
Instrument shall affect Grantor’s obligations to pay the principal of, and interest on, the Note in the manner
and at the time and place expressed in the Note.

(n) Waiver of Rights. Grantor agrees that, to the fullest extent permitted by law, it
will not at any time: (i) insist upon, plead or claim or take any benefit or advantage of any stay, extension
or moratorium law, wherever enacted, now or at any time hereafter in force, which may affect the covenants
and terms of performance of this Security Instrument or any Loan Document, (ii) claim, take or insist upon
any benefit or advantage of any law. now or at any time hereafter in force, providing for valuation or
appraisal of the Property. or any part thereof, prior to any sale or sales thereof which may be made pursnant
to any provision herein contained, or pursuant to the decree, judgment or order of any court of competent
jurisdiction, 24y right or remedy which Grantor (iii) claim, take or insist upon any benefit or advantage of
or pursuant to an¥ provision of New York law pertaining to the rights and remedies of sureties, or (iv) after
any such sale or salzs, claim or exercise any right under any statute heretofore or hereafter enacted by the
United States or any Siate or otherwise to redeem the property and rights sold pursuant to such sale or sales
or any part thereof. (Grantor hereby expressly waives all benefits and advantages of such laws, and
covenants, to the fullest cxtzut permitted by law, not to hinder. delay or impede the execution of any power
herein granted or delegated t5-Agent, but will suffer and permit the execution of every power as though no
such laws had been made or enacted - Grantor for itself and all who may claim through or under it, waives,
to the extent it lawfully may do se, any.and all homestead rights and, any and all rights to reinstatement,
any and all right to have the property comprising the Property marshaled upon any foreclosure of the Lien
hereof.

3.9  Application of Proceeds. Unl ss otherwise provided by applicable law, all proceeds from
the sale of the Property or any part thereof pursuant to th.e rights and remedies set forth in Section 3.8 above,
and any other proceeds received by Agent from th: exercise of any of its other rights and remedies
hereunder or under the other Loan Documents shall be applied in accordance with the Loan Agreement.

3.10  Miscellaneous.CERTAIN WAIVERS. TO INDICE LENDERS TO CONSUMMATE
THE TRANSACTIONS CONTEMPLATED BY THE NOTLE ANIS THIS SECURITY INSTRUMENT,
AND FOR OTHER GOOD AND VALUABLE CONSIDERATION, THE RECEIPT AND
SUFFICIENCY OF WHICH ARE HEREBY ACKNOWLEDGED, GRANTOR EXPRESSLY AND
IRREVOCABLY HEREBY, IN ADDITION TO AND NOT IN DERUGATION OF ALL OTHER
WAIVERS CONTAINED IN THE NOTE, THIS SECURITY INSTRUMENT" A’ND THE OTHER LOAN
DOCUMENTS, WAIVES AND SHALL WAIVE TRIAL BY JURY iV AMY ACTION OR
PROCEEDING BROUGHT BY, OR COUNTERCLAIM ASSERTED BY AGENT V/HICH ACTION,
PROCEEDING OR COUNTERCLAIM ARISES OUT OF OR IS CONNECTZE WITH THIS
SECURITY INSTRUMENT, THE NOTE OR ANY OTHER LOAN DOCUMENT.

(b) Notices. All notices, consents, approvals, and requests (each a “Notice™) required
or which any party desires to give hereunder or under any other Loan Document shall be in writing and,
unless otherwise specifically provided in such other Loan Document, shall be deemed sufficiently given or
furnished if delivered in accordance with in Section 12.5 of the Loan Agreement. This Section 3.10 shall
not be construed in any way to affect or impair any waiver of notice or demand provided in this Security
Instrument or in any other Loan Document or to require giving of notice or demand to or upon any person
in any situation or for any reason. Rejection or other refusal to accept or the inability to deliver because of
changed address of which no notice was given as herein required shall be deemed to be receipt of the notice,
election, request, or demand sent.
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{c) No Oral Modification. This Security Instrument may not be waived. altered.
amended, modified, changed, discharged or terminated orally but only by a written agreement signed by
the party against which enforcement is sought.

(d) Partial Invalidity. In the event any one or more of the provisions contained in this
Security Instrument shall for any reason be held to be invalid, illegal or unenforceable in any respect, such
invalidity, illegality or unenforceability shall not affect any other provision hereof, but each shall be
construed as if such invalid, illegal or unenforceable provision had never been included hereunder.

(e) Successors and Assigns. All covenants of Grantor contained in this Security
Instrument are imposed solely and exclusively for the benefit of Agent and its successors and assigns, and
no other Person shall have standing to require compliance with such covenants or be deemed, under any
circumstances, « be a beneficiary of such covenants, any or all of which may be freely waived in whole or
in part by Agent.at any time if in its sole discretion it deems it advisable to do so. All such covenants of
Grantor shall run wich the land and bind Grantor, the successors and assigns of Grantor (and each of them)
and all subsequent overs, encumbrances and tenants of the Property, and shall inure to the benefit of
Agent, its SuCCessors anc assigns.

(f) GOVERNING LAW. THIS SECURITY INSTRUMENT AND THE
OBLIGATIONS ARISING HEREZUNDER SHALL BE GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH, THE LAWS' OF THE STATE OF NEW YORK AFPPLICABLE TO
CONTRACTS MADE AND PERFORMEL IN SUCH STATE (WITHOUT REGARD TO PRINCIPLES
OF CONFLICT LAWS (OTHER THAN SZCTIONS 5-1401 AND 5-1402 OF THE NEW YORK
GENERAL OBLIGATIONS CODE) AND AnY APPLICABLE LAW OF THE UNITED STATES OF
AMERICA); PROVIDED, HOWEVER, THAT AT ALL TIMES THE PROVISIONS HEREIN FOR THE
CREATION, PERFECTION, AND ENFORCEMENT OF THE LIENS AND SECURITY INTERESTS
CREATED IN THE PROPERTY (OTHER THAN PERSCNALTY) PURSUANT HERETO, AS WELL
AS ALL PROVISIONS REGARDING THE RIGHTS, DUTIES, AND OBLIGATIONS OF TRUSTEE.
SHALL BE GOVERNED BY AND CONSTRUED ACCORDIWNG TO THE LAWS OF THE STATE IN
WHICH THE PROPERTY IS LOCATED.

(g) No Waiver. No failure by Agent to insist upon e strict performance of any term
hereof or to exercise any right, power or remedy consequent upon a breach theieof shall constitute a waiver
of any such term or right, power or remedy or of any such breach. No waiver of any breach shall affect or
alter this Security Instrument, which shall continue in full force and effect, or shaii affzct or alter the rights
of Agent with respect to any other then existing or subsequent breach.

() Further Assurances. Grantor, at its own expense, will execute, acknowledge and
deliver all such reasonable further documents or instruments including, without limitation {1} security
agreements on any building equipment included or to be included in the Property, and (ii) such other
documents as Agent from time to time may reasonably request to better assure, transfer and confirm unto
Agent the rights now or hereafter intended to be granted to Agent under this Security Instrument or the
other Loan Documents. Grantor shall notify Agent in writing no less than thirty (30) days prior to a change
of address.

(i) Merger, Conversion, Consolidation or Succession to Business of Agent. Any

person into which Agent may be merged or converted or with which it may be consolidated, or any person
resulting from any merger, conversion or consolidation to which Agent shall be a party. or any person
succeeding to all or substantially all the business of Agent, shall be the successor of Agent hereunder,
without the execution or filing of any paper or any further act on the part of any of the parties hereto.
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() No Endorsement. Agent shall not become or be considered to be an endorser, co-
maker or co-obligor on the Note or on any other Obligation of Grantor secured by this Security Instrument
or otherwise.

(k) Multistate Real Estate Transaction. Grantor agrees that the lien of this Security
Instrument with respect to the Property shall be absolute and unconditional and shall not in any manner be
affected or impaired by any acts or omissions whatsoever of Agent and, without limiting the generality of
the foregoing, the lien hereof with respect to the Property shall not be impaired by any acceptance by Agent
of any security for or guarantee upon any of the Obligations or by any failure, neglect or omission on the
part of Agent to realize upon or protect any of the Obligations or any collateral security therefor with respect
to any other Borrower Property. The lien hereof with respect to the Property shall not in any manner be
impaired or affected by any release (except as to the property released), sale, pledge, surrender,
compromise, seftlement, renewal, extension, indulgence, alteration, changing, modification or any
disposition of ary of the Obligations or any of the collateral security therefor, with respect to any other
Borrower Property Or any guarantee therefor. To the extent not prohibited by applicable law, Agent may,
at its discretion, forec'oz.. exercise any power of sale, or exercise any other remedy available to it under
with respect to any Borrow<y Property without first exercising or enforcing any of its rights and remedies
with respect to any other Bolrower Property. To the extent not prohibited by applicable law, such exercise
of Agent’s rights and remedies with raspect to any Borrower Property shall not in any manner impair the
Obligations or the Lien of this Securitv.Instrument with respect to any other Borrower Property. Grantor
specifically consents and agrees that .Agent may exercise its rights and remedies hereunder with respect to
any Borrower Property separately or conur.ently and in any order that it may deem appropriate.

ARTICLE IV. 5TATE LAW PROVISIONS

4.1 INlinois Law Provisions. Notwithstanding anything to the contrary elsewhere in this
Security Instrument, with respect to the Property located in the State of Illinois. the terms of this Section
4.1 shall apply:

(a) This instrument shall constitute a security zgieement and continuously perfected
fixture filing and financing statement. Grantor hereby authorizes Agent 0 execute, deliver, file or refile as
secured party, without joinder of the debtor as such term is used in the )JCC, any financing statement,
continuation statement, or other instruments Agent may reasonably requir¢ from time to time to perfect or
renew such security interest under the UCC. Grantor is. for the purposes of this agreement, deemed to be
the debtor, and Agent is deemed to be the secured party. The addresses of secured party and debtor from
which information concerning the Security Agreement may be obtained are set for'h o the first page of
this Security Instrument.

(b) Each of the remedies set forth herein, including without limitation tne remedies
involving a power of sale on the part of Agent and the right of Agent to exercise self-help in connection
with the enforcement of the terms of this Security Instrument, shall be exercisable if, and to the extent.
permitted by the Applicable Laws of the State of Illinois in force at the time of the exercise of such remedies
without regard to the enforceability of such remedies at the time of the execution and delivery of this
Security Instrument.

(c) It is expressly understood and agreed that the Obligations secured by this Security
Instrument will in no event exceed two hundred percent (200%) of the sum of (i) the total face amount of
the Notes, plus (ii) the total interest which may hereafter accrue under the Notes on such face amount (such
sum, the “Maximum Loan Amount™).
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(d) This Security Instrument secures future advances and future obligations. including
any advances made under the terms of this Security Instrument and is governed by 765 ILCS 5/39 and 735
ILCS 5/15-1302. The total amount outstanding at any one time which is secured by this Security
Instrument, excluding any interest and any amounts advanced by Agent in accordance with the terms of
this Security Instrument to (i) preserve or restore the Property, (ii) preserve the lien of this Security
Instrument or the priority thereof, and (iii) enforce this Security Instrument, shall not exceed the Maximum
Loan Amount. The lien of this Security Instrument secures payments of existing obligations and future
advances and future obligations made or incurred pursuant to the Loan Agreement to the same extent as if
such future advances or future obligations were made or incurred on the date of execution of this Security
Instrument, without regard to whether or not there is any advance made at the time this Security Instrument
is executed and without regard to whether or not there is any indebtedness outstanding at the time any
advance is maGs.

fe) GRANTOR ACKNOWLEDGES THAT THE TRANSACTION OF WHICH
THIS SECURITY "NSTRUMENT IS A PART IS A TRANSACTION WHICH DOES NOT INCLUDE
EITHER AGRICULTURAL REAL ESTATE (AS DEFINED IN SECTION 15-1201 OF THE ILLINOIS
MORTGAGE FORECLOSJRE LAW (735 ILCS 5/15-1101 ET SEQ.) (HEREIN CALLED THE
“ACT™)) OR RESIDENTIAL"REAL ESTATE (AS DEFINED IN SECTION 15-1219 OF THE ACT),
AND TO THE FULL EXTENT FEPMITTED BY LAW, MORTGAGOR HEREBY VOLUNTARILY
AND KNOWINGLY WAIVES ITS RIGHTS TO REINSTATEMENT UNDER SECTION 15-1602 OF
THE ACT AND REDEMPTION UNDER SECTION 15-1603 OF THE ACT AS ALLOWED UNDER
SECTION 15-1601 OF THE ACT.

(H) Grantor hereby represents and warrants that it is a business or commercial
organization and further represents and warrants that the Loans secured by this Security Instrument were
made and transacted solely for the purpose of carryingon'or acquiring a business, professional, commercial
or investment activity and the Loans are secured by a mertgage on real estate under 815 ILCS 205/4 (1).

(g) The Property does not fall within th¢ categories of real property covered by the
Illinois Responsible Party Transfer Act, 765 ILCS 90/3 et. seq., as anaended.

(h) The powers of a receiver listed in 735 ILCS 5(15-1704 shall be added to all the
powers of a receiver listed in this Security Instrument subject to any expiess limitations on such powers
herein.

(1) In the event that any provision in this Security Instrumen: shall.be inconsistent
with any provision of the Act, the provisions of the Act shall take precedence over the provisions of this
Security Instrument, but shall not invalidate or render unenforceable any other provision ¢i this Security
Instrument that can be construed in a manner consistent with the Act. If any provision of tais Security
Instrument shall grant to Agent any rights or remedies vpon default of Grantor which are more limited than
the rights that would otherwise be vested in Agent under the Act in the absence of said provision. Agent
shall be vested with the rights granted in the Act to the full extent permitted by law. Without limiting the
generality of the foregoing, all expenses incurred by Agent to the extent reimbursable under Sections 13-
1510 and 15-1512 or any other provision of the Act, whether incurred before or after any decree or judgment
of foreclosure. and whether enumerated in this Security Instrument, shall be added to the indebtedness
secured by this Security Instrument or by the judgment of foreclosure.

[Remainder of page intentionally blank; signature page follows.)
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IN WITNESS WHEREQF, the undersigned, pursuant to proper authority of its operating agreement
and/or bylaws, has duly executed, sealed, acknowledged and delivered this Security Instrument as of the

day and year first above written.
GRANTOR:

ECP COMMERCIAL I LLC,
a Delaware limited liability company

By: 77 /M’/ M

Name: ﬂanc’, /
Title: /“LJ\JL{;A ?__e.p lya"/“}ff.r‘\

Grantor’s Organizational ID:

DE 5390333
Secured Party’s Mailing Addrecs: Grantor's Address:
Pacific Western Bank ¢/o Excelsior Capital Partners LLC
5404 Wisconsin Avenue, 2nd Floor 4695 MacArthur Court, Suite 370
Chevy Chase, Maryland 20815 Newport Beach, CA 92660
Attn: SFG Portfolioc Manager Attn: Ravi Bhagavatula
ACKNOWLEOVGGMENT
STATE OF COLORADO §
§ ss.
COUNTY OF DOUGLAS §

The foregoing instrument was acknowledged before me on this ﬂ* A “day of July, 2017, before me the
undersigned, a Notary Public in and for said state’ personally appeared

Mary 2ieoler , personally known to me, or proved to me on the basis of
satisfactory evidence to be the person who executed the within irctrument as the
Adnrizpd Tevgon  of ECP Commercial I LLC, a Delaware limited lizbi)itv. company, and
executed the within instrument on behalf of such company.

Cloretarm ﬁcvu@/év\

Notaty Public /

JOCELYN BAILEY
NOTARY PUBLIC
STATE OF COLORADO
NOTARY 1D # 20144019254
Wy GUMWSS_[Q_N EXPIRES MAY 08, 2018

[Signature Page to Mortgage, Security Agreement, Financing Statement, Fixture Filing and Assignment of Leases and Rents]
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EXHIBIT A
Property Description

LOTS 43 TO 49, BOTH INCLUSIVE IN BLOCK 44 IN ANDREW AND PIPER'S THIRD
ADDITION TO BERWYN, A SUBDIVISION IN SECTION 31, TOWNSHIP 39 NORTH, RANGE 13,
EAST OF THE THIRD PRINCIPAL MERIDIAN. IN COOK COUNTY, ILLINOIS.

EXHIEBIT A
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