UNOFFICIAL COPY

Doc#. 1725101060 Fee: $116.00

lllinois Anti-PfedatOry Karen A.Yarbrough
. Cook County Recorder of Deeds
Lendlng Database Date: 09/08/2017 11:21 AM Pg: 1 of 35

Program

Certificate of Exemption

Report Mortgage Frauc
844-768-1713
i
The property identified as: PIN: 17-10-303-024-0000
Address:
Street: 222-230 N. Michigan Avenue
Street line 2.
City: Chicago State: IL ZIP Code: 60601

Lender. BANK OF THE OZARKS

Borrower: HRHC DELAWARE, LLC; AND HRH CHICAGO, LLC

Loan / Mortgage Amount: $74,850,000.00

This property is located within the program area and is exempt from the requirements of 765 ILC& 7770 et seq. because

it is commercial property.

Certificate number: 7B04DA38-C819-4(22-ABOF-2B7AOFAB33FB

Execution date: 9/7/2017




1725101060 Page: 2 of 35

UNOFFICIAL COPY

This Document Prepared by
and after Recording Return to:

Seyfarth Shaw LLP

620 Eighth Avenue

New York, New York 10018
Attention: Mitchell S. Kaplan, Esq.
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FEE AND LEASEHOLD MORTGACZ, ASSIGNMENT OF RENTS AND LEASES,
SECURITY AGREENM.ENT AND FIXTURE FILING

HRHC DELAWARE, LLC AN" HRH CHICAGO, LLC,

INDIVIDUALLY AND COLLECTIVELY, JC1*TLY AND SEVERALLY, AS
MORTGAGOR

AND
BANK OF THE OZARKS,
AS MORTGAGEE
Property Address: 222-230 N. Michigan Avenue, Chicago, Illinois 60653
Property Identification Number(s): 17-10-303-024

County: Cook
State: Illinois
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FEE AND LEASEHOLD MORTGAGE. ASSIGNMENT OF RENTS AND LEASES
SECURITY AGREEMENT AND FIXTURE FILING

THIS FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND
LEASES, SECURITY AGREEMENT AND FIXTURE FILING (herein referred to as the “Lien
Instrument™), is entered into as of September 7, 2017, by HRHC DELAWARE, LLC, a
Delaware limited liability company (“Fee Owner”), and HRH CHICAGO, LLC, an Illinois
limited Lability company (“Operator”; together with Fee Owner (individually and collectively,
jointly and severally, “Borrower”), each as mortgagor for all purposes hereunder, whose mailing
address for rotice hereunder is 230 N. Michigan Avenue, 37th Floor, Chicago, Illinois 60601 in
favor of BANK OF THE OZARKS as mortgagee for all purposes hereunder (“Lender”) whose
address is 8201 Priston Road, Suite 700, Dallas, Texas 75225,

WITNESSETH:

ARTICLE ]

DEFINITIONS

1.1 Definitions. As used herein, the following terms shall have the following
meanings:

Approved Rehabilitation Work: The rehatplitation and renovation of the existing
Improvements including the conversion thereof to a 365-icom “full-service hotel” all consistent
with the Plans as approved by Lender and the requirenients of the License Agreement, the
Technical Services Agreement and the Hotel Manageinent Agreement such that the
Improvements will be redesignated as a “St. Jane Hotel” in full conformity with the License
Agreement.

Assignment of Rents: That certain Assignment of Rents and Revenues of even date
herewith from Borrower to Lender.

Borrower: The entity described as Borrower in the initial paragraph ot this Lien
Instrument and any and all subsequent owners of the Mortgaged Property or any pail thereof
(without hereby implying Lender’s consent to any Disposition of the Mortgaged Property).

Code: The Uniform Commercial Code, as amended from time to time, in effect in the
state in which the Mortgaged Property 1s situated.

Construction Contracts: Collectively, the right title and interest of Borrower in any and
all contracts, subcontracts and agreements, written or oral, between Borrower and any other
party, and between parties other than Borrower in any way relating to the Approved
Rehabilitation Work or the supplying of material (especially fabricated or otherwise), labor,
supplies or other services therefor.

FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY AGREEMENT

AND FIXTURE FILING - Page 2
40364618v.5
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Contracts: All of the right, title, and interest of Borrower, including equitable rights, in,
to, and under any and all: (i) contracts for the purchase and/or sale of all or any portion of the
Land and the Improvements (to the extent applicable), whether such contracts are now or at any
time hereafter existing, including but without limitation, any and all eamest money or other
deposits escrowed or to be escrowed or letters of credit provided or to be provided by the
purchasers under the contracts, including all amendments and supplements to and renewals and
extensions of the contracts at any time made, and together with all payments, earnings, income,
and profits arising from the sale of all or any portion of the Mortgaged Property or from the
contracts and all other sums due or to become due under and pursuant thereto and together with
any and all'caraest money, security, letters of credit or other deposits under any of the contracts;
(ii) contracts, f1ccinses, permits, and rights relating to living unit equivalents or other entitlements
with respect to water, wastewater, and other utility services whether executed, granted, or issued
by a Person, which (ar: directly or indirectly related to, or connected with, the development,
ownership, maintenance or operation of the Mortgaged Property, whether such contracts,
licenses, permits, rights-z.d entitlements are now or at any time thereafier existing, including
without limitation, any and alV esitificates, licenses, zoning variances, permits, and no-action
letters from each Governmental Avihorty required: (a) to evidence compliance by Borrower and
all improvements constructed or to-Fe constructed on the Mortgaged Property with all legal
requirements applicable to the Mortgaged Property; (b) for the construction and/or development
of any improvements on the Mortgaged Tioperty or rehabilitation thereof, if applicable; and
(¢) to develop and/or operate the Mortgaged Property as a hotel project, as the case may be;
(iii) financing arrangements relating to the financing of or the purchase of all or any portion of
the Land and the Improvements by future purchasers{to the extent applicable); (iv) economic
incentives or similar agreements or understandings; (v} 2greements relating in any way to the
Approved Rehabilitation Work, without limitation, all Construction Contracts; (vi) contracts with
architects or engineers or others for the preparation or provisicn of any Plans, including all
amendments and supplements to and renewals and extensions o{ such contracts at any time
made; and (vii) other contracts which in any way relate to the 1se, enjoyment, occupancy,
operation, maintenance, repair, management or ownership of the Mortzag=d Property (save and
except any and all Leases), including, without limitation, the License Agreement and the Valet
Parking Agreement.

Default Interest Rate: The rate of interest specified in the Note to be paid 5y Borrower
from and after the occurrence of an Event of Default but in no event in excess of the maximum
rate of interest which may be contracted for, charged, taken, received or reserved in accordance
with applicable faw.

Design Professional: Any Person, if any, with whom Borrower contracts for the
provision of planning, design, architectural, engineering or other similar services relating to the
Approved Rehabilitation Work including, without limitation, Booth Hansen Architects, Simeone
Deary Design Group and Daccord LLC.

Disposition: Any sale, lease (except as expressly permitted pursuant to the Loan
Documents), exchange, assignment, conveyance, transfer, pledge, collateral assignment, trade or
other disposition of all or any part of the Mortgaged Property (or any interest therein) or all or

FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY AGREEMENT
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any part of the beneficial ownership interest, held directly or indirectly, in Borrower (if Bortower
is a corporation, limited liability company, limited liability partnership, general partnership,
limited partnership, joint venture, trust, or other type of business association or legal entity).

Environmental Indemnity Agreement: That certain Environmental Indemnity Agreement
of even date herewith executed by Borrower and Guarantor for the benefit of Lender,

Event of Default: Any happening or occurrence described in Article VI hereof,

Fixteies:  All materials, supplies, equipment, systems, apparatus, and other items now
owned or herezfer acquired by Borrower and now or hereafter attached to, installed in, or used
in: connection wath: (temporarily or permanently} any of the Improvements or the Land, which are
now owned or heresrter acquired by Borrower and are now or hereafter attached to the Land or
the Improvements, including, but not limited to, any and all partitions, dynamos, window screens
and shades, draperies, Tuge and other floor coverings, awnings, motors, engines, boilers,
furnaces, pipes, cleaning, calland sprinkler systems, fire extinguishing apparatus and equipment,
water tanks, swimming pools, lieating, ventilating, refrigeration, plumbing, laundry, lighting,
generating, cleaning, waste disposal, transportation (of people or things, including but not limited
to, stairways, elevators, escalators, ani conveyors), incinerating, air conditioning and air cooling
equipment and systems, gas and electnc rachinery, appurtenances and equipment, disposals,
dishwashers, refrigerators and ranges, recreational equipment and facilities of all kinds, lighting,
traffic control, waste disposal, raw and potable. water, gas, electrical, storm and sanitary sewer,
telephone and cable television facilities, and al} other utilities whether or not situated in
easements, together with all accessions, appurterances, replacements, betterments, and
substitutions for any of the foregoing and the proceeds thereof,

Governmental Authority: Any and all applicable cours. boards, agencies, commissions,
offices or authorities of any nature whatsoever for any govemmer(a) unit (federal, state, county,
district, municipal, city or otherwise) or for any quasi-governmental urits (development districts
or authorities).

Guarantor (individually and/or collectively. as the context may require):” Those Persons,
if any, designated as Guarantor in the Guaranty.

Guaranty (individually and/or collectively, as the context may require): That or those
instruments of guaranty, if any, now or hereafter in effect, from Guarantor to Lender
guaranteeing the repayment of all or any part of the Indebtedness, the satisfaction of, or
continued compliance with, all or any portion of the Obligations, or both.

Hotel Management Agreement: That certain Management Agreement by and between
Fee Owner and Hotel Manager, dated as of May 8, 2017, together with all amendments,
supplements or modifications thereof from time to time.

Hotel Manager: Aparium Hotel Group, LLC, a Delaware limited liability company.

FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY AGREEMENT
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Improvements: Any and all buildings, structures and other improvements, and any and
all additions, alterations, betterments or appurtenances thereto, now or at any time hereafter
situated, placed, or constructed upon the Land or any part thereof, including, without limitation,
the hotel.

Indebtedness: (i) The principal, interest or other sums evidenced by the Note or the Loan
Documents; (ii) any other amounts, payments or premiums payable under the Loan Documents;
(iii) such additional or future sums (whether or not obligatory), with interest thereon, as may
hereafter be borrowed or advanced from Lender, its successors or assigns, by the then record
owner of the Mortgaged Property, when evidenced by a promissory note which, by its terms, is
secured hereby fit being contemplated by Borrower and Lender that such future indebtedness
may be incurred;. {iv) any and all other indebtedness, obligations and liabilities of any kind or
character of Borrow:r to Lender, now or hereafter existing, absolute or contingent, due or not
due, arising by operat:or of law or otherwise, direct or indirect, primary or secondary, joint,
several, joint and several;{ixed or contingent, secured or unsecured by additional or different
securlty or securities, including :ndebtedness, obligations and liabilities to Lender of Borrower as
a member of any partnership, joint-venture, trust or other type of business association or other
legal entity, and whether incurred by Borrower as principal, surety, endorser, guarantor,
accommodation party or otherwise; ar!"(v) any and all renewals, modifications, amendments,
restatements, rearrangements, consolidavcis, substitutions, replacements, enlargements and
extensions thereof, it being contemplated by Poripwer and Lender that Borrower may hereafter
become indebted to Lender in further sum or suins. Notwithstanding the foregoing provisions of
this definition, this Lien Instrument shall not secvze any such other loan, advance, debt,
obligation or liability with respect to which Lendcr is by applicable law prohibited from
obtaining a lien on real estate.

Land: That certain real property or interest more parocularly therein described in
Exhibit A attached hereto and incorporated herein by reference, topzther with all rights, titles,
interests and privileges of Borrower in and to (i) all streets, ways; f0ads, alleys, easements,
rights-of-way, licenses, rights of ingress and egress, vehicle parking rignis and public places,
existing or proposed, abutting, adjacent, used in connection with or pertiiming to such real
property or the improvements thereon; (ii) any strips or gores of real property bsiw=en such real
property and abutting or adjacent properties; (iii) all water, water rights and water <rurses which
arc appurtenant to, located on, under or above or used in connection with the Wcrtgaged
Property, or any part thereof, whether adjudicated or unadjudicated, conditional or absolute,
tributary or non-tributary, surface or underground, designated or undesignated; (iv) timber and
crops pertaining to such real property; and (v)all appurtenances and all reversions and
remainders in or to such real property.

Leasehold Estate: Operator’s right, title and interest in the Master Lease.

Leases: The right, title and interest of Bomrower in any and all leases, master leases,
subleases, licenses, concessions, or other agreements (whether written or oral, now or hereafter
in effect) which grant to third parties a possessory interest in and to, or the right to use or occupy,
all or any part of the Mortgaged Property, together with all security and other deposits or
payments made in connection therewith, whether entered into before or after the filing by or

FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY AGREEMENT
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against Borrower of any petition for relief under the United States Bankruptcy Code, 11 U.S.C.
§101, et seq., as amended, including, as applicable, any guest room agreement and any lease
approved by Lender with respect to any onsite restaurant, gift shop or similar accommodating
use to the Improvements.

Lender: BANK OF THE OZARKS, whose address for notice hereunder is
8201 Preston Road, Suvite 700, Dallas, Texas 75225, and the subsequent holder or holders, from
time to time, of the Note.

Liczases: All licenses, permits or similar authorizations required with respect to the
ownership ans ¢neration of the Mortgaged Property including, without limitation, liquor, music
and dancing, tovacca, local company control and all applicable trade and business licenses.

License Agreeriert: That certain License Agreement dated September 6, 2017, between
Borrower and Licensor, with respect to the Mortgaged Property.

Licensor: Mast Meghie, 1.LC. a Delaware limited liability company.

Loan Agreement: That certain Loan Agreement of even date herewith by and between
Borrower and Lender, governing advar.ces ander the loan evidenced by the Note and secured,
inter alia, by this Lien Instrument.

Loan Documents: The Loan Agreement, the Note, this Lien Instrument, the
Environmental Indemnity Agreement, the Assignmeut-of Rents, the Guaranty, and any and all
other agreements, documents and instruments now or herzafter executed by Borrower, Guarantor
or any other Person or party in connection with the loan-2videnced by the Note or in connection
with the payment of the Indebtedness or the performance and cischarge of the Obligations,
together with any and all renewals, modifications, amendmenis; testatements, consolidations,
substitutions, replacements, extensions and supplements hereof and thereof.

Master Lease: That certain lease, dated October 25, 2001, betweer-ciretar Bank, N.A., St.
George Hotel, L.L.C., as landlord and Operator, as tenant, as assigned by that cortain bill of sale
and general assignment and assumption from St. George Hotel, L.L.C. to” Fee' Owner, as
successor landlord.

Minerals: All night, title and interest of Borrower, if any, in and to all substances in, on,
under or above the Land which are now, or may become in the future, intrinsically valuable, and
which now or may be in the future enjoyed through extraction or removal from the Land,
including, without limitation, oil, gas, all other hydrocarbons, coal, lignite, carbon dioxide, all
other non-hydrocarbon gases, uranium, all other radicactive substances, gold, silver, copper, iron
and all other metallic substances or ores.

Mortgaged Property: The Leaschold Estate, Land, Minerals, Fixtures, Improvements,
Personalty, Contracts, Leases, Personal Property Leases, Licenses, Rents, Reserves, Plans and
Construction Contracts, and any interest of Borrower now owned or hereafter acquired in and to
the Leasehold Estate, Land, Minerals, Fixtures, Improvements, Personalty, Contracts, Leases,

FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY AGREEMENT
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Personal Property Leases, Licenses, Rents, Reserves, Plans and Construction Contracts, together
with any and all other security and collateral of any nature whatsoever, now or hereafter given
for the repayment of the Indebtedness or the performance and discharge of the Obligations,
together with any and all proceeds of any of the foregoing. As used in this Lien Instrument, the
term “Mortgaged Property” shall be expressly defined as meaning all or, where the context
permits or requires, any part of the above and all or, where the context permits or requires, any
interest therein.

Note: That certain Promissory Note of even date herewith, incorporated herein by this
reference, executed by Borrower and payable to the order of Lender in the principal amount of
SEVENTY-FCUR MILLION EIGHT HUNDRED FIFTY THOUSAND AND 00/100
DOLLARS($7:4.850,000.00) and any and all renewals, modifications, reinstatements,
enlargements, or'exiensions of such promissory note or of any promissory note or notes given in
renewal, substitution orienlacement therefor,

Obligations: Any and-all of the covenants, conditions, warranties, representations and
other obligations (other thanto repay the Indebtedness) made or undertaken by Borrower,
Guarantor or any other Person or party to the Loan Documents to Lender or others as set forth in
the Loan Documents.

Permitted Disposition: The sale, mransfer or exchange of any portion of the Mortgaged
Property or ownership interest in Borrower peimitied under the Loan Agreement.

Permitted Exceptions: The liens, easements; restrictions, security interests and other
matters (if any) expressly listed as special exception: (i.e.,, not pre-printed or standard
exceptions) to coverage in the title insurance policy insurizg the lien of this Lien Instrument and
the liens and security interests created by the Loan Documents,

Person: Any corporation, limited liability company, limited Yahility partnership, general
partnership, limited partnership, firm, association, joint venture, trust or any other association or
legal entity, including any public or governmental body, quasi-governinental body, agency or
instrumentality, as well as any natural person.

Personal Property Leases: Any lease, pay-to-own or similar arrangeinént whereby
Borrower or any Affiliate of Borrower, as lessee, obtains effective possession or conirol of an
item or system used with respect to the Mortgaged Property (including, without limitation, any
telephone systems, vehicles, televisions, furniture or any equipment used in the operation of the
Improvements) pursuant to a contractual arrangement other than unencumbered free and clear
ownership of such item by Borrower.

Personalty: All of the right, title, and interest of Borrower in and to; (i) furniture,
furnishings, equipment, machinery, tangible personal property, and goods located within, used in
the operation of or derived from the Improvements, specifically including those within the
definition of “Property” or “Equipment” or “Inventories” under the Uniform System of Accounts
including, as applicable, all linen, china, glassware, tableware, uniforms, guest tedgers, telephone
systems, televisions and television systems, and computer systems, (ii) crops, farm products,

FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY AGREEMENT
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timber and timber to be cut, and extracted Minerals; (iii) general intangibles (including payment
intangibles), money, insurance proceeds, accounts, contract and subcontract rights, trademarks,
trade names, copyrights, monetary obligations, chattel paper (including electronic chattel paper),
instruments, investment property, documents, letter of credit rights, inventory and commercial
tort claims; (iv) all cash funds, fees (whether refundable, returnable or reimbursable), deposit
accounts or other funds or evidences of cash, credit or indebtedness deposited by or on behalf of
Borrower with any governmental agencies, boards, corporations, providers of utility services,
public or private, including specifically, but without limitation, all refundable, returnable or
reimbursable tap fees, utility deposits, commitment fees and development costs, any awards,
remuneraticss. reimbursements, settlements or compensation heretofore made or hereafter to be
made by any Governmental Authority pertaining to the Land, Improvements, Fixtures, Contracts,
or Personalty, inciding but not limited to those for any vacation of, or change of grade in, any
streets affecting the Laad or the Improvements and those for municipal utility district or other
utility costs mncurred or ‘deposits made in connection with the Land; (v) the Construction
Contracts, Plans and all buiiding and construction materials and equipment; and (vi) all other
personal property of any kind or character as defined in and subject to the provisions of the Code
(Article 9 - Secured Transactioris); 2iy and all of which are now owned or hereafter acquired by
Borrower, and which are now ‘or hereafter situated in, on, or about the Land or the
Improvements, or used in or necessary to the complete and proper planning, design,
development, renovation, financing, use, cccupancy or operation thereof, or acquired (whether
delivered to the Land or stored elsewhere) for use in or on the Land or the Improvements,
together with all accessions, replacements and subsiitutions thereto or therefor and the proceeds
thereof.

Plans: Collectively, the plans and specificaticns. shop drawings or other technical
descriptions prepared for the Approved Rehabilitation Work, whether prepared by Borrower, the
Design Professional or otherwise and as approved by Lender as teqmired herein, by all applicable
Governmental Authorities and by any party to a purchase or Conztrection Contract with a right
of approval, all amendments and modifications thereof approved in wr'ting by the same, and all
other design, engineering or architectural work, test reports, surveys, shov drawings and related

items.

Rents: Any and all rents, revenues, royalties, income, issues, proceeds, bonus monies,
profits, security and other types of deposits (after Borrower acquires title thereto) avd other
benefits paid or payable by parties to the Leases and/or Confracts (other than Borrower) for
using, leasing, licensing, possessing, operating from, residing in, selling or otherwise enjoying all
or any portion of the Mortgaged Property.

Reserves: All sums on deposit or due under any of the Loan Documents now or hereafter
executed by Borrower for the benefit of Lender including (i) the accounts into which the
Reserves have been deposited; (i) all interest on said accounts, if any; (i) all accounts, contract
rights and general intangibles or other rights and interests pertaining thereto; (iv) all sums now or
hereafter therein or represented thereby; (v} all instruments and documents now or hereafter
evidencing the Reserves or such accounts; (vi)all powers, options, rights, privileges and

FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY AGREEMENT
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immunities perfaining to the Reserves (including the right to make withdrawals therefrom); and
(vii) all replacements, substitutions or proceeds of the foregoing.

Technical Services Agreement: That certain Technical Services and Pre-Opening
Services Agreement between Licensor and Hotel Manager, dated as of June 16, 2016, as
assigned by Licensor to Fee Owner by that certain assignment and assumption agreement, dated
as of the date hereof, together with all amendments, supplements or modifications thereof from
time to tirne.

Unifymm System of Accounts: The Uniform System of Accounts for the Lodging
Industry as proiished by the American Hotel & Lodging Association of the United States and
Canada, as sucl. 7y be amended from time to time.

Valet Parking Agreement: That certain Valet Parking Agreement, dated January 11,
2007 by and between Onerator and Downtown Parking LLC, as amended by that certain
Amendment of Valet Parking Agreement, dated October 25, 2012, by and between Operator and
Standard Parking Corporation, &5 suecessor-in-interest to Downtown Parking LLC.

Additional Definitions. As used-herein, the following terms shall have the following
meanings: (i) “hereof.” “hereby,” “hereic,” ‘hereunder,” “herewith,” and similar terms mean of,
by, to, under and with respect to, this Lien Instrument or to the other documents or matters being
referenced; (ii} “heretofore” means before, ‘hersafter” means after, and “herewith” means
concurrently with the date of this Lien Instrumecot; (iii) all pronouns, whether in masculine,
feminine or neuter form, shall be deemed to refer to the pbject of such pronoun whether same is
masculine, feminine or neuter in gender, as the context rnzy suggest or require; (iv) “including”
means including, without limitation; (v)all terms used hercin, whether or not defined in
Section 1.1 hereof, and whether used in singular or plural form:, siall be deemed to refer to the
object of such term whether such 1s singular or plural in nature,‘as the context may suggest or
require; and (vi) all capitalized terms not defined in Section 1.1 heres* shall have the meanings
ascribed to such terms in the Loan Agreement.

1.2 Not a Revolver Facility. It is expressly understood and-agreed that the
Indebtedness is not intended to be a “revolver” facility and that no principal anicunt repaid by
Borrower may be reborrowed by Borrower.

ARTICLE II

GRANT

2.1  Grant. To secure the full and timely payment of the Indebtedness and the full and
timely performance and discharge of the Obligations, Borrower MORTGAGES, GRANTS,
BARGAINS, ASSIGNS, SELLS, CONVEYS and CONFIRMS, to Lender the Mortgaged
Property, subject, however, to the Permitted Exceptions, TO HAVE AND TO HOLD a security
interest in the Mortgaged Property to Lender forever, and Borrower does hereby bind itself, its
successors and assigns to WARRANT AND FOREVER DEFEND the title to the Mortgaged
Property unto Lender against every Person whomsoever lawfully claiming or to claim the same

FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT O RENTS AND LEASES, SECURITY AGREEMENT
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or any part thereof, provided, however, that if Borrower shall pay (or cause to be paid) the
Indebtedness as and when the same shall become due and payable and shall fully perform and
discharge (or cause to be fully performed and discharged) the Obligations on or before the date
same are to be performed and discharged, then the liens, security interests, estates and rights
granted by the Loan Documents shall terminate, in accordance with the provisions hereof;
otherwise same shall remain in full force and effect. A certificate or other written statement
executed on behalf of Lender confirming that the Indebtedness has not been fully paid or the
Obligations have not been fully performed or discharged shall be sufficient evidence thereof for
the purpose of reliance by third parties on such fact.

ARTICLE 1II

WARRANTIES AND REPRESENTATIONS

Borrower hereby vaconditionally warrants and represents to Lender, as of the date hereof
and at all times during the terra of this Lien Instrument, as follows:

3.1  Title and Lien. BOrrower has good and indefeasible title to the Land (in fee
simple, if the lien created hereunder e on the fee, or a first and prior leasehold estate, if it be
created on the Leasehold Estate) and' Inyprovements, and good and marketable title to the
Fixtures and Personalty, free and clear of any liens, charges, encumbrances, security interests,
claims, easements, restrictions, options, leases, covenants, and other rights, titles, interests, or
estates of any nature whatsoever, except the Pe.mitted Exceptions. This Lien Instrument
constitutes a valid, subsisting first lien on the Land, the Improvements, the Leases and the
Fixtures; a valid, subsisting first priority security interest'in and to the Personalty, Contracts,
Rents, Construction Contracts, Plans, and, to the exteniinat the term “Leases” includes items
covered by the Code, in and to the Leases; all in accordance with t4e terms hereof and all subject
to the Permitted Exceptions. The foregoing warranty of title sliall survive the foreclosure or
other enforcement of this Lien Instrument, and shall inure to the benefiof and be enforceable by
Lender in the event Lender acquires title to the Mortgaged Property pursint to any foreclosure
or otherwise.

3.2 Incorporation of Warrantics and Representations,  All “the  warranties,
representations, conditions and agreements contained in (a) the Loan Agreement, (h)the Note
and (c) all and any of the other Loan Documents, are hereby made a part of this Lien Tnstrument
to the same extent and with the same force as if fully set forth herein.

3.3 Separate Tax Parcel; Legal Lot. To the best of Borrower’s actual knowledge, the
Mortgaged Property is taxed separately without regard to any other real estate and the Land
constitutes a legally subdivided lot under all applicable legal requirements (or, if not subdivided,
no subdivision or platting of the Land is required under applicable Legal Requirements), and for
all purposes may be mortgaged, conveyed or otherwise dealt with as an independent parcel.

34  No Commencement of Construction. As of the date of this Lien Instrument, no
work or construction of any kind has been commenced on the Land. As of the date of this Lien
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Instrument there are no outstanding bills for labor and materials relating to the Mortgaged
Property due and owing to any contractor, subcontractor, or supplier.

ARTICLE IV

AFFIRMATIVE COVENANTS

Borrower hereby unconditionally covenants and agrees with Lender, that until the entire
Indebtedness shall have been paid in full and all of the Obligations shall have been fully
performed ana discharged, as follows:

41 Tavment and Performance. Borrower will pay the Indebtedness as and when
specified in the Loaz Documents, and will perform and discharge all of the Obligations, in full
and on or before the daics same are to be performed.

42  First Lien Statrs. Borrower will protect the first lien and security interest status
of this Lien Instrument and tise other Loan Documents and will not permit to be created ot to
exist in respect of the Mortgaged “roperty or any part thereof any lien or secunity interest on a
parity with, superior to, or inferior to/any of the liens or security interests hereof, except for the
Permitted Exceptions and as otherwise permiiited by the Loan Agreement.

43  Tax on Lien Instrument. If at any time any law shall be enacted imposing or
authorizing the imposition of any tax upon this Lier Instrument, or upon any rights, titles, liens,
or security interests created hereby, or upon the Indehiedness or any part thereof, Borrower will
immediately pay all such taxes, provided that if such’law as enacted makes it unlawful for
Borrower to pay such tax, Borrower shall not pay nor be oktigated to pay such tax. Nevertheless,
if a law is enacted making it unlawful for Borrower to pay such taxes, then Borrower must
prepay the Indebtedness in full within ninety (90) days after demand therefor by Lender.

44  Incorporation of Affirmative Covenants, Conditions aid Agreements. All the
covenants, conditions and agreements contained in (a) the Loan Agreeirent. (b) the Note and
(c) all and any of the other Loan Documents, are hereby made a part of thic Lien Instrument to
the same extent and with the same force as if fully set forth herein. Withont limiting the
generality of the foregoing, Borrower (i) agrees to insure, repair, maintain and restoce damage to
the Mortgaged Property, pay all property taxes and other impositions, and comply with Legal
Requirements, in accordance with the Loan Agreement, and (ii) agrees that the proceeds of
insurance and awards for condemnation shall be settied, held and applied in accordance with the
Loan Agreement.

ARTICLEV

NEGATIVE COVENANTS

Borrower hereby unconditionally covenants and agrees with Lender, that until the entire
Indebtedness shall have been paid in full and all of the Obligations shall have been fully
performed and discharged, as follows:
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5.1 Use Violations. Except to the extent permitted under the Loan Agreement,
Borrower shall not initiate, join in, acquiesce in or consent to any change in any private
restrictive covenant, zoning law or other public or private restriction, limiting or defining the
uses which may be made of the Mortgaged Property. If under applicable zoning provisions the
use of the Mortgaged Property is or shall become a nonconforming use, Borrower shall not cause
or permit such nonconforming use to be discontinued or abandoned without the consent of
Lender, except to the extent permitted under the Loan Agreement, Borrower will not use,
maintain, operate or occupy, or allow the use, maintenance, operation or occupancy of, the
Mortgaged Property in any manner which (i) materially violates any legal requirement; (ii) may
be materialiy Jangerous, unless safeguarded as required by law and/or appropriate insurance;
(111) constitutes 2-public or private nuisance; (iv) makes void, voidable or cancelable, or increases
the premium of; 2ir insurance then in force with respect thereto; (v) changes the use of the
Mortgaged Property: (vi} permits or suffers to occur any material waste on or to the Mortgaged
Property, or (vii) converts the Mortgaged Property to a condominium or cooperative form of
ownership.

52 No Drilling. Borrower will not, without the prior written consent of Lender,
permut any drilling or exploration tor or extraction, removal, or production of, any Minerals from
the surface or subsurface of the Land regardless of the depth thereof or the method of mining or
extraction thereof; provided, however, ext:action of Minerals from the subsurface of the Land
shall not be deemed to violate this Section 3.2.50 long as such extraction is done from an offsite
location consistent with all legal requirements-ard,in a manner such that no material negative
effect or danger whatsoever occurs with respect to ine surface of the Mortgaged Property.

5.3 No Disposition or Encumbrance. Neither'Borrower nor any shareholder, member
or partner of Borrower will make a Disposition without obtainiig Lender’s prior written consent,
other than a Permitted Disposition. Borrower will not create, ncvi. assume or suffer to exist any
lien or encumbrance against all or any portion of the Mortgaged Property, other than as expressly
permitted pursuant to the Loan Agreement.

5.4 Incorporation of Covenants, Conditions and Agreements. /All the covenants,
conditions and agreements contained in (a) the Loan Agreement, (b) the Note aid (2) all and any
of the other Loan Documents, are hereby made a part of this Lien Instrument to (h< same extent
and with the same force as if fully set forth herein.

ARTICLE VI

EVENTS OF DEFAULT

6.1  The term “Event of Default,” as used herein shall have the same meaning
described for such term in the Loan Agreement.
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ARTICLE VII

REMEDIES

7.1  Lender’s Remedies Upon Event of Defanlt. Upon the occurrence and during the
continuance of an Event of Default, Lender may, at Lender’s option, exercise any of its rights or
remedies at law or in equity and, in addition exercise any or all of the following rights, remedies
and recourses, either successively or concurrently:

‘a)  Right to Perform Borrower’s Covenants. If Borrower has failed to keep or
perforri any covenant contained in this Lien Instrument or the other Loan Documents,
Lender msv, but shall not be obligated to any person to do so, perform or attempt to
perform said covenant, and any payment made or expense incurred in the performance or
attempted perfeirrance of any such covenant shall be and become a part of the
Indebtedness, and Fsestower promises, upon demand, to pay to Lender, at the place where
the Note is payable, a'i sums so advanced or paid by Lender, with interest from the date
when paid or incurred Ly [ender at the Default Interest Rate. No such payment by
Lender shall constitute a viaiver of any Event of Default. In addition to the liens and
security interests hereof, Lend=r shall be subrogated to all rights, titles, liens, and security
interests securing the payment of-anv debt, claim, tax, or assessment for the payment of
which Lender may make an advance, or-which Lender may pay.

(b)  Right of Entrv. Lender may, nrior or subsequent to the institution of any
foreclosure proceedings, enter upon the Mongaged Property, or any part thereof, and take
exclusive possession of the Mortgaged Property snd of all books, records, and accounts
relating thereto and to exercise without interferciice from Borrower any and all rights
which Borrower has with respect to the management, possession, operation, protection,
or preservation of the Mortgaged Property, including witkiout limitation the right to rent
the same for the account of Borrower and to apply such Reiiteas nrovided in Article [X
hereof. All such costs, expenses, and liabilities incurred by Lerder in collecting such
Rents and in managing, operating, maintaining, protecting, or preserviug the Mortgaged
Property, if not paid out of Rents as set forth in the Assignment of Rents, ahall constitute
a demand obligation owing by Borrower and shall bear interest frcin the date of
expenditure until paid at the Default Interest Rate, all of which shall consti®te-a portion
of the Indebtedness. If necessary to obtain the possession provided for above, Lender
may invoke any and all legal remedies to dispossess Borrower, including specifically one
or more actions for forcible entry and detainer, trespass to try title, and restitution. In
connection with any action taken by Lender pursuant to this subsection, Lender shall not
be liable for any loss sustained by Borrower resulting from any failure to let the
Mortgaged Property, or any part thereof, or from any other act or omission of Lender in
managing the Mortgaged Property unless such loss is caused by the willful misconduct of
Lender, nor shall Lender be obligated to perform or discharge any obligation, duty, or
liability under any Lease or under or by reason hereof or the exercise of rights or
remedies hereunder. BORROWER SHALL AND DOES HEREBY AGREE TO
INDEMNIFY LENDER FOR, AND TO HOLD LENDER HARMLESS FROM,
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ANY AND ALL LIABILITY, LOSS, OR DAMAGE, WHICH MAY OR MIGHT
BE INCURRED BY LENDER UNDER ANY SUCH LEASE OR UNDER OR BY
REASON HEREOF OR THE EXERCISE OF RIGHTS OR REMEDIES
HEREUNDER, AND FROM ANY AND ALL CLAIMS AND DEMANDS
WHATSOEVER WHICH MAY BE ASSERTED AGAINST LENDER BY
REASON OF ANY ALLEGED OBLIGATIONS OR UNDERTAKINGS ON ITS
PART TO PERFORM OR DISCHARGE ANY OF THE TERMS, COVENANTS,
OR AGREEMENTS CONTAINED IN ANY SUCH LEASE. Should Lender incur
any such liability, the amount thereof, including without limitation costs, expenses, and
reasonzble attorneys’ fees, together with interest thereon from the date of expenditure
until paid at the Default Interest Rate, shall be secured hereby, and Borrower shall
reimbursc Zender therefor immediately upon demand. Nothing in this subsection shall
impose any (duty, obligation, or responsibility upon Lender for the control, care,
management, lcasing, or repair of the Mortgaged Property, nor for the carrying out of any
of the terms and conditions of any such Lease; nor shall it operate to make Lender
responsible or liable for any waste committed on the Mortgaged Property by the tenants
or by any other parties, or fir any hazardous or environmentally sensitive substance in,
on or under the Mortgagea Preperty, or for any dangerous or defective condition of the
Mortgaged Property or for any uicgligence in the management, leasing, upkeep, repair, or
control of the Mortgaged Property resulting in loss or injury or death to any tenant,
licensee, employee, or stranger. Borrower hereby assents to, ratifies, and confirms any
and all actions of Lender with respect 0, the Mortgaged Property taken under this
subsection.

The remedies in this subsection are in addition to other remedies available to
Lender and the exercise of the remedies in this subsecdion shall not be deemed to be an
election of nonjudicial or judicial remedies otherwise available to Lender. The remedies
in this Article VII are available under and govemed by the ieal property laws of Illinois
and are not govemed by the personal property laws of Illingi;, in accordance with the
provisions of Section 9.604 of the Code, including, the power to dispose of personal
property in a commercially reasonable manner under Section 9.627 of ‘he Code or the
application of proceeds under Section 9.615 of the Code. No action by Cender taken
pursuant to this subsection shall be deemed to be an acceptance of cullateral in
satisfaction of obligations under Section 9.620 of the Code. Any receipt of conssderation
received by Lender pursuant to this subsection shall be immediately credited against the
Indebtedness (in the inverse order of maturity) and the value of said consideration shall
be treated like any other payment against the Indebtedness.

{(c) Right to Accelerate. Lender may, without notice, demand, presentment,
notice of nonpayment or nonperformance, protest, notice of protest, notice of intent to
accelerate, notice of acceleration, or any other notice or any other action, all of which are
hereby waived by Borrower and all other parties obligated in any manner whatsoever on
the Indebtedness, declare the entire unpaid balance of the Indebtedness immediately due
and payable, and upon such declaration, the entire unpaid balance of the Indebtedness
shall be immediately due and payable. The failure to exercise any remedy available to
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Lender shall not be deemed to be a waiver of any rights or remedies of Lender under the
Loan Documents, at law or in equity.

(d)  Intentionally Deleted.

(e}  Lender’s Judicial Remedies. Lender may proceed by suit or suits, at law
or in equity, to enforce the payment of the Indebtedness and the performance and
discharge of the Obligations in accordance with the terms hereof, of the Note, and the
other Loan Documents, to foreclose the liens and security interests of this Lien
Instrament as against all or any part of the Mortgaged Property, and to have all or any
part of iiie Mortgaged Property sold under the judgment or decree of a court of competent
jurisdiciieg)~ This remedy shall be cumulative of any other nonjudicial remedies available
to Lender witiivespect to the Loan Documents. Proceeding with a request or receiving a
judgment for iegal relief shall not be or be deemed to be an election of remedies or bar
any available nonirdicial remedy of Lender.

(f) Lender’s Kight to Appointment of Receiver. Lender, as a matter of right
and without regard to the sufficiency of the security for repayment of the Indebtedness
and performance and discharge of the Obligations, without notice to Borrower and
without any showing of insolvency fraud, or mismanagement on the part of Borrower,
and without the necessity of filing any judicial or other proceeding other than the
proceeding for appointment of a receiver, shall be entitled to the appointment of a
receiver or receivers of the Mortgaged Property or any part thereof, and of the Rents, and
Borrower hereby irrevocably consents to the arpcintment of a receiver or receivers. Any
receiver appointed pursuant to the provisions ¢f s subsection shall have the usual
powers and duties of receivers in such matters.

(g)  Lender’s Uniform Commercial Code Remedics. Lender may exercise its
rights of enforcement with respect to Fixtures and Personalt:’ under the Code, and in
conjunction with, in addition to or in substitution for the rights and remedies under the
Code Lender may and Borrower agrees as follows:

(1)  without demand or notice to Borrower, enter upon-the Mortgaged
Property to take possession of, assemble, receive, and collect the Fersenalty, or
any part thereof, or to render it unusable; and

(1)  Lender may require Borrower to assemble the Personalty and make
it available at a place Lender designates which is mutually convenient to allow
Lender to take possession or dispose of the Personalty; and

(i)  written notice mailed to Borrower as provided herein at least
ten (10) days prior to the date of public sale of the Personalty or prior to the date
after which private sale of the Personalty will be made shall constitute reasonable
notice; and
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(iv)  any sale made pursuant to the provisions of this subsection shall be
deemed to have been a public sale conducted in a commercially reasonable
manner if held contemporaneously with the sale of the other Mortgaged Property
upon giving the same notice with respect to the sale of the Personalty hereunder
as is required for such sale of the other Mortgaged Property, and such sale shall be
deemed to be pursuant to a security agreement covering both real and personal
property under Section 9.604(a) of the Code; and

(v)  in the event of a foreclosure sale, whether made by Lender under
‘he terms hereof, or under judgment of a court, the Personalty and the other
wiortgaged Property may, at the option of Lender, be sold as a whole; and

{(vi) it shall not be necessary that Lender take possession of the
Personaliy,-or any part thereof, prior to the time that any sale pursuant to the
provisions /fthis subsection is conducted, and it shall not be necessary that the
Personalty or zay part thereof be present at the location of such sale; and

(vii) prior to application of proceeds of disposition of the Personalty to
the Indebtedness, suck proceeds shall be applied to the reasonable expenses of
retaking, holding, preparing for sale or lease, selling, leasing and the like, and the
reasonable attorneys’ fees and legal expenses incurred by Lender; and

(viil) after notification, if any, hereafter provided in this subsection,
Lender may sell, lease, or otherwise disrise of the Personalty, or any part thereof,
in one or more parcels at public or privaie sale or sales, at Lender’s offices or
elsewhere, for cash, on credit, or for future'delivery. Upon the request of Lender,
Borrower shall assemble the Personalty and riake it available to Lender at any
place designated by Lender that is reasonably converient to Borrower and Lender.
Borrower agrees that Lender shall not be obligated te” give more than ten (10)
days’ written notice of the time and place of any public saie or of the time after
which any private sale may take place and that such notice shall constitute
reasonable notice of such matters. Borrower shall be liable for 21l expenses of
retaking, holding, preparing for sale, or the like, and all attorncvs’ fees, legal
expenses, and all other costs and expenses incurred by Lender in cornestion with
the collection of the Indebtedness and the enforcement of Lender’s rights under
the Loan Documents. Lender shall apply the proceeds of the sale of the
Personalty against the Indebtedness in accordance with the provisions of
Section 7.4 of this Lien Instrument. Borrower shall remain liable for any
deficiency if the proceeds of any sale or disposition of the Personalty are
insufficient to pay the Indebtedness in full. Borrower waives all rights of
marshalling in respect of the Personalty; and

(ix) any and all statements of fact or other recitals made in any bill of
sale or assignment or other instrument evidencing any foreclosure sale hereunder,
the nonpayment of the Indebtedness, the occurrence of any Event of Default,
Lender having declared all or a portion of such Indebtedness to be due and
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payable, the notice of time, place, and terms of sale and of the properties to be
sold having been duly given, or any other act or thing having been duly done by
Lender, shall be taken as prima facie evidence of the truth of the facts so stated
and recited; and

(x}  Lender may appoint or delegate any one or more persons as agent
to perform any act or acts necessary or incident to any sale held by Lender,
including the sending of notices and the conduct of the sale, but in the name and
on behalf of Lender.

)  Rights Relating to Rents. Borrower has, pursuvant to the Assignment of
Rents, assigned to Lender all Rents under each of the Leases covering all or any portion
of the Mcrigazed Property. Lender may at any time, upon the occurrence and during the
continuance of zu1 Event of Default and without notice, either in person, by agent, or by
receiver to be appointed by a court, enter and take possession of the Mortgaged Property
or any part thereof, zad in its own name, sue for or otherwise collect the Rents in
accordance with the Assignment of Rents. All Rents collected by Lender shall be applied
as provided for in the Assignment of Rents; provided, however, that if the out-of-pocket
costs, expenses, and reasonabl: attorneys’ fees shall exceed the amount of Rents
collected, the excess shall be adaes 0 the Indebtedness, shall bear interest at the Default
Interest Rate, and shall be immediately. due and payable. The entrance upon and
possession of the Mortgaged Property, the enllection of Rents, and the application thereof
as set forth above shall not cure or waive any Zvent of Default or notice of defauit, if any,
hereunder nor invalidate any action pursuant to.such notice. Failure or discontinuance by
Lender at any time or from time to time, to coilec! said Rents shall not in any manner
impair the subsequent enforcement by Lender of the rght, power, and authority herein
conferred upon it. Nothing contained herein, nor the.exzccise of any right, power, or
authority herein granted to Lender shall be, or shall be consirued to be, an atfirmation by
it of any tenancy, lease, or option, nor an assumption of liability under, nor the
subordination of, the lien or charge of this Lien Instrument, to anv Such tenancy, lease, or
option, nor an election of judicial relief, if any such relief is requested or obtained as to
Leases or Rents, with respect to the Mortgaged Property or any cetizieral given by
Borrower to Lender. In addition, from time to time, Lender may elect, and.actice hereby
is given to each Lessee of such right, to subordinate the lien of this Lien lustrument to
any Lease by unilaterally executing and recording an instrument of subordination, and
upon such election, the lien of this Lien Instrument shall be subordinate to the Lease
identified in such instrument of subordination; provided, however, in each instance, such
subordination will not affect or be applicable to (and will expressly exclude any) lien,
charge, encumbrance, security interest, clatm, easement, restriction, option, covenant, and
other rights, titles, interests, or estates of any nature regarding all or any portion of the
Mortgaged Property to the extent that the same may have arisen or intervened during the
period between the recordation of this Lien Instrument and the execution of the Lease
identified in such instrument of subordination.
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(1) Other Rights. Lender (i) may surrender the insurance policies maintained
pursuant to the Loan Agreement or any part thereof, and upon receipt shall apply the
unearned premiums as a credit on the Indebtedness, in accordance with the provisions of
Section 7.4 hereof, and, in connection therewith, Borrower hereby appoints Lender as
agent and attorney-in-fact (which is coupled with an interest and is therefore irrevocable)
for Borrower to collect such premiums; and (ii) apply the reserve for all property taxes
and other impositions and insurance premiums, if any, required by the provisions of this
Lien Instrument, toward payment of the Indebtedness; and (iii) shall have and may
exercise any and all other rights and remedies which Lender may have at law or in equity,
or by virtue of any Loan Document or under the Code, or otherwise.

¢ Lender as Purchaser. Lender may be the purchaser of the Mortgaged
Property ot-axy, part thereof, at any sale thereof, upon any other foreclosure of the liens
and security mférests hereof, or otherwise, and Lender shall, upon any such purchase,
acquire good title fo-the Mortgaged Property so purchased, free of the liens and security
interests hereof, unless)the sale was made subject to an unmatured portion of the
Indebtedness. Lender, as purchaser, shall be treated in the same manner as any third
party purchaser and the proceeds of Lender’s purchase shall be applied in accordance
with Section 7.4 of this Lien histument.

7.2 Other Rights of Lender. Should any pari of the Mortgaged Property come into the
possession of Lender, whether before or after an Event of Default, Lender may (for itself or by or
through other persons, firms, or entities) hold, lease, manage, use, or operate the Mortgaged
Property for such time and upon such terms as-Leonder may deem prudent under the
circumstances (making such repairs, alterations, additiors, and improvements thereto and taking
such other action as Lender may from time to time deem necessary or desirable) for the purpose
of preserving the Mortgaged Property or its value, pursuant to the order of a court of appropriate
jurisdiction or in accordance with any other rights held by Lendét ip respect of the Mortgaged
Property. Borrower covenants to promptly reimburse and pay to Lendron demand, at the place
where the Note is payable, the amount of all reasonable expenses (incliding without limitation
the cost of any insurance, property taxes, impositions, or other charges) moarisd by Lender in
connection with Lender’s custody, preservation, use, or operation of the Mergased Property,
together with interest thereon from the date incurred by Lender at the Default Interest Rate; and
all such expenses, costs, taxes, interest, and other charges shall be and become 2 rast of the
Indebtedness. It is agreed, however, that the risk of loss or damage to the Mortgaged Fropetty is
on Borrower, and Lender shall have no liability whatsoever for decline in value of the Mortgaged
Property, for failure to obtain or maintain insurance, or for failure to determine whether
insurance in force is adequate as to amount or as to the risks insured. Possession by Lender shall
not be deemed an election of judicial relief, if any such possession is requested or obtained, with
respect to any Mortgaged Property or collateral not in Lender’s possession.

73  Possession After Foreclosure. If the liens or security interests hereof shall be
foreclosed by judicial action, or otherwise, the purchaser at any such sale shall receive, as an
incident to purchaser’s ownership, immediate possession of the property purchased, and if
Borrower or Borrower’s successors shall hold possession of said property or any part thereof
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subsequent to foreclosure, Borrower and Borrower’s successors shall be considered as tenants at
sufferance of the purchaser at foreclosure sale (without limitation of other rights or remedies, at a
reasonable rental per day, due and payable daily, based upon the value of the portion of the
Mortgaged Property so occupied and sold to such purchaser), and anyone occupying such portion
of the Mortgaged Property, after demand is made for possession thereof, shall be guilty of
forcible detainer and shall be subject to eviction and removal, forcible or otherwise, with or
without process of law, and all damages by reason thereof are hereby expressly waived.

74  Application of Proceeds. The proceeds from any sale, lease, or other disposition
made pursrént to this Article VII, or the proceeds from the surrender of any insurance policies
pursuant to ary of the Loan Documents, or any Rents collected by Lender from the Mortgaged
Property (following any application of such Rents in accordance with the Assignment of Rents),
or sums received purcuant to Section 8.1 hereof which Lender elects to apply to the Indebtedness
in accordance with the-apylicable provisions of the Loan Agreement, or proceeds from insurance
received pursuant to Section 8.2 hereof which Lender elects to apply to the Indebtedness in
accordance with the applicab’e nrevisions of the Loan Agreement, shall be applied by Lender, as
the case may be, to the Indebtedness-in the following order and priority: (i} to the payment of all
expenses of advertising, selling, aad conveying the Mortgaged Property or part thereof, and/or
prosecuting or otherwise collecting Xents, proceeds, premiums, or other sums including
reasonable attorneys’ fees; (ii) to the reipéinder of the Indebtedness as follows: first, to the
remaining accrued but unpaid interest, secoud,, to the matured portion of principal of the
Indebtedness, and third, to prepayment of the-vmmatured portion, if any, of principal of the
Indebtedness applied to installments of principal 1 liverse order of maturity; (iii) the balance, if
any and to the extent applicable, remaining after the fal) and final payment of the Indebtedness
and full performance and discharge of the Obligations o the holder or Lender of any inferior
liens covering the Mortgaged Property, if any, in order of i priority of such inferior liens
(Lender shall hereby be entitled to rely exclusively upon a comsmitment for title insurance issued
to determine such priority); and (iv) the cash balance, if any, to Burzower. The application of
proceeds of sale or other proceeds as otherwise provided herein shall b dcemed to be a payment
of the Indebtedness like any other payment. The balance of the Indebtedr.ess remaining unpaid,
if any, shall remain fully due and owing in accordance with the terms of the Note or the other
Loan Documents.

7.5  Abandonment of Sale. In the event a foreclosure hereunder is comrnienced by
Lender in accordance with Subsection 7.1(d) hereof, at any time before the sale, Lender may
abandon the sale, and Lender may then institute suit for the collection of the Indebtedness and
for the foreclosure of the liens and security interests hereof and of the Loan Documents. If
Lender should institute a suit for the collection of the Indebtedness and for a foreclosure of the
liens and security interests, Lender may, at any time before the entry of a final judgment in said
suit, dismiss the same and seil the Mortgaged Property or any part thereof in accordance with the
provisions of this Lien Instrument.

7.6 Payment of Fees. If the Note or any other part of the Indebtedness shall be
collected or if any of the Obligations shall be enforced by legal proceedings, whether through a
probate or bankruptcy court or otherwise, or shall be placed in the hands of an atfomey for
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collection after maturity, whether matured by the expiration of time or by an option given to
Lender to mature same, or if Lender becomes a party to any suit where this Lien Instrument or
the Mortgaged Property or any patt thereof is involved, Borrower agrees to pay Lender’s
reasonable attorneys’ fees and out-of-pocket expenses incurred, and such fees shall be and
become a part of the Indebtedness and shall bear interest from the date such costs are incurred at
the Default Interest Rate.

7.7 Miscellaneous.

Ya)  Discontinuance of Remedies. In case Lender shall have proceeded to
invoke auy right, remedy, or recourse permitted under the Loan Documents and shall
thereafter Ject to discontinue or abandon same for any reason, Lender shall have the
unqualified +iziif so to do and, in such event, Borrower and Lender shall be restored to
their former positions with respect to the Indebtedness, the Loan Documents, the
Mortgaged Propérty-or otherwise, and the rights, remedies, recourses and powers of
Lender shall continue 4s 'f same had never been invoked.

(b)  Other Remecies. In addition to the remedies set forth in this Article, upon
the occurrence of an Event of D«fault, Lender shall, in addition, have all other remedies
available to them at law or in equuty.

(¢)  Remedies Cumulative; Non-Exclusive; Etc. All rights, remedies, and
recourses of Lender granted in the Note, this/Tden Instrument, the other Loan Documents,
any other pledge of coliateral, or otherwise svailable at law or equity: (i) shall be
cumulative and concurrent; (ii) may be pursued separately, successively, or concurrently
against Borrower, the Mortgaged Property, or any one or more of them, at the sole
discretion of Lender; (iii) may be exercised as often as occasion therefor shall amse, it
being agreed by Borrower that the exercise or failure to ¢xervise any of same shall in no
event be construed as a waiver or release thereof or of any other right, remedy, or
recourse; (iv) shall be nonexclusive; (v) shall not be conditioned uoon Lender exercising
or pursuing any remedy in relation to the Mortgaged Property prior to-Lender bringing
suit to recover the Indebtedness or suit on the Obligations; and {vi} in.#i= event Lender
elects to bring suit on the Indebtedness and/or the Obligations and obtains a judgment
against Borrower prior to exercising any remedies in relation to the Mortgageo Property,
all liens and security interests, including the lien of this Lien Instrument, shali remain in
full force and effect and may be exercised at Lender’s option.

(d)  Partial Release; Etc. Lender may release, regardless of consideration, any
part of the Mortgaged Property without, as to the remainder, in any way impairing,
affecting, subordinating, or releasing the lien or security interests evidenced by this Lien
Instrument or the other Loan Documents or affecting the obligations of Borrower or any
other party to pay the Indebtedness or perform and discharge the Obligations. For
payment of the Indebtedness, Lender may resort to any of the collateral therefor in such
order and manner as Lender may elect. No collateral heretofore, herewith, or hereafter
taken by Lender shall in any manner impair or affect the collateral given pursuant to the
Loan Documents, and all collateral shall be taken, considered, and held as cumulative,
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() Waiver and Release by Borrower. Borrower hereby irrevocably and
unconditionally waives and releases: (i) all benefits that might accrue to Borower by
virtue of any present or future law exempting the Mortgaged Property from attachment,
levy or sale on execution or providing for any appraisement, valuation, stay of execution,
exemption from civil process, redemption, or extension of time for payment; (i1) all
notices of any Event of Default or of Lender’s exercise of any right, remedy, or recourse
provided for under the Loan Documents; and (iii) any right to a marshaling of assets or a
sale in inverse order of alienation.

f)  No_ Implied Covenants. Borrower and Lender mutually agree that there
are no,/nor shall there be any, implied covenants of good faith and fair dealing or other
similar coveinants or agreements in this Lien Instrument and the other Loan Documents.
All agreed coutiactual duties are set forth in this Lien Instrument, the Note, and the other
Loan Documents.,

(g)  Real Piorerty Laws Govern. The remedies in this Article VII shall be
available under and governed by the real property laws of the State of Illinois and shall
not be governed by the peisonal property laws of the State of Illinois, provided, Lender
elects to proceed as to the Fixtures and Personalty together with the other Mortgaged
Property under and pursuant to the -al property remedies of this Article.

7.8 Waiver of Deficiency Statute.

(a)  Waiver. In the event an interest-ii any of the Mortgaged Property is
foreclosed upon pursuant to a judicial or nonjudicial fcreciesure sale, Borrower agrees as
follows: Borrower agrees that Lender shall be entitled to 3eek a deficiency judgment
from Borrower and any other party obligated on the Note equal 0 the difference between
the amount owing on the Note and the amount for which the Martgaged Property was
sold pursuant to judicial or nonjudicial foreclosure sale. Borrower expressly recognizes
that this section constitutes a waiver of the above-cited provisions oi the Property Code
which would otherwise permit Borrower and other persons against wheir recovery of
deficiencies is sought or Guarantor independently (even absent the ‘imtiation of
deficiency proceedings against them) to present competent evidence of the 1air market
value of the Mortgaged Property as of the date of the foreclosure sale and offset against
any deficiency the amount by which the foreclosure sale price is determined to be less
than such fair market value. Borrower further recognizes and agrees that this waiver
creates an irrebuttable presumption that the foreclosure sale price is equal to the fair
market value of the Mortgaged Property for purposes of calculating deficiencies owed by
Borrower, Guarantor, and others against whom recovery of a deficiency 1s sought.

(b)  Alternative to Waiver. Alternatively, in the event the waiver provided for
in subsection (a) above is determined by a court of competent jurisdiction to be
unenforceable, the following shall be the basis for the finder of fact’s determination of
the fair market value of the Mortgaged Property as of the date of the foreclosure sale in
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proceedings governed by the iaws of the State of Illinois (as amended from time to time):
(1) the Mortgaged Property shall be valued in an “as is” condition as of the date of the
foreclosure sale, without any assumption or expectation that the Mortgaged Property will
be repaired or improved in any manner before a resale of the Mortgaged Property after
foreclosure; (ii) the valuation shall be based upon an assumption that the foreclosure
purchaser desires a resale of the Mortgaged Property for cash promptly (but no later than
12-months) following the foreclosure sale; (iii) all reasonable closing costs customarily
bomne by the seller in commercial real estate transactions should be deducted from the -
gross fair market value of the Mortgaged Property, including, without limitation,
brolerage commissions, title insurance, a survey of the Mortgaged Property, tax
prorations, attorneys’ fees, and marketing costs; (iv) the gross fair market value of the
Mortgaged roperty shall be further discounted to account for any estimated holding
costs associzie! with maintaining the Mortgaged Property pending sale, including,
without limitation, ntilities expenses, property management fees, taxes and assessments
(to the extent not zccounted for in (iii) above), and other maintenance, operational and
ownership expenses;  and-(v) any expert opinion testimony given or considered in
connection with a determinztion of the fair market value of the Mortgaged Property must
be given by persons having. at least five (5) years’ experience in appraising property
similar to the Mortgaged Propcrty, and who have conducted and prepared a complete
written appraisal of the Mortgaged Freperty taking into consideration the factors set forth
above.

ARTICLE VI

SPECIAL PROVISIONS

81  Condemnation Proceeds. Subject to the applicakie terms and provisions and
Jimitations of Article VI of the Loan Agreement, Lender shall be entitled to receive any and all
sums which may be awarded and become payable to Bomower {¢r condemnation of the
Mortgaged Property or any part thereof, for public or quasi-public use, On by virtue of private
sale in lieu thereof, and any sums which may be awarded or become payabie to Borrower for
damages caused by public works or construction on or near the Mortgaged Mozerty.  All such
sums are hereby assigned to Lender, and Borrower shall, upon request of Lender, mke, execute,
acknowledge, and deliver any and all additional assignments and documents as may e nizcessary
from time to time to enable Lender to collect and receipt for any such sums. Lender shall not be,
under any circumstances, liable or responsible for failure to collect, or exercise diligence in the
collection of, any of such sums. Any sums received by Lender as a result of condemnation shall
be applied or disbursed in accordance with the terms of the Loan Agreement.

8.2  Insurance Proceeds. The proceeds of any and all insurance upon the Mortgaged
Property shall be collected by Lender to be applied or disbursed in accordance with the terms of
the Loan Agreement.
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ARTICLE IX

ASSIGNMENT OF RENTS

9.1  Assignment of Rents. Reference is made to the Assignment of Rents of even date
herewith which is made a part hereof for all purposes.

ARTICLE X

SECURITY AGREEMENT

10.1 ~ Security Interest. This Lien Instrument (i) shall be construed as a mortgage on
real property, anc (1) shall also constitute and serve as a “Security Agreement” on personal
property within the meaning of the Code until the grant of this Lien Instrument shall terminate as
provided in Section 12.1 e reof, a first and prior security interest under the Code as to property
within the scope thereof and ir-the state where the Mortgaged Property is located with respect to
the Personalty, Fixtures, Contiacts, Rents and Leases and Construction Contracts and Plans. To
this end, Borrower has GKAWNTED, BARGAINED, CONVEYED, ASSIGNED,
TRANSFERRED, and SET OVER, ard by these presents does GRANT, BARGAIN, CONVEY,
ASSIGN, TRANSFER and SET OVER( vito Lender, a first and prior security interest in all of
Borrower’s right, title and interest in, to, inder and with respect to the Personalty, Fixtures,
Contracts, Rents and Leases and Construction Coutracts and Plans, to secure the full and timely
payment of the Indebtedness and the full and iimely performance and discharge of the
Obligations. It is the intent of Borrower and Lend<r-that this Lien Instrument encumber all
Leases and that all items contained in the definition of “Leases” which are included within the
Code be covered by the security interest granted in this-/rticle: and all items contained in the
definition of “Leases” which are excluded from the Code ‘be covered by the provisions of
Article 11 hereof.

10.2  Financing Statements. Borrower hereby agrees with Lander to execute and
deliver to Lender, in form and substance satisfactory to Lender, such “Finaiicirg Statements” and
such further assurances as Lender may, from time to time, reasonably consider necessary to
create, perfect, and preserve Lender’s security interest herein granted, and Lender ‘may cause
such statements and assurances to be recorded and filed, at such times and places a< may be
required or permitted by law to so create, perfect, and preserve such security interest.- ‘Without
limiting the foregoing, Borrower hereby specifically authorizes Lender to prepare, file of record
or otherwise effectuate new financing statements, financing statement amendments and financing
statement contiuations which describe all or any portion of the Mortgaged Property as collateral
thereunder and Borrower specifically agrees that Lender may cause same to be filed without any
signature of a representative of the Borrower appearing thereon where such filings are permitted
by applicable law,

10.3  Construction Mortgage and Fixture Filing. This Lien Instrument secures future
advances to be used for construction of Improvements on the Land pursuant to the Loan
Agreement. Accordingly, this Lien Instrument constitutes a “construction mortgage” under the
Code. This Lien Instrument shall also constitute a “fixture filing” for the purposes of the Code.
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All or part of the Mortgaged Property are or are to become fixtures; information concerning the
security interest herein granted may be obtained from the parties hereto at the addresses set forth
on the first page hereof. For purposes of the security interest herein granted, the address of
Debtor (Borrower) and the address of the Secured Party (Lender) is set forth in the first
paragraph of this Lien Instrument.

104 Subordination of Master 1.ease. Lender, Operator, as tenant and Fee Owner,
as landlord do hereby covenant and agree that the Master Lease with all rights, options
(including options to acquire or lease all or any part of the leasehold premises), liens and charges
created therchy, is and shall continue to be at all times during the term of the Loan subject and
subordinate i 2l respects to this Lien Instrument and to any renewals, modifications,
consolidations, replacements and extensions hereof and to all Advances made hereunder.

ARTICLE XI

J.OCAL LAW PROVISIONS

11.1  Principles of Constiuction. In the event of any inconsistencies between the terms
and conditions of this Article XI and "he terms and conditions of this Lien Instrument, the terms
and conditions of this Article XI shall cortioi and be binding.

11.2 Maximum Obligations. Notwithsianding anything contained herein to the
contrary, in no event shall the Indebtedness exceed $149,700,000.00; provided, however, in no
event shall Lender be obligated to advance funds in-¢veess of the face amount of the Note (the
“Maximum Indebtedness™).

11.3 In Rem Proceedings. Supplementing Section 7.1 hereof, mortgage foreclosures
and other In Rem proceedings against Borrower may be brought 1. Cook County, IHinois or any
federal court of competent jurisdiction in [Hinois.

11.4 Future Advances. Lender is obligated under the terms of tie L.oan Agreement to
make advances as provided therein, and Borrower acknowledges and intenas.that all such
advances, including future advances whenever hereafter made, shall be a lien fioni1 the time this
Lien Instrument is recorded, as provided in Section 5/15-1302(b)(1) of the Illinois(Act (defined
below). Borrower covenants and agrees that this Lien Instrument shall secure the payment of the
Loan and other advances made pursuant to the terms and provisions of the Loan Agreement,
whether the Loan and advances are made as of the date hereof or at any time in the future, and
whether such future advances are obligatory or are to be made at the option of Lender or
otherwise (but not Loan or advances made more than twenty (20) years after the date hereof), to
the same extent as if such future advances were made on the date of the execution of this Lien
Instrument and although there may be no advances made at the time of the execution of this Lien
Instrument and although there may be no other Indebtedness outstanding at the time any advance
is made. The lien of this Lien Instrument shall be valid as to all Indebtedness, including future
advances, from the time of its filing of record in the office of the Recorder of Deeds of the
County in which the Mortgaged Property is located. The total amount of the Indebtedness may
increase or decrease from time to time, but the total unpaid principal balance of the Indebtedness
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(including disbursements which Lender may make under this Lien Instrument or any other
document or instrument evidencing or securing the Indebtedness) at any time outstanding shall
not exceed the Maximum Indebtedness. This Lien Instrument shall be valid and shall have
prionity over all subsequent liens and encumbrances, including statutory liens, except taxes and
assessments levied on the Mortgaged Property, to the extent of the Maximum Indebtedness
secured hereby.

11.5  Additional Remedies. In addition to the remedies set forth in Article VII hereof,
Lender, at Lender’s option, may foreclose this Lien Instrument by judicial proceeding and may
mmvoke any Other remedies permitted by applicable law or provided herein. Lender shall be
entitled to colléct all costs and expenses incurred in pursuing such remedies, including, but not
limited to, attorneys” fees, costs of documentary evidence, abstracts and title reports.

11.6  Ilinois Miurtgage Foreclosure Law. If any provision of this Lien Instrument is
inconsistent with any applicable provision of the Illinois Mortgage Foreclosure Law, Illinois
Compiled Statutes Chapter 725, Section 5/15-1101 et seq. (the “Illinois Act”™), the provisions of
the Illinois Act shall take precedence over the provisions of this Lien Instrument, but shall not
invalidate or render unenforceable any other provision of this Lien Instrument that can fairly be
construed in a manner consistent with th2 Tllinois Act.

(a)  Without in any way limiting or restricting any of Lender’s rights,
remedies, powers and authorities under this Licn Instrument, and in addition to all of such rights,
remedies, powers, and authorities, Lender shall also-have and may exercise any and all rights,
remedies, powers and authorities which the holder ofa.inortgage is permitted to have or exercise
under the provisions of the Illinois Act, as the same may o< amended from time to time. If any
provision of this Lien Instrument shall grant to Lender any. rights, remedies, powers or
authorities upon default of Borrower which are more limited than the rights that would otherwise
be vested in Lender under the Illinois Act in the absence of said provision, Lender shall be vested
with all of the rights, remedies, powers and authorities granted in the t!linois Act to the fullest
extent permitted by law.

(b  Without limiting the generality of the foregoing, all expeiisss incurred by
Lender, to the extent reimbursable, under Sections 5/15-1510, 5/15-1512, or any sther provision
of the Illinois Act, whether incurred before or after any decree or judgment of forcelesure, and
whether or not enumerated in any other provision of this Lien Instrument, shall be added to the
indebtedness secured by this Lien Instrument and by the judgment of foreclosure.

(c)  Wherever provision is made in this Lien Instrument or the Loan
Agreement for insurance policies to bear mortgagee clauses or other loss payable clauses or
endorsements in favor of Lender, or to confer authority upon Lender to settle or participate in the
seftlement of losses under policies of insurance ot to hold and disburse or otherwise control use
of insurance proceeds, from and after the entry of judgment of foreclosure, all such rights and
powers of Lender shall continue in Lender as judgment creditor or mortgagee until confirmation
of sale.
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(d)  All advances, disbursements and expenditures made or incurred by Lender
before and during a foreclosure, and before and after judgment of foreclosure, and at any time
prior to sale, and, where applicable, after sale, and during the pendency of any related
proceedings of any related proceedings authorized by this Lien Instrument, by the Loan
Agreement or by the Illinois Act (collectively “Mortgage Protective Advances™), shall have the
benefit of all applicable provisions of the Illinois Act. All Mortgage Protective Advances shall
be so much additional indebtedness secured by this Lien Instrument, and shall become
immediately due and payable without notice and with interest thereon from the date of this
advance until paid at the rate of interest payable after default under the terms of the Loan
Agreement, < This Lien Instrument shall be a lien for all Mortgage Protective Advances as to
subsequent purchasers and judgment creditors from the time this Lien Instrument is recorded
pursuant to Subzection (b)5) of Section 5/15-1302 of the Iilinois Act. All Mortgage Protective
Advances shall, excspi to the extent, if any, that any of the same is clearly contrary to or
inconsistent with the provizions of the Illinois Act, apply to and be included in:

(1) deiermination of the amount of indebtedness secured by this Lien
Instrument at any time;

(i)}  the indedtedness found due and owing to Lender in the judgment
of foreclosure and any subsequent supplereatal judgments, orders, adjudications or findings by
the court of any additional indebtedness becoming due after such entry of judgment, it being
agreed that in any foreclosure judgment, the coart may reserve jurisdiction for such purpose;

(iii)  if the right of redempties 1as not been waived by the Borrower in
this Lien Instrument or the Loan Agreement, computation of amount required to redeem,
pursuant to Subsections (d)}(2) and (e) of Section 5/15-1665 of the Illinois Act;

(iv)  determination of amount deductible fiom sale proceeds pursuant to
Section 5/15-1512 of the Illinois Act;

(v}  application of income in the hands of anyeceiver or Lender in
possession; and

(vi)  computation of any deficiency judgment pursuant o/ Subsections
(bX2) and (e) of Sections 5/15-1508 and Section 5/15-1511 of the Illinois Act; and

(e)  In addition to any provision of this Lien Instrument authorizing Lender to
take or be placed in possession of the Mortgaged Property, or for the appointment of a receiver,
Lender shall have the right, in accordance with Sections 5/15-1701 and 5/15-1702 of the Hlinois
Act, to be placed in possession of the Mortgaged Property or at its request to have a receiver
appointed, and such receiver, or Lender, if and when placed in possession, shall have, in addition
to any other powers provided in this Lien Instrument, all rights, powers, immunities, and duties
as provided for in Sections 5/15-1701, 5/15-1703 and 5/15-1704 of the Illinois Act.

11.7  Waiver of Rights of Redemption. Borrower shall not and will not apply for or
avail itself of any appraisement, valuation, stay, extension or exemption laws, or any so called
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“Moratorium Laws”, now existing or hereafter enacted, in order to prevent or hinder the
enforcement of any rights or remedies of Lender under this Lien Instrument or the Loan
Agreement, but hereby waives the benefit of such laws and the benefit of any homestead or other
exemptions which it may now or hereafter from time to time have with respect to the Mortgaged
Property or the Indebtedness hereby secured. Borrower for itself and all creditors, mortgagees,
trustees, lienholders and other persons or entities who may claim through or under it waives any
and all right to have the property and estates comprising the Mortgaged Property, or any part
thereof, marshalled upon any foreclosure or other disposition (whether or not the entire Property
be sold as a ynit, and whether or not any parcels thereof be sold as a unit or separately) of any
kind or nati= of the Mortgaged Property, or any party thereof, or interest therein, and agrees that
any court having. jurisdiction to foreclose or otherwise enforce the liens granted and security
interests created-uy this Lien Instrument and the Loan Agreement may order the Mortgaged
Property sold as an eatrety. On behalf of Borrower, and each and every person acquiring any
interest in, or title to the Mortgaged Property described herein subsequent to the date of this Lien
Instrument, and on behaif o all other persons to the maximum extent permitted by applicable
law, Borrower hereby watves any-and all rights of redemption from any foreclosure, or other
disposition of any kind or nature o the Mortgaged Property, or any part thereof, or interest
therein, under or pursuant to righis hevein granted to Lender. Borrower further waives and
releases (a) all errors, defects, and impérfections in any proceedings instituted by Lender under
the Note, the Loan Agreement, this Lien tustrument or any of the Loan Documents, (b) all
benefits that might accrue to the Borrower by virtve of any present or future laws exempting the
Mortgaged Property, or any part of the proceeas-2uizing from any sale thereof, from attachment,
levy, or sale under civil process, or extension, exempiien from civil process, or extension of time
for payment, and (c) all notices not specifically required by this Lien Instrument or the Loan
Agreement of default, or of Lender’s exercise, or election t0 exercise, any option under this Lien
Instrument or the Loan Agreement. Borrower, on behalf 5t itself and all persons now or
hereafter mterested in the Mortgaged Property, volumariiy. and knowingly hereby:
acknowledges that the transaction of which this Lien Instrument is-a-part is a transaction which
does not include either Agricultural real estate (as defined in the Illincis. Act), or Residential real
estate (as defined in the Illinois Act). All waivers by Borrower in this Lizn Instrument and the
Loan Agreement have been made voluntarily, intelligently and knowingly by Borrower after
Borrower has been afforded an opportunity to be informed by counsel of Borrow<r’< choice as to
possible alternative rights. Borrower’s execution of this Lien Instrument shall b2 vonclusive
evidence of the making of such waivers and that such waivers have been voluntarily,
intelligently and knowingly made.

11.8  Leasing and Management Agreements. Borrower covenants and agrees that all
agreements to pay leasing commissions (a) shall provide that the obligation to pay such
commissions will not be enforceable against any party other than the party who entered into such
agreement, (b) shall be subordinate to the lien of this Lien Instrument, and (c) shall not be
enforceable against Lender. Borrower shall furnish Lender with evidence of the foregoing which
is in all respects satisfactory to Lender. Borrower further covenants and agrees that any property
management agreement and operating agreement for the Mortgaged Property, whether now in
effect or entered into hereafter by Borrower, with a property manager or operator, shall contain a
“no lien” provision whereby, to the maximum extent permitted by law, the property manager or
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operator waives and releases, and to the extent that the above is not permitted by applicable law,
subordinates to the lien hereof, any and all mechanics’ lien rights that it or anyone claiming
through or under it may have pursuant to Chapter 770, Act 60 of the Illinois Compiled Statutes
(770 ILCS 60/1). Such property management agreement Or operating agreement or a short form
thereof shall, at Lender’s request, be recorded with the Office of the Recorder of Deeds for the
county in which the Mortgaged Property is located. In addition, Borrower shall cause the
property manager or operator to enter into a subordination agreement with Lender, in recordable
form, whereby the property manager subordinates its present and future lien rights and those of
any party claiming by, through or under it, to the lien of this Lien Instrument. Borrower’s failure
to require/the “no lien” provision or the subordination agreement described herein shall
constitute an Tvant of Default under this Lien Instrument and the other Loan Documents.

11.9 Cosis* In the event it should become necessary for Lender to employ legal
counsel to collect the Tad btedness, or to enforce Lender’s rights under this Lien Instrument or
the Loan Agreement, Bor'gwer agrees to pay all reasonable fees and out-of-pocket expenses of
Lender including, without liraitation, reasonable attorneys” fees for the services of such counsel
whether or not suit be brought.

11.10 Business Loan. Borrowss represents and warrants that the loans or other financial
accommodations included as Indebtedness <ecured by this Lien Instrument were obtained solely
for the purpose of carrying on or acquiring a-Uusiness or commercial investment and not for
residential, consumer or household purposes, and-will constitute a “business loan™ within the
purview of 815 ILCS 205/4.

11.11 Collateral Protection Act. Pursuant to the tzmms of the Collateral Protection Act,
815 ILCS 180/1 et seq., Borrower 1s hereby notified that unless-Borrower provides Lender with
evidence of the insurance coverage required by the Loan Dociinents, Lender may purchase
insurance at Borrower’s expense to protect Lender’s interests in tae Mortgaged Property, which
insurance may, but need not, protect the interests of Borrower. [ha-coverage purchased by
Lender may not pay any claim made by Borrower or any claim mad¢ against Borrower in
connection with the Mortgaged Property. Borrower may later cancel any msviance purchased by
Lender, but only after providing Lender with evidence that Borrower has obtatiel the insurance
as required hereunder. If Lender purchases insurance for the Mortgaged Property, Lomower will
be responsible for the costs of such insurance, until the effective date of the cancdilation or
expiration of the insurance. The costs of the insurance shall be added to the Indebtedness
secured hereby. The costs of such insurance may be greater than the costs of insurance Borrower
may be able to obtain for itself.

ARTICLE XII

MISCELLANEOUS

12.1 Release. If the Indebtedness is paid in full in accordance with the terms of this
Lien Instrument, the Note, and the other Loan Documents, and if Borrower shall well and truly
perform each and every one of the Obligations to be performed and discharged in accordance
with the terms of the Loan Documents, then this conveyance shall become null and void and be
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released at Borrower’s request and expense, and Lender shall have no further obligation to make
advances under and pursuant to the provisions hereof or in the other Loan Documents.

12.2  Performance at Borrower’s Expense. Borrower shall (i) pay all reasonable legal
fees incurred by Lender in connection with the preparation of the Loan Documents (including
any amendments thereto or consents, releases, or waivers granted thereunder); (ii) reimburse
Lender, promptly upon demand, for all amounts expended, advanced, or incurred by Lender to
satisfy any obligation of Borrower under the Loan Documents, which amounts shall include all
court costs, reasonable attorneys’ fees (including, without limitation, for trial, appeal, or other
proceedings;, reasonable fees of auditors and accountants and other investigation expenses
reasonably incurred by Lender in connection with any such matters; and (iii) any and all other
costs and expenczs-of performing or complying with any and all of the Obligations. Except to
the extent that cosis<and expenses are included within the definition of “Indebtedness,” the
payment of such costs.an< expenses shall not be credited, in any way and to any extent, against
any installment on or portii of the Indebtedness.

12.3  Survival of Obligations. Each and all of the Obligations shall survive the
execution and delivery of the Loin Documents and the consummation of the loan called for
therein and shall continue in full forcs and effect until the Indebtedness shall have been paid in
full; provided, however, that nothing ceotained in this section shall limit the obligations of
Borrower as otherwise set forth herein.

124 Recording and Filing. Borrower ‘wiil cause the Loan Documents (requested by
Lender) and all amendments and supplements thereio and substitutions therefor to be recorded,
filed, re-recorded, and refiled in such manner and in ‘such places as Lender shall reasonably
request, and will pay all such recording, filing, re-recoiding-and refiling taxes, documentary
stamp taxes, fees, and other charges.

12.5 Notices. All notices or other communications requiied or permitted to be given
pursuant to this Lien Instrument shall be in writing and shall be considercd as properly given if
provided in a manner consistent with the notice provisions in the Loan Agreemcit.

12.6 Covenants Running with the Land. Al Obligations containec ‘n this Lien
Instrument and the other Loan Documents are intended by Borrower and Lender to'be_and shall
be construed as, covenants running with the Mortgaged Property until the lien ot'this Lien
Instrument has been fully released by Lender.

12.7  Successors and Assigns. All of the terms of the Loan Documents shall apply to,
be binding upon, and inure to the benefit of the parties thereto, their successors, assigns, heirs,
and legal representatives and all other Persons claiming by, through, or under them. Borrower
hereby waives any and all rights of redemption under any applicable, including, without
limitation, redemption from sale or from or under any order, judgment or decree of foreclosure,
pursvant to rights herein granted, on behalf of the Borrower and all persons beneficially
interested therein and each and every person acquiring any interest in or title to the Mortgaged
Property subsequent to the date of this Lien Instrument, and on behalf of all other persons to the

FEE AND LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY AGREEMENT

AND FIXTURE FILING — Page 29
40364618v.5



1725101080 Page: 31 of 35

UNOFFICIAL COPY

extent permitted by the provisions of the laws of the State in which the Mortgaged Property is
located.

12.8  No Waiver; Severability. Any failure by Lender to insist, or any election by
Lender not to insist, upon strict performance by Borrower or others of any of the terms,
provisions, or conditions of the Loan Documents shall not be deemed to be a waiver of same or
of any other terms, provisions, or conditions thereof, and Lender shall have the right at any time
or times thereafter to insist upon strict performance by Botrower or others of any and all of such
terms, provisions, and conditions. The Loan Documents are intended to be performed in
accordance wifh, and only to the extent permitted by, all applicable legal requirements. If any
provision of any of the Loan Documents or the application thereof to any Person or circumstance
shall, for any reason-and to any extent, be invalid or unenforceable, then neither the remainder of
the instrument in'wiirty such provision is contained nor the application of such provision to other
Persons or circumstances ior the other instruments referred to herein shall be affected thereby,
but rather shall be enforcer-to the greatest extent permitted by law.

129  Counterparts. T¢ facilitate execution, this Lien Instrument may be executed in as
many counterparts as may be convenient or required. It shall not be necessary that the signature
and acknowledgment of, or on behalf of; sach party, or that the signature and acknowledgment of
all persons required to bind any party, a;mear on each counterpart. All counterparts shall
collectively constitute a single instrument. it shail not be necessary in making proof of this Lien
[nstrument to produce or account for more than 2-single counterpart containing the respective
signatures and acknowledgment of, or on behalf o euch of the parties hereto. Any signature and
acknowledgment page to any counterpart may be detached from such counterpart without
impairing the legal effect of the signatures and acknowledginents thereon and thereafter attached
to another counterpart identical thereto except having attached to it additional signature and
acknowledgment pages.

12.10 APPLICABLE LAW. THE LOAN DOCUMMENTS SHALL BE
GOVERNED BY AND CONSTRUED ACCORDING TO THE LAV'S OF THE STATE
OF NEW YORK FROM TIME TO TIME IN EFFECT EXCEPT T+ THE EXTENT
PREEMPTED BY UNITED STATES FEDERAL LAW; PROVIDED, I1>WEVER, IF
THE LAND AND IMPROVEMENTS ARE SITUATED IN A STATE O1Z#ER THAN
NEW YORK, THE LIEN AND REMEDIAL RIGHTS PURSUANT TO T#:S LIEN
INSTRUMENT AGAINST THE MORTGAGED PROPERTY SHALL BE GOVERNED
BY THE LAWS OF THE STATE WHERE THE LAND AND IMPROVEMENTS ARE
LOCATED.

12.11 Subrogation. If any or all of the proceeds of the Note have been used to
extinguish, extend or renew any indebtedness heretofore existing against the Mortgaged
Property, then, to the extent of such funds so used, Lender shall be subrogated to all of the rights,
claims, liens, titles, and interests existing against the Mortgaged Property heretofore held by, or
in favor of, the holder of such indebtedness and such former rights, claims, liens, titles, and
mnterests, if any, are not waived but rather are continued in full force and effect in favor of
Lender and are merged with the lien and security interest created herein as cumulative security
for the repayment of the Indebtedness and the performance and discharge of the Obligations.
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12.12 Rights Cumulative. Lender shall have all rights, remedies, and recourses granted
in the Loan Documents and available at law or in equity (including, without Hmitation, those
granted by the Code and applicable to the Mortgaged Property or any portion thereof), and the
same (1) shall be cumulative and concurrent, (i) may be pursued separately, successively, or
concutrently against Borrower or others obligated for the Indebtedness or any part thereof, or
against any one or more of them, or against the Mortgaged Property, at the sole discretion of
Lender, (iii) may be exercised as often as occasion therefor shall arise, it being agreed by
Borrower that the exercise, discontinuance of the exercise of or failure to exercise any of the
same shall in no event be construed as a waiver or release thereof or of any other right, remedy,
or recourse, and (iv) are intended to be, and shall be, nonexclusive. All rights and remedies of
Lender hereurider and under the other Loan Documents shall extend to any period after the
initiation of forcclosure proceedings, judicial ot otherwise, with respect to the Mortgaged
Property.

12.13 Headings. /Tlhie Article, Section, and Subsection entitlements hereof are inserted
for convenience of reference only. and shall in no way alter, modify, or define, or be used in
construing the text of such Articies. Sactions, or Subsections.

12.14 Loan Agreement. Reference is hereby made for all purposes to the Loan
Agreement of even date herewith between Tender and Borrower pertaining to the construction of
Improvements on the Land, and the funding ofihe principal amount of the Note. In event of a
conflict between the terms and provisions hereof and the Loan Agreement, the Loan Agreement
shall govern.

12.15 Construction. All pronouns, whether in indsculine, feminine or neuter form, shall
be deemed to refer to the object of such pronoun whethei same-iz masculine, feminine or neuter
in gender, as the context may suggest or require. All terms uzed erein, whether or not defined
in Section 1.1 hereof, and whether used in singular ot plural form, ‘siall be deemed to refer to the
object of such term whether such is singular or plural in nature, as’ ths-context may suggest or
require.

12.16 ENTIRE AGREEMENT; AMENDMENT. THIS LIEN INSTRUMENT
AND THE OTHER LOAN DOCUMENTS EMBODY THE FINAS. ENTIRE
AGREEMENT AMONG THE PARTIES HERETO AND SUPERSEDE ANY - AND ALL
PRIOR  COMMITMENTS, AGREEMENTS, REPRESENTATIONS, AND
UNDERSTANDINGS, WHETHER WRITTEN OR ORAL, RELATING TQO THE
SUBJECT MATTER HEREOF AND THEREOQOF AND MAY NOT BE CONTRADICTED
OR VARIED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT
ORAL AGREEMENTS OR DISCUSSIONS OF THE PARTIES HERETO. THERE ARE
NO ORAL AGREEMENTS AMONG THE PARTIES HERETO. THE PROVISIONS OF
THIS LIEN INSTRUMENT AND THE OTHER LOAN DOCUMENTS MAY BE
AMENDED OR WAIVED ONLY BY AN INSTRUMENT IN WRITING SIGNED BY
THE RESPECTIVE PARTIES TO SUCH DOCUMENTS.

12.17 WAIVER OF RIGHT TO TRIAL BY JURY. BORROWER AND
LENDER, BY ITS ACCEPTANCE OF THIS LIEN INSTRUMENT, HEREBY
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IRREVOCABLY AND UNCONDITIONALLY WAIVE ALL RIGHT TO TRIAL BY
JURY IN ANY ACTION, SUIT, PROCEEDING, OR COUNTERCLAIM THAT
RELATES TO OR ARISES OUT OF ANY OF THE LOAN DOCUMENTS OR THE
ACTS OR FAILURE TO ACT OF OR BY LENDER IN THE ENFORCEMENT OF ANY
OF THE TERMS OR PROVISIONS OF THIS LIEN INSTRUMENT OR THE OTHER
LOAN DOCUMENTS.

12.18 NOTICE OF INDEMNIFICATION: BORROWER HEREBY
ACKNOWLEDGES AND AGREES THAT THIS LIEN INSTRUMENT CONTAINS
CERTAIN :NDEMNIFICATION PROVISIONS, INCLUDING, BUT NOT LIMITED TO
SECTION 7.3 HEREOF WHICH MAY, IN CERTAIN INSTANCES, INCLUDE
INDEMNIFICAZTON BY BORROWER OR OTHERS AGAINST LENDER’S OWN
NEGLIGENCE.

12.19 Exculpation. Notwithstanding anything to the contrary contained herein or in any
other Loan Document, in no‘event shall any direct or indirect member, shareholder, partner,
agent, employee, director or otticer of Borrower (or any direct or indirect member, shareholder,
partner, agent, employee director o- ofiicer of any of them) have any personal liability for any of
the obligations of Borrower hereunder or under the other Loan Documents, and Lender shall
look solely to, and hereby agrees that it scle source of satisfaction of the obligations of Borrower
hereunder and under the other Loan Documients; shall be the assets and properties of Borrower;
provided, however, this Section 12.19 is not intendad to and shall not be construed as a limitation
of any liability of Guarantor under the Environmenta! Indemnity Agreement, Guaranty-Carveout,
Guaranty-Completion and/or Guaranty-Carry.

[REMAINDER OF PAGE INTENTIONALLY LEEST BLANK]
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EXECUTED to be effective as of the date first above written.
BORROWER:

HRHC DELAWARE, LLC,
a Delaware limited liability company

By: (‘"-_;__‘—f
Name: Carrie Meghie
Title: Authorized Signatory

HRH CHICAGO, LLC,
an Illinois limited liability company

By:

Name: Carrie Meghie
Title: Authorized Signatory

STATE OF ILLINOIS }
} ss.

COUNTY OF oo\ }

On September <, 2017, before me, 5 M Call |, Notary Public,
personally appeared __ CARRIE MEGHIE _, who pedved 10 ms on the basis of satisfactory

evidence to be the person whose name is subscribed to the within ‘Lsirument and acknowledged
to me that she executed the same in her authorized capacity, and tliat by her signature on the
instrument the person, or the entity upon behalf of which the personacted, executed the
instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Iiliicis that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

QN\/\ (seal) g;?a Mgce::l

. — Notary Public State of Hinois
Notwlc My Commission Expires 12/03/2019

[Signature page for Fee and Leasehold Mortgage, Assignment of Rents and Leases,
Sccurity Agreement and Fixture Filing - BOTO - St. Jane Hotel]
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EXHIBIT A

Land Description

Real property in the City of Chicago, County of Cook, State of Illinois, described as follows:

LOTS 10,11, 12, 13, 14 AND 15 IN BLOCK 7 IN FORT DEARBORN ADDITION TO
CHICAGO, IN SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

Property Adaiess: 222-230 N. Michigan Avenue, Chicago, Hlinois 60601

Property Identificzacn Number(s): 17-10-303-024
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