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Scott & Kraus, LLC

150 S Wacker Dr. Ste. 2900
Chicago, IL 60606

Attn; Drew J. Scott, Esq.

Common Address:
9363 King Avenue
Franklin Park, lllinois 60131

PIN:
12-22-308-02 10000

This section for Recorder’s use only.

SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

This  SUBORDINATION, . NON-DISTURBANCE AND  ATTORNMENT
AGREEMENT (this “Agreement’) aatad September 19, 2017, is made by and among
TOVAR SNOW PROFESSIONALS, ., an lllincis corporation (“Tenant”), BEDNARZ
TOVAR SERIES, LL.C. (KING AVENUEZ SERIES), an lllinois series limited liability
company (“Landlord”), and WINTRUST -BANK, an lllinois banking corporation, its
successors and assigns (‘Mortgagee”).

WHEREAS, Mortgagee has agreed to make #-t0ans to Landlord and its affiliates
in the maximum principal amount of $19,551,127.42, seured by, among other things, a
Mortgage, Security Agreement, Assignment of Rents and<iteases and Fixture Filing
(herein, as may from time to time be extended, amended, restated or supplemented, the
“Mortgage”), covering, among other property, the land (the “Land”) described in Exhibit
A which is attached hereto and incorporated herein by reference, and the improvements
thereon (“lmprovements”™) (such Land and Improvements being herein.legether called

the "Property”);

WHEREAS, Tenant is the tenant under a Lease Agreement from Lardlord (or
Landlord’s predecessor in ownership of the Property) dated June 1, 2017 (herein, as
may from time to time be extended, amended, restated or supplemented, the “Lease’),
covering a portion of the Property (said portion being herein referred to as the
“Premises”); and

WHEREAS, the term “Landlord” as used herein means the present landiord under

the Lease or, if the landlord's interest is transferred in any manner, the successor(s) or
assign(s) occupying the position of landlord under the Lease at the time in question.
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NOW, THEREFORE, in consideration of the mutual agreements herein, and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows:

1. Subordination. Tenant agrees and covenants, subject to the terms of this
Agreement, that the Lease and the rights of Tenant thereunder, all of Tenant's right, title
and interest in and to the property covered by the Lease, and any lease thereafter
executed by Tenant covering any part of the Property, are and shall be subject,
subordinate and inferior in all respects to (a) the Mortgage and the rights of Mortgagee
thereunder, and all right, title and interest of Mortgagee in the Property, and (b} all other
security decuments now or hereafter securing payment of any indebtedness of the
Landlord (or any prior landlord) to Mortgagee which cover or affect all or any portion of
the Property (ccllectively, the “Loan Documents”). This Agreement is not intended and
shall not be coriatirad to subordinate the Lease to any mortgage, deed of trust or other
security document-otlier than those referred to in the immediately preceding sentence,
securing the indebtecness owing to Mortgagee. Without limiting the generality of the
foregoing subordination provision, the Tenant hereby agrees that any of its right, title
and interest in and to insurance vroceeds and condemnation awards (or other similar
awards arising from eminent domain proceedings) with respect to damage to or the
condemnation {or similar taking) of zpv of the Property, shall be subject and subordinate
to the Mortgagee's right, title and interest in and to such proceeds and awards pursuant
to the Loan Documents.

2. Non-Disturbance. Mortgagee agrees that so long as the Lease is in full
force and effect and Tenant is not in default in"the payment of rent, additional rent or
other payments due under the Lease or in the perlormance of any of the other terms,
covenants or conditions of the Lease on Tenant's part-ic, be performed (beyond the
period, if any, specified in the Lease within which Tenanimayv cure such default),

(@) Tenant's possession of the Premises under thz Lease shall not be
disturbed or interfered with by Mortgagee in the exercise of ery of its foreclosure
rights under the Mortgage or in connection with the conveyance ¢f the Property
by deed in lieu of foreclosure, and

(b)  Mortgagee will not join Tenant as a party defendant for the purbose of
terminating Tenant’s interest and estate under the Lease in any proceeding for
foreclosure of the Mortgage.

3. Attornment.

(a)  Tenant covenants and agrees that in the event of the foreclosure of the
Mortgage, whether by power of sale or by court action, or upon a transfer of the
Property by a deed in lieu of foreclosure {each being referred to herein as the
“Transfer Date”) (the purchaser at foreclosure or the transferee in such deed in
lieu of foreclosure, including Mortgagee if it is such purchaser or transferee, being
herein called the "“New Owner”), Tenant shall attorn to the New QOwner as
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Tenant's new landlord, and agrees that the Lease shall continue in full force and
effect as a direct lease between Tenant and New Owner upon all of the terms,
covenants, conditions and agreements set forth in the L.ease and this Agreement,
except for provisions which are impossible for New Owner to perform; provided,
however, that in no event shall the New Owner be;

(i) liable for any act, omission, default, misrepresentation, or breach of
warranty, of any previous landlord (including Landlord) or obligations
accruing prior to New Owner’s actual ownership of the Property;

(i)  subject to any offset, defense, claim or counterclaim which Tenant
might be entitled to assert against any previous landlord (including
L.andlord) unless the Tenant shall have provided the Mortgagee with (A)
notive of the applicable default that gave rise to such offset or defense,
ana & the opportunity to cure the same, all in accordance with the terms
of Seclior 4(b) below,

() bouna by.any payment of rent, additional rent or other payments,
made by Tenant *s-any previous landlord (including Landlord) for more
than one (1) month.in-advance of the date when due under the Lease;

(v}  Bound by any aircndment or modification of the Lease hereafter
made, without the written <consent of Mortgagee (if such consent is
required pursuant to the termis oi the Loan Documents); or

(v)  liable for any deposit that Terart may have given to any previous
landlord (including Landlord) which b2z not been transferred to New
Owner.

(b)  The provisions of this Agreement regarding atworinnent by Tenant shall be
self- operative and effective without the necessity of execution of any new lease
or other document on the part of any party hereto or the respentive heirs, legal
representatives, successors or assigns of any such party Tanant agrees,
however, to execute and deliver upon the request of New Owner, any reasonable
instrument or certificate which in the reasonable judgment of New Gwner may be
necessary or appropriate to evidence such attornment, including a new lease of
the Premises on the same terms and conditions as set forth in the Lease for the
unexpired term of the Lease.

4. Acknowledgment and Agreement by Tenant. Tenant acknowledges and
agrees as follows:

{a)  Tenant will not amend, alter or waive any provision of, or consent to the
amendment, alteration or waiver of any provision of the Lease without the prior
written consent of Mortgagee, unless such amendment is permitted pursuant to
the Loan Documents. Tenant shall not prepay any rents or other sums due under
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the Lease for more than one (1) month in advance of the due date therefor.
Tenant acknowledges that Mortgagee will rely upon this instrument in connection
with the financing being made by Mortgagee and secured, in part, by the
Mortgage.

(b)  From and after the date hereof, in the event of a default by Landlord which
would give Tenant the right, either immediately or after the lapse of time, to
terminate the Lease or to claim a partial or total eviction, Tenant will not exercise
any such right (i) until it has given written notice of such act or omission to the
Mortgagee; and (i) until Tenant has given Mortgagee the cure period set forth in
the Lease to cure such default, during which period of time Mortgagee shall be
perinitied to cure or remedy such default; provided, however, that Mortgagee
shalt iave no duty or obligation to cure or remedy any default. It is specifically
agreed that, Tenant shall not, as to Mortgagee, require cure of any such default
which is personal to Landlord, and therefore not susceptible to cure by
Mortgagee.

(¢) Inthe eventthai Mortgagee notifies Tenant of a default under the Mortgage
or Loan Documents and demands that Tenant pay its rent and all other sums due
under the Lease directly to Mortgagee, Tenant shall honor such demand and pay
the full amount of its rent 214 all other sums due under the Lease directly to
Mortgagee, without offset, oi 7z otherwise required pursuant to such notice
beginning with the payment nexi dus after such notice of default, without inquiry
as to whether a default actually exicts under the Mortgage or other Loan
Documents, and notwithstanding any-centrary instructions of or demands from
Landlord.

(d)  Tenant has no right or option of any naturewhatsoever, whether pursuant
to the Lease or otherwise, to purchase the Premiszcs or the Property, or any
portion thereof or any interest therein, and to the exiert.that Tenant has had, or
hereafter acquires, any such right or option, the same is hareby acknowledged to
be subject and subordinate to the Mortgage and is hereby, waived and released
as against Mortgagee and New Owner.

(e}  Mortgagee and any New Owner shall have no obligation naor-incur any
liability with respect to the erection or completion of any improvementsan which
the Premises are located or for completion of the Premises or any improvements
for Tenant's use and occupancy, either at the commencement of the term of the
Lease or upon any renewal or extension thereof or upon the addition of additional
space, pursuant to any expansion rights contained in the Lease.

(f) Mortgagee and any New Owner shall have no obligation nor incur any
liability with respect to any warranties of any nature whatsoever, whether pursuant
to the Lease or otherwise, including, without limitation, any warranties respecting
use, compliance with zoning, Landlord’s title, Landlord’s authority, habitability,
fitness for purpose or possession provided that to the extent that the breach of
any such warranty shall give the Tenant the right to terminate the Lease pursuant
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to the terms of the Lease, Tenant shali retain such right to terminate pursuant to
the terms of the Lease.

(@) In the event that Mortgagee or any New Owner shall acquire title to the
Premises or the Property, Mortgagee or such New Owner shall have no
obligation, nor incur any liability, beyond Mortgagee's or New Owner's then equity
interest, if any, in the Property or the Premises, and Tenant shall look exclusively
to such equity interest of Mortgagee or New Owner, if any, for the payment and
discharge of any obligations imposed upon Mortgagee or New Owner hereunder
or under the Lease or for recovery of any judgment from Mortgagee, or New
Owner, and in no event shall Mortgagee, New Owner, nor any of their respective
officers, directors, shareholders, agents, representatives, servants, employees or
partners-ever be personally liable for such judgment.

5. Ackrowledgment and Agreement by Landlord. Landlord, as landlord
under the Lease and grantor under the Mortgage, acknowledges and agrees for itself
and its heirs, representuiives, successors and assigns, that: (a) this Agreement does not
constitute a waiver by Modgagee of any of its rights under the Mortgage or any of the
other Loan Documents, or in any way release Landlord from its obligations to comply
with the terms, provisions, cenditions, covenants, agreements and clauses of the
Mortgage and the other Loan Documents; (b) the provisions of the Mortgage and the
other Loan Documents remain in fuiiforce and effect and must be complied with by
Landlord; and (c} Tenant is hereby authoiized to pay its rent and all other sums due
under the Lease directly to Mortgagee upun receipt of a notice as set forth in paragraph
4(b) above from Mortgagee and that Tenantis'nnt obligated to inquire as to whether a
default actually exists under the Mortgage or any st *he other Loan Documents. Landlord
hereby releases and discharges Tenant of and frem any liability to Landlord resulting
from Tenant's payment to Mortgagee in accordance uiith this Agreement. Landlord
represents and warrants to Mortgagee that a true and coemplete copy of the Lease has
been delivered by Landlord to Mortgagee.

6. Lease Status. Landlord and Tenant represent and warrant to Mortgagee
that neither Landlord nor Tenant has knowledge of any default on the part of the other
under the Lease, that the Lease is bona fide and contains all of the agrezments of the
parties thereto with respect to the letting of the Premises and that all of inz agreements
and provisions therein contained are in full force and effect.

7. Notices. All notices, requests, consents, demands and other
communications required or which any party desires to give hereunder shall be in writing
and shall be deemed sufficiently given or furnished if delivered by personal delivery, by
expedited delivery service with proof of delivery, or by registered or certified United
States mail, postage prepaid, at the addresses specified at the end of this Agreement
(unless changed by similar notice in writing given by the particular party whose address
is to be changed). Any such notice or communication shall be deemed to have been
given either at the time of personal delivery or, in the case of delivery service or mail, as
of the date of first attempted delivery at the address and in the manner provided herein.
Notwithstanding the foregoing, no notice of change of address shall be effective except
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upon receipt by the parties hereto other than the particular party whose address is to be
changed. This Section 7 shall not be construed in any way to affect or impair any waiver
of notice or demand provided in this Agreement or in the Lease or in any document
evidencing, securing or pertaining to the loan secured by the Mortgage or to require
giving of notice or demand to or upon any person in any situation or for any reason.

8. Miscellaneous.

(a)  This Agreement supersedes any inconsistent provision of the Lease.

(b) .~ Nothing contained in this Agreement shall be construed to derogate from
or ‘in-any way impair, or affect the lien, security interest or provisions of the
Mortgage or the other Loan Documents.

(¢}  This'Agreement shall inure to the benefit of the parties hereto, their
respective suceessors and permitted assigns, and any New Owner, and its heirs,
personal representatives, successors and assigns, provided, however, that in the
event of the assignimieiit or transfer of the interest of Mortgagee, all obligations
and liabilities of the assigning Mortgagee under this Agreement shall terminate,
and thereupon all such oligations and liabilities shall be the responsibility of the
party to whom Mortgagee's initerest is assigned or transferred.

(d) THIS AGREEMENT ANC ITS VALIDITY, ENFORCEMENT AND
INTERPRETATION SHALL BE GOVERNED BY THE LAWS OF THE STATE OF
ILLINOIS AND APPLICABLE UNITED STATES FEDERAL LAW EXCEPT ONLY
TO THE EXTENT, IF ANY, THAT THE LAWS OF THE STATE IN WHICH THE
PROPERTY IS LOCATED NECESSARILY C2NTROL.

(€)  The words “herein”, "hereof”, “hereunder’ and ather similar compounds of
the word “here” as used in this Agreement refer to this.zntire Agreement and not
to any particular section or provision.

(f) This Agreement may not be modified oralty or in any maaner.ather than by
an agreement in writing signed by the parties hereto or their. respective
successors in interest.

(g) If any provision of the Agreement shall be held to be invalid, illegal, or
unenforceable in any respect, such invalidity, illegality or unenforceability shal
not apply to or affect any other provision hereof, but this Agreement shall be
construed as if such invalidity, illegality, or unenforceability did not exist.

(Signature page follows)
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IN WITNESS WHEREOQF, the parties hereto have caused this Agreement to be
duly executed and sealed as of the date first above written.

Address of Mortgagee:

Wintrust Bank

231 S. LaSalle Street, 2nd Floor
Chicago, IL 60604

Attention; John Paul Hills

Address of Landiord:
195 Penny Avenue

East Dundee, IL 60118
Attention: Jeffrey Tovar

Address of Tenant:
195 Penny Avenue

East Dundee, IL 60118
Attention: Jeffrey Tovar

{00734323.DOCX}

MORTGAGEE:

WINTRUST BANK, an lllinois banking
corporation

Na'me' John Paul Hills
Title: ¥ice President

LANDLORD:

BEDNARZ TOVAR SERIES, L.L.C. (KING
AVENUE SERIES), an lllinois series

limited liability compan!
Qﬂﬁ mf"'\

Name éé ¥Tovar

Title: M

TENANT.

TOVAR'SNOW PROFESSIONALS, INC.,
an Hlinois corporation

75
By % A LANE
Name; Jgftfery fTovar
Title: President

{(Notary pages follow)

[Signature page of SNDA]
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STATEOF __|L
COUNTY OF_CooK )ss

l, the undersigned, a Notary Public in and for said County, in the state aforesaid,
DO HEREBY CERTIFY that John Paul Hills, personally known to me to be the Vice
President of WINTRUST BANK, an lllinois banking corporation, and the same person
whose name is subscribed to the foregoing instrument, appeared before me this day in
person and acknowledged that he/she signed and delivered this instrument as hisfher
own free and voluntary act in the capacity identified above, for the uses and purposes
therein setforth.

GlVeNunder my hand and Notarial Seal this H@f\ day of

LGS ESEGGSHRGGH IS TGSV ,f .

g "OFFICIALSEAL"  § _
$  JESSICAH. CCNeER ,5; Notary Public
X 3

7

Notary Public, State of lilirols’ &
] MyOommlselonExplm 05!04"'0

STATEOF _Llhasrs )
COUNTY OF ) SS.

, the undersigned, a Notary Public in ans for said County, in the state aforesaid,
DO HEREBY CERTIFY that Jeffrey Tovar, personally known to me to be the Manager of
BEDNARZ TOVAR SERIES, L.L.C. (KING AVENUE"SERIES), an Illinois series limited
liability company, and the same person whose name'is subscribed to the foregoing
instrument, appeared before me this day in person and ackricwiedged that he/she signed
and delivered this instrument as his/her own free and voiuriey act in the capacity
identified above, for the uses and purposes therein set forth.

GIVEN under my hand and Notarial Seal this }\ﬂ!ﬁ day of __ > U \{mf 2017.

Notary Publlc

OFFICIAL SEAL
SUSAN C IGYARTO
g NOTARY PUBLIC - STATE OF ILLINOIS
2 MY COMMISSION EXPIRES:09/09/20

RN

P T o e i)

{00734323.D0CX) [Notary page of SNDA]
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STATE OF Llnocs
COUNTY OF __dast SS

|, the undersigned, a Notary Public in and for said County, in the state aforesaid,
DO HEREBY CERTIFY that Jeffrey Tovar, personally known to me to be the President of
TOVAR SNOW PROFESSIONALS, INC., an lllinois corporation, and the same person
whose name is subscribed to the foregoing instrument, appeared before me this day in
person and acknowledged that he/she signed and delivered this instrument as hisfher
own free and voluntary act in the capacity identified above, for the uses and purposes

therein set forth.
GIVEN under my hand and Notarial Seal this H“‘ day of _ g@ mmw , 2017,

Kofary Pubhc }

OFFICIAL SEAL
SUSAN C IGYARTO

NOTARY PUBLIC - STATE OF ILLINOIS ¢
MY COMMISSION EXPIRES:00/09/20 ¢

{00734323.DOCK} [Notary page of SNDA]
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Exhibit A

Legal Description

THAT PART OF THE NORTH 412.25 FEET OF THE SOUTH 1286.75 FEET OF
FRACTIONAL SECTION 22, TOWNSHIP 40 NORTH, RANGE 12, EAST OF THE THIRD
PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT IN THE NORTH LINE OF THE SOUTH 1286.75 FEET OF
SAID FRACTIONAL SECTION 22, SAID POINT BEING 1500 FEET WEST OF THE
EAST LINE THEREOF; THENCE WEST ALONG SAID LINE A DISTANCE OF 191.63
FEET; THENCE SOUTHWESTERLY ALONG A LINE WHICH FORMS AN ANGLE OF
45 DEGREES £R0OM WEST TO SOUTHWEST, A DISTANCE OF 21.21 FEET TO THE
NORTH LINE Or(THE SOUTH 1271.75 FEET OF SAID FRACTIONAL SECTION 22;
THENCE WEST ALQONG SAID LINE 60 FEET TO THE EASTERLY LINE OF THE
MINNEAPOLIS, ST.PAUL AND SAULT SAINT MARIE RAILWAY; THENCE
SOUTHEASTERLY ALONG SAID LINE 408.23 FEET TO THE NORTH LINE OF THE
SOUTH 874.50 FEET OF SAID-=RACTIONAL SECTION 22; THENCE EAST ALONG
SAID LINE 17543 FEET TC.THE WEST LINE OF THE EAST 1500 FEET OF
FRACTIONAL SECTION 22; THEWCE NORTH ALONG SAID LINE 412.25 FEET TO
THE POINT OF BEGINNING, IN COCK-COUNTY, ILLINOIS.

ADDRESS: 9363 King Avenue, Franklin Paik, !llinois 60131

PIN: 12-22-308-021-0000
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