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This Mortgage was prepared

by and after recording, return

to: Shellye A. Taylor

Illinois Housing Development Authority
11t E. Wacker Dr., Ste. 1000

Chicago, llinois 60601

Property Identification No. :
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Property Address:;
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HOME - 11489

JUN1OR LEASEHOLD MORTGAGE, SECURITY AGREEMENT
AND ASSIGNMENT OF RENTS AND LEASES

THIS JUNIOR LEASEHOLD MORTGAGE, SECURITY AGREEMENT AND
ASSIGNMENT OF RENTS AND LLEASES (this “Mortgage”), made as of this 23rd day of
January, 2018, by NORTHTOWN APARTMENTS LP, an lllinois limited partnership
(“Mortgagor”), in favor of the ILLING!S HOUSING DEVELOPMENT AUTHORITY
("Mortgagee”), a body politic and corporate-established pursuant to the Illinois Housing
Development Act, 20 ILCS 3805/1 ef seq., as_ amended from time to time (the “Act”), whose
principal office is 111 East Wacker Drive, Suite 1060, Chicago, Illinois 60601.

WITNESSE 7 d.

A. The Mortgagee is the program administrator of the FOME Investment Partnerships
Program (the “HOME Program”) for the State of Illinois, as authorized by Title II of the National
Affordable Housing Act of 1990 (P.L. 101-165) (the “HOME Act™), andiic regulations promulgated
thereunder and codified at 24 C.F.R. Part 92 (the “Regulations™) and the Moitgagee’s rules for the
HOME Program, codified at 47 [1l. Admin. Code, Part 371 (the “Rules™), all‘as ihe same may be
amended and supplemented from time to time.

B. Mortgagor holds a leasehold estate in certain real estate and fee estatc us to the
improvements located at and commonly known as Northtown Apartments, Chicago, [llinois,
pursuant to an assignment and assumption and amendment of ground lease dated January 23, 2018
and legally described on Exhibit A attached to and made a part of this Mortgage, and all casements
and similar rights and privileges appurtenant to and in favor of such real estate (the real estate,
leasehold estate, easements, rights and privileges are collectively referred to in this Mortgage as the
“Real Estate”), free and clear of any and all liens, encumbrances and charges of any kind, except only
the matters set forth in the title policy (the “Title Policy™) issued to and approved by Mortgagee
(“Permitted Exceptions”™); the Real Estate and the improvements to be constructed on it are referred
to in this Mortgage as the “Development;” and
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C. NORTHTOWN APARTMENTS GP, LLC is the general partner of Borrower (the
“General Partner”); LAWRENCE F. PUSATERI DECLARATION OF TRUST, JEFFREY
RAPPIN, STEPHEN F. RAPPIN and DAVID BLOCK are the members of the General Partner
(the “*Members™).

D. Mortgagee and Mortgagor have entered into that certain Conditional Commitment
Letters dated as of January 23, 2018, as may be amended (the “Commitment™), pursuant to which
Mortgagee has agreed to make a mortgage loan to Mortgagor (the “Loan™) in the amount of Three
Million and No/100 Dollars (83,000,000.00) for the acquisition, construction and permarnent
financing of the Development to provide affordable housing for households, as set forth in the
Regulatory Agreement (as defined below); and

E. Contemporaneously with the execution and delivery of this Mortgage, Mortgagor has
executed and delivered to Mortgagee its Mortgage Note (logether with any renewals, modifications,
extensions, amendments sud replacements, the “Note™) of even date herewith, as evidence of its
indebtedness to Mortgage~-in the principal sum of THREE MILLION and NO/100 DOLLARS
(83,000,000.00), or so much ot )that sum as Mortgagee may hereafter advance upon the Loan to

Mortgagor, with interest at the rates.and payable at the times and in the manner as specified in the
Note; and ‘

F. The Loan is evidenced, secured and governed by, among other things: (a) the
Commitment, (b) the Note of even date herewitii erecuted by Mortgagor, (c) this Mortgage, (d) the
Regulatory Agreement of even date herewitir ©xecuted by Morigagor and Mortgagee (the
“Regulatory Agreement”) (¢) the Environmental Irdemnity of even date herewith executed by
Mortgagor, the General Partner and the Members, as indemnitor, and delivered to Mortgagee, as
indemnitee (the “Environmental Indemnity™), () the Assigninent of Contracts, Licenses and Permits
of even date herewith, executed by Mortgagor, as assignor, in favor of Mortgagee, as assignee (the
“Assignment of Contracts”), (g) the Guaranty of Completion and Piynent (“Completion Guaranty™)
of even date herewith, executed by the Guarantors (as defined in the Completion Guaranty), (h) the
Limited Guaranty of Payment (“Payment Guaranty”) of even date terewith, executed by the
Guarantors (as defined the Payment Guaranty) (the Guarantors in the Corapletion Guaranty and
Payment Guaranty shall collectively be referred to herein as the “Guarantors™). and (i) the Loan
Agreement (“Loan Agreement”) of even date herewith. This Mortgage, the Comniitinent, the Note,
the Regulatory Agreement, the Environmental Indemnity, the Assignment of Contract(. the Payment
Guaranty, the Completion Guaranty, the Loan Agreement and all other documents exscuted by
Mortgagor that evidence, govern or secure the Loan are sometimes collectively referred to in this
Mortgage as the “Loan Documents;” the Loan Documents are incorporated in this Mortgage by this
reference. ‘

NOW, THEREFORE, to secure the payment of (i) the Loan, interest on it and other sums in
strict accordance with the terms, provisions and limitations of this Mortgage and the Note, and .
Mortgagor’s performance of the agreements contained on this Mortgage and the other Loan
Documents; (ii) any other indebtedness of Mortgagor to Mortgagee now or hereafter owing,
howsoever incurred, evidenced or otherwise secured, (iii) any future advances of any indebtedness
evidenced or to be evidenced by the Note and (iv) any renewals and extensions of any of the
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indebtedness secured by this Mortgage (collectively sometimes referred to in this Mortgage as the
“Secured Indebtedness”), Mortgagor MORTGAGES AND WARRANTS to Mortgagee, its
successors and assigns, the Development.

TOGETHER WITH (i) all improvements, buildings, structures, alterations, easements,
rights of way, gores of land, streets, ways, alleys, passages, sewer rights, waters, water courses, water
rights and powers, and all estates, rights, titles, interests, privileges, liberties, tenements,
hereditaments and appurtenances whatsoever, in any way belonging, relating or appertaining to the
Development, or that hereafter shall in any way belong, relate or appertain to it, whether now owned
or hereafter acquired by Mortgagor, and the reversion and reversions, remainder and remainders,
rents, issues.nd profits of, and all the estate, rights, title, interest, property, possession, claim and
demand whatsoever, at law as well as in equity, of Mortgagor of, in and to them;

(i1) all opticrnsdq purchase the Real Estate and/or the Development, or any portion thereof or
interest therein, and aiiy greater estate in the Real Estate or the Development, as well as all other or
additional title, estates, inferests or rights which are now owned or may hereafter be acquired by
Mortgagor in or to the property demised under the Ground Lease (as defined below) creating the
leasehold estate or otherwise relating-fo the Real Estate and/or the Development;

(iii) the leasehold estate granted under that certain Ground Lease dated January 23,2018, by
and between the North River Commissioi, << the Initial Tenant and Chicago Housing Authority as
Landlord (hereinafter, in such capacity, toget'er with its successors and assigns, including, in
connection with any [nsolvency Proceeding (as defiied below) any trustee, debtor-in-possession, ot
other estate representative acting on its behalf and znv subsequent assignee or successor thereof,
“Ground Lessor™), as assigned to Mortgagor in that’certain Assignment and Assumption and
Amendment of Ground Lease dated January 23, 2018 (colicctively, the “Ground Lease™); including,
without limitation, (i) all Lessee Bankruptcy Rights (as defined in Faragraph 49 below) and (ii) all
Lease Damage Claims (as defined Paragraph 49 below), this Mor(gage constituting an irrevocable
and unconditional assignment of the Lease Damage Claims which shiail be effective as of the Final
Closing Date and shall continue until the Secured Indebtedness has been satisfied in full;

(iv) all rents from the Development, to be applied against Secured Ind=bt<dness;

(v) all rights, title and interest of Mortgagor in and to any and all leases ot uaits-and other
space, if any, in the Development (the “Leases”) and all security for, all monies payableunder, and
guaranties of, the Leases;

(vi) any monies on deposit with Mortgagee as Tax and [nsurance Deposits {as defined in
Paragraph 5.F hereof) and all proceeds paid for damage done to the collateral described under this
Mortgage or to the Development;

(vii) all right, title and interest of Mortgagor in any deposits, deposit accounts and reserve
accounts held by the Mortgagee, including but not limited to the Replacement Reserve Account and
Operating Reserve Account (as defined in the Loan Agreement) or the Development Funds (as
defined in the Regulatory Agreement);
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(viii) all fixtures and articles of personal property now or hereafter owned by Mortgagor
wherever located, or building materials and supplies delivered to and stored upon the Real Estate for
which, while not owned by Mortgagor, Mortgagor is indebted, and forming a part of or used, or
intended to be used, in connection with the Development or its operation, including, but not limited
to, any and all air conditioners, antennae, appliances, apparatus, awnings, basins, bathtubs, bidets,
boilers, bookcases, cabinets, carpets, coolers, curtains, dehumidifiers, disposal, doors, drapes, dryers,
ducts, dynamos, elevators, engines, equipment, escalators, fans, fittings, floor coverings, furnaces,
furnishings, furniture, hardware, heaters, humidifiers, iceboxes, incinerators, light fixtures, lighting,
machinery, motors, ovens, pipes, plumbing, pumps, radiators, ranges, recreational facilities,
refrigerators, screens, security systems, shades, shelving, sinks, sprinklers, stokers, stoves, toilets,
ventilators, vall coverings, washers, windows, window coverings, wiring, and all renewals or
replacements o or articles in substitution for them, whether or not they are or shall be attached to the
Real Estate or the Development in any manner. All of such property owned or used by Mortgagor in
connection with tiecvelopment and placed on the Development shall, so far as permitted by law,
be deemed to be fixtures, s part of the realty and security for the Secured Indebtedness: to the extent
that any of such articles constitute goods (as said term is used in the Illinois Uniform Commercial
Code (the “Code™)), this instrument shall constitute a security agreement, creating a security interest
in such goods, as collateral, in‘Mortgagee as a secured party from Mortgagor as Debtor, all in
accordance with the Code as more particularly set forth in this Mortgage; and

(ix) all proceeds of the items set foit* 11 subparagraphs (i-vi) immediately above, subject to
the provisions set forth in this Mortgage, inclyGiriz, without limitation, afl judgments, awards of
damages and settlements hereafter made resulting ficm condemnation proceedings or the taking of
the Development, or any portion of it, under the power of eminent domain, any proceeds of any
policies of insurance maintained with respect to the Develozment or proceeds of any sale, option or
contract to sell the Development or any portion of it. Motg2gor authorizes, directs and empowers
Mortgagee, at Mortgagee’s option, on behalf of Mortgagor or the su¢cessors or assigns of Mortgagor,
to adjust, compromise, claim, collect and receive such proceeds;to give proper receipts and
acquittances for them, and, after deducting all costs and expenses of ¢ailection, to apply the net
proceeds as a credit upon any portion, as selected by Mortgagee, of the Secured Indebtedness,
notwithstanding the fact that it may not then be due and payable or is otherw.se adequately secured.

TO HAVE AND TO HOLD the Development, with the aforemeniisned buildings,
improvements, fixtures, appurtenances, apparatus, equipment and personal property, ahd with all the
rights and privileges in connection with them, 1o Mortgagee, its successors and assigns forever, for
the uses set forth in this Mortgage, free from all rights and benefits under the homestead exemption
and valuation laws of any state, which rights and benefits Mortgagor releases and waives to the
extent not prohibited by applicable law.

PROVIDED, NEVERTHELESS, that if Mortgagor pays in full when due the Secured
Indebtedness and duly, completely and timely performs and observes all of the terms, provisions and
agreements in this Mortgage and the Note to be performed and observed by the Mortgagor, then this
Mortgage and the estate, right and interest of Mortgagee in the Development shall cease and become
void and of no effect and Mortgagee shall execute and deliver to Mortgage a release of this Mortgage
in recordable form.
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MORTGAGOR FURTHER AGREES AS FOLLOWS:

_ 1. Incorporation of Recitals. The foregoing recitals are incorporated into and made a
part of this Mortgage.
2. Indebtedness, Covenants and Future Advances..

A. Pavment of Indebtedness and Performance of
Covenants. Mortgagor shall (a) pay when due the Secured Indebtedness and (b) duly, completely

and punctually perform and observe all of the terms, provisions, conditions, and agreements on
Mortgagor’s part to be performed or observed as provided in the Note, this Mortgage and all of the
other Loan Dosuments. The Note has an interest rate of zero percent (0%) and a maturity date of
January 1, 2060,

B. Upligatory Advances. It is specifically understood and agreed that all funds
furnished by Mortgagec znd used in performance of the obligations of Mortgagor under this
Mortgage shall be deemed advariced by Mortgagee under an obligation to do so regardiess of (i) the
identity of the persons or entities to. whom such funds are furnished and (ii) whether certain
conditions must be satisfied before Mortgagee is actually obligated to do so. Funds advanced by
Mortgagee in the exercise of its judgment-that they are needed to complete the Development or to
protect Mortgagee’s security are to be deernzd obligatory advances under this Mortgage and are to be
added to the total indebtedness evidenced by th¢ Note and secured by the Mortgage.

3. Additional Agreements of Mortgagor.

A. Purpose of Loan; Single Asset Mortgagor. Mortgagor understands and
agrees that Mortgagee is making the Loan to Mortgagor for the purpose of acquiring, constructing
and permanently financing the Development. The Developrient is to be used to provide
approximately 16,000 square feet of public library space and at leasi toriv=four (44) units, of which
nineteen (19) are income restricted units (as set forth in the Regulatory Agreement) in accordance
with the provisions of the HOME Program and Mortgagee’s statutory purpose, as et forth in the Act,
and the Development shall continue to be used exclusively for such purposes for the term of the
Loan. Mortgagor shall not permit non-residential use of the Development greatei ¢+ different than
that approved by Mortgagee as of the date of this Mortgage. Mortgagor further agreesthat it shall be
a single asset mortgagor; the only interest in real estate to which the Mortgagor shall hoid iegal title
shall be the Development, and Mortgagor shall not be the fee owner of any other real estate, and
shall not hold the beneficial interest in any Jand trust.

B. Maintenance, Repair and Management of Development, Mortgagor shalt
(a) promptly repair, restore, replace or rebuild any portion of the Development that may become
damaged or be destroyed; (b) keep the Development and all portions of it in good condition and
repair (ordinary wear and tear excepted), free from waste; (c) cause to be paid all operating costs of
the Development; (d) promptly complete the construction of the Development in accordance with the
terms and conditions of the Loan Agreement; (e) comply in all material respects with all federal,
state and local laws affecting the Development; (f) refrain from any action and promptly correct any
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condition that could increase the risk of fire or other hazard to the Development or any portion of it;
(g) comply with all restrictions and covenants of record with respect to the Development and its use,
and observe and comply with any conditions and requirements necessary to preserve and extend any
and all rights, licenses, permits (including, without limitation, zoning variances, special exceptions
and nonconforming uses), privileges, franchises and concessions that are applicable to the
Development or its use and occupancy; (h) cause the Development to be managed in a competent
and professional manner by a management agent approved by Mortgagee; and (i) pay, when due, as
provided in this Mortgage, any indebtedness that may be secured by a lien or charge on the
Development, including other liens approved as Permitted Exceptions, and exhibit to the Mortgagee
satisfactory evidence of full payment of it within five (5) business days afler such payment. Without
the prior written consent of Mortgagee, Mortgagor shall not cause, suffer or permit any (A)
alterations of tbz Development, or the Plans and Specifications (as defined in the Loan Agreement);
(B) change in the itended use or occupancy of the Development, including, without limitation, any
change that couldincrease any risk of fire or other hazard; (C) unlawful use of, or nuisance to exist
upon, the Developmeiit;(D}) grant of any easements, licenses, covenants, restrictions, conditions or
declarations of use against the Development, other than (i) to permit a mixed-use, mixed-income
RAD conversion multifamily liousing development with RAD restrictions on up to 30 of the Units
and (i1) the Permitted Exceptions; or (F) action or omission that will result in the waste or diminution
in value of the Development, or any portion of it, or that will impair Mortgagee’s security under this
Mortgage. Mortgagor shall not seek or-cause any zoning reclassification with respect to the
Development without Mortgagee’s prior sritten consent, which consent may be withheld for any
reason in Mortgagee’s sole discretion.

C. Act and Regulations. Mortgagor agrees that at all times its acts regarding the
Development shall be in conformance with the Act, th¢ rules promulgated under the Act (the

“Rules”) and the regulations, policies and procedures of Morigagee, and any applicable amendments
to them. '

D. Representations, Warranties, and Agreements. Mortgagor agrees, warrants
and represents to Mortgagee as follows:

(1) Mortgagor now has and hereafter shall maintain the standing, capacity, right,
power and lawful authority to own the Development, to carry on the businéss of and operate
the Development, to enter into, execute and deliver the Loan Documents to Mortgagee, to
encumber the Development to Mortgagee as provided in this Mortgage and in the Loan
Documents and to perform all of Mortgagor’s obligations and consummate all of the
transactions described in or contemplated by the Loan Documents.

(1)) The execution and delivery of, and performance by Mortgagor under, this
Mortgage and the other Loan Documents does not and will not constitute a violation of any
federal, state or local laws and does not and will not conflict with or result in a default,
breach or acceleration of any obligation arising, existing or created by or under any
agreement, instrument, document, mortgage, deed, trust deed, note, judgment, order, award,
decree or other restriction to which Mortgagor, or any part of the Development, is a party, or
by which Mortgagor or any of the Development is bound, or any law or regulatory provision
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affecting Mortgagor or any part of the Development.

(iii) The various data and information relating to the Development and its operation
and business, Mortgagor, General Partner, the Members, and the Guarantors, including,
without limitation, the Construction Budget (as defined in the Loan Agreement), financial
statements, books and records and operating statements, previously and from time to time
hereafter delivered by or for Mortgagor to Mortgagee are and shall be correct, complete and
accurate in all material respects as of the date so delivered.

(iv) Mortgagor, General Partner, and the Members and Guarantors have timely filed,
and _av all times hereafter shall continue to timely file, all federal, state and other
governmental tax and similar returns that they are required by any and all laws to file with
respect to Mortgagor, General Partner, the Members, the Guarantors and the Development
and its op<ration and business; all taxes and other sums that are shown to be due and payable
under such returds,as of the date this Mortgage have been fully paid, and, for such future
returns, shall be fuliy-paid when due and payable.

(v) There are no suits, actions or proceedings at law or in equity or before any
governmental instrumentality or agency now pending or, to the best of Mortgagor’s
knowledge after due and diligentinquiry, threatened against Mortgagor, General Partner, the
Members, the Guarantors, or any o their respective assets or the Development, that if
determined adversely would have material or adverse impact on the Development or
materially impact the performance of ihe-Mortgagor, General Partner, the Members or
Guarantor’s obligations under the Loan Doc¢rments.

(vi) Mortgagor now possesses and holds, and-at all times hereafter shall maintain,
adequate properties, interests in properties, leases/ livenses, franchises, rights and
governmental and other permits, certificates, consents and spprovals to conduct and operate
the business of the Development as presently conducted on or-as represented to Mortgagee by
Mortgagor in the Commitment, and none of the foregoing contair s or shall contain any term
or condition materially burdensome or materially different than these pnssessed or held by
other parties conducting or operating a similar business.

(vil) No default or breach has occurred and at all times hereafier no de/ault or breach
will occur under any agreement, instrument or document for borrowed money-by which
either Mortgagor or the Development are or will be bound or obligated, that has not or will
not be cured within the time specified for its cure.

(vin) The Development, will be constructed in accordance with the Plans and
Specifications approved by the Mortgagee, will be in full compliance with all zoning
requirements of the locality in which it is to be constructed (or will be once the construction
1s completed).

(ix) The location, existence and use of all of the Development is, and shall remain in,
compliance with all applicable federal, state and local laws, and the Development is, and
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shall be, in compliance with all other laws, rules, ordinances and regulations, including, but
not limited to, building, zoning, health, safety, OSHA, fire and environmental laws and all
covenants and restrictions of record affecting the Development in all material respects; in
addition, the Development is not in a flood risk or flood plain area or in a federally
designated flood hazard arca other than an area designated as Zone C, an area of minimal
flooding.

(x) The Loan, the interest payable under the Note and interest rate on the Note,
together with any and all fees, charges and other payments under this Mortgage, the Note and
all other of the Loan Documents, are not in violation of any applicable statutes, case law,
rules; regulations, ordinances or other governmental requirements, including, w1th0ut
limitatizn, applicable usury laws.

(xi)-he Development shall be managed and operated at all times by Mortgagor or a
management corapany approved in writing by Mortgagee. Mortgagor shall have no right to
terminate any confaet with any management company without first obtaining the prior

written approval of Mortgagee, except as provided in the management agreement approved
by Mortgagee.

(xi1) Mortgagor, Geneial Partner, the Members and Guarantors shall indemnify and
hold Mortgagee harmless, to the fo!iextent allowed by law, from and against any and all
damages, losses, costs and expenses, including, but not limited to, reasonable attorneys’ fees,
costs and expenses, incurred by reason ¢ oi-arising from or on account of or in connection
with (A) any claims for brokerage commissisns or finders fees arising out of Mortgagor’s
conduct or alleged conduct or (B) any suit or procze-ing, threatened, filed or pending, in or
to which Mortgagee is or may become or may havé o become a party by reason of or arising
out of or on account of or in connection with the Secured Indebtedness, the Development or
any of the Loan Documents; however, Mortgagor, Genéral Partner, the Members and
Guarantors shall not be required to either indemnify or hoid Virrtgagee harmless for any
damages, losses, costs or expenses of Mortgagee resulting solély and only to the extent (i)
from the gross negligence or wiliful misconduct of Mortgagee ‘o: (ii)-first arising after
Mortgagee or another party has acquired control over the Developmert or Real Estate as a
result of a foreclosure or deed in lieu of foreclosure or (iii) first arising aftér 4 foreclosure of
any security interest by a lender or if the General Partner is removed from Mortgagor in
accordance with the terms of the Partnership Agreement; provided, however, these
exceptions only extend to the liability of the General Partner, the Members and Guarantors
and only to the extent the General Partner no longer has any ownership in or control over
Mortgagor. Upon demand by Mortgagee, Mortgagor, General Partner, the Members and
Guarantors shall also defend Mortgagee in a matter set forth above with counsel either
selected by Mortgagee or proposed by Mortgagor and approved in writing by Mortgagee.

(xiif) Any and all improvements, fixtures, equipment and facilities comprising the
Development wnll be, following the construction of the Development, in good operating
condition and repair and the Mortgagor shall at all times thereafter maintain them, in good
operating condition and repair, excluding ordinary wear and tear.
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(ixv) Mortgagor will provide or cause to be provided such information concerning
the Development, the financial condition of the Development, Mortgagor, the General
Partner, the Members and Guarantors, as Mortgagee may request from time to time,
including, but not limited to, the information set forth in the Loan Agreement.

(xv)  Without limiting the effect of any of the foregoing, the covenants,
representations, and warranties set forth in this Mortgage shall be continuing and shall
remain true and correct until the lien of this Mortgage is released.

4. /" Liens.

A. Prohibition. Subject to the provisions of Paragraph 9 hereof, Mortgagor
shall not, without-the prior written consent of the Mortgagee, create or suffer or permit any
encumbrances on the Dzvelopment, excepting only (a) liens securing the Secured Indebtedness, (b)
the lien of real estate taxes »nd assessments not due and payable and (c) the Permitted Exceptions.

B. Contest of Mechanics Lien Claims. Notwithstanding the foregoing
prohibition against liens, Mortgago:. or any party obligated to Mortgagor to do so, may in good faith
and with reasonable diligence contest the-validity or amount of any mechanics lien and defer its
payment and discharge of any such mechanicslien during the pendency of such contest, so long as:
(1) such contest has the effect of preventing the sdie or forfeiture of the Development or any part of or
interest in it, to satisfy such mechanics lien; (ii) witiin ten (10) days after Mortgagor has notice of
the filing of such mechanics lien, Mortgagor has notified Mortgagee in writing of Mortgagor’s
intention to contest, or to cause another party to contest, it;and (iii) Mortgagor has obtained a title
insurance endorsement over such mechanics lien insurine/Mortgagee against loss or damage in
connection with it. '

S. Taxes, Liens, Insurance-Coverage, Premiums aws? Deposits. The terms and
conditions found under this Paragraph 5 are subject and subordinate to the terms of the Senior Loan
(as defined in Paragraph 51 below):

A, Pavment. Mortgagor shall (i) pay or cause to be paid when du¢,and before any
penally attaches, all general and special taxes, assessments, water charges, sewer charges. and other -
fees, taxes, charges and assessments of every kind and nature whatsoever levied or assessed against
the Development or any part of or any interest in it, or any obligation or instrument secured by this
Mortgage; and all installments of such fees, charges, taxes and assessments (collectively, “Taxes™),
whether or not assessed against Mortgagor. Mortgagor shall furnish to Mortgagee paid receipts
evidencing payment in full of such Taxes without demand or further request on or before the date
they are due; and (ii) discharge any claim or lien relating to such Taxes upon the Development.
Nothing in this section shall require Mortgagor to pay any income, franchise, or excise tax imposed
upon the Mortgagee, excepting any such tax which may be levied against such income expressly as
and for a specific substitute, in whole or in part, for Taxes, and then only in an amount computed as
if the Mortgagee derived no income from any source other than its interest under this Mortgage.
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B. Contest. Mortgagor may, in good faith and with reasonable diligence, contest or
cause to be contested the validity or amount of any Taxes, provided that:

(i) Such contest shall have the effect of preventing the collection of the Taxes so
contested and the sale or forfeiture of the Development, or any part of or interest in it, to
satisfy such taxes;

(i) Mortgagor has notified Mortgagee in writing of its intention to contest such
Taxes, or to cause them to be contested, before any Tax has been increased by any interest,
penalties or costs; and

(i) Mortgagor has deposited, or caused to be deposited, with either (a) the title
insurance company that has issued the Title Policy (the “Title Company™), or (b) Mortgagee,
at such place as Mortgagee may from time to time in writing designate, a sum of money,
bond, letter of'crédit or other security that, when added to the monies or other security, if any,
deposited with the Title Company or Mortgagee, is sufficient, in Mortgagee’s judgment, to
pay in full such contested Taxes and all penalties and interest that might become due on
them; Mortgagor shall keep.en deposit an amount sufficient, in Mortgagee’s judgment, to
pay in full such contested Taxes, increasing such amount to cover additional penalties and
interest whenever, in Mortgagee’sudgment, such increase is advisable.

[f Mortgagor fails to prosecute such coritest with reasonable diligence or fails to maintain
sufficient funds on deposit as provided in this Paragraph 5.B, Mortgagee may, at its option and
without prior notice to Mortgagor, apply the monics.so deposited and liquidate any securities
deposited with Mortgagee or the Title Company in payineutof, or on account of, such Taxes, or any
portion of them then unpaid, including all penalties and interest. Ifthe amount of the money and any
such security so deposited is insufficient for the payment in fill ¢f such Taxes, together with all
penalties and interest on them, Mortgagor shall immediately, upordemand by Mortgagee, either (i)
deposit with Mortgagee a sum that, when added to other funds then on denosit for the same purpose,
is sufficient to make such payment in full; or (ii) if Mortgagee has applied funds on deposit on
account of such Taxes, restore such deposit to an amount satisfactory to Moitgage=. Provided that no
Default (as defined in Paragraph 12 hereof) occurs or then exists, Mortgagee sha!lif so requested
in writing by Mortgagor, after final disposition of such contest and upon Mortgagor’s delivery to
Mortgagee of an official bill for such Taxes, apply or cause to be applied the money s6 denosited in
full payment of such Taxes or that part of them then unpaid, together with all penalties and interest.
If any of the funds deposited with Mortgagee or the Title Company remain after full and complete
resolution of such contest and the payment of such Taxes, penalties and interest, and any costs of
Mortgagee or the Title Company incurred in connection with such Taxes, such remaining funds shall
be returned to Mortgagor if no Default occurs or then exists.

C. Change in Tax Laws. If, by the laws of the United States of America, or of any state
or municipality having jurisdiction over Mortgagee, Mortgagor or the Development, any tax is’
imposed or becomes due in respect of the issuance of the Note or the recording of this Mortgage or
any of the other Loan Documents, Mortgagor shall pay such tax in the manner required by such law.
[f any law, statute, rule, regulation, order or court decree has the effect of (i) imposing upon
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Mortgagee the payment of the whole or any part of the taxes required to be paid by the Mortgagor or
(i1) changing in any way the laws relating to the taxation of mortgages or debts secured by mortgages
or the interest of Mortgagee in the Development, or the manner of collection of taxes, so as to affect
this Mortgage, the Secured Indebtedness, Mortgagee or any of the other Loan Documents; then, and
in any such event, Mortgagor, upon demand by Mortgagee, shall either pay such taxes or reimburse
Mortgagee for them on demand. However, if Mortgagee determines, in Mortgagee’s reasonable
Judgment, that such payment or reimbursement by Mortgagor is unlawful, the Secured Indebtedness
shall be due and payable within thirty (30) days after written demand by Mortgagee to Mortgagor, -

D. Insurance Coverage. Mortgagor shall insure the Development against such perils
and hazards.and in such amounts and with such limits, as Mortgagee may from time to time require,
including, witheut limitation, comprehensive public liability, hazard, builder’s risk, rent loss,
business interruption, steam boiler, machinery and flood insurance (if applicable); Mortgagor shall
continuously maintaiw such insurance policies, to the extent such insurance policies are, in
Mortgagee’s judgment, scasonably applicable to the character of the Development. Mortgagee may,
at any time upon written tioiice to Mortgagor, require that Mortgagor procure substitutes for any and
all of such insurance policies; such other or additional insurance policies, in such amounts, and
carried in such companies, as are reasenably acceptable to Mortgagee. If Mortgagor fails to procure
such acceptable substitutes within five (5) business days after Mortgagee’s written demand,
Mortgagee may procure substitutes itself. and all fees, costs and expenses incurred by Mortgagee in
connection such procurement shall be paid_<:pon demand, by Mortgagor, together with interest on
such payments at the Default Rate (as defined i the Note).

E. Insurance Policies. All insurance po'icics shall conform to the standards set forth in
this Mortgage and the Loan Agreement and shall be in sueh-form and amounts, and written by such
insurance companies, as are satisfactory to Mortgagee. " Alinsurance policies insuring against
casualty, rent loss and business interruption and other appropriate policies shall include non-
contributing mortgage endorsements in favor of and with loss paydkie to Mortgagee, as its interest
may appear as the holder of this Mortgage, as well as standard waiver o1 wubrogation endorsements.
All of such insurance policies shall provide that the coverage shall not te terminated or materially
modified without thirty (30) days’ advance written notice to Mortgagee aid shall provide that all
claims shall be paid to Mortgagee. Mortgagor shall deliver all insurance policics (o zertified copies
of them), premiums prepaid for a minimurm term of one (1) year from their date, to Maitgagee and,
in case of insurance policies about to expire, Mortgagor shall deliver renewal or replac¢ment policies
not less than thirty (30) days prior to their date of expiration, exclusive of any grace period provided
in the policy or by law. The requirements of the preceding sentence shall apply to any separate
policies of insurance taken out by Mortgagor concurrent in form, or contributing in the event of loss,
with the previously mentioned insurance policies.

F. Deposits for Taxes and Insurance Premiums. To assure the payment of Taxes and
premiums for insurance policies as and when they become due and payable:

(i) On or before the Final Closing Date, Borrower shall deposit with CIBC Bank
USA (the “Senior Lender”) the sum of (i) Nineteen Thousand Eight Hundred Forty-Four and
No/100 Dollars ($19,844.00) for payment of real estate taxes on the Development and (ii)
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Sixteen Thousand Five Hundred and No/100 Doltars ($16,500.00) for payment of insurance
policies, which Senior Lender shall deposit in the tax and insurance reserve account for the
Development (the “Tax and Insurance Reserve Account™). Beginning on the first (1% day of
the second (2" full calendar month after the Final Closing Date (as defined in the
Commitment), Mortgagor shall deposit with Senior Lender, as the tax and insurance deposit
(the “Tax and Insurance Deposit”), on the first business day of each and every month for
each calendar year, monthly payments in an amount sufficient such that as of the first (1%)
day of the month before each installment of real estate taxes is due, there shall be on deposit
in the Tax and Insurance Reserve Account for real estate taxes an amount equal to one half
(1/2) of one hundred ten percent (110%) of the real estate tax bill for the Development for the
previsus calendar year, or such other amount as Mortgagee shall determine, in its reasonable
discretien; and as of the first (1%) day of the month before the insurance bill is due, there
shall be Ondeposit in the Tax and Insurance Reserve Account for insurance an amount equal
to one huricired-ten percent (110%) of the insurance bill for the Development for the previous
calendar yeat; o1 such other amount as Mortgagee shall determine, in its reasonable
discretion. Mortgazoer shall promptly, upon the demand of Mortgagee, make additional Tax
and Insurance Deposits 2s Mortgagee may from time to time require due to (a) failure of
Mortgagee to require, of failure of Mortgagor to make, Tax and Insurance Deposits in
previous months, (b) undercstimation of the amounts of Taxes, insurance premiums or both
of them, (c) the particular due ‘daiec and amounts of Taxes, insurance premiums or both of
them, or (d) application of the Tax-a=d Insurance Deposits pursuant to this Mortgage. [fthe
Senior Lender: (i) does not require a Tax and Tnsurance Reserve Account, or (ii) no longer
requires one, or (iii) requires one for an.amount less than the amount required in this
Paragraph, the Borrower shall comply with/the requirements of this Paragraph and the
Mortgagee shall hold the Tax and Insurance” Reserve Account, except that if (iii) is
applicable, the Borrower shall deposit with the' Moitgagee the difference between the
requirements of the Senior Lender and the Mortgagee. 11 thi: Senior Lender holds a Tax and
Insurance Reserve Account, funds shall not be disbursed fiep such account without the prior
written consent of the Mortgagee.

(1)) Senior Lender or Morigagee, upon the presentation’ to Senior Lender or
Mortgagee of (a) the bills for the Taxes, will pay them out of the Tax and [r.surance Reserve
Account, provided that the Tax and Insurance Deposits are sufficient to pay'such amounts,
and (b) the receipted bills for the insurance premiums, will reimburse Mortgagor for such
payments made by Mortgagor. If the amount of the Tax and Insurance Deposits-on hand is
not sufficient to pay or reimburse all of the Taxes when they become due, then Mortgagor
shall pay to Senior Lender or Mortgagee as applicable, on demand, the amount necessary to
make up the deficiency.

(iii) Upon the occurrence of a Default, Mortgagee may, at its option, without being
required so to do, apply any funds in the Tax and Insurance Reserve Account on hand to any
of the Secured Indebtedness, in such order and manner as Mortgagee may elect. All fundsin
the Tax and Insurance Reserve Account are pledged as additional security for the Secured
Indebtedness (and for such purpose, Mortgagor grants to Mortgagee a security interest in
them), and shall be held by Mortgagee, and shall not be subject to the direction or control of
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Mortgagor.

(iv) Notwithstanding anything contained in this Mortgage to the contrary, Mortgagee,
or its successors and assigns, shall not be liable for any failure to apply the Tax and Insurance
Deposits unless Mortgagor, while no Default exists, has requested Mortgagee in writing to
apply such Tax and Insurance Deposits on hand to the payment of the Taxes, accompamed by
the bills for such Taxes.

(v) The provisions of this Mortgage are solely for the benefit of Mortgagee, and its
successors and assigns and the holders of the indebtedness for the payment of which this
Mortgage is pledged as security. No provision of this Mortgage shall be construed as
creatingin any party other than Mortgagor, Mortgagee, its successors and assigns, and such
holders any rights in and to funds in the Tax and [nsurance Reserve Account or any rights to
have funds iz tae Tax and Insurance Reserve Account applied to payment of the Taxes and

Insurance prerrams. Mortgagee shall have no obligation or duty to any third party to collect
Tax and Insurance i d¢posits.

G. Application of Proce2ds of Insurance. In the case of loss or damage by fire or other
casualty, Mortgagor is authorized to settle and adjust any claim under insurance policies that insure
against such risks, subject to the approvai of Mortgagee. If at the time of loss or damage there exists
a Default, or a default that, with the passage +fany applicable cure or grace period, would become a
Default, Mortgagee is authorized to settle and adjust any claim under insurance policies that insure
against such risks. Mortgagee is authorized to coiiect and issue a receipt for any such insurance
money. Such insurance proceeds shall be held by Martgagee and may be used, in Mortgagee’s sole
and absolute discretion, to pay the outstanding balance of zay amounts due to Mortgage, or to pay
directly or reimburse Mortgagor for the cost of the rebuilairg-of buildings or improvements on the
Development, at Mortgagee’s sole discretion; provided, however, Mortgagee shall not exercise its
discretion to apply insurance proceeds to the payment of the outszading principal balance of the
Loan if all of the following conditions are met: (i) no Default (or any evént which, with the giving of
notice or notice or the passage of time, or both, would constitute a Defavlt) has occurred and is
continuing; (ii) Mortgagee determines, in its reasonable discretion, that theie willhe sufficient funds
to complete the rebuilding (and complete rehabilitation of the Project in accordance with the Loan
Agreement and the Plans and Specifications, as defined therein, if such constructisn-has not been
completed at such time); (iii) Mortgagee determines, in its discretion, that the net ope‘ating income
generated by the Development after completion of the restoration, repair or rebuilding of the
Development will be sufficient to meet all operating costs and other expenses, Reserve Accounts,
deposits to reserves and loan repayment obligations relating to the Development; (iv) Mortgagee
determines, in its discretion, that the Restoration will be completed before the earlier of (A) after the
Final Closing Date, one year before the maturity date of the Note or (B) one year after the date of the
loss or casualty; and (v) upon Mortgagee’s request, Mortgagor provides Mortgagee evidence of the
availability, during and after the restoration, repair or rebuilding of the Development, of the
insurance required to be maintained pursuant to this Mortgage. If such proceeds are used to rebuild
the buildings or improvements, whether or not such insurance proceeds are adequate for such
purpose or allowed for such purpose, the Development shall be restored, repaired or rebuilt by
Mortgagor so as to be of at least equal value and substantially the same character as priot to such
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damage or destruction. If the estimated or actual cost of completion exceeds the amount of the
insurance proceeds available, Mortgagor shall, within ten (10) days following written demand of
Mortgagee, deposit with Mortgagee in cash the amount of such estimated excess cost. Ifthe cost of
rebuilding, repairing or restoring the Development can reasonably be expected to exceed the sum of
Fifty Thousand and No/100 Dollars ($50,000.00), then Mortgagor shal! obtain the written consent of
Mortgagee to the plans and specifications of such work before such work is begun. In any case
where the insurance proceeds are made available for repairing and rebuilding, such proceeds shall be
disbursed in the manner and under the conditions that Mortgagee may require, provided Mortgagee is
furnished with (i) satisfactory evidence of the estimated cost of completion of such work and (ii)
architect’s certificates, waivers of lien, contractor’s and subcontractors’ swom statements and other
evidence of oozt and payments so that Mortgagee can verify that the amounts disbursed in connection
with such work-are free and clear of mechanics’ lien or other lien claims, other than those contested
in accordance viitluthis Mortgage. No payment made prior to the final completion of the work
performed shall exczed ninety percent (90%) of the value of the work performed from time to time,
and at all times, the undistrrsed balance of such proceeds remaining in the hands of Mortgagee shall
be at least sufficient to pay for the cost of completion of the work, free and clear of any liens. Any
surplus that may remain out of thz insurance proceeds after payment of costs of rebuilding, repairing
or restoring the Development shall -at the option of Mortgagee, be applied toward the Secured
Indebtedness or be paid to any party entitled to it, without interest. Any additional monies advanced
by Mortgagee to Mortgagor for the repziring, rebuilding or restoring of the Development shall be
added to the Secured Indebtedness and stial e secured by this Mortgage.

6. Condemnation and Eminent Duinain, The terms and conditions found under this
Paragraph 6 are subject to the terms of the Senior Mortgage:

Mortgagor shall give Mortgagee immediate notice of the actual or threatened commencement
of any condemnation or eminent domain proceedings (“Proceedings™) affecting all or any part of the
Development and shall deliver to Mortgagee copies of any and all pnuers served in connection with
any such Proceedings. Mortgagor further agrees to make, execute arid‘deliver to Mortgagee, at any
time upon request, free, clear and discharged of any encumbrance of any kind whatsoever, any and
all further assignments and other instruments deemed necessary by Mortgagee-for the purpose of
validly and sufficiently assigning all awards (individually, “Award”) and ather-compensation |
previously and hereatter made to Mortgagor for any taking, either permanent or temiparary, under any
such Proceeding. If any portion of or interest in the Development is taken by condemnation or
eminent domain, either temporarily or permanently, and the remaining portion of the Development is
not, in the judgment of Mortgagee, a complete economic unit having substantially equivalent value
to the Development as it existed prior to the taking, then, at the option of Mortgagee, the entire -
Secured Indebtedness shall immediately become due and payable. If, in Mortgagee’s judgment, any
temporary or partial taking of the Development, or any interest in it, leaves the Development as a.
complete economic unit having substantially equivalent value to the Development as it existed prior
to the taking, then the Award shall be applied in the same order and manner as insurance proceeds.

7. Prepayment.

The Loan shall not be prepayable in whole or in part.
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8. Mortgagee’s Performance of Mortgagor’s Oblications.

If a Default occurs or continues to exist after the applicable cure period has expired,
Mortgagee, either before or after acceleration of the Secured Indebtedness or the foreclosure of the
lien of this Mortgage, and during the period of redemption, if any, may, but shall not be required to,
make any payment or perform any act required of Mortgagor under this Mortgage in any form and
manner deemed reasonably expedient to Mortgagee. Mortgagee may, but shall not be required to, .
rent, operate, and manage the Development and pay operating costs and expenses, including
management fees, of every kind and nature in connection with the Development, so that the
Development is operational and usable for its intended purposes. All such monies paid by
Mortgagee, 20d all expenses paid or incurred by Mortgagee, including reasonable attorneys’ fees to
the extent perriitied by applicable law, and other monies advanced by Mortgagee to protect the
Development ard tbe lien of this Mortgage, or to complete construction, furnishing and equipping of,
torent, operate or tasrage the Development, to pay any such operating costs and expenses or to keep
the Development operaiional and usable for its intended purposes, shall be so much additional
Secured Indebtedness, whathier or not the Secured Indebtedness, as a result of such payments,
exceeds the face amount of the Note. All such payments shall become immediately due and payable
on demand, and shall bear interestat the Default Rate. Inaction of Mortgagee shall never be
considered as a waiver of any right accrning to it on account of any Default, nor shall the provisions
of this Paragraph 8 or any exercise by Maitgagee of its rights under this Paragraph 8 prevent any
default from constituting a Default. Morizagee, in making any payment authorized by this
Paragraph 8 (a) relating to Taxes, may do so a¢cording to any bill, statement or estimate, without
inquiry into the validity of any tax, assessment, sal¢, forfeiture, tax lien or title or claim; (b) for the
purchase, discharge, compromise or settlement of zny-lien, may do so without inquiry as to the
validity or amount of any claim for lien which may ‘be zsserted; or (¢) in connection with the
completion of construction, furnishing or equipping of the Bevelopment or the rental, operation,
management or payment of operating costs and expenses of the Dzvelopment, may do so in such
amounts and 1o such persons as Mortgagee may deem appropiiaiz, subject to the terms and
conditions of the Loan Agreement. Nothing contained in this Mortgag< shall be construed to require
Mortgagee to advance or expend monies for any purpose mentioned in this Paragraph 8.

9. Security Agreement.

Mortgagor and Mortgagee agree that this Mortgage shall constitute a security 2greement
within the meaning of the Code with respect to (i) any and all sums at any time on depesit for the
benefit of, or held by, Mortgagee (whether deposited by or on behaif of Mortgagor or anyone else)
pursuant to any of the provisions of this Mortgage and (ii) any personal property included in the
granting clauses of this Mortgage that may not be deemed to be affixed to the Development or that
may not constitute a “fixture” within the meaning of Section 9-102(a)(41) of the Code, and all
replacements, additions to and proceeds of such property (all of such property, the replacements,
substitutions and additions to it and the proceeds of it are sometimes collectively referred to in this
Mortgage as the “Collateral”). Mortgagor grants a security interest in and to the Collateral to
Mortgagee, and assigns all of its rights, title and interest in it to Mortgagee to secure payment of the
Secured Indebtedness. To the extlent permitted by applicable law and in accordance with the
provisions set forth below, the security interests created by this Paragraph 9 are specifically
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intended to cover and include all of the Leases and the rents due under them, including, without
limitation, all extensions, amendments, renewals or replacement of them, together with all of the
rights, title and interest of Mortgagor, as lessor under the Leases. Such rights, title and interest shall
include, without limitation, the present and continuing right to (i) make claim for, (ii) bring actions
and proceedings for the enforcement of, and (iii) collect, receive and receipt for any and all of, the
rents, income, revenues, issues, profits, monies payable as damages, monies payable in place of the
rent, monies payable as the purchase price of the Development or any part of any of the foregoing,
and all awards and other claims for money and other sums of money payable or receivable under any
of the Leases or with respect to the Development and (iv) the right to do any and all things that
Mortgagor or any lessor is or may become entitled to do under the Leases. All of the terms,
provisions, conditions and agreements contained in this Mortgage pertain and apply to the Collateral
as fully and to tiie same extent as to any other property comprising the Development; the following
provisions of this 2aragraph 9 shall be in addition to, and shall not limit the applicability of any
other provision of, t's Mortgage:

(a) the termsand provisions contained in this Paragraph 9 shall, unless the context
otherwise requires, have the rieznings and be construed as provided in the Code;

(b) Mortgagor (the “Dehtor™, as that term is used in the Code) is and will be the true
and lawful owner of the Collateral, subj¢eito no liens, charges or encumbrances other than the lien
of this Mortgage and the Permitted Exceptiéas;

(¢) the Collateral is to be used by Mortgagor solely for business purposes;

(d) the Collateral will be kept at the Dzvelopment, and, except for obsolete
Collateral, will not be removed from the Development_ viithout the consent of Mortgagee (the
“Secured Party,” as that term is used in the Code). The Collateral may be affixed to the Real Estate
but shall not be affixed to any other real estate;

(e) the only person or entity presently having any security interast in the Development
and the Collateral is Mortgagee and the holders of other liens approved as Permitted Exceptions;

(f) no financing statement (other than financing statements (i) showirg Mortgagee as
the secured party, or (ii) with respect to liens or encumbrances, if any, resulting from the Permitted
Exceptions covering any of the Collateral or any proceeds of it) is on file in any public orfice except
pursuant to this Mortgage. Mortgagor shall, at its own cost and expense, (i) upon demand, furnish to
Mortgagee such further information, (ii) execute and deliver to Mortgagee such financing statements
and other documents, in form satisfactory to Mortgagee and (iii) do all such acts and things, all as
Mortgagee may at any time and from time to time request, or as may be necessary or appropriate, in
the discretion of Mortgagee, to establish and maintain a perfected security interest in the Collateral as
security for the Secured [ndebtedness, subject to no other liens or encumbrances except the Permitted
Exceptions. Mortgagor shall pay the cost of filing or recording such financing statements or other
documents and this Mortgage in all public offices wherever filing or recording is deemed by
Mortgagee to be necessary or desirable;
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(g) Upon the occurrence or existence of a Default, Mortgagee shall have the remedies
of a secured party under the Code, including, without limitation, the right to take immediate and
exclusive possession of the Collateral or any part of it, and for that purpose may, so far as Mortgagor
can give authority for such actions, with or without judicial process, enter (if this can be done
without breach of the peace) upon any place where the Collateral or any part of it may be situated
and remove it (provided that if the Collateral is affixed to real estate, such removal shall be subject to
the conditions stated in the Code); and Mortgagee shall be entitled to hold, maintain, preserve and
prepare the Collateral for sale until disposed of, or may propose to retain the Collateral subject to
Mortgagor’s right of redemption in satisfaction of Mortgagor’s obligations, as provided in the Code.
Mortgagee may (i) render the Collateral unusable without removal, (ii) dispose of the Collateral on
the Developrient or (iii) require Mortgagor to make it available to Mortgagee for its possession at a
place to be designated by Mortgagee that is reasonably convenient 1o both parties. Mortgagee will
give Mortgagorat.east ten (10) days notice of the time and place of any public sale of the Collateral
or of the time afterwhich any private sale or any other intended disposition of it is made. The
requirements of reason2uiz notice shall be met if such notice is mailed, by certified United States
mail or its equivalent, postice prepaid, to the address of Mortgagor set forth in Exhibit B hereof at
least ten (10) days before the time of the sale or disposition. Mortgagee may buy the Collatera! at
any public sale and, if the Collateral.is of a type customarily sold in a recognized market or is of a
type that is the subject of widely disiributed standard price quotations, may buy it at any private sale.
Any such sale may be held as parcofand in conjunction with any foreclosure sale of the
Development; and the Development, includiag the Collateral, may be sold as one lot if Mortgagee so
elects. The net proceeds realized upon any such disposition, after deduction for the expenses of
retaking, holding, preparing for sale, sclling or-tlie, like and the legal expenses and reasonable
attorneys’ fees incurred by Mortgagee, shall be appited against the Secured Indebtedness in such
order or manner as Mortgagee may elect. Mortgagee wiil-account to Mortgagor for any surplus
realized on such disposition; and

(h) This Mortgage is intended to be a financing statement within the purview of the
Code with respect to both the Collateral and the other property described iz this Mortgage that are or
may become fixtures relating to the Development. The addresses of Martgagor (Debtor) and
Mortgagee (Secured Party) are set forth in this Mortgage. This Mortgage s to-he filed for record
with the Recorder of Deeds of the county in which the Development is located. ortgagor is the
record owner of the Real Estate.

10. Restrictions on Transfer.

Mortgagor agrees that, in determining whether or not to make the Loan, Mortgagee evaluated
the background and experience of Mortgagor in owning and operating property such as the
Development, found them acceptable and relied and continues to rely upon them as the means of
maintaining the value of the Development that is Mortgagee’s primary security for the Note.
Mortgagor is experienced in borrowing money and owning and operating property such as the
Development, has been ably represented by a licensed attorney at law in the negotiation and
documentation of the L.oan and has bargained at arm’s length and without duress of any kind for all
of the terms and conditions of the Loan, including this provision. Mortgagor further recognizes that
any further unpermitted financing placed upon the Development (i) could divert funds that would
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otherwise be used to pay the Secured Indebtedness, (ii) could result in acceleration and foreclosure of
such further encumbrance, which would force Mortgagee to take measures and incur expenses to
protect its security, (iii) would detract from the value of the Development should Mortgagee come
into possession of it with the intention of selling it and (iv) would impair Mortgagee’s right to accept
adeed in lieu of foreclosure, because a foreclosure by Mortgagee would be necessary to clear the title
to the Development.

Inaccordance with the foregoing and for the purposes of (A) protecting Mortgagee’s security
for the repayment of the Loan, the value of the Development, the payment of the Secured
Indebtedness and the performance of Mortgagor’s obligations under the Loan Documents; (B) giving
Mortgagee fie, full benefit of its bargain and contract with Mortgagor; and (C) keeping the
Development fzee of subordinate financing liens, other than the Permitted Exceptions, Mortgagor
agrees that if this ¥ 2ragraph 10 is deemed a restraint on alienation, it is a reasonable one, and that
Mortgagor shall rioty vithout the prior written consent of Mortgagee, create, effect, consent to, suffer
or permit any sale or other zonveyance, assignment, transfer, lien, pledge, mortgage, security interest
or other encumbrance or alienation, including, but not limited to, the entering into of any contract,
sale, installment sale or sale ynder articles of agreement, the placement or granting of liens or the
placement or granting of chattel mertgages, conditional sales contracts, financing or security
agreements that would be, or could create, a lien, the placement or granting of a mortgage commonly
known as a “wrap around” mortgage 6z 2 improvement loan, on any of the following properties,
rights or interests without the prior written <easent of Mortgagee (“Prohibited Transfer”):

1. the Development, or atiy part of or interest in it (including the sale, transfer
or assignment of any leasehold or sub leaseheld interest in the Development other than leases
to residential tenants in the ordinary course of busiziess and the library Lease with the City of
Chicago approved by the Mortgagor (“Library L ase™), excepting only sales or other
dispositions of personal property located on the Develcpment that are permitted under the
express terms of this Mortgage;

2. all or any part of the ownership interest of Mcrtgzgor; or

3. all or any part of the stock, control or other ownership-interest of the
General Partner, the Members, or Mortgagor; except for a sale or transfer of any non-
managing, non-controlling interest in such entity or the removal of the General Partner for
cause in accordance with Mortgagor’s Second Amended and Restated Agreementof Limited
Partnership (“Partnership Agreement™), provided that Mortgagee is sent written notice
promptly after such removal; the prior written consent of Mortgagee is required for any
replacement for any General Partner or Member removed in accordance with the foregoing
provision, which consent shall not be unreasonably withheld, provided that CREA SLP, LLC
(*Special Limited Partner”) or an entity owned or controlled by, or under common control
with the Special Limited Partner may act as a temporary replacement General Partner during
any interim period between removal of the General Partner and approval of a permanent
replacement General Partner by Mortgagee provided, however, the (x) any such interim
period shall not exceed ninety (90) days and (y) that a new guarantor satisfactory to the
Mortgagee is provided; '
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in each case whether any such conveyance, sale (installment or otherwise), assignment, transfer, lien,
pledge,” mortgage, security interest, encumbrance or alienation is effected directly, indirectly,
voluntarily or involuntarily, by operation of law or otherwise. The term Prohibited Transfer shall not
include (i) liens securing the Senior Loan, Loan and Junior Loans (as defined in the Loan
Agreement), (ii) the lien of current taxes and assessments not yet due and payable, (iii) liens being
contested in accordance with the terms of this Mortgage (iv) the Library Lease and the Leases made
in the ordinary course of business, provided that such Leases have been made in conformity with the
Regulatory Agreement and the form of lease has previously been approved by Mortgagee, (v) the
Permitted Exceptions and (vi) the sale of ownership interests in or of any limited partner of
Mortgagor, sxcept if the ownership interest is held at any time by an entity or individual that is
related to Gepcral Partner or the Members, has common ownership with General Partner or
Members, or is affiliated with General Partner or the Members in any way, then, notwithstanding any
other provision contaried herein or in any other Loan Document, the sale of such ownership interest
may not be made withori the consent of Mortgagee (a sale requiring such consent being an “Investor
Ownership Sale”). If Mortgagee approves an Investor Ownership Sale, which may be approved or
denied in Mortgagee’s sole anc absolute discretion, the proceeds of such sale shall be paid to
Mortgagee and applied to the ouistanding principal balance of the Loan. If Mortgagee consents to a
transfer that, without such consent, would be a Prohibited Transfer, as a condition to such consent,
the transferee shall assume, in writing, esrli and every of the Loan Documents and each and every of
the obligations under them that are to be performed and observed by Mortgagor. The foregoing
assumption shall be accomplished with such documentation as may be reasonably required by
Mortgagee and shall, if required by Mortgagee, be i recordable form. Any consent by Mortgagee or
any waiver of any condition or Default under this Paragi-aph 10 shall not constitute a consent to, or
waiver of, any right, remedy or power of Mortgagee upon a subsequent Default. Mortgagor
acknowledges that any agreements, liens or encumbrances rrzated in violation of the provisions of
this Paragraph 10 shall, at the option of Mortgagee, be voidable ind, if Mortgagee exercises the
option to void such agreement, lien or encumbrance, it shall be ofno further force or effect; to the
extent the provisions of this Paragraph 10 conflict with or are inconsistent with similar provisions

of the Note or any of the Loan Documents, the provisions of this Paragrash 10 shall govern and
control.

11. Assignment of Rents and Leases.

As additional security for the payment of the Note, and for the faithful performance of the
terms and conditions of this Mortgage, Mortgagor assigns to Mortgagee all of its right, title and
interest as landlord in all current and future leases of the Development (the "Leases™) and to any rents
due and Mortgagor's rights in all security deposits (held by Mortgagor) under the Leases (the
"Assignment"). Notwithstanding anything in this Mortgage to the contrary, so long as there exists no
Default, Mortgagor shall have the right to collect all rents, security deposits, income and profits from
the Development and to retain, use and enjoy them.

Nothing in this Mortgage or any of the other Loan Documents shall be construed to obligate

Mortgagee, expressly or by implication, to perform any of the covenants of any landlord under any of
the Leases or to pay any sum of money or damages that the Leases require the landlord to pay.
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Mortgagor agrees to perform and pay each and all of such covenants and payments.

From and after a Default, Mortgagee, in addition to the remedies set forth in Paragraph 12
hereof, is vested with full power to use all measures, legal and equitable, it deems necessary or
proper to enforce this Assignment and to collect the rents, income and profits assigned under this
Mortgage. Such power shall include the right of Mortgagee or its designee to enter upon the
Development, or any part of it, with power to eject or dispossess tenants, subject to applicable law,
and to rent or lease any portion of the Development on any terms approved by Mortgagee, and take
possession of all or any part of the Development together with all personal property, fixtures,
documents, books, records, papers and accounts of Mortgagor relating to it, and to exclude
Mortgagor, i3 agents, and servants, wholly from it. Morigagor grants full power and authority to
Mortgagee to excrcise all rights, privileges and powers granted by this Assignment at any and all
times from and afizr.such Default, with full power to use and apply all of the rents and other income
granted by this Assigpinent to the payment of the costs of managing and operating the Development
and of any indebtedness Ot liability of Mortgagor to Mortgagee. Such costs shall include, but are not
limited to, the payment oi tixcs, special assessments, insurance premiums, damage claims, the costs
of maintaining, repairing, rebuilding and restoring the Development or of making it rentable,
reasonable attorneys' fees incuried ix.connection with the enforcement of this Mortgage, and of
principal and interest payments due from Mortgagor to Mortgagee on the Note and the Mortgage, all
in such order as Mortgagee may determine, Mortgagee shall be under no obligation to exercise or
prosecute any of the rights or claims assignz-to it under this Paragraph 11 or to perform or carry
out any of the obligations of the landlord underany of the Leases, and Mortgagee does not assume
any of the liabilities in connection with or arising vz growing out of the covenants and agreements of
Mortgagor in the Leases until Mortgagee forecioses the Mortgage, or acquires title to the
Development through deed in lieu of foreclosure, and takes shysical possession of the Development.
Mortgagor agrees to indemnify Mortgagee and to hold it harniess from any liability, loss or damage,
including, without limitation, reasonable attorneys' fees, that Mortgagee may incur under the Leases
or by reason of this Assignment and from any and all claims and démnands whatsoever that may be
asserted against Mortgagee by reason of any alleged obligations or'undertakings on its part to
perform or discharge any of the terms, covenants or agreements contaned.in any of the Leases,
except for those liabilities, losses or damages that occur due to Mortgaged's grass negligence or
willful misconduct or in connection with Leases entered into by Mortgagee. Martgzz=e shall not be
responsible for the control, care, management or repair of the Development, or paris ef it, nor shall
Mortgagee be liable for the performance of any of the terms and conditions of any of the Leases, or
for any waste of the Development by any tenant under any of the Leases or by any other-person, or
for any dangerous or defective condition of the Development or for any negligence in the
management, upkeep, repair or control of the Development resulting in loss or injury or death to any
lessee, licensee, employee or stranger until such time as Mortgagee forecloses the Mortgage and
takes physical possession of the Development. Mortgagee shall be responsible and liable only for its

own actions or omissions occurring after such foreclosure and possession.

12, Defaults.

An event of default (individually, a “Default™) shall be deemed to have occurred and exist if
one or more of the following events occurs, and is not cured within any applicable cure or grace

20



UNOFFICIAL COPY

period:

A. Mortgagor fails to pay any installment of interest or principal on the Note within five
(5) days of the date such payment is due (including any prepayment by acceleration or otherwise) or
Mortgagor fails to pay any other amount due pursuant to this Mortgage or any of the other Loan
Documents as and when such amounts become due and payable, including, without limitation, any
installment of Mortgagee’s servicing fee payable under the Note:

B. Any other event of default occurs under any of the Loan Documents (as set forth and
defined in such l.oan Document) that is not cured as provided in such Loan Document; however, for
non-monetary defaults under the Loan Documents, where a grace or cure period is not otherwise
provided or prenibited. Mortgagor shall have thirty (30) days after written notice of such default to
cure such defaults; or such other period as Mortgagee may permit in writing, in its sole discretion;
however, if suchlefeaull is incapable of being cured within such thirty (30) days, Mortgagor shall
have one hundred tweriy.{120) additional days to cure such default, so long as (i) that cure is
commenced within such thirty (30) day period, (ii) Mortgagor continues 1o diligently pursue such
cure in good faith and (iii) Mcrteagee’s security for the Loan is not, in the sole judgment of
Mortgagee, materially impaired-as a-result of the existence of such default;

C. Mortgagor, General Partsie; the Members or the Guarantors fail to comply with, keep
or perform any of its respective terms, oblig=‘ions, agreements, undertakings, covenants, conditions
or warranties under the terms of this Mortgage, the Note, the Loan Agreement, the other Loan
Documents, or any of them, or any other docuriesit,or instrument executed and delivered by the
General Partner, Members or Mortgagor in connecticd vrith the Loan and such failure continues after
required notice, if any, and the expiration of any applicab)z srace or cure period. If such failure (i)is
a failure to keep or perform any of Mortgagor’s, General Pzrtier’s, Guarantors’ or Member’s non-
monetary obligations, agreements, undertakings, covenants or ‘onditions under this Mortgage, (i)
continues for thirty (30) days after written notice of it to Mortgagor-General Partner, Members or
Guarantors, as the case may be, and (i} is incapable of being cured -ithin such thirty (30) days,
Mortgagor or Guarantors, as the case may be, shall have one hundred twenty £120) additional days to
cure such default, so long as (i) that cure is commenced within such thily (20) day period, (ii)
Mortgagor, General Partner, Members or Guarantors, as the case may be, contirues to diligently
pursue such cure in good faith and (iii) Mortgagee’s security for the Loan is not, in‘th< sole judgment
of Morigagee, impaired as a result of the existence of such failure;

D. Mortgagor fails to comply with {or to bond or indemnify Mortgagee to its satisfaction
with regard to) any requirement of any governmental authority having jurisdiction over the
Development (including, without limitation, compliance with all applicable zoning, building, health,
fire, flood, and environmental laws, statutes, orders, rules, regulations and ordinances) within thirty

(30) days after Mortgagor has notice of such requirement, or earlier if required by such governmental
authority;

E. If any representation, warranty, covenant, or statement made by or on behalf of

Mortgagor, General Partner, Guarantor or the Members, as the case may be, in the Mortgage, in any
other Loan Document, or in any other document or instrument furnished in connection with,
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pertaining to, or evidencing or securing the Loan shall prove, in Mortgagee’s reasonable judgment, to
be false or misleading in any material adverse respect when made or deemed remadc;

F. The occurrence of a Prohibited Transfer;

G. [f:

(1} Mortgagor, General Partner, Members or any Guarantor (during the term of the
Guaranty) cither files a voluntary petition in bankruptcy or for arrangement, reorganization or
other relief under any chaper of the federal Bankruptcy Code or any similar law, state or
federai; now or hereafter in effect; or admits or files an answer or other pleading in any
proceeding admitting insolvency, bankruplcy, or inability to pay its debts as they mature; or
is adjudica.ed bankrupt or shall have an order for relief entered in respect of such party by
any bankruptvi court; or makes an assignment for the benefit of creditors or admits in writing
its inability to pay its debts generally as they become due or consents to the appointment to a
custodian, receiver o trustee or liquidator of all or the major part of its property or the
Development;

(ii) Within sixty (60) days after the filing against any of Mortgagor, General Partner,
Members, Guarantors, or the Grsind Lessor of any involuntary proceeding under the federal
Bankruptcy Code or similar law, state-or federal, now or hereafter in effect, such proceedings
have not been dismissed: or

(iii) all or a substantial part of the 4ssefs of any of Mortgagor, General Partner,
Members or Guarantors are attached, seized, subjepied to a writ or distress warrant, or are
levied upon and such attachment, seizure, writ, warczat or levy is not vacated within sixty
(60) days; or any order appointing a custodian, receiver, trustee or liquidator of any of
Mortgagor, General Partner, Members or Guarantors on zil-or a major part of any of their
respective property or the Development is not vacated within sixty (60) days; provided
however, with respect to the Guarantor, if Borrower provides ons.or more replacement
member or guarantor, as applicable, each acceptable to Mortgage in its sole discretion, within
thirty (30) days of an occurrence described in this subsection then suck.occusrence will not
r1se to a Default under this subsection;

H. Mortgagor or Guarantors fail to deposit, within the time period specified, 6z if no time
period is specified, within ten (10) days of receipt of Mortgagee’s request, funds or other security

required by Mortgagee as mortgagee under the Mortgage, the Regulatory Agreement or any other of
the Loan Documents;

, I. Mortgagor, General Partner, Members or any Guarantor, as the case may be, (i)
commits a breach or defaults under any contract or agreement with a third party in connection with
the operation, construction, or maintenance of the Development, (ii) such breach or default is not
cured within the applicable grace or cure period, if any, and (iii) such breach or default, if uncured,
materially and adversely affects the value of the Development, Mortgagor's, General Partner’s,
Members’ or (during the term of the Guaranty) Guarantors’ (as the case may be) performance of its
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obligations under the Mortgage, the Note, the other Loan Documents or any of the Leases; however,
if (x) the continued operation or safety of the Development, or (y) the priority, enforceability, or
validity of the Mortgage or the lien of the Mortgage or any other security granted by Mortgagor to
Mortgagee under the Loan Documents or (z) the value of any of the Development is immediately
threatened or jeopardized, in Mortgagee’s reasonable judgment, by reason of such breach or default,
Guarantors or Mortgagor, as the case may be, shall not be entitled to such grace or cure period and a
Default shall be deemed to have immediately occurred;

J. Failure to comply with the Act, the HOME Act, the Rules, the Regulations (all as the
same may be amended and supplemented from time to time), or any other rules, policies and
procedures aud regulations duly promulgated from time to time by Mortgagee, within thirty (30) days
after Mortgager gives Mortgagor notice of such failure; provided, however, that if any such failure is
not reasonably curable despite Mortgagor’s diligent efforts to cure it within such thirty (30) days,
Mortgagor shall kave sie hundred twenty (120) additional days to cure such failure so long as (i) that
cure is commenced withinsuch thirty (30) day period, (i) Mortgagor continues to diligently pursue
such cure in good faith and-{iii) Mortgagee’s security for the Loan is not, in the sole judgment of . .
Mortgagee, impaired as a resuit of the existence of such failure; provided, however, that in no event
shall Mortgagor have more than'one hundred twenty (120) days to cure such failure:

K. The dissolution of any-0f the Mortgagor, General Partner, any Member or any
Guarantor; however, the death of a Guarants=shall not be considered a Default under this Mortgage
or adefault under the other Loan Documents un’ess there is already a Default under this Mortgage or
unless, in Mortgagee’s reasonable judgment, the reinaining are not of a financial standing sufficient
to provide adequate security for the performance or repayment of the then remaining Obligations (as
defined in the Guaranty) under the Guaranty;

L. There exists or comes to exist any pending of thieatened (in writing) litigation,
proceedings, or judgments pertaining to, involving, or which may 'iave a material adverse effect on,
(i) the Development or its construction, operation, or maintenance, (1) *ie interest of the General
Partner, any Members, or of Mortgagor in the Development, or (iii) Motgagor’s ability to pay the
Loan or (iv) Mortgagor’s, General Partner’s, Members® or Guarantors® aoility-to perform their
respective obligations under the Loan Documents;

M. Any of Mortgagor, General Partner, Members or any Guarantor (duriig rse term of
the Guaranty) fails to execute, within five (5) business days after presentation, all docuinents that
Mortgagee, in its sole discretion, deems necessary to correct any typographical or clerical errors in
the Note, any other Loan Document or any other document delivered or to be delivered in connection
with the Loan.

N.  Adefault has occurred, beyond any applicable notice and cure provisions, under any
other loan or grant made to Mortgagor by Mortgagee or any other party; or

0. A default or event of default (however defined or described) under the terms and

conditions of Ground Lease if such default is not cured within any grace period applicable
thereto; (ii) any termination of the Ground Lease or written request or other action by Mortgagor
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(or Ground Lessor) to terminate the Ground Lease; and/or (iii) the rejection of the Ground Lease
under the Bankruptcy Code, as provided herein.

The Mortgagee hereby agrees that the limited partner or special limited partner of Mortgagor
shall have the right, but not the obligation, to cure a default and that any cure made or tendered by
the Mortgagor’s limited partner or special limited partner shall be accepted or rejected by the
Mortgagee on the same basis as if such cure were made or tendered by the Mortgagor and if such
default is cured by the Mortgagor’s limited partner or special limited partner, such cure shall be
deemed to be a cure by Mortgagor.

Notwithstanding the foregoing, upon the occurrence of an event of default or a state of facts that with
the passage of time or the giving of notice or both, should constitute a Default, with ninety (90) days’
written notice (¢ Mertgagee, Mortgagee may permit the timely substitution of a substitute guarantor
(“Substitute Guaranizei®) to assume and perform the obligations of the defaulting guarantor in
connection with the Coan-and Development. The approval of such Substitute Guarantor shall be
subject to the Lender’s sole-discretion. The Substitute Guarantor shall be required to assume the
obligations of the original guzaranter it is replacing in writing, the form and substance subject to the
Mortgagee’s approval. Approval ofa Substitute Guarantor by Mortgagee shall not release the
defaulting guarantor from any liability arising prier to the date of substitute.

13. Remedies.

If a Default occurs or exists, Mortgagee is guthorized and empowered, at its option and
without affecting the lien by created by this Mortgage orits priority, or any other right of Mortgagee
under this Mortgage, to declare, without further notice, al' Socured Indebtedness to be immediately
due and payable with interest on it at the Default Rate, wheather or not such Default is thereafter
remedied by Mortgagor, and Mortgagee may immediately procced to, foreclose this Mortgage and to
exercise any right, power or remedy provided by this Mortgage, the Note or any other Loan
Document, or that Mortgagee may have at law or in equity. At any rime after the occurrence of a
Default, and so long as such Default is continuing, Mortgagee, in its sol> discretion, may (i) notify
any person obligated to Mortgagor under or with respect to any contract for sale-ar any contract for
construction affecting or related to the Development, of the existence of a Delaul:, £i) require that
performance of any such contract be made directly to the Mortgagee at Mortgagor’s sxnénse and (iii)
advance such sums as are necessary or appropriate to satisfy Mortgagor’s obligatiofis 'nder such
contract. Mortgagor agrees to cooperate with Mortgagee in all ways reasonably requested by
Mortgagee (including the giving of any notices requested by Mortgagee or joining in any notices
given by Mortgagee) to accomplish the foregoing provisions of this Paragraph 13, and grants to
Mortgagee or Mortgagee’s designee a security interest in its rights under such contracts for the
purpose of securing all of the Secured Indebtedness and Mortgagor’s obligations secured by this
Mortgage and the other Loan Documents. The granting of a grace or cure period in this Mortgage
and the granting of a grace or cure period with respect to the same matters in any other Loan
Document shall not be construed to have the effect of extending or replicating the grace or cure
period relating to such matters.
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14. Foreclosure.

Upon the occurrence or existence of a Default, Mortgagee shall have the right to foreclose the
lien of this Mortgage in accordance with the laws of the State of Illinois and to exercise any other
remedies of Mortgagee that are provided in the Note, this Mortgage or any of the other Loan
Documents, or that Mortgagee may have at law, at equity or otherwise. In any suit to foreclose the
lien of this Mortgage, there shall be allowed and included as additional Secured Indebtedness in the
decree of sale all expenditures and expenses that may be paid or incurred by or on behalf of
Mortgagee for reasonable attorneys’ fees (to the extent permitted by applicable law), appraisers’ fees,
outlays for documentary and expert evidence, stenographer’s charges, publication costs and costs
(which may b estimated as to items to be expended after entry of the decree) of procuring all such
abstracts of title, title searches and examinations, title insurance policies, and similar data and
assurance with respect to title as Mortgagee may reasonably deem necessary either to prosecute such
suit or to evidence tu Hidders at sales that may be had pursuant to such decree the true condition of
the title to or the value el the Development. All expenditures and expenses of the nature mentioned
in this Paragraph 14, and such other expenses and fees as may be incurred in the protection of the
Development, the rents and income from it and the maintenance of the lien of this Mortgage,
including the fees of any attorney's employed by Mortgagee in any litigation or proceedings affecting
this Mortgage, the Note or the Development, including probate and bankruptey proceedings, or in
preparation of, the commencement or deisise of any proceedings or threatened suit or proceeding, or
otherwise, in dealing specifically with tiie"Development, shall be so much additional Secured
Indebtedness and shall be immediately due and rayzble by Mortgagor with interest on such payments
at the Default Rate until paid.

15. Additional Rights upon Foreclosure.

If any provision of this Mortgage restricts Mortgagee'« rights under the Iilinois Mortgage
Foreclosure Law (735 IL.CS 5/15-1101 ef seq.) (the “Foreclosure Lav/”), as amended from time to
time, or this Mortgage otherwise does not grant Mortgagee the full advantage, rights or remedies of
the Foreclosure Law, Mortgagee shall be vested with the rights, poviers, and remedies of the
Foreclosure Law to the full extent permitted by law.

16.  Certain Rights of the Holder of the Note.

Upon any sale of the Development, if the holder of the Note is a purchaser at such sale, it
shall be entitled to use and apply all or any portion of the Secured Indebtedness for or in settlement
or payment of all or any portion of the purchase price of the property purchased, and, in such case,
this Mortgage, the Note and documents evidencing expenditures secured by this Mortgage shall be
presented to the person conducting the sale in order that the amount of such indebtedness so used or
applied may be credited as having been paid.

17. Right of Possession.

Upon the occurrence or existence of a Default and after the expiration of any applicable cure
period, Mortgagor shall, immediately upon demand of Mortgagee, surrender to Mortgagee, and

25



1802342079 Page: 27 of 46

UNOFFICIAL COPY

Mortgagee shall, to the extent not prohibited by applicable law, be entitled to take actual possession
of the Development or any part of it, personally or by its agent or attorneys, and, in its discretion,
may enter upon and take possession of the Development and exclude the Mortgagor or the then
owner of the Development and any of their agents or servants wholly from the Development.
Whether or not Mortgagee takes and maintains possession of all or any part of the Development,
together with all documents, books, records, papers and accounts of Mortgagor or the then owner of
the Development relating to it, Mortgagee may, on behalf of Mortgagor or such owner, or in its own
name as Mortgagee and under the powers granted in this Mortgage:

(a) hold, operate, manage and contro! all or any part of the Development and conduct.
the business O£ the Development, if any, either personally or by its agents, with full power to use
such measures iegal or equitable, as in its discretion may be deemed proper or necessary to enforce
the payment or s<eurity of the rents, issues, deposits, profits and avails of the Development,
including, without liiritation, actions for recovery of rent, actions in forcible detainer and actlons in
distress for rent, all withont notice to Mortgagor;

(b) notify any"or 21l of the obligors under the Leases that the Leases have been
assigned to Mortgagee, and Morigagee (in its name, in the name of Mortgagor or in both names) may

direct such obligors thereafter to rnake all payments due from them under the Leases directly to
Mortgagee;

(c) cancel or terminate any Leas¢ Tor any cause or on any ground that would entitle
Mortgagor to cancel it;

(d) elect to disaffirm any Lease made subsequent to this Mortgage without
Mortgagee’s prior written consent, as provided in this Morteage;

(e) extend or modify any then existing Leases and ni2ks new Leases of all or any part
of the Development, which extensions, modifications and new Leasés inay provide for terms to
expire, or for options to tenants to extend or renew terms to expire, beyond the Maturity Date (as
defined in the Note) and the issuance of a deed or deeds to a purchaser or purthasers at a foreclosure
sale. It is understood and agreed that any such Leases, and the options or other such provisions
contained in them, shall be binding upon Mortgagor, all persons or entities whose irterests in the
Development are subject to the lien of the Mortgage, and the purchaser or purchasers at any
foreclosure sale, notwithstanding any redemptlon from sale, discharge of the Secured Indzotedness,
satisfaction of any foreclosure decree, or issuance of any certificate of sale or deed to any such
purchaser;

(f) make all necessary or proper repairs, decorations, renewals, replacements,
alterations, additions, betterments and improvements in connection with the Development as may
seem judicious to Mortgagee, to insure and reinsure the Development and all risks incidental to
Mortgagee’s possession, operation and management of it, and to receive all rents, issues, deposits,
profits and avails from it; and
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(g) apply the net income, after allowing a reasonable fee for the collection of such
income and for the management of the Development, to the payment of Taxes, insurance premiums
and other charges applicable to the Development or to reduce the Secured Indebtedness, in such
order and manner as Mortgagee shall elect.

Nothing contained in this Mortgage shall be construed as constituting Mortgagee as a
mortgagee-in-possession in the absence of the actual taking of possession of the Development.

18. Receiver,

Upon“the occurrence or existence of a Default, Mortgagee may apply to any court of
competent jurisdiction for the appointment of a receiver for the Development. Such appointment
may be made elthcr before or after sale, upon notice, if any, required by applicable law, without
regard to the solvenci-ar insolvency of Mortgagor at the time of application for such receiver, and
without regard to the thei value of the Development or whether or not it is then occupied as a
homestead; Mortgagee os 7y of its employees or agents may be appointed as such receiver. Such
receiver shall have the power (0 sollect the rents, issues and profits of the Development during the
pendency of such foreclosure st and, in case of a sale and deficiency, during the full statutory
period of redemption, if'any, whether there is a redemption or not, as well as during any further times
when Mortgagor, except for the interventisn of such receiver, would be entitled to collection of such
rents, issues and profits; such receiver shaii ¢iso have all other powers that may be necessary or are
usual in such cases for the protection, possessicn, control, management and operation of the
Development during the whole of such period.~Tiwe court may, from time to time, authorize the
receiver to apply the net income trom the Developméntin payment, in whole or in part, of: (a) the
Secured Indebtedness or the indebtedness secured by a denteg foreclosing this Mortgage, or any tax,
special assessment or other lien that may be or become superior 1o the lien of this Mortgage or of

such decree, provided that such application is made prior 10 the foreclosure sale; or (b) the
deficiency, in case of a sale and deficiency.

19. Proceeds of Sale,

The proceeds of any sale of the Development shall be distributed and applie din the following
order of priority: first, on account of all costs and expenses incident to the foreclosvie proceedings,
including all such items mentioned in Paragraph 13 hereof, or incident to ary sale under
Paragraph 14 hereof, including, but not limited to, the expenses of sale, the reasonable attorneys’
fees of Mortgagee (to the extent not prohibited by applicable law), the actual cost of providing,
recording, mailing and posting notice, the cost of any search or other evidence of title procedures in
connection with such foreclosure and sale and any transfer tax on any deed or conveyance; second,
all other items that, under the terms of this Mortgage, constitute Secured Indebtedness in addition to
that evidenced by the Note, with interest on such items as provided in this Mortgage; third, to
interest remaining unpaid upon the Note, including interest, if any, at the Default Rate; fourth, to the
principal remaining unpaid upon the Note; and fifth, the payment of surplus, if any, to any person or
entity that may be lawfully entitled to receive it.
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20.  Insurance During Foreclosure.

In the event of an insured loss after the right to {oreclose has accrued under this Mortgage,
the proceeds of any insurance policy, if not applied in rebuilding or restoring the Development, as
aforesaid, shall be applied in the same order and manner as sale proceeds set forth in Paragraph 19
hereof. In the event of foreclosure of this Mortgage, the mortgagee’s clause attached to each of the
casualty insurance policies may be cancelled and a new loss clause may be attached to each such
casualty insurance policy making the loss under such insurance policies payable to the party
acquiring the Development pursuant to foreclosure or other sale; Mortgagee is authorized, without
the consent of Mortgagor, to assign any and all insurance policies to the purchaser at the sale 10 the ‘
extent assigriavle pursuant to such policies, or to take such other steps as Mortgagee may deem
advisable to cause the interest of such purchaser to be protected by any of the insurance policies, in
either case withow ~redit or allowance to Mortgagor for prepaid premiums on them.

21.  Waiver.of Right of Redemption and Other Rights.

To the fullest extent permiitted by law, Mortgagor (i) agrees that it will not at any time insist
upon or plead, or in any manner whatsoever claim or take any advantage of, any stay, exemption or
extension law or any so-called “Mcratorium Law™ now or at any time hereafter in force, (ii) agrees
that it will not claim, take or insist upemany benefit or advantage of or from any law now or
hereafter in force providing for the valuatio: cr appraisement of the Development, or any part of i,
prior to any sale or sales of it to be made pursuari to,any provisions contained in this Mortgage, or to
any decree, judgment or order of any court of conipétent jurisdiction; or after such sale or sales claim
or exercise any rights under any statute now or herea(ter in force to redeem the property so sold, or
any part of it, or relating to the marshaling of it, upon the fareclosure sale or other enforcement of
this Mortgage; and (iii) expressly waives any and all rights o+ r¢instatement or redemption from sale
under any order or decree of foreclosure of this Mortgage on its dwi. behalf, on behalf of all persons
claiming or having an interest (direct or indirect) by, through or usider Mortgagor and on behalf of
each and every person acquiring any interest in or title to the Developrieni subsequent to the date of
this Mortgage; it is the intent of this Mortgage that any and all such rights of reinstatement or
redemption of Mortgagor and all other persons, are and shall be deemed to-be waived to the fullest
extent permitted by applicable law. To the fullest extent permitted by law, Mortengsr agrees that it
will not, by invoking or utilizing any applicable law or laws or otherwise, hinder, délsy or impede the
exercise of any right, power or remedy granted or delegated to Mortgagee in this'Martgage or
otherwise, but will sufter and permit the exercise of every such right, power and remedy-as though
no such law or laws have been made or enacted. Mortgagor expressly waives any right that it may
have to direct the order in which any of the Development shall be sold in the event of its sale
pursuant to this Mortgage.

22, Rights Cumulative,

Each right, power and remedy conferred upon Mortgagee in this Mortgage is cumulative and
in addition to every other right, power or remedy, express or implied, now or hereafter provided by
faw or in equity, and each and every right, power and remedy set forth in this Mortgage or otherwise
so existing may be exercised from time to time as often and in such order as may be deemed
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expedient to Mortgagee. The exercise of one right, power or remedy shall not be a waiver of the
right to exercise at the same time or thereafler any other right, power or remedy; and no delay or
omission of Mortgagee in the exercise of any right, power or remedy accruing under this Mortgage or
arising otherwise shall impair any such right, power or remedy, or be construed to be a waiver of any
Default or acquiescence in it. Except as otherwise specifically required in this Mortgage, notice of

the exercise of any right, remedy or power granted to Mortgagee by this Mortgage is not required to
be given.

23. Successors and Assigns.

A, Holder of the Note. This Mortgage and each and every agreement and other
provision of it siall be binding upon Mortgagor and its successors and assigns (including, without
limitation, each‘and.every record owner from time to time of the Development or any other person
having an interes{in2%), and shall inure to the benefit of Mortgapee and its successors and assigns.
Wherever Mortgagee iseferred to in this Mortgage, such reference shall be deemed to include the
holder from time to time o/ the Note, whether so expressed or not; and each such holder shall have
and enjoy all of the rights, pitvileges, powers, options and benefits afforded by and under this
Mortgage, and may enforce all aid every one of its terms and provisions as fully, to the same extent
and with the same effect as if such nolder were in this Mortgage by name specifically granted such
rights, privileges, powers, options ana bexnefits and designated Mortgagee.

B. Covenants Run With Land; Successor Owners. All of the covenants of this
Mortgage shall encumber the Real Estate and be binding on any successor in interest to the
obligations of the Mortgagor under this Mortgage until this Mortgage is released or foreclosed. I the
ownership of the Development or any portion of it becomzsested in a person or persons other than
Mortgagor, Mortgagee may, without notice to Mortgagor, d¢2}'with such successor or successors in
interest of Mortgagor with reference to this Mortgage and the Secured Indebtedness in the same
manner as with Mortgagor without in any way releasing or discharging Mortgagor from its
obligations under this Mortgage, unless the Development has been assigned or otherwise transferred
with Mortgagee’s written consent pursuant to this Mortgage. Mortgigor-shall give immediate
written notice to Mortgagee of any conveyance, transfer or change of ownership o£the Development,
but nothing in this Paragraph 23.B shall vary or negate the provisions of Parag:aph 10 hereof,

24.  Effect of Extensions and Amendments.

If the payment of the Secured Indebtedness, or any part of it, is extended, modified or
amended, or if any part of the security or guarantics, if any, for it is released, all persons now or at
any time hereafter liable for the Secured Indebtedness, or interested in the Development, shall be
held to assent to such extension, modification, amendment or release, and their liability, and the lien
of the Mortgage, and all of its provisions, shall continue in full force and effect. Mortgagee
expressly reserves the right of recourse against al! such persons, but only to the extent provided in
Paragraph 46 hereof, notwithstanding any such extension, variation or release. Any person or entity
taking a junior mortgage or other lien upon the Development, or any part of or any interest in it, shall
take such lien subject to the rights of Mortgagee to amend, modify, extend or release the Note, this
Mortgage or any other Loan Document, in each and every case without obtaining the consent of the
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holder of such junior lien and without the lien of this Mortgage losing its priority over the rights of
any such junior lien. Any such rights or actions of Mortgagee shall not negate the prohibition against
such secondary financing contained in this Mortgage or affect the obligation of any such junior lien
holder not to proceed with any action against either the Mortgagor or the Development or both.

25. Leases and Rents, Present Assignment,

As additional security for the repayment of the Loan and for the faithful performance of the
terms and conditions contained in the Loan Documents, Mortgagor bargains, sells, transfers, assigns,
conveys, sets over and delivers to Mortgagee all of its rights, title and interest as landlord in and to
all Leases now existing, or that may be executed by any landlord at any time in the future, and all
guaranties, amexdments, extensions and renewals of such Leases; Mortgagor agrees, represents and
warrants to Mottgugee as follows:

A. All Leases-are and shall be subject to the criteria set forth in the Regulatory
Agreement. Except witn sespect to any lease for actual occupancy of any dwelling unit in the
Development entered into in the normal course of business and in conformity with the Regulatory
Agreement, Mortgagor shall not'enter into, amend, modify, extend, renew, terminate, surrender or
cancel any Lease in any respect withou! the prior written consent of Mortgagee, which approval or
consent shall not be unreasonably witnhe!d or delayed.

B. Notwithstanding the present assizntnent of the rents and Leases and guaranties, if any,
s0 long as no Default has occurred or exists, Mottgugor shall have a license to collect all of the rents
arising from the Leases, or their renewals. All rents ot other sums secured by Mortgagor pursuant to
the Leases and guaranties, if any, after a Default shali he:deemed to be held and maintained by
Mortgagor in trust for the benefit of Mortgagee and shall br zovered by Paragraph 47(v) hereof.

C. At all times, Mortgagee or its agent shall have the rigkito verify the validity, amount
of or any other matter relating to any or all of the Leases, by mail, teiexhode, telecopy or otherwise,
in the name of Mortgagor, Mortgagee, a nominee of the Mortgagee or any ar all of such names.

D. Mortgagor shall inform Mortgagee, in writing, of any assertion of aav-claims, offsets
or counterclaims by any of the obligors under any of the Leases promptly upon its teceipt or upon
learning of them.

E, Within ten (10) business days after written demand by Mortgagee from time to time,
Mortgagor shall deliver to Mortgagee, in form and substance acceptable to Mortgagee, a detailed
certified Rent Roll, copies of all Leases and such other matters and information relating to it as
Mortgagee may request.

26. Execution of Separate Security Agreements, Financing Statements, Etc.;
Estoppel Letter.

Mortgagor shall do, execute, acknowledge and deliver, or cause to be done, executed,
acknowledged and delivered, all such further acts, conveyances, mortgages, security agreements,
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financing statements and assurances as Mortgagee reasonably requires for the better assurmg,
conveying, mortgaging, assigning and confirming unto Mortgagee all property mortgaged or
intended to be so mortgaged by this Mortgage, whether now owned by Mortgagor or hereafter
acquired. Without limitation of the foregoing, Mortgagor shall assign to Mortgagee, upon request,
by instruments satisfactory to Mortgagee, as further security for the Secured Indebtedness,
Mortgagor’s interests in all agreements, contracts, licenses and permits affecting the Development;
however, no such assignment shall be construed (i) as a consent by Mortgagee to any agreement,
contract, license or permit, or (ii) to impose upon Mortgagee any obligations with respect to any such
agreement, contract, license or permit. From time to time, Mortgagor shall furnish, within five (5)
business days after Mortgagee’s request, a written and duly acknowledged statement of the amount
due under the Note, this Mortgage and the other of the Loan Documents and whether, to Mortgagor’s
best knowledge; any alleged offsets or defenses exist against the Secured Indebtedness and whether,
to Mortgagor’s nest. knowledge, any Default on the part of Mortgagor (or events which, with the
passing of time or'th< ziving of notice, or both, would become a Default) exists under this Mortgage.

27.  Subrogatics.

IFany part of the Secured Indehtedness is used directly or indirectly to pay off, discharge or
satisfy, in whole or in part, any pricr lien or encumbrance upon the Development or any part of it,
then Mortgagee shall be subrogated to the rights of the holder of such other lien or encumbrance and
any additional security held by such holdei.<nd shall have the benefit of the priority of such lien or
encumbrance, regardless of whether they are acquiied by assignment or have been released of record
by their holder upon repayment. The foregoing right of subrogation is a material inducement to
Mortgagee to make the Loan, and Mortgagee expects o be benefitted by such right. Nothing in this
Paragraph 27 shall be construed as extending the benctits of any personal guarantee of such prior
lien or encumbrance to Mortgagee in excess of the amount of the Guaranty or for different purposes
than those covered by the Guaranty.

28. Option to Subordinate.

At the option of Mortgagee, this Mortgage shall become subject ana subordinate, in whole or
In part (but not with respect to priority of entitlement to insurance proceeds ov.any. Award), to any
and all Leases of all or any part of the Development upon the execution and recording by Mortgagee,
at any time hereafter, in the Office of the Recorder of the County in which the Deveinoment is
located, of a unilateral declaration to that effect.

29, Governing Law,

This Mortgage, having been negotiated, executed and delivered within the State of Illinois,
shall be construed and governed by and according to the laws of that State, without reference to its
conflicts of law principles.

30. Business Loan.

Mortgagor represents and agrees that the proceeds of the Loan will be used for the purposes
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specified in 815 ILCS 205/4, Paragraph 1(c), as amended, and that the principal obligation secured
by this Mortgage constitutes a business loan that comes within the purview of that Paragraph.

M, Inspection_of Development and Records.

Mortgagor shall keep and maintain full, complete and correct books, records and accounts
showing the assets, liabilities, operations, transactions and financial condition of the Development.
The books and records of Mortgagor and of the operations of the Development shall be kept in
accordance with the auditing standards of Mortgagee. Mortgagor shall allow Mortgagee or its
representatives or agents to inspect the Development at any reasonable time, and from time to time at
any time duriig normal business hours, access to the records and books of account related to the
operation of theDevelopment, including any supporting or related vouchers or papers, kept by or on
behalf of Mortgagor and their representatives or agents; such access will include the right to make
extracts or copies ¢fihem. Inaddition, upon request of Mortgagee, which may be made at any time
and from time-to-time, Mertgagor shall deliver to Mortgagee true and complete copies of monthly
operating statements of thie Pevelopment. Mortgagec shall be entitled to reimbursement for its costs,
reasonably incurred incident tg the inspection of the Development, all of which shall be payable after
written demand and if not so paid. chall be included within the Secured Indebtedness and bear
interest at the Default Rate. Mortgagee, in its sole discretion reasonably exercised, will determine
the necessity for and the number of inspectors required, and will determine, which inspector shall be
used incident to an inspection. Except wiiext 2 Default exists or has occurred, Mortgagee will give
reasonable advance written notice of its intent t9 perform or have performed such inspections.

32, Financial Statements.

A. Mortgagor shall keep accurate, full and comiplete books, records and accounts
showing the assets, liabilities, operations, transactions and finasicia' condition of the Development.
All books, records, accounts and financial statements shall (i) be-accurate and complete in all
material respects, (i) present fairly the financial position and resutis’of the operation of the
Development and (iii) be prepared in accordance with the requirements of Mortgagee.

B. Mortgagor shall furnish, or cause to be furnished, to Mortgagee such financial
statements and other records of Mortgagor, General Partner, Guarantors, the Menibzrs and General
Contractor as Mortgagee may reasonably require, each certified by the providing party as to their
truth, validity and accuracy in all material respects; each such financial statement shall 2ot contain
any material omissions that would make such information incomplete. Such financial information
shall be prepared according to generally accepted accounting principles, consistently applied.

33. Time of the Essence.

Time is of the essence of the Note, this Mortgage, all other of the Loan Documents and any
other document or instrument evidencing or securing the Secured Indebtedness.
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34. Captions and Gender.

The captions and headings of the various sections of this Mortgage are for convenience only,
and are not to be construed as confining or limiting in any way the scope or intent of its provisions.
Whenever the context requires or permits, the singular shall include the plural, the plural shall
include the singular, and the masculine, feminine and neuter shall be freely interchangeable.

35. Notices.

All notices under this Mortgage shall be given as provided in Exhibit B attached to
and made a rait hereof,

36.  Drovisions Severable.

If a court of coinpetent jurisdiction holds any provision of this Mortgage to be illegal,
unenforceable or invalid, thex it is the intent of Mortgagor and Mortgagee that such provision shall
be given full force and effect to ihe fullest possible extent that is legal, valid and enforceable. It is
the intent of Mortgagor and Mor(gage= that the Mortgagee have a valid and enforceable lien created
by this Mortgage securing each and'all of the sums described in this Mortgage and that this Mortgage
be construed as creating such a valid lierin-favor of Mortgagee notwithstanding the unenforceability
of one or more of its provisions; the unenforeeability or invalidity of any provision or provisions of
this Mortgage shall not render any other provisionor provisions of it unenforceable or invalid.

37. Waiver of Defense.

No action for the enforcement of the lien or any provisions of this Mortgage shall be subject
to any defense that would not be good and available to the parly interposing it in an action at law
upon the Note.

38. Further Assurances.

Mortgagor shall sign, execute, acknowledge and deliver to Mortgage= upon request such
security agreements, assignments for security purposes and other documents in fofr: 2nd substance
required by Mortgagee as Mortgagee may, in its reasonable judgment, request from time to time, to
perfect, preserve, continue, extend or maintain the assignments contained in this Mortgage or the
Loan Documents, the lien and security interests under this Mortgage or the other Loan Documents,
and their priority.

36. Reimbursement.

If (a) Mortgagee is made a party to, or intervenes in any action or proceeding affecting the
Development, title to it or the interest of Mortgagee under this Mortgage, or (b) Mortgagee employs
an attorney to collect any or all of the Secured Indebtedness or to foreclose this Mortgage by judicial
proceedings or (c) Mortgagee conducts Mortgagee’s sale proceedings under this Mortgage,
Mortgagee shall be reimbursed by Mortgagor, immediately and without demand, for all costs,
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charges and reasonable attoreys’ fees incurred by Mortgagee, and such costs, charges and fees shall
be secured by this Mortgage as a further charge and lien upon the Development and shall bear
interest at the Default Rate.

40. Further Sccurity.

As further security for the Note and this Mortgage, Mortgagor grants Mortgagee a security
interest in and to all and any property of Mortgagor of any kind or description, tangible or intangible,
now or hereafter delivered, transferred, in transit to, or kept in the possession, control or custody of
Mortgagee, or any agent or bailee of Mortgagee, whether expressly as collateral security or for any
other property of Mortgagor now or hereafter in the possession, control or custody or assigned to
Mortgagee and-ased or useful in connection with the Development. All of the aforesaid property is
referred to collectively in this Mortgage as the “Further Collateral.” Upon the occurrence or
existence of any Default under this Mortgage, Mortgagee shall have the right to exercise any rights
and remedies availabie 13 jtunder the Code and, subject to the rights of prior lienholders, if any, shall
have the right to sell any ora% of the Further Collateral at public or private sale upon such terms and
conditions as Mortgagee deem:s preper, and to apply the net proceeds of such sale, after deducting all
costs, expenses and attorneys’ iees.incurred at any time in the collection and sale of the Further
Collateral, to the payment of sums due nnder the Note, this Mortgage or both of them.

41. No Partnership; Joint and <cveral Obligations.

Nothing contained in this Mortgage, e Note or any other document or instrument
evidencing or securing the Secured Indebtedness shall be deemed to create a joint venture or
partnership relationship between Mortgagor and Mortgage<s the relationship between Mortgagor and
Mortgagee is solely that of creditor and debtor, lender and barrower, and mortgagor and mortgagee,
as the case may be. If this Mortgage is signed by more thin ¢ne entity, the liability of such
Mortgagor shall be joint and several in all respects.

42.  No Liability.

Anything contained in this Mortgage to the contrary notwithstancing, .it is expressly
understood and agreed that the Mortgagee’s inspection and approval of the documentation pertaining
to this Mortgage and any inspection of the Development made by Mortgagee shall'bé solely for
Mortgagee’s benefit, and Mortgagee shall have no liability to Mortgagor or any other perseri or entity
by reason of such inspection.

43, Hazardous Material.

Ifany of Mortgagor, the General Partner, the Members or any Guarantor (for purposes of this
Paragraph 43 only, Mortgagor, the General Partner, the Members and Guarantors shall collectively
be referred to as the “Parties™) shall receive: (a) any notice of any violation or administrative or
Judicial complaint or order having been filed or about to be filed against any of the Parties alleging
violations of any law requiring any of them to take any action in connection with the release of any
toxic materials or hazardous wastes, pollutants or contaminants into the environment, or (b) any
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notice from any governmental agency or any other person or entity alleging that any of the Parties
may be liable or responsible for costs associated with a response or cleanup of a release of toxic
materials, hazardous wastes, pollutants or contaminants into the environment or any damages caused
by such release, the Party receiving such notice shall provide Mortgagee with a copy of it promptly
upon its receipt. Within five (5) days after having learned of the enactment or promulgation of any
environmental law that may result in any adverse change in the condition, financial or otherwise, of
any of the Parties or the Development, Mortgagor shall provide Mortgagee with notice of such law
promptly upon learning of it. Mortgagor (x) shall not use, allow or suffer any part of the
Development to be used as a facility for the handling, treatment, storage, or disposal of any
Hazardous Materials (as defined in the Environmental Indemnity) or to be used as a landfill, without
the prior writicn consent of Mortgagee (which consent may be granted or denied in Mortgagee’s sole
and absolute diseretion), except for immaterial amounts of Hazardous Materials, not in violation of
any Environmental. Laws (as defined in the Environmental [ndemnity), customarily found in
construction sites and-ctherwise used in the daily operation of the Development, and (v) at its sole
cost and expense, shall‘Comply in all respects with the foregoing notices and in all events shali
satisfy the requirements of. zad maintain the Development in compliance with, all Environmental
Laws.

Mortgagor represents and warrants that no portion of the Development has been used for or
as a landfill; and that there are no known_sor have there been any, nor shall any of the Parties cause
there to be any, Hazardous Materials geneiaiad, released, stored, buried or deposited over, beneath,
in or on (or used in the construction or renovaticit o) the Development from any source whatsoever,
except as previously disclosed in writing to Morigagee. Mortgagor agrees to indemnify, hold
harmless, and defend Mortgagee and all persons clairiirg by, through or under Mortgagee from any
and all claims, loss, damages, response costs, clean-up casts and expenses arising out of or in any
way relating to the existence at any time of any Hazardous Maierials in, on, under, at or used in the
construction or operation of the Development, including, but not limited to: (i) claims of third
parties, (including governmental agencies) for damages, penalties, <esponse costs, clean-up costs or
injunctive or other relief; (ii) costs of removal and restoration, inciuding experts’ and reasonable
attorneys’ fees, and costs of reporting the existence of Hazardous Matcrials to any governmental
agency; and (iii) any and all expenses or obligations incurred at, before and-after any trial or appeal
from such trial, whether or not taxable as costs, including, without limitation, r=asgnable attorneys’
fees, witness fees, deposition costs, copying and telephone charges and other expenses, all of which
shall be paid by Mortgagor when incurred provided, however, such indemnity shall not extend to (x)
claims caused by the gross negligence or willful misconduct of Mortgagee, or (ii) arising after
Mortgagee or another party has acquired control over the Development as a resuit ofa foreclosure or
deed in lieu of foreclosure. The representations, warranties, covenants and agreements contained in
this Paragraph 43 and the obligations of Mortgagor to indemnify, hold harmiess and defend
Mortgagee and all persons claiming by, through or under Mortgagee with respect to the expenses,
damages, losses, costs, damages and liabilities set forth in this Paragraph 43, shall survive the
repayment of all amounts due under the Note, the cancellation of the Note and the release of this
Mortgage, the foreclosure of any liens on the Development by Mortgagee or a third party, or the
conveyance of the Development by any power of sale, trustee’s sale, deed in lieu of foreclosure or
otherwise, and shall not be limited to the amount of any deficiency in any foreclosure or other sale of
the Development. Mortgagor agrees that Mortgagee may, in its sole discretion from time to time,
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retain an environmental expert at the expense of Mortgagor to perform one or more tests to
determine the level, if any, of Hazardous Materials in, on or at the Developiment.

44, Maximum Indebtedness,

At all times, regardless of whether any Loan proceeds have been disbursed, this Mortgage
secures as part of the Secured Indebtedness the payment of all loan commissions, service charges,
liquidated damages, reasonable attorneys’ fees, expenses and advances due to or incurred by
Mortgagee in connection with the Sccured Indebtedness, all in accordance with the Note and this
Mortgage. Inno event shall the total amount of the Secured Indebtedness, including Loan proceeds
disbursed plus any additional charges, exceed three hundred percent (300%) of the face amount of
the Note. All sich advances are intended by the Mortgagor to be a lien on the Development pursuant
to this Mortgage fiom the time this Mortgage is recorded, as provided in the Foreclosure Law.

45.  Indemnification of the Mortgagee.

Mortgagor, General Partaer, Members and Guarantors agree to defend and indemnify and
hold harmless Mortgagee from and against any and all damages, including, but not limited to, any
past, present or future claims, actions, causes of action, suits, demands, liens, debts, judgments,
losses, costs liabilities and other expensés, ~ncludinf, but notlimited to, reasonable attorneys’ fees

connectlon with the Rcal Estate or the Develonma nt. Mortgagor General Partner, Members and
Guarantors further agree that Mortgagee, if it so<hooses, shall have the right to select its own

counsel with respect to any such claims.

46.  Additional Governing Law.

This Mortgage, to the extent inconsistent with the Act, thé HOME Act, the Rules and the
Regulations (all as the same may be amended and supplemented” fioni time to time), shall be
- governed by the Act, the HOME Act, the Rules and the Regulations (all as the same may be amended
and supplemented from time to time), and the rights and obligations of the parties shall at all times
be in conformance with, and governed by, the Act, the HOME Act, the Rules'and the Regulations
(all as the same may be amended and supplemented from time to time).

47, Nonrecourse.

Except as otherwise set forth in the Environmental Indemnity, the Completion Guaranty, and
the Payment Guaranty, Mortgagor’s liability created under this Mortgage and the Loan Documents
shall be non-recourse and none of the Mortgagor, the General Partner, the Members, the
Guarantors, nor any of the Mortgagor’s limited partners shall have any personal liability for
repayment of the Loan. The Mortgagee shall look only to the Development and its reserves and any
other funds or letters of credit relating to the Development for repayment of the Loan. The foregoing
shall not limit Mortgagor’s, General Partner’s, Members™ or Guarantors® liability for damages
(excluding any liability for damages caused as a direct result of and only to the extent from
Mortgagee’s gross negligence or willful misconduct) (or in the case of (xi) hereinbelow, the amount
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due) as a result of (i) fraudulent acts, or willful and wanton acts or omissions in violation of the
provisions of this Mortgage and the other Loan Documents; (ii) the fair market value of the
personalty or fixtures removed or disposed of from the Development in violation of the terms of the
Loan Documents; (iii) the misapplication, in violation of the terms of the Loan Documents, of any
funds to the full extent of such misapplied funds and proceeds, including, without limitation, any
funds or proceeds received under any insurance policies or awards resulting from condemnation or
the exercise of the power of eminent domain; (iv) any misapplication of any security deposits
attributable to any leases of units, or failure to pay interest on such security deposits as required by
law; (v) waste committed on the Development to the extent that funds in the Replacement Reserve
Account or otherwise available in any property account held by Mortgagor, are available to remedy
such waste 2id Mortgagor has failed to remedy the waste despite the written instructions of the
Mortgagee; (v1;the occurrence of a Prohibited Transfer, without the prior written consent of the
Mortgagee; (vii) azi.0ral or written material misrepresentation was made by Mortgagor or any party
in the ownership sizuniure of Mortgagor, or any employee or agent of Mortgagor or any other such
entity or individual; {viii>-a material error or omission was made in the Ownership Structure
Certificate (as defined n/the Commitment); (ix) the Mortgagor has violated the single asset
requirement contained in the/Commitment; (x) the Mortgagor has delivered a false certification
pursuant to the Commitment; and (%) the full amount of any Recapture (as defined in the Loan
Agreement) that is due, plus any other amount due as a result thereof, Any liability incurred
pursuant to this Paragraph shall be the personal liability of the Mortgagor, the General Partner, the
Members and the Guarantors. The provisions-of this Paragraph shall have no effect on the liabilities
and obligations contained in the Completion Guaranty or the Payment Guaranty.

48. Waiver of Trial by Jury.

TO THE MAXIMUM EXTENT PERMITTED UNDEK APPLICABLE LAW, MORTGAGOR
HEREBY VOLUNTARILY. KNOWINGLY, IRREVOCABLY' AND UNCONDITIONALLY
WAIVES ANY RIGHT TO HAVE A JURY PARTICIPATE IN'RESOLVING ANY DISPUTE
(WHETHER BASED ON CONTRACT, TORT, OR OTHERWISE). 3ETWEEN MORTGAGOR
AND MORTGAGEE ARISING OUT OF OR INANY WAY RELATED 10 THIS MORTGAGE
OR THE OTHER LOAN DOCUMENTS. THIS PROVISION IS A MATERIAL INDUCEMENT

TO PAYEE TO PROVIDE THE FINANCING EVIDENCED AND SECURED BY THIS
MORTGAGE.

49. Ground Lease Provisions.

In addition to Mortgagor’s representations, warrantics and covenants contained herein, and
without the limitation of same, Mortgagor, together with the Ground Lessor, have made warranties,
representations and covenants specifically concerning the Ground Lease as more particularly

described in that certain Ground Lease (as defined herein), which is incorporated in this Mortgage by
this reference.

Mortgagor also makes the following covenants, representations and warranties with respect to
the Ground Lease and the estate created thereby, as of the date hereof:
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No Mortgagor default has occurred and is continuing under the Ground Lease and no event
has occurred which, with the passage of time and/or service of notice, could constitute an event of
default under either Ground Lease, and the Ground Lease is in full force and effect.

Mortgagor is the owner of the entire lessee's interest in the Ground Lease and has the right
and authority under the Ground Lease to execute this Mortgage and to encumber Mortgagor's interest
therein.

Mortgagor will timely perform and observe all of the terms, covenants and conditions
required to be performed and observed by Mortgagor as lessee under the Ground Lease and maintain
the Ground l.=ase in full force and effect until payment and performance in full of all Secured
Indebtedness.

If Mortgagor shall violate any of the covenants specified in this Section 49 Mortgagor grants
Mortgagee the right (but.not the obligation) to take such action as may be necessary to prevent or
cure any default of Morrgagor under either Ground Lease if necessary or appropriate to protect
Mortgagee's interest her¢under, and Mortgagee shall have the right to enter all or any portion of the
Real Estate or any improvemenie iocated thereon at such times and in such manner as Mortgagee
deems necessary in order to prevent or'to cure any such default.

The curing by Mortgagee of any d¢fzult by Mortgagor under the Ground Lease shall not
remove or waive, as between Mortgagor ang Mortgagee, the default which occurred hereunder by
virtue of the default by Mortgagor under the Ground Lease. All sums expended by Mortgagee in
order to cure any such default shall be paid by Mor'gzgor to Mortgagee, upon demand, with interest
thereon at the Interest Rate. All such indebtedness shali be deemed to be secured by this Mortgage.
No action or payment taken or made by Mortgagee to prevént or cure a default by Mortgagor under
the Ground Lease shall waive or cure the corresponding derault under this Mortgage.

Mortgagor shall notify Mortgagee promptly of (i) the occuiténse of any default by the lessor
under the Ground Lease, or the occurrence of any event which withi thie passage of time and/or
service of notice could constitute a material default by the lessor under the Ground Lease, and (if) the
receipt by Mortgagor of any notice from the lessor noting or claiming the occuprence of any default
by Mortgagor under the Ground Lease, or the occurrence of any event which with e 9assage of time
and/or service of notice could constitute a default by Mortgagor under the Ground Iedse (and shall
deliver a copy of any written notice of default to Mortgagee).

Promptly upon demand by Mortgagee, Mortgagor shall use reasonable efforts to obtain from
the lessor, and furnish to Mortgagee, the estoppel certificate of the lessor stating the date through
which rent has been paid and whether or not there are any defaults under the Ground Lease and
specifying the nature for such claimed defauits, if any.

Mortgagor shall promptly execute, acknowledge and deliver to Mortgagee such instruments
as may be reasonably required to permit Mortgagee to cure any default under the Ground Lease or
permit Mortgagee to take such other action required to enable Mortgagee to cure or remedy the
matter in default and preserve the security interest of Mortgagee under the Ground Lease. While a
default exists under the Ground Lease, Mortgagor hereby irrevocably appoints Mortgagee as its true

38



1802342079 Page: 40 of 46

UNOFFICIAL COPY

and lawful attorney-in-fact in Mortgagee's name or otherwise to do any and all acts and to execute
any and all documents which are necessary (o preserve any rights of Mortgagor to or under the
Ground Lease, including, without limitation, the right to effectuate any extension or renewal of the
Ground Lease, or to preserve any rights of Mortgagor whatsoever in respect of any part of the

Ground Lease (and the above powers granted to Mortgagee are coupled with an interest and shall be
irrevocable).

Unless Mortgagee shall otherwise consent in writing, so long as any of the Secured
Indebtedness remain unpaid, neither the fee title to the Real Estate nor any other estate, title or
interest in the Real Estate shall merge with the leaschold estate under the Ground Lease but shall
always be ke separate and distinct therefrom, notwithstanding the union or such estates either in the
lessor or the leszee under the Ground Lease or in a third party, by purchase or otherwise.

Mortgagorshall not subordinate the Ground Lease or the leasehold created by the Ground
Lease to any mortgage orother encumbrance of, or lien on, any interest in the real property subject to
the Ground Lease without the prior written consent of Mortgagee. Any such subordination without
such consent shall, at Mortgagce's option be void.

Mortgagor shall timely exercisz any option or right to renew or extend the term of each
Ground Lease prior to the date of terinination of any such option or right, shall give immediate
written notice thereof to Mortgagee, and shal'execute, deliver and record any documents requested
by Mortgagee to evidence the lien of this Mortzage on such extended or renewed lease term. If
Mortgagor fails to exercise any such option or right as required herein, Mortgagee may exercise the
option or right as Mortgagor's agent and attorney-in fast pursuant to this Mortgage, or in Mortgagee's
own name or in the name of and on behalf of a nomires’

Mortgagor hereby assigns to Mortgagee a security-interest in all prepaid rents and security
* deposits and all other security which the landlord under the Ground Iiease holds for the performance
of Mortgagor's obligations thereunder.

Mortgagor shall not, without Mortgagee's prior written consent, surrénder, terminate, forfeit,
or suffer or permit the surrender, termination or forfeiture of, or supplement, m:odify or amend, the
Ground Lease or any rights relating to the Ground Lease or any other portioni-si e Property, or
waive any right, title or interest relating thereto. Any acquisition of the lessor's ‘oterest in the
Ground Lease by Mortgagor or any affiliate of Mortgagor will be accomplished by Meztigagor in
such a manner so as to avoid a merger of the interests of lessor and lessee in the applicabie Ground

Lease. If Mortgagor (or any of'its successors or assigns) shall acquire fee title to the Real Estate, this
Mortgage shall automatically be a lien on the fee title.

No release or forbearance of any of Mortgagor's obligations under the Ground Lease,
pursuant to the Ground Lease or otherwise, shall release Mortgagor from any of its obligations under
this Mortgage, including its obligations with respect to the payment of rent as provided for in the
Ground Lease and the performance of all of the terms, provisions, covenants, conditions and

agreements contained in the Ground Lease, to be kept, performed and complied with by the lessee
under the Ground Lease.
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30.  Subordination to Rental Assistance Demonstration Use Agreement. As a
condition to HUD authorizing the Development to be converted from public housing to Section 8
assistance under the Rental Assistance Demonstration (“RAD™) program, Borrower has executed a

Rental Assistance Demonstration Use Agreement dated and recorded as of substantially even date - -

herewith (the “RAD Use Agreement”) for the benefit of HUD. The parties hereto agree that so long
as the RAD Use Agreement and all extensions thereto are in effect:

(i) this Mortgage shall be in all respects subordinate to the RAD Use Agreement;

(i) this subordination extends to and continues in effect with respect to any future

amendment. extension, renewal, or any other modification of the RAD Use Agreement or this
Mortgage;

(i) in‘the zvent of a conflict between this Mortgage and the RAD Use Agreement, the
RAD Use Agreement canirols;

(iv)  the following aim¢ndments to this Mortgage shall require the prior written consent of
HUD: Any amendment to this Sectien 50, an increase in the interest rate, an increase of the total
indebtedness, an acceleration of the amertization or payment schedule, and any changes that would
preclude or impair a reasonable opporturoty, to cure any defaults by the Owner under this Mortgage;

(v)  this subordination will survive Fankruptcy and foreclosure;

(vi)  theinvalidity, in whole or in part, of a:iy of the provisions set forth in this Section 50
shall not affect or invalidate any remaining provisions; and

(vii)  this subordination and every covenant in this S¢ction 50 shall be binding upon the
parties hereto and their respective successors and assigns. This subordination shall not be modified

or amended except by a written instrument executed by all parties hereto 2ad approved in writing by
HUD.

51.  Subordination to Senior Mortgage. This Mortgage and the terms hereof shall be
subject and subordinate in all respects to that certain: (a) Leasehold Constriction Mortgage,
Assignment of Leases and Rents, Security Agreement and Fixture Filing (the “Seniol Martgage™),
between Mortgagor and CIBC BANK USA (the “Senior Lender”) in an amount not-to exceed
$10,918,337.00 (the “Senior Loan™) at Final Closing (as defined in the Loan Documents), which
Construction Loan shall be paid down to an amount not to exceed $1,200,000.00.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be duly executed and
delivered the day and year first above written.

MORTGAGOR:

NORTHTOWN APARTMENTS LP
an [llinois limited partnership

By:  Nortkiown Apartments GP, LLC
an Illineis limited liability company
its general partner

2.4
L
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STATE OF ILLINOIS )
) SS
COUNTY OF (bok. )

1, the undersigned, a Notary Public in and for the State and County aforesaid, certify that
¢ l&% ¢, v~ _, personally known to me to be the Manager of Northtown Apartments
GP, LLC, an Illinois limited liability company (the “General Partner”), the general partner of
Northtown Apartments LP, an [llinois limited partnership, and personally known to me to be the
same person whose name is subscribed to the foregoing instrument, appeared before me this day in
person and severally acknowledged that, as such Manager, he signed and delivered such instrument,
pursuant to autnority given by the members of the General Partner as his free and voluntary act, and
as the free and vOluntary act of the General Partner and Northtown Apartments LP, for the uses and
purposes therein sct forth,

Given under my hand and official seal this DY day of  Deco loer” 2017,

Lomadi /L 15—
Y

Notary Public

/ "AMADI JORDAN-WALKER |
:f,,@ OFFICIAL SEAL  §
= -, B Notary Public, State of [llinois §
@3 My Commission Expires
July 05, 2021 ;

s )

Signature Pages
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EXHIBIT A
LEGAL DESCRIPTION

TRACT |:

LEASEHOLD ESTATE CREATED BY THAT CERTAIN GROUND LEASE DATED AS OF
JANUARY 23, 2018, BETWEEN CHICAGO HOUSING AUTHORITY, AN ILLINOIS MUNICIPAL
CORPORATION, LANDLORD, AND NORTH RIVER COMMISSION, AN ILLINOIS NOTFOR-
PROFIT CORPORATION, INITIAL TENANT, RECORDED SIMULTANEOUSLY HEREWITH,
WHICH WAS AMENDED AND ASSIGNED TO NORTHTOWN APARTMENTS LP, AN ILLINOIS
LIMITED PARTNERSHIP, BY ASSIGNMENT AND ASSUMPTION AND AMENDMENT OF
GROUND LEASE DATED AS OF JANUARY 23, 2018, AND RECORDED SIMULTANEOQUSLY

HEREWITH; DEMISING AND LEASING FOR A TERM OF 99 YEARS THE FOLLOWING
DESCRIBED PARCEL, TO WIT:

PARCEL I:

LOTS 6 TO 14, INCLUSIVE, IN BLOCK 20 IN NATIONAL CITY REALTY COMPANY'S FOURTH
ADDITION TO ROGERSPARK MANOR, A SUBDIVISION OF THE EAST 1/2 OF THE
SOUTHEAST 1/4 OF THE NORTHEAST % OF SECTION 36, TOWNSHIP 41 NORTH, RANGE 13,
EAST OF THE THIRD PRINCIPAL MERIDIAN, LYING NORTH AND SOUTH OF THE INDIAN
BOUNDARY LINE (EXCEPT THAT PART OF SAID LOTS 6 TO 10 LYING EAST OF A LINE 50

FEET WEST OF AND PARALLEL TS THE EAST LINE OF SAID SECTION) IN COOK COUNTY,
[LLINOIS.

PARCEL 2:

LOTS 1,2,3,4, AND 5 IN BLOCK 20 IN THE NATIGNAL CITY REALTY COMPANY'S FOURTH
ADDITION TO ROGERS PARK MANOR, BEING A SUBDIVISION OF THE EAST 1/2 OF THE
SOUTHEAST 1/4 OF THE NORTHEAST 1/4 OF SECTIGN 36, TOWNSHIP 41 NORTH, RANGE 13

EAST OF THE THIRD PRINCIPAL MERIDIAN (EXCEPT “*EAT PORTION OF SAID LOTS TAKEN
FOR WIDENING OF WESTERN AVENUE), INCOOK COUNTY, 1L LINOIS.

TRACT 2:

OWNERSHIP OF ALL BUILDINGS AND IMPROVEMENTS LOCATED.OR TO BE LOCATED
AFTER THE DATE OF THE AFORESAID GROUND LEASE, ON THE LEASEHOLD ESTATE
HEREINABOVE DESCRIBED AS TRACT 1.

PROPERTY ADDRESSES:
6800- 6824 N Western Avenue, Chicago, [llinois 60645

PERMANENT REAL ESTATE INDEX NUMBERS:

10-36-230-028-0000 10-36-230-035-0000
10-36-230-029-0000 10-36-230-036-0000
10-36-230-030-0000 10-36-230-037-0000
10-36-230-031-0000 10-36-230-038-0000
10-36-230-032-0000 10-36-230-039-0000
10-36-230-033-0000 10-36-230-040-0000
10-36-230-034-0000 10-36-230-041-0000

Signature Pages
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EXHIBIT B
NOTICE PROVISIONS

Any notice, demand, request or other communication that any party may desire or may be
required to give to any other party under this document shall be given in writing, at the addresses set
forth below, by any of the following means: (a) personal service; (b) overnight courier; or (c)
registered or certified United States mail, postage prepaid, return receipt requested.

" If to Mortgagee:

Illinois Housing Development Authority

111 East Wacker Drive, Suite 1000

Chicago, 1llinois 60601

Attenlion: Managing Director Multifamily Financing

with a copy/to:

Tllinois Housing Zevelopment Authority
111 East Wacker Diive, Suite 1000
Chicago, [llinois 6060

Attention: General Counsz!

If to Mortgagor:

Northtown Apartments LP
c¢/o EREG Development LL.C
566 W. Lake Street, Suite 400
Chicago, IL 60661

Attention: David Block

with courtesy copies to:

Applegate & Thorne-Thomsen, P.C
440 South LaSalle St, Suite 1900
Chicago, 1llinois 60605

Attention: Paul Davis

And to:

CREA Northtown Apartments, LLC
30 S. Meridian, Suite 400
Indianapolis, IN 46204

Attention: Asset Management

Exhibit B
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And to;

CREA SLP, LLC

30 S. Meridian, Suite 400
Indianapolis, IN 46204
Attention: Asset Management

In connection with the courtesy copies, Mortgagee will exercise reasonable efforts to provide
copies of any notices given to Mortgagor; however, Mortgagee's failure to furnish copies of such
notices shall-not limit Mortgagee's exercise of any of its rights and remedies under any document

evidencing, sectiring or governing the Loan from Mortgagee to the Mortgagor, or effect the validity
of the notice.

Such addresses.inay be changed by notice to the other party given in the same manner as
provided in this Exhibit, Ay notice, demand, request or other communication sent pursuant to
subparagraph (a) shall be servec and effective upon such personal service. Any notice, demand,
request or other communication sentpursuant to subparagraph (b) shall be served and effective one
(1) business day after deposit with.the overnight courier. Any notice, demand, request or other
communication sent pursuant to subparagraph (c) shall be served and effective three (3) business
days after proper deposit with the United &*:tes Postal Service.

Exhibit B
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