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MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, COLLATERAL ASSIGNMENT
OF PROPERTY AGREEMENTS, SECURITY AGREEMENTAND FIXTURE FILING

This Mortgage, Assignment of Rents and Leases, Coilacerat Assignment of
Property Agreements, Sccurity Agreement and Fixture Filing (as amendzd from time to time,
this “Mortgage™) 1s made, and is cxccuted as t_)i'Schmnbcrf'J_, 2018, by Keaart Corporation, a
Michigan corporation (together with its permitied successors and permitted assigns,
“Mortgagor™), whose address for all purposes hereunder is 3333 Beverly Road, Hotfian Estates,
IL 60179, for the benefit of IPP. LLL. a Delaware limited liability company, in its casdeity as
Administrative Agent tor the benelit of the Lenders from time (o time under the Loan Ageeement
(collectively, together with all thew successors and assigns, the “Mortgagee™), whose address tor
all purposes hereunder is ¢/o ESL Tnvestments, Inc.. 1170 Kane Concourse, Suite 200, Bay
Harbor Islands. FL 33154,



1826006154 Page: 3 of 36

UNOFFICIAL COPY

ARTICLE 1
DEFINITIONS

Section 1.1 Dehinitions. As used herein, the folowing terms shall have the
following meanings:

“Borrower™ means, collectively, the Persons identitied as “Borrower” or
" e Loan Agreement.

L)

“Borrowe:rs

“Excluded Collateral™ has the meaning set forth on Exhibit C hereto,

“Tneehiedness™ The swin of all principal, interest and other amounts due from
Borrower under, or scered by, the Loan Documents.

“Loan Agreament”: The Third Amended and Restated Loan Agreement, dated as
of June 4, 2018, by and between Mortgagee, as lender, the other Lenders party thereto, as
lenders, Mortgagor, as borrower, ind the other Borrowers party thereto, as borrowers, as
amended by that certain First Amenciment to Third Amended and Restated Loan Agreement,
dated as of the date hereof, by and betweeniviortgagee, as lender, the other Lenders party
thereto, as lenders, Mortgagor, as borrower, and the other Borrowers party thereto, as borrowers,
as the same may be replaced. amended, supplamented, extended or otherwise modified from time
to time.

“Loan Documents™ The (1) Loan Agree:ncat, (2) the Notes (as defined in the
Loan Agrcement), (3) this Martgage and the other mortgagas-and deeds of trust executed by
Borrower pursuant to the Loan Agreement, {4) all other docunzents now or hereafter executed by
Mortgagor or any other person or entity o ¢vidence or secure the ryment of the Indebtedness,
and (3) all modifications, restatements, extensions, consolidations, ren2wals and replacements ol
the foregoing.

“Qbligations™ Al ol the agreements, covenants, conditions. walrantics,
representations and other obligations (other than to repay the Indebtedness) mad< e nadertaken
by Borrower under the Loan Documents.

“Property™  All ol Morigagor’s right, tithe and interest in and to cach of the
folfowing which specilically and directly relate to or arise from the Land and Improvements as
hereinafler defined (wheiher now owned or herealter acquired):

(1Y the real propeny described in Exlubit A attached hereto and made a part

hereol, together with any greater estate therein as hercafler may be acquired by
Mortgagor (the “Land ™),

=)
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(2) all bunldings, structures and other improvements, now or at any time
situated, placed or consiructed upon the Land (the “Improvements”),

(3)  all materials, machinery, supphes, equipment, fixtures (inchiding
“fixtures™ as defined v the UCC), apparatus and other items of personal property now
owned or hercafier acquired by Mortgagor and now or hercafter attached 10 or instatled in
any ol the Improvements or the Land, including dny and all partitions, dynamos, window
screens and shades, drapes, rugs and other floor coverings, awnings, motors. engines,
boilers, furnaces, pipes, plumbing, cleaning, call and sprinkler systems, fire extinguishing
apoaratus and equipment, water tanks, swimming pools, heating, ventilating, plumbing,
lighUrg, communications and elevator fixtures, laundry, incinerating, air conditioning
and air caoling equipment and systems, gas and electric machinery and equipment,
disposals. ichwashers, [urniture, refrigerators and ranges, security systems, artwork,
recreattonaanz-pool equipment and facilities of all kinds, water, gas, electrical, storm
and sanmnary sewe lacilities of all kinds, and all other utilities whether or not situated in
casements together with all accessions, replacements, betterments and substitutions for
any of the foregoing, 1 2ach case now owned or hereafler acquired by Mortgagor and
now or hereafter affixed tg! piaced upon, used in connection with, arising from or
otherwise related to the Land and/or the Improvements or that may be used in or relating
to the planning, development, iaincing or operation of the Land and/or the
Improvements. but expressly exciucing alt trade (ixtures and tenant improvements owned
by lessees, sublessces or licensces of Mornzagor (the “Fixtures”),

(4)  all reserves, escrows or imporads required under the Loan Agreement and
all security deposils held by Mortgagor in conncerion with any Lease of the Land and/or
Improvements.

(5)  all plans, specifications, shop drawings end other technical descriptions
prepared for constriction, repair or alteration of the Improvinents, and all amendments
and modifications thercof (together with any and all modilicatiors, renewals, extensions
and substitutions ol the forcgoing. the “Plans™),

(6) all leaschold estates, leases, subleases, sub-subleases, licen:es,
concessions, occupancy agreements or other agreements (writien or oral, rovior at any
ume in effect and every modification, amendment or other-agreement relating tnerelo,
including every guarantee. of the performance and observance of the covenants,
conchitions and agrecments to be performed and observed by the other party thereto) that
grant 4 possessory interest in, or the right to use or occupy, all or any part of the Land
and‘or Tmprovements, together with afl velated security and other deposits (together with
any and all modifications. renewals, extensions and substitutions ol the foregoing, the
“Leases™). but specifically excluding (a} all Leases under which Mortgagor is not the
Jandlord. sub-landlord or licensor thereunder, (b) national, multi-site or master leases,
ficenses. or concession or department agreements with tenants or licensees that operate
within and as a part of Mortgagor's store, or that operate kiosks, ATM or vending

3
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maclunes or drive-through facibtics located on the Land or Improvements, in each case,
solely lo the extent any such leases, licenses, coneessions or agreements terminate with
respeet 1o the Property upon the cessation of Mortgagor's operations at the Property (<)
any existing reciprocal access, easement, construction and/or operating or similar
agreememts (collectively “RIEEA’S™) that expressly prolubit the encumbrance of
Mortgagor's interests, rights and obligations thereunder (collectively, “Excluded
Leases™).

(7)  all of the rents, revenues, income, proceeds, issues, profits (including all
oitow gas or other mineral royalties and bonuses), security and other types of deposits,
and other benefits paid or payable and to become due or payable by parties to the Leases
other thaa Mortgagor for using, leasing, licensing, possessing, occupying, operating from,
residinginsselling or otherwise enjoying any portion or portions of the Land and/or
Improvements fihe “Rents™,

(8)  alicontracts and agreements with respect to the Land and Improvements
not otherwise spectfied bérein, including all right, title and interest of Mortgagor in, to
and under (a) all construction contracts, architects’ agreements, engineers’ contracts,
utility contracts, ktiers of credit, escrow agreements; maintenance agreements,
management, lcasing and relaicd-agreements, parking agreements, equipment leases,
scrvice contracts, operating leases, catering and restaurant leases and agreements,
agreements for the sale, lease or excharge of goods or other property. agreements for the
performance of services, permits, variainzes; licenses, certificates and entitfiernents, (b) all
material agreements and instruments under-witich Mortgagor has remaining rights or
obligations in respect of Mortgagor’s acquisitiod of the Property or equity interests
therein, {¢) applicable business licenses, vaviances; cntitlements, certificates, state health
department licenses, liquor licenses, food service ticenses; licenses to conduct business,
certificates of need and all other permuts, licenses and rightsobtatned from any
Govermmental Authonity or private Person, (d) al rights ot Vidrtgagor to receive monies
due and 10 become due under or pursuant to the Property Agreements, (e) all claims off
Mortgagor for damages arising out of or for breach of or default ey the Property
Agreements, () all rights of Mortgagor to teriminate, amend, suppleientemodify or
waive performance under the Property Agreements, to compel performanes and
otherwise to exercisc all remedies thercunder, and, with respect to Property Agreements
that are letters of credit, to make any draws thercon, and (g) to the extent notiicluded in
the forcgoing, all cash and non-cash proceeds, products, offspring. rents, revenues, issues,
profits, rovalties. income, benefits, additions, renewals, extensions, substitutions,
replacements and accessions ol and to any and all of the loregoing, in each case pursuant
to the foregoing clauses (a) through (g) relating to, executed in connection with, or used
in. the development. construction, use, occupancy, operation, maintenance, cnjoyment,
acquisition, management or ownership of the Land and/or Improvements (together with
any and all modifications, renewals, cxtensions and substitutions of the foregoing, the
“Property Agreements™), if and 1o the extent the same are permitied to be encumbered,
and expressly excluding Excluded Leases and all national, multi-site or master

4
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agreements, licenses or contracts for fire, safety, security, maintenance, landscaping
and/or snow remeval, or other matters that cover propertics in addition (o the Property.

(9 allrights, privileges, titles, interests, libeities, tenements. hereditaments,
rights-of-way. casements, sewer rights, water, water courses, water rights and powers, air
rights and development rights, licenses, permits and constiuction and equipment
warranties, appendages and appurtenances appertaining to the foregomg, and all right,
title and interest, i any, of Mortgagor in and to any slreets, ways, alleys, underground
vaults, passages, strips or gores of land adjoining the Land or any part thereof, subject to
any express liomtation in any REA on the encumbrance of Mortgagor’s interests, rights
and obhigations thereunder,

(70> all accessions, replacements, renewals, additions and substitutions for any
of the foregoiig and all proceeds thereof,

(11} allnsurance policies, uncarned premiums therefor and procecds from
such policies, including the right to receive and apply the proceeds of any insurance,
Judgmenlts or settlements made in lieu thereof, covering any of the above property now or
hereatier acquired by Morgagor, provided, however, where Mortgagor is self-insurcd or
insurcd through an aftiliated entity. only the actual insurance proceeds. payable to
Mortgagor in respect of property-asanage or personal injury with respeet to the
Improvements and Fixtures shall constitui= a part of the Propeity,

(12)  all mineral, riparian, littora!_wvater, oil and gas rights now or hereatier
acquired and relating to all or any part of the Larnd and/or Improvements, provided that
Mortgagor makes no warranty or representationagw the extent of its right, title ov
ownership (if any} in, to or ofany oil, gas, mineral swater. ittoral, riparian or other rights.

(13) any condemnation awards, remunerations, reumbursements, scttlements or
compensation heretofore made or herealter to be made by any Governmental Authority
pertaining to a taking or condemnation of the Land, Improvemenis or Fixtures, and

(14)  all aficr acquired title to or remainder or reversion in any of the propenty
(or any portion thereof) described herein.

Notwithstanding the foregoing, and for the avoidance of doubt, Proper:y chall not
include (i) any right, title or interest of Mortgagor in any Excluded Collateral or
inteHectual property, (i} any Fixtures that are subject 1o a financing lease or similar
Permitted Encumbrance that expressly prohbits any farther encumbrance thereof, (i)
proceeds or consideration for the grant of easements, restrictions, covenants, reservations
and rights of way in the ordinary course of business for traflic circulation, ingress, egress,
parking. access, utilities lines or for other similar purposes, w each case, solely 1o the
extent that the same docs not result m a Matenal Adverse Effect, nor (1v) asscts or
property of Mortgagor related to the gencral business of Mortgagor (including without

L
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linitation all Excluded Collateraly or to the extent that they relate to or serve propertics of
Mortgagor other than the Property (it being agreed that no portion of the Land, the
Improvements or the Fixtures shall be construed as being excluded from the definition of
“Property™ by virfue of this clause (iv)).

“UCC™ means the Uniform Conuncercial Code (or any similar or equivalent
legistation) as m cfiect in the jurisdiction in which the Land is located.

Capitalized tesms used herein but not otherwise defined shall have the respective
meanings sseribed to such terms in the Loan Agrecment.

Szction 1.2 Maturity Date. The Indebtedness under the Notes shall matare on
July 20, 2020, a4 tbe same may be extended pursuant to the Loan Agreement, or such earhier date
as may result fromacceleration of the Loan in accordance with the Loan Agrecment.

ARTICLE 2

HABENDUM

Section 2.1 Grant. To securc in part the full and timely payment of the
Indebiedness and the full and timely perfecriance of the Obligations, and for good and valuable
consideration, the receipt and sutficiency o7 which are hereby acknowledged, Mortgagor HAS
MORTGAGED, GIVEN, GRANTED, BARGAINED, SOLD, TRANSFERRED,
WARRANTED, PLEDGED, ASSIGNED and CONVEYED, and does hereby MORTGAGE,
GIVE, GRANT, BARGAIN, SELL, TRANSFER, WARRANT, PLEDGE, ASSIGN and
CONVEY 10 Mortgagee, its heirs, successors and assigrs,«ne Property, TO HAVE AND TO
HOLD all of the Property unto and, {or the use and benefit " Morigagee, its heirs, successors
and assigns in fee simple forever, and Mortgagor doces hereby bind itsclf, its heirs, successors and
assigns to WARRANT AND FOREVER DEFEND (i) the titte tothe Property unto Mortgagee
and s heirs, successors and assigns, subject only to Permitied Encuinbrazices and (ii) the validity
and priority of the Liens of this Mortgage, subject only to Permitied Encambrances, in cach case
(including the obligation to warrant or defend) against the claims of all Peisons whomsoever to
the cxtent claiming by, through or under Mortgagor or any affiliate thereof, and no other Persons.

ARTICLE 3

DEFAULT AND FORECLOSURE

Mortgagee’s election, take such action permitted at law or in equity, without notice or demand
(except as explicitly provided in the Loan Agreement, including all cure periods), as it deems
advisable (o prolect and enforee its rights agaimst Mortgagor and to the Property, including but
not limited to, any or all of the following rights, remedies and recourses cach of which may be
pursued concurrently or otherwise, at such time and in such order as Morlgagee may determine,

6
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i its sole discretion, without impairing or otherwise affecting the other rights and remedics of
Mortgagee:

without further notice, presentment, protest, notice of intent to accelerate, notice of acceleration,
demand or action of any nature whatsocver (cach of which hereby is expressly waived by
Mortgagor {except as any such notice is required pursuant to the Loan Agreement)), whereupon
the same shall become immediately due and payable.

(b) Entry on Property. Subject to the rights of lessces, tenants, licensees and
other partics that occupy the Property pursuant to a writlen agreement, enter the Property and
take exclusive possession thereof and of all books, records and accoumts relating thereto, 1
Mortgagor rem=ing in possession of the Property after the occurrence and during the continuance
of an Event of Defaul and without Mortgagee's prior writlen consent, Mortgagee may invoke
any legal remedics to dispossess Mortgagor,

(c) Qperatioit e Tyoperty. Whether or not a receiver has been appointed pursuant
to Section 3.1{e) hereof, hold, jeasz, develop, manage, operite, control and otherwise use the
Property upon such terms and conditions as Mortgagee may deem reasonable under the
circunmistances (making such repairs, alterations, additions and improvements and taking other
actions, front time to time, as Mortgagec-uzems reasonably necessary or desirable), excrcise all
rights and powers of Mortgagor with respect teiiis Property, whether in the name of Mortgagor
ot otherwise, including the right to make, cancel, enforce or modify leases, obtain and evict
tenants, and demand, sue for, collect and receive al! Rents, and apply all Rents and other
amounts collected by Mortgagee in connection thereviitirin accordance with the provisions of
Section 3.7 hereof.

(d) Foreclosure and Sale. Instituie proceedings for'the complete foreclosure of
this Mortgage, in which case the Property may be sold for cash os'ciedit m one or more parcels
or in several interests or portions and in any order or manner in accordance with applicable law
governing foreclostres.. At any such sale by virtue of any judicial proce:dings or any other legal
right, remedy or recourse, the title to and right of possession of any such peeperty shall pass to
the purchaser thereof, and tothe fullest extent permitted by law, Mortgagor shall bz completely
and irvevocably divested of all of its right, title, interest, claim and demand whatsecvér; either at
taw or in equity, in and 10 the property sold and such sale shall be a perpetual bar boteai Taw and
in cquity against Mortgagor. and against all other persons claiming or to claim the propeity sold
or any part thercof, by, through or under Mortgagor. Mortgagee may be a purchaser at such sale
and if Mortgagee is the highest bidder, may credit the portion of the purchase price that would be
distributed to Mortgagee against the Indebtedness in lieu of paying cash. With respect to any
nolices requived or permitted under the UCC, Mortgagor agrees that ten (10) Business Days’
prior written notice shall be deemed commercially reasonable. Notwilthstanding the foregoing,
Mortgagees hall give Mortgagor 30 days’ notice of any foreclosure sale, so that Mortgagor can
windup its business at the Property, and in the cvent that Mortgagee has taken possession or
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control of the Property prior to any forcclosure sale, Mortgagee shatl reasonably cooperate for a
period of up to 30 days to permit Mortgagor to windup its business at the Property,

(c) Recgiver. Prior to, concurrently with, or subsequent to the institution ot
foreclosure proceedings, make application to a court of competenit jurisdiction for, and (1o the
extent permitted by applicable taw) obtain from such comt as a matter of strict right and without
notice to Mortgagor or anyone claiming under Mortgagor or regard (o the value of the Property
or the solvency or insolvency of Mortgagor or the adequacy of any collateral for the repayment
of the Indebiedness or the interest of Mortgagor therein, the appointment of a receiver or
receivers <t the Property, and Mortgagor irrevocably consents to such-appointment. Any such
recetver or receivers shall have alt the usual powers and duties of receivers in simifar cases,
including the (% nower to rent, maintain and otherwise operate the Property upon such termns as
may be approvad bvthe court. and shall apply such Rents in aceordance with the provisions of
Section 3.7 hercol.

(h) Other. Exercise all other nights, remedies and recourses granted under the
Loan Documcnts or otherwizeavailable at law or in cquity (including an action for specific
performance of any covenant contzined in the Loan Documents, or a judgment on the Notes
either before, during or after any proceeding to enforce this Mortgage).

Section 3.2 Separate Sales < In connection with the exercise by Mortgagee of its
rights and remedies hereunder, the Property may e sold in one or more parcels and in such
manner and order as Mortgagee in its sole disceetion, may elect, subject to applicable faw; the
right-of foreclosure arising out of any Event of Defiait shall not be exhausied by any one or
more priot foreclosures or sales.

Section 3.3 Remedies Cumulative, Concusrent and Nonexelusive. Mortgagee
shall have all rights, remedies and recourscs granted in the Loan Dosuments and available at taw
or equity (including the UCCY), which rights (a) shall be cumulativeind concurrent and shall be
in addition to every other remedy so provided or permitted, (b) may bz pursued separately,
successively or concurrently against Mortgagor, or against the Propenty, or 2gainst any one or
more of them, at the sole discretion of Mortgagee, (¢) may be exercised as olien as occasion
therefor shall arise, and the exercise or failure to exercise any of them shall no! be tonstrued as a
waiver or release thereof or of any other right, remedy or recourse. and (d) are intended to be,
and shall be, nonexclusive. No action by Mortgagee in the enforcement of any rights remedies
or recourses under the Loan Documents or otherwise at Jaw or equity shall be deemed to enire
any Event of Default,

Section 3.4 Releasc of and Resort 1o Collateral. Morigagee may release,
regardless of consideration and without the necessity for any notice to or consent by the holder of
any subordinate lien on the Property, any part of the Property without, as w the remainder, in any
way impairing, affecting, subordinating or releasing the lien or security interests ercated in or
evidenced by the Loan Documents or their stature as a first and prior lien and security interest in
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and to the Property. For payment ot the Indebtedness, Mortgagee may resort to any other
sceurity in such order and manncer as Mortgagee may elect.,

Scction 3.5 Waiver of Redemption, Notice and Marshaling of Asscts. To the
fullest extent permitted by law, Mortgagor hercby nrevocably and unconditionally waives and
rcleases (a) all benefit that might accrue to Mortgagor by virtoe of any present or future statute of
limitations or “moratorium law’ or other law or judicial decision exempting the Property or any
part thereof, or any part of the proceeds arising from any sale of any such property. from
attachment, levy or sale on execution or providing for any appraisement, valuation, stay of
execution exemption from civil process, redemption reinstatement (to the extent permitted by
law) or extenzion of time for payment, (b) any right to 4 marshaling of asscts or a sale in inverse
order of alieniticn, and (c) any and all rights it may have to require that the Property be sold as
separate {racts orapits in the event of foreclosure,

Section 3.6 Discontinuance of Proceedings. Tf Mortgagee shall have proceeded
to invoke any right, remcdy or recourse penmitted under the Loan Documents and shall thercafier
elect to discontinue or abanaar ior any reason, Mortgagee shall have the unqualified right to
do so and, in such an event, Mortgagor and Morlgagee shall be restored to thewr former positions
with respect to the Indebtedness, tie Chligations, the Loan Documents, the Property and
otherwise, and the rights, remedies, recourses and powers of Morigagee shall continue as if the
right, remedy or recourse had never been riveked, but no such discontinuance or abandonment
shall waive any Event of Default that may tnepcxist or the right of Mortgagee thercafter to
exercise any right, remedy or recourse under the-Lsan Documents for such Event of Default.

Section 3.7 Application of Proceeds. %cept as otherwise provided in the Loan
Documents and untess otherwise required by applicable 12w the proceeds of any sale of, and the
Rents and other amounts generated by the holding, leasing, mansgement. operation or other use
of the Property, shall be applied by Mortgagee (or the recciver, if one is appointed) in the
following order or in such other order as Mortgagee shall determine ) its sole discretion:

{a) to the payment of the reasonable costs and expenses ¢ f taking possession of
the Property and of holding, using, leasing, repairing, improving and selling the same, including
(1) recciver’s fees and expenses, (2} court costs, (3) reasonable attormeys’, accountants’,
appraisers’, environmental consultants’, engincers’ and other experts’ fees and experces, (4)
costs ol advertisement, (5) costs of procuring title searches, title policies and similardsio and
assurance with respect to title, (6) the payment of all applicable transfer taxes and morigage
recording taxes, and (7) the payment of all ground rent, real estate taxes and assessments,

(b) to the payment of all amounts, other than the unpaid principal balance of the
Notes and acerued but unpaid interest, which may be duc under the Loan Documents;

() to the payment of the Indebtedness and performance of the Obligations in
such manner and order of preference as Mortgagee in its sole discretion may determine; and

9
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{d} the balance, if any; to the payment of the Persons legally entitled thereto.

If Mortgagee shall be ordered, in connection with any bankruptey, insolvency ot
reorganization of Mortgagor, to restore or repay to or for the account of Mortgagor or its
creditors any amount theretofore received under this Section, the amount of such restoration or
repayment shall be deemed to be a part of the Indebtedness so as to place Mortgagee in the same
position it would have been in had such amownt never been received by Mortgagee.

Section 3.8 Occupancy After Foreclosire. The purchaser at any forcclosure sale
pursuant {7 Section 3. E(d) shall become the legal owner of the Property. Al occupants of the
Property shat’-deliver possession thereof immediatcly to the purchaser upon demand, subject to
the rights ot Temants under Third-Party Leases. Subject to Legal Requirements, it shall not be
necessary for thé parchaser at said sale to bring any action for possession of the Property other
than the statutory action of forcible detainer in any court having jurisdiction over the Property.

Section &7 Additional Advances and Disburseinents: Costs of Enforcement. If
any Event of Default is contawirg, Mortgagee shall have the right, but not the obligation, to cure
such Event of Default in the name and on behalf of Mortgagor. All sums advanced and expenses
incurred at any time by Mortgagec nnder this Section, or otherwise under this Mortgage or any
of the other Loan Documents or applicutsic law, shall bear interest from the date that such sum is
advanced or expense incuired, to and inclusing the date of reimbursement, computed at the
Default Rate, and all such sums, together with fuerest thereon, shall constitute additions to the
Indebtedness and shall be secured by this Monigage and Mortgagor covenants and agrees to pay
them to the order of Mortgagee promptly upon demanid.

Section 3.10 No Mortgagee in Possessioa -~ tleither the enforcement of any of the
remedies under this Article 3, the assignment of the Rents wiid Leases under Article 4, the
collateral assignment of the Property Agreements under Article 5, bz security interests under
Article 6, nor any other remedies afforded 1o Mortgagee under the'fionn Docuntents, at law or in
equity shall cause Mortgagee to be deemed or construed to be a morigagee in possession of the
Property, to obligate Mortgagee to leasc the Property or atiempt to do so, ot to take any action,
incur any expense, or perform or discharge any obligation, duty or liability yshatsoever under any
of the Leases or otherwise. Morigagor shall, and hereby agrees 1o indemnify Mortzagee for, and
to hold Mortgagee harmiess from and against, any and all claims, hability, expensZs, tosses or
damages that may or might be asserted against or incurred by Mortgagee, as the case riay be,
solely by reason of Mortgagee’s status as-an dssignee pursuant to the assignment of Renis.sind
Leases contained hercin, but excluding any claim to the extent of Mortgagee’s gross neghgence:
or willful misconduct, Should Mortgagee incur any such claim, liabihty, expense, loss or
damage, the amount thereol; including all actual expenses and reasonable Tees of attorneys, shall
constilute Indebtedness secured hereby, and Mortgagor shall reimburse Morlgagee, as the case
may be, therefor inuimediately upon demand.

10
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ARTICLE 4

ASSIGNMENT OF RENTS. AND LEASES

section 4.1 Assignment. Mortgagor does hereby presently, abselutely and
unconditionally assign to Mortgagee, Mortgagor’s right, title and interest in all current and future
Leases and the absolute, unconditional and continuing right to receive and coltect all Rents, it
being intended by Mortgagor that this assigmmnent constitutes a present, outright, immediate,
continuing and absolute assignment and not an assignment for additional security only. Such
assignmera o Mortgagee shall not be construed o bind Mortgagee to the performance of any of
the covenants;.conditions or provisions contained in any such Lease or otherwise impose any
obligation upon Mortgagec, but Mortgagee’s right to collect Rents may be subject to landlord's
compliance witli avv.applicable Lease. Mortgagee shall have no responsibility on account of this
assigrment for the cantrol, care, maintenance. management or repair of the Property, for any
dangerous or defectivecondition of the Property, or for any negligence in the management,
upkeep, repair or controi of the Property. Mongagor agrees to execute and deliver to Mortgagee
such additional instruments, ' form and substance reasonably satisfactory to Mortgagee, as may
heveafier be requested by Mortgagee o further evidence and confirm such assignment.

Section 4.2 License. Motwithstanding that Mortgagor hereby presently grants to
Mortgagee an outright, immediate, contiiiving and absolute assignment of the Rents and Leases
and not merely the collateral assignment of, or i grant of a licn or security interest in, the Rents
and Leascs, Mortgagee hereby grants to Mortgagosand its successors a revocable license to
collect and receive the Rents and to retain, use and-¢rjoy the same and otherwise exercise all
rights as landlord under any Lease, in each case subject 1o the terms hereof and of the Loan
Agreement. Upon the occurrence and during the continuznce of any Event of Default, (i) the
license granted herein to Mortgagor shall immediately and automatically cease and terminate and
shall be void and of no further force ov efiect, (i) Mortgagee soall pamediately be entitled to
posscssion of all Rents (whether or not Mortgagee enters upon or'tzaies control of the Property)
and (i) at the request of Mortgagee, Mortgagor shall notify in-writing ali tenants (and, to the
extent Mortgagor is entitled (o do so, all subtenants) under any of the Leases that all Rent due
thereunder shouid be paid to Mortgagee at its address set forth in the Loan /Agresment, or at such
other place as Mortgagee shall notify Mortgagor in writing; provided that, Moctgaze= covenants
and agrees that if such Event of Default ceases to exist, the license described in the foicgoing
clause (1) shall automatically be retnstated in full without further action by Mortgagee and
Morigagor shall be entitled to so advise all tenants and subtenants, Notwithstanding said \cense.,
Mortgagor agrees that Mortgagee, and not Mortgagor, shall be deemed to be the ereditor of each
tenant (or subtenant, to the extent Mortgagor would otherwise be so entitled) under any Lease n
respect to assignments. for the benetit of creditors and bankruptey, reorganization, insolvency,
dissolution or reccivership proceedings affecting such tenant or subtenant (without obligation on
the part of Mortgagee, however, to file or make timely filings of claims in such proceedings or
otherwise Lo pursue creditors” rights therein). with an option to apply in accordance with the
Loan Documents any money received from such tenant or subtenant in reduction of any amounts
due under the Loan Documents. Upon the occurrence and during the continuance of an Event of
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Default, any portion of the Rents held by Mortgagor shall be held in trust for the benefit of
Mortgagee for use in the payment of the Indebtedness,

Section 4.3 Certam Rights of Mortgagee. Subject to the revocable ticense
granted above, and the automatic reinstatement provisions related thereto, upon the occurrence
and during the continuance of an Event of Default, Mortgagee shall have the immediate and
continuing right, power and awthority, cither in person or by agent, without bringing any action
or proceeding, or by a receiver appointed by a court, without the necessity of taking possession
of the Property in its own pame, and without the need for any other authorization or-action by
Mortgages or Mortgagee, in addition to and without hmiting any of Mortgagee’s rights and
remedies heréander, under the Loan Agireement and any other Loan Documents and as otherwisc
available at Liw or in cquity, (a) to notify any tenant or other person that the Leases have been
assigned o Medtgaaee and that all Rents are to be paid directly to Mortgagee, whether or not
Mortgagee has coneienced or completed foreclosure or laken possession of the Property; (b) to
settle, compromise, reléase, extend the time of payment of; and make allowances, adjustments
and discounts of any Rents oraother obhgations in, to and under the Leases; (¢) to demand, sue
for, collect, receive and enforce payment of Rents, including those past-due and unpaid and other
rights under the Leases, prosccute any action or proceeding, and defend against any claim with
respect to the Rents and Leases; (G 1o enter upon, take posscssion of and operate the Property
whether or not foreclosure under this Morigage has been instituted and without applying for a
receiver; (e} to lease all or any part of the Iioperty; and/or (f} to perform any and all obligations
of Mortgagor under the Leases and exercise ary and all rights of Mortgagor therein contained to
the full extent of Mortgagor’s rights and obligaiions thereunder.

Section 4.4 Irrevocable Instructions to 7 enants. At Mortgagee’s request,
Mortgagor shall deliver a copy of this Mortgage to each *cnant under a Lease and to each third-
party manager and managing agent ov operator of the Property.and Mortgagee shall have the
continuing right to do so. Mortgagor irrevocably directs any tenanr; manager, managing agent,
or operator of the Property, without any requirement for notice to ¢r.consent by Mortgagor, to
comply with all demands of Mortgagee under this Article 4 and to tuin zver to Mortgagee on
demand all Rents that it reccives; provided, that Mortgagee hereby covenanis to Mortgagor that
it will not make any such demand except upon the occurrence and during tie centinuance of an
Event of Default. Mortgagor hereby acknowledges and agrees that payment of apy Rents by a
person to Mortgagee as hereinabove provided shall constitute payment by such person, as fully
and with the same effect as if such Rents had been paid to Mortgagor. Mortgagee i§ lierchy
granted and assigned by Mortgagor the right, at its option, upon revocation of the license granted
herein, upon an Event of Default that is coutinuing, to enter upon the Property in person or by
agent, without bringing any action or proceeding, or by court-appointed receiver to collect the
Rents. Any Rents collected afier the revocation of the lhicense shall be applied i accordance
with the provisions of the Loan Agreement. Neither the enforcement of any of the remedics
under this Article 4 nor any other remedies or sceurity mterests afforded to Mortgagee under the
Loan Documents, at faw or in equity shall cause Mortgagee to be deemed or construed to be a
mortgagee in possession of the Property, to obligate Mortgagee o lease the Propeity or allempt
to do s0. or to take any action. incur any expense, or perform or discharge any obligation, duty or
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liability whatsocver under any of the Leases or otherwise.  Mortgagor shall, and hereby agrees
to indemnify Mortgagee tor, and to hold Mortgagee harmiess from and against, any and all
claims, Hability, expenses, losses or damages that may or might be asserted against or incurred
by Mortgagee solely by reason of Mortgagee’s status as an assignee pursuant to the assignment
ol Rents and Leases contained herein, but excluding any claim to the extent caused by
Martgagee’s gross neghigence or willlul misconduct. Should Mortgagee incur any such claim,
tiability, expense, loss or damage, the amount thereof, mcluding all actual expenses and
reasonable fees of altorneys, shall constitute Indebtedness secured hereby, and Mortgagor shatl
reimburse Mortgagee therefor within 10 Business Days aflier demand.

Section 4.5 Unilateral Subordination. Mortgagee smay, at any time and from time
to time by spécidic written instrument intended for the purpose, unilaterally subordinate the licn
of this Mortgage 15 any Lease, without joinder or consent of, or notice to, Mortgagor, any tenant
or any other persot, wid notice 1s hereby given to each tenant under a Lease of such right to
subordinate. No such subordination shall constituie a subordination to any lien or other
encmbrance, whenever arising, or improve the right of any junior lienholder; and nothing herein

shall be construed as suborairaring this Mortgage to any Lease.

Section 4.6 Automatic Reinstatement: Termination. Notwithstanding any of the
foregoing provisions to the contrary, {a>all of Morlgagee’s rights and remedics in (his Article 4
are subject 1o the revocable license and avtematic remstatement of Mortgagor's rights to. collect
all Rents and deal with alt Leases as provided i Section 4.2, and (b) upon release of this
Mortgage, the foregoing assignment of rents and 24 of Mortgagee’s rights and remedies in this
Article 4 shall automatically terminate.

ARTICLE 5

COLLATERAL ASSIGNMENT OF PROPERTY AGREEMENTS

Section 5.1 Collateral Assignment. Morigagor does bérely collaterally assign
and pledge to Mortgagee, Mortgagor’s right, title and interest in, to and ander all current and
future Property Agreements as security for the performance of Mortgagor's Obligations. Such
collateral assignment to Mortgagee shall not be construed to bind Mortgagee (O the performance
of any of the covenants, conditions or provisions contained in any such Property Agreement or
otherwise impose any obligation upon Mortgagee. Mortgagor agrees Lo execule anc eieifver (o
Mortgagee such additional instruments, in form and substance reasonably satisfactory 1¢
Mortgagee. as may hereafter be reasonably requested by Mortgagec to further evidence and
confirm such colfateral assignment.

Section 5.2 Retamed Rights of Mortgagor. Subject to the other provisions of this

shall have occurred and be continuing. Montgagor may exercise all of us rights and privileges
under the Property Agreements and shall have the exclusive right and authority to deal with,
enjoy the benefit under, grant any conseats and approvals under, and amend, modify or

13
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terminate, such Property Agreements, collect, receive and retain for its own benefit all monics
duc or to become duc under such Property Agreements, sue and enforce all claims of Mortgagor
for damages arising under such Property Agreements, and retain for its own benefit all items
described in ¢clause (g) of paragrapl (8) of the definition of “Property” above, if and to the extent
not prohibited by the Loan Agreement or the other Loan Documents. Upon the occurrence and
during the continuance of any Event of Default, the rights of Mortgagor described in this Section
shall immediately and automatically cease and terminate and shall be void and ot no further
force ovettect. Upon the occurrence and during the continuance of an Event of Defaul, any
amounts held by Mortgagor as a party to the Property Agreements shalf be held in trust for the
benefit of Mortgagee for use in the payment of the Indebtedness. If Morlgagee, in its sole
discretion, shall waive an Event of Default, all rights of Mortgagor in such Property Agreememts
shall automaticzily be reinstated in full without further action by Mortgagee, and Mortgagor shall
be entitled to so'24vize all grantors, licensors, vendors, contractors, and other counter-parties to
any and all Property Agreements of same.

Section 5.3 Exercise of Assigned Rishts. Mortgagor heveby irrevocably directs
the grantor or licensor of, orthie contracting party to, any Property Agreement, upen demand
from Mortgagee, to recognize and aceept Mortgagee as the party to such Property Agreement for
any und all purposes as fully as it worid recognize and accept Mortgagor and the performance of
Mortgagor thercunder; provided, that Vot!gagee hereby covenants to Mortgagor that it will not
make such demand except upon the occuizvice and during the continuance of an Event of
Default. Upon the occurrence, and during the cortinuance, of an Event of Default, without
further notice or demand and at Mortgagor’s sole cost and expense, Mortgagee shall be entitled
to exercisc all rights of Mortgagor arising under tie Zroperty Agrcements. Mortgagor hercby
acknowledges and agrees that payment of any amourits o'ving under any Property Agreement by
a person to Morlgagee as heremabove provided shall constitute payment by such person, as (ully
and with the same effect as if such amounts had been paid to Martgagor. Any amounts collected
afier the occurrence and during the continuance of an Event of Defzalt shall be applied in
accordance with the provisions of the Loan Agreement. At Mortgages’s request, Mortgagor
shall deliver a copy of this Mortgage to each grantor or licensor of o1'th~ contracting party to a
Property Agreement, and Mortgagee shall have the continumg right to do sa.

Section 5.4 Indemnity. Mortgagor shall, and hercby agrees to indsenify
Mortgagee for, and to hold Mortgagee harmless from and against, any and all ¢laiims, Hability,
expenses, fosses or damages that may or might be asserted against or incurred by Mortgagee
solely by reason of Maortgagee’s status as an assignec pursuant to the collateral assignment of
Property Agreements contained herein, but excluding any claim to the extent caused by
Mortgagee’s gross negligence or willful misconduct, or any claim anising as a result of an act or
omission of Mortgagee alter the date on which Mortgagee has taken actual possession of the
Property pursnant to an exercise of its rights and remedies hereunder. Should Mortgagee ncur
any such claim, liability, expense, loss or damage, the amount thereof, including all aciual
expenses and reasonable fees of attorneys, shall constitute Indebtedness secured hereby, and
Mortgagor shall reimburse Mortgagee therefor within 10 Business Days after demand.
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Section 5.5 Property Agreement Covenants. (a)  Mortgagor shall perform and
obscrve; in a timely manner, all of the material covenants, conditions, obigations and
agreements of Mortgagor under the Property Agreements to be performed or observed by
Mortgagor, provided Mortgagor may sulfer or permit a delinguency or non-performance on its
part to exist thereunder 1f such action 15 not prohibited by the Loan Agreement and would nol
have a Malcrial Adverse Effect.

(b)  Mortgagor shall not (i} sell, assign, transfer, mortgage or pledge any
Property Agreement or any such right or interest under any Property Agreement, or (i) cancel,
terminate/ amend, supplement or modify any Property Agreement, in cither case, it such action is
prohibited by the Loan Agreemient or would have a Material Adverse Effect.

©). _ Montgagor shall exercise all reasonable efforts in accordance with its usual
and customary past peactices to enforce or secure the performance of each and every material
obligation, covenant, condition and agreement to be performed by the franchisor, manager,
licensor, grantor or other contracting pacty under the Property Agreements, if the failure to take
such action would bave a Marcrial Adverse Etfect.

ARTICLE 6

SECUrITY AGREEMENT

Section 6,1 Security Interest. This Mortgage constitutes both a real property
mortgage and a “Security Agreement” on personal property within the meaning of the UCC and
other applicable law and with respect to the Fixtures, Plans, Leases, Rents and Property
Agrecments (said portion of the Property subject to the JLT, the “Collateral”). The Property
meludes both real and personal property and all other rightsand interests, whether tangibie or
intangible in nature, of Mortgagor in the Property. Mostgagor by executing and delivering this
Mortgage, hereby grants to Mortgagee a security interest in the Fixtares, Plans, Leases, Rents
and Property Agreements and all other Property that is personal propait (o secure the payment
of the Indebtedness and performance of the Obligations,-and agrees that Mortgagee shalt have all
the rights and remedics of a secured parly under the UCC with respect to suzh property
including, without limiting the generality of the loregoing, the right to take possession of the
Collateral or any part thereof, and to take such other measures as Mortgagee may.deian
necessary {or the care, protection and preservation of the Collateral. Upon request ordemand of
Mortgagee during the continuance of an Event of Default, Mortgagor shall at its expense
assemble the respective Collateral and make it available to Mortgagee at the respeetive Land and
Improvements to which its relates. Mortgagor shall pay to Mortgagee on demand any and all
expenses, including actual reasonable legal expenses and attorneys” fees, incurred or paid by
Mortgagee in protecting the interest in the Collateral and in enlorcing the rights hereunder with
respeet 1o the Collateral. Any notice of sale, disposttion or other intended action by Mortgagee
with respect to the Collateral sent 1o Mortgagor in accordance with the provisions hereofal Jeast
10 Business Days prior 10 such action, shall constitute commercially reasonable notice to
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Mortgagor. The proceeds of any disposition of the Collateral, or any part thereof, shall, except
as otherwise required by law, be applicd by Mortgagec in accordance with Section 3.7 hercof.

Section 6.2 Further Assurances. Mortgagor shall exceute and deliver to
Mortgagee and/or file, in form and substance reasonably satisfactory to Mortgagee, such further
statements, documents and agreements, financing statements, continuation statements, and such
further assurances and instruments, and do such further aets, as Mortgagee may. from time 1o
time, reasonably consider necessary, desirable or proper to create, perfect and preserve
Mortgagee’s security interest hercunder and to carry out the intents and the purposes of this
Meartgage and Mortgagee may cause such statements and assurances to be recorded and filed, at
such times ard places as may be required or permitted by law to so create, perfect and preserve
such seeurity antzrest; provided that such further statements, documents, agreements, assurances,

instruments anid’acig do not increase the lability or obligations or decrease the rights of
Maortgagor from these jsrovided (or in the Loan Documents, including this Mortgage. Montgagor
hereby irrevocably authorizes Mortgagee to file UCC financing statements in cach jurisdiction
that Mortgagee deems iiccessary or desirable in its sole discretion in order to perfect the security
interests in all or any portion-of e Collateral. Such financing statements may indicate or
describe the Collateral in any reasonable manner Mortgagee choosces, but may aot describe such
collateral as “all assets of debtor, whetier now owned or hereafter acquired,” “all personal
property of debtor, whether now owned-on hereafler acquired” or using words of similar impoit.
As of the date hercof, Morigagor’s chiel exzentive oflice and principal place of business is at the
address set forth in the first paragraph of this Morigage, and Mortgagor shall promptly notify
Mortgagee of any change in such address.

Section 6.3 Fixture Filing. This Mortgnge shall also constitute a “fixture filing”
for the purposes of the UCC upon all of the Property that4s or is to become “fixtures”™ (as that
term is defined n the UCC), upon being filed for record i the roal estate records of the city or
county whercin such fixtures are located. Information concerning the security interest lierein
granied may be obtained at the addresses of Debtor (Mortgagor) ana Sccured Party (Mortgagee)
as sct forth in the first paragraph of this Mortgage.

ARTICLE 7

MISCELLANEOUS

Section 7.1 Notices. Any notice required or permitted Lo be given underthis
Mortgage shall be given in the manner described in the Loan Agreement.

Section 7.2 Covenant Running with the Land. Al representations, warrantics,
covenants and Obligations contamed in the Loan Agreement are incorporated herein by this
reference and, to the extent relating to the Land or hmprovements, are intended by the partics to
be, and shall be constraed as. covenants running with the land. All persons or entitics who may
have or acquire an interest in the Property shall be deemed o have notice of, and be bound by,

16
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the terms of the Loan Agréement and the other Loan Documents; however, no such party shall
be entitled to any rights thereunder without the prior written consent of Mortgagcee,

Section 7.3 Attorney-in-Fact. Mortgagor hereby irrevocably appoints Morlgagee
and its successors and assigns, as. its attorney-in-fact, which appointment is irrevocable and
coupled with an interest, after the occwirence and during the continuance of an Event of Delault,
upon notice to Mortgagor (a) to exceute and/or record any notices of completion, cessation of
labor or any other notices that Mortgagee deems appropriate to protect Mortgagee’s interest, if
Mortgagor shall fail to do so within 10 days after written vequest by Morigagee, (b) upon the
1ssuance 21 o deed or assignment of lease pursuant to the foreclosure of this Mortgage or the
delivery ot adeed or assignment of lease in bieu of foreclosure, to execute all instruments of
assignment, conveyance or further assurance with respect to the Leases, Rents, Fixtures. Plans
and Property Agrecments in favor of the grantee of any such deed or the assignee of any such
assignment of leasc apd.as may be necessary or desirable for such purpose, (¢) Lo prepare,
execute and file or recerd financing statements, continuation statements, applications for
registration and like papers necessary to create, perfect or preserve Mortgagee's securiry interests
and rights in or to any of the Collateral, and (d) to perform any obligation of Mortgagor
hereunder; however: (1) Mortgagée shall not under any circumstances be obligated to perform
any obligation of Mortgagor; (2) asy sems reasonably advanced by Mortgagee in such
performance shall be included in the Tidebterdness and shall bear interest at the Defanlt Rate: (3)
Mortgagee as such attorney-in-fact shall ¢ty be accountable for such funds as are actually
received by Mortgagee; and (4) Mortgagee shzil 1ot be liable to Montgagor or any other person
or entity for any failure to take any action that it-is-empowered to take under this Section except
for Mortgagees willful malfeasance or gross negligesice.

Section 7.4 Successors and Assigns. This'Viortgage shall be binding upon and
re to the benefit of Mortgagee and Mortgagor and thelrespestive successors and assigns.

Section 7.5 No_Waiver. Any failure by Mortgages 29 insist.upon strict
performance of any of the terms, provisions or conditions of the Loar Oscuments shalt not be
deemed to be a waiver of same, and Mortgagee shall have the right at any time to insist upon
strict performance of all of such terms, provisions and conditions.

Section 7.6 Reserved.

Section 7.7 Loan Agrecment. 1f any conflict or inconsistency exists beiyeeen this
Mortgage and the Loan Agreement, the Loan Agreement shali govern.

in full of all of the outstanding Obligations (other than contingent obligations such as
environmental or other indemnities under the Loan Agreement that have not matured ai the ume
of payment in full of the Tndebtedness), the estate hereby granted shall cease, terminaie and be
void and Mortgagee. at Mortgagor’s expense, shall release the liens and security interests cveated
by this Mortgage or assign this Mortgage, in cach case i accordance with the Loan Agreement.

17



1826006154 Page: 19 of 36

UNOFFICIAL COPY

Scction 7.9 Waiver of Stay, Movatorium and Similar Rights. Mortgagor agrees,
to the full extent that it may lawfully do so, that it will not at any tme insist upon or plead or in
any way take advantage of, and hereby waives, any appraisement, valuation, stay, marshaling of
assets, exemption, extension, redemption or moratorium law now or hereafier in force and effect
s0 as 1o prevent or hinder the enforcement of the provisions of this Mortgage or the Indebledness
secured hereby, or any agreement between Mortgagor and Mortgagee or any rights or remedies
of Mortgagee.

Section 7.10 Waiver of Jury Trial; Consent to Jurisdiction. (a) TO THE
MAXIMEM EXTENT PERMITTED UNDER APPLICABLE LAW, MORTGAGOR AND, BY.
1TS ACCEPTANCE HEREOF, MORTGAGEE KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY AGREE TO WAIVE THEIR RESPECTIVE RIGHTS TO A JURY TRIAL
OF ANY CLANM.OR CAUSE OF ACTION BASED UPON OR ARISING OQUT OF THIS
MORTGAGE, ANY CTHER LOAN DOCUMENT, OR ANY DEALINGS. CONDUCT.
STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTIONS BY EITHER OF
THEM RELATING TO THE SUBJECT MATTER OF THIS MORTGAGE. THE SCOPE OF
THIS WAIVER IS INTENDEX TO ENCOMPASS ANY AND ALL DISPUTES THAT MAY
BE FILED IN ANY COURT AND I'HAT RELATE TO THE SUBJECT MATTER OF THIS
TRANSACTION, INCLUDING CONTRACT CLAIMS, TORT CLAIMS, BREACH OF
DUTY CLAIMS, AND ALL OTHER COMMON LAW AND STATUTORY CLAIMS.
MORTGAGOR AND, BY ITS ACCEPTANCE HEREOF, MORTGAGEE ACKNOWLEDGE
THAT THIS WAIVER IS A MATERIAL INGUCEMENT TO ENTER INTO THIS
MORTGAGE. MORTGAGOR AND, BY ITSACCEPTANCE HEREOF, MORTGAGEE
FURTHER WARRANT AND REPRESENT THAT1T HAS REVIEWED THIS WAIVER
WITH ITS LEGAL COUNSEL, AND THAT IT KNOWINGLY AND VOLUNTARILY
WAIVES ITS JURY TRIAL RIGHTS FOLLOWING CONSULTATION WITH LEGAL
COUNSEL. THIS WAIVER IS IRREVOCABLE, MEANING THAT IT MAY NOT BE
MODIFIED EITHER ORALLY OR IN WRITING, AND THE WA(VER SHALL APPLY TO
ANY SUBSTEQUENT AMENDMENTS, RENEWALS, SUPPLENIENTS OR
MODIFICATIONS TO THIS MORTGAGE, OR ANY OTHER LOANDQCUMENTS OR
AGREEMENTS RELATING TO THIS MORTGAGE, IN THE EVENT Git LITIGATION,
THIS MORTGAGE MAY BE FILED AS A WRITTEN CONSENT TO A TRIAL BY THE
COURT.

(b) MORTGAGOR AND, BY ITS ACCEPTANCE HEREOF, MOKTGAGEE
HEREBY CONSENT FOR THEMSELVES AND MORTGAGOR HEREBY CONSENTS IN
RESPECT OF ITS PROPERTILES, GENERALLY, UNCONDITIONALLY AND
IRREVOCABLY, TO THE NONEXCLUSIVE JURISDICTION OF THIE FEDERAL AND
STATE COURTS IN THE STATE OF NEW YORK WITH RESPECT TO ANY
PROCEEDING RELATING TO ANY MATTER, CLAIM OR DISPUTE ARISING UNDER
THE LOAN DOCUMENTS OR THE TRANSACTIONS CONTEMPLATED THEREBY.
MORTGAGOR AND, BY ITS ACCEPTANCE HEREOF, MORTGAGLL FURTHER
CONSENT. GENERALLY, UNCONDITIONALLY AND IRREVOCABLY. TO THE
NONEXCLUSIVE JURISDICTION OF THE §TATE AND FEDERAL COURTS OF THE
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STATE IN WHICH ANY OF THE COLLATERAL IS LOCATED IN RESPECT OF ANY
PROCEEDING RELATING TO ANY MATTER, CLAIM OR DISPUTE ARISING WITH
RESPECT TO SUCH COLLATERAL. MORTGAGOR AND MORTGAGEE FURTHER
IRREVOCABLY CONSENT TO THE SERVICE OF PROCESS BY MAIL, PERSONAL
SERVICE OR IN ANY OTHER MANNER PERMITTED BY APPLICABLE LAW,
GENERALLY, UNCONDITIONALLY AND IRREVOCABLY, AT THE ADDRESSES SET
FORTH IN SECTION 7.4 OF THE LOAN AGREEMENT IN CONNECTION WITH ANY OF
THE AFORESAID PROCEEDINGS IN ACCORDANCE WITH THE RULES APPLICABLE
TO SUCH PROCEEDINGS. TO THE EXTENT PERMITTED BY APPLICABLE LAW,
MORTGAGOR AND, BY ITS ACCEPTANCE HEREOF, MORTGAGEE HEREBY
IRREVOCABLY WAIVE ANY OBJECTION THAT THEY MAY NOW HAVE OR HAVE IN
THE FUTURE D) THE LAYING OF VENUE IN RESPECT OF ANY OF THI: AFORESAID
PROCEEDINGS.ZROUGHT IN THE COURTS REFERRED TO ABOVE AND AGREE NOT
TO PLEAD OR CLATWLIN ANY SUCH COURT THAT ANY SUCH ACTION OR
PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN
INCONVENIENT FORUM.-NOTHING HEREIN SHALL AFFECT THE RIGHT OF
MORTGAGEE TO SERVE TROCESS IN ANY MANNER PERMITTED BY LAW OR TO
COMMENCE PROCEEDINGS OR OTHERWISE PROCEED AGAINST MORTGAGOR IN
ANY JURISDICTION.

Section 7.11 Headings. 1icArticle, Section and Subscction titles hercot are
inscrted for convenience of reference only and'shall in no way alter, modily, limit or define, or
be used in construing, the scope, intent or text ui sach Asticles, Sections or Subsections.

Section 7.12 Governing Law. THIS AGREEMENT SHALL BE GOVERNED
BY, AND CONSTRUED IN ACCORDANCE WITH, 141 LAWS OF THE STATE OF NEW
YORK; PROVIDED, HOWEVER, AT ALL TIMES THE PROVISIONS FOR THE
CREATION, PERFECTION, PRIORITY AND ENFORCEMUENT.OF THE LIEN AND
SECURITY INTEREST CREATED PURSUANT HERETO (OTIi=R THAN WITH RESPECT
TO LIENS AND SECURITY INTERESTS IN PROPERTY WHOSE PERFECTION AND
PRIORITY IS COVERED BY ARTICLE 9 OF THE UCC, WHICH SEALE BE GOVERNED
BY THE LAW OF THE JURISDICTION APPLICABLE THERETO IN ACCORDANCE
WITH THE UCC AS IN EFFECT IN THE STATE OF NEW YORK) SHALIL BF. GCOVERNED
BY AND CONSTRUED ACCORDING TO THE LAW OF THE STATE IN Wi THE
PROPERTY IS LOCATED. IT BEING UNDERSTOOD THAT, TO THE FULLEST EXTENT
PERMITTED BY THE LAW OF SUCH STATE, THE LAW OF THE STATE OF NE™W YORK
SHALL OTHERWISE GOVERN THE CONSTRUCTION, VALIDITY AND
ENFORCEABILITY OF THIS MORTGAGEL.

Section 7.13 General Indemnity; Payment of Expenses. Section 7.17 of the Loan
Agreement is incorporated by this reference, as 10 fuily set forth:herein,

Scction 7.14 Entive Agreement. This Mortgage and the other Loan Documents
embody the entire agreement and understanding between Morgagee and Mortgagor pertaining to
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the subject matter hereof and thereof and supersede all prior agreements, understandings,
representations or other arcangements, whether express or implicd. written or oral, between such
parties refating 1o the subject matter hereol and thercof. This Morigage and the other Loan
Documents may not be contradicted by evidence of prior, contemporaneous or subscequent oral
agreements of the parties. There are no unwritien oral agreements between the parties.

Section 7.15 Severability. 1fany provision ol this Mortgage is invalid or
unenforceable, then such provision shall be given (ull foree and effect o the fullest possibie
extent, and all of the remaining provisions of this Mortgage shall remain in full force and effect
and shall Behinding on the parties hereto.

S=ction 7.16 Reserved.

Sectn 7.17 Lien Absolute. Mortgagor acknowledgzes that this Mortgage and a
number of other Loait Documents and those documents required by the Loan Documents
together secure the Indeliedness. Mortgagor agrees that, to the extent permitied by law, the lien
of this Mortgage and all obliga.izas of Mortgagor hercunder shalt be absolute and unconditional
and shall not in any manner be affrciad or impaired by:

(a) any lack of validity renforceability of the Loan Agreement or any other
Loan Document, any agreement with rcsmesc to any of the Indebtedoess or Obligations or any
othey agreement or instrwment relating (o any ofthe foregoing:

{b) any acceptance by Mortgageeof any security for or guarantees of any of the
Indecbtedness:;

(¢) any failure, neglect or omission on the post of Morgagee to realize upon or
protect any of the Indebtedness or any of the collateral security'therefor, including the Loan
Documents, or due to any other circumstance that might otherwise constitute a defense available
to, or a discharge of, Mortgagor in respect of the Indebtedness and Qblgations hereby secured or
any collateral security therefor, including the Loan Documerits, or duedqiny other circumstance
that might otherwise constitute a defense available to, or a discharge of, Mortgagor in respect of
the Indebtedness or Obligations or this Mortgage (other than the indefeasible payivent in full in
cash of all the Tndebtedness and Obligations hereby secured):

{d) any change in the time, manner or place of payment of, or in any ¢therferm
of, all or any of the Indebtedness or Obligations;

(e) any release (except as to the property released). sale, pledge, surrender,
compromise, settlement, nonperfection, renewal, extension. indulgence, alierabon, exchange,
modification or disposition of any of the Indebtedness or Obligattons hereby secured or of any of
the collateral security therefor;

(f) any amendment or waiver of or any consent to any departure from the Loan
Agreement or any other Loan Documents or of any guaranty thereof. il any, and Mortgagee may
20
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in its discretion foreclose or exercise any other remedy available to it under any or all of the
Loan Documents without first exercising or enforeng any of its vights and remedics hercunder;
and

(g) any excrcise-of the rights or remedics of Mortgagee hereunder or under any or
all of the Loan Documents.

Section 7.18 Real Estate Taxes. Mortgagor shail not be entitled to any credit
upon the Indebtedness or deduction from the assessed value of the Property by virtue of payment
of real eslie taxes on the Property. If any law or regulation applicable to Moertgagee, any Notc,
any of the Frenerty or this Mortgage is enacted that deducts rom the value of property for the
purpose of taxation any Lien thereon, or imposes upon Mortgagee the payment of the whole or
any portion of the faxes or assessments or charges or Liens required by any of the Loan
Documents to be paid by Mortgagor, or changes in any way the laws or regulations relating to
the taxation of mortgagss or security agrecements or debts secured by mortgages or security
agrecmcents or the interest of the mortgagee or secured party in the property covered thercby, or
the manner of collection of surn tuxcs, 5o asto affect the Mortgage, the Indebtedness or
Mortgagee, then Morlgagor, upon.demand by Mortgagee, shall pay such taxes, assessments,
charges or Liens, or reimburse Mortgagee for any amounts paid by Mowtgagee.

Section 7.19 Incorporatiei sv Reference. The parties hereby acknowicedge that
the Loan Agreement, among other things, contring restrictions on the sale, transfer and
encumbrance of the Property and the ownership nterests of Mortgagor.

Section 7.20 State Specitic Provisions: Fhe provisions of Exhibit B attached
hercto are hereby tncorporated by reference as though sec forth in full herein,

Section 7.21 Last Dollars Secured. The parties‘agree that any payments or
repayments of the Indebtedness shall be and be deemed to be applicd-first to the portion ol the
Indebtedness that is not secured hereby, i any. it being the parties” iawit that the portion of the
Indebtedness last remaining unpaid shall be sccured hereby.

Section 7.22 Montgage Recording Taxes. Mortgagor bieveby covenants to pay
any and all mortgage recording or other taxes or [ees due in connection with this s gage.

Seciion 7.23 Multiple Exercise of Remedies. Ta the extent permitted by law,
Mortgagor specitically consents and agrees that Mortgagee may exercise rights and remedies
hereunder and under the other Loan Documents separately or concurrently and in any order that
Mortgagee may deem appropriate.

Section 7.24 Rules of Construction. Al pronouns and any variations thercol shall
be deemed to refer to the masculine, feminine, newter, singular o plural as the identity of the
person or persons referred to may require. All references w scetions, schedules and exibits are
to sections, schedules and exhibits in or to this Mortgage unless otherwise specified. Unless
otherwise specified: (1) all meanings attributed to defined terms in this Mortgage shall be equally

21
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applicable to both the singuiar and plural forms of the teems so defined, (1) “including”™ means
“including, but not limited 10™ and “including. without mitation™ and (iii) the words *“hereof,”
“herein,” “hereby,” “hereunder” and words of sionifar import when used in this Mortgage shall
refer to this Mortgage as 2 whole and not to any particular provision, article, section or other
subdivision of this Mortgage.

Section 7.25 Counterparts: Facsimile Signatures. This Mortgage may be executed
in any number of counterparts, each ot which when so executed and delivered shall be an
original, but ail of which shall together constituie one and the same instrunient. Any counterpart
delivered by facsimile, pdf or other clectronic means shall have the same import and effect as
original courterparts and shall be valid, enforceable and binding for the purposes of this
Mortgage.

Mortgagsibereby acknowledges receipt of o true copy of the within Mortgage.
L t e ] o R

[No further text on this page: Signature page follows]

1
T
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EXECUTED as of the date first above written.

MORTGAGOR:

KMART CORPORATION,
a Michigan Corporation

By: /Zh"'""“""—‘

Name: Robert A. Riecker
Title: Chief Financial Officer

Dove - Mortgage - Cook, IL (Store 4235)
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ACKNOWLEDGMENT
STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

On the 5th day of September in the year 2018, before me, the undersigned, a Notary
Public in and for said state, personally appeared Robert A. Riecker, personally known to me or
proved to zie n the basis of satisfactory evidence to be the person(s) whose name(s) is (are)
subscribed toth= within instrument and acknowledged to me that he/she/they executed the same
in his/her/their caracity(ies) and that by his/her/their signature(s) on the instrument, the
person(s), or the eurisy, in its capacity(ies) above noted, upon behalf of Wych the person(s)

acted, executed the insiniment.
Signature:
Name: CHeryl Paspirgelis

Official Seal

OFFIZIA! SEAL \3

}

)

) CHERYL PAGERGELIS

: NOTARY PUBLIC - STATE UF tLLINOIS
4 MY COMMISSION EXPIRES:12/28/21

Dove — Mortgage — Cook, IL (Store 4235)
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EXHIBIT A
Legal Description
PARCEL §:

THAT PART OF THL: SOUTHEAST 1:4 OF SECTION 22 AND THE NORTHEAST 144 OF SECTION 27,
TOWNSHIP 38 NORTH. RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS
FOLLOWS:

COMMENONG AT THLE SOUTHEAST CORNIER OF SAID SOUTHEAST 1/4; THENCE SOUTH $9
DEGREES, 48MINUTES, 53 SECONDS WEST., 67.00 FEET ALONG THE SOUTH LINE OF SAID
SOUTHEAST 1:470:A POINT ON THE WEST LINE OF SOUTH PULASKI ROAD AS WIDENED PER
ORDINANCE PASEELLRY THE CITY COUNCIL OF CHICAGO, ON SEPTEMEBR 12, 1928, SAID

POINT BEING THE PLACYE OF BEGINNING OF THE FOLLOWING DESCRIBED PARCEL OF LAND;
THENCE SOUTH ¢ DEGRECS, 13 MINUTES, 21 SECONDS EAST, ALONG THE SOUTHERLY

EXTENSION OF SAID WESTINE OF SOUTH PULASKI ROAD AS WIDENED, 30.00 FEET; THENCE
NORTH 73 DEGREES, 29 MINUT &2, 19 SECONDS WEST, 164.42 FEET TO A POINT ON THE

SOUTIH LINE QF SAID SOUTH EAST 14, SAID POINT BEING 100,00 FEET WEST OF SAID

POINT OF BEGINNING; THENCIE SOVTTIS89 DEGREES, 48 MINUTES, 533 SECONDS WEST, ALONG

THE SOUTH LINE OF SAID SOUTH EAST 4. 169.50 FEET; THENCE NORTH 0 DEGREES, 11

MINUTES, 07 SECONDS WEST. 22.00 FEETALONG A LINE DRAWN PERPENDICULARLY TO SAID
SOUTH LINE OF THE SOUTHEAST 1/4; THINCE 'SOUTH 89 DEGREES, 48 MINUTES, 53 SECONDS

WEST 589.68 FEEET ALONG A LINE 22,00 FEEY THORTH OF AND PARALLEL WITH SAID SOUTH

LINE OF THE SOUTHEAST 14, TO THE POINT OF (INTERSECTION WITH A LINE DRAWN AT A

POINT ON THE SOUTH LINE OF SAID SOUTH 1/4, 152 26,FEET EAST OF THE SOUTHWEST

CORNER OF THE EAST 12 OF THE SOUTHWEST 14 GF TilE SOUTHEAST 1/4 OF SAID

SOUTHEAST 174 OF SECTION 22 TOA POINT ON THE WELTVLINE OF SAID EAST HALF, 71.30

FEET NORTH OF THE SOUTHWEST CORNER THEREOF; THENLE NORTH 55 DEGREES, 18 MINUTES, 07
SECONDS WEST, 112,511 FEET ALONG THE LAST DESCRIBED 'NTERSECTING LINE AND ITS NORTH
WESTERLY EXTENSION TO A POINT ON A LINE DRAWN 21,364 FEZT WEST OF AND PARALLEL WITH
THE WEST LINE OF THE EAST 172 OF THE SOUTHWEST 174 OF THESOUTHEAST 14 OF THE
SOUTHEAST 174 OF SAID SECTION 22; THENCE NORTH 0 DEGREES, 14 0ANUTES, 3¢ SECONDS WEST
5777 FEET, ALONG SAID PARATLEL LINE TO THE NORTH LINE OF THE SOUTH 172 OF THE
SOUTHEAST {/4.OF THE SOUTHEAST 1:14 OF SAID SECTION 22; THENCE NOETH 89 DEGREES, 31
MINUTES, 40 SECONDS EAST, 544.614 FEET ALONG SAID NORTH LINE TO A POWNT, SAID POINT BEING
474.00 FEET (AS MEASURED ALGNG SAID NORTH LINE) WEST OF THE EAST LINE Ot THE SOUTHEAST
174 OF SAID SECTION 22; THENCE SOUTH 0 DEGREES, 08 MINUTES, 20 SECONDS EAST A2.ONG A LINE
DRAWN PERPENDICULARLY TO SAID NORTH LINE, 263.00 FEET; THENCE NORTH 89 DIFGREES, 51
MINUTES, 40 SECONDS LAST, 17.20 FELY; THENCT SOUTH 0 DEGREES. 08 MINUTIES, 20 SeCUNDS
EAST, 338.36 FEET TO THE POINT OF INTERSECTION WITH A LINE DRAWN 62.50 FEET NOKT L OF AND
PARALLEL WITH THESOUTH LINI. OF THE SOUTHEAST 174 OF SAID SECTION 22; THENCE NORTI 89
DEGRELS, 48 MINUTES, 53 SECONDS EAST, 121.22 FEET ALONG SAID PARALLEL LINI: TO THE POINT
OF INTERSECTION WITH A LINE DRAWN PERPENDICULARLY TO SAID SOUTH LINE AT A POINT ON
SAID SOUTH LINE. 336,50 FEET (AS MEASURED ALONG SAID SOUTH LINE) WEST OF THE SOUTHEAST
CORNER OF SAID SOUTHEAST b4y THENCE SOUTH 82 DEGREES. 47 MINUTES, 20 SECONDS EAST,
$70.90 FEET TO THE POINT OF INTERSECTION WITH A LINE DRAWN 40.30 FEET NORTFI OF AND
PARALLEL WITH THE SOUTITLINE OF SAID SOUTHEAST §74; THENCE NORTH 89 DEGREES. 4%
MINUTES, 53 SECONDS FAST, 100.20 FEET ALONG SANY PARALLEL LINE TO THE WEST LINE OF
SOUTH PULASK] ROAD AS WIDENED PER ORDINANCE PASSED BYTHE CITY COUNCIL OF CHICAGO,
ON SEPTEMBER 12, 1928: THENCE SOUTH 1 DEGREE. 19 MINUTES, 19 SECONDS WEST.7.50 FEET
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ALONG SAID WEST LINE OF SOUTH PULASKI ROAD AS WIDENED T0 AN ANGLE POINT ON SAID
WEST LINL, SAID ANGLE POINT BEING 67.00 FEET WEST OF THE EAST LINE AND 33.00 FEET NORTH
OF THE SOUTH LINE OF SAID SOUTHEAST 173 OF SECTION 22: THENCE SOUTH 0 DEGREES, 13

FEET TO THE PEACE OF BEGINNING, IN COOK COUNTY. ILLINOIS.

EXCLUDING FROM THE FOREGOING DESCRIPTION OF SAIND) PARCEL I, THE PARCEL OF REAL
ESTATE DESCRIBLED AS FOLLOWS:

THAT PART OF THE NORTHEAST 1/4 OF SECTION 27, TOWNSHIP 38 NORTH, RANGE 13, EAST
OF THETHHRD PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:

COMMENCESGAT THE NORTHEAST CORNER OF SAID NORTHEAST 14; THENCE SOUTH 89
DEGREES, 48 MISUTES. 53 SECONDS WEST, 67.00 FEET ALONG THE NORTH LINE THEREOF TO

A POINT ON THEWEST LINE OF SOUTH PULASKI ROAD AS WIDENED PER ORDINANCYE: PASSED BY
THE CITY. COUNCIZ 3 CHICAGO, ON SEPTEMBER 12, 1928, SAID POINT BEING THE PLACE OF
BEGINNING OF THE FOLEOWING DESCRIBED PARCEL OF LAND; THENCE SOUTH 0 DEGREES. 13
MINUTES, 21 SECONDS EAST. ALONG THE SOUTHERLY EXTENSION OF SAID WEST LINE OF SOUTH
PULASKI ROAD AS WIDENED, 30.00 FEET, THENCE NORTH 73 DEGREES, 29 MINUTES, 19 SECONDS
WLEST, 10442 FEET TO A POINT ONTHE NORTH LINE OF SAID NORTH EAST 144, SAID POINT BEING
H00.00 FEET WEST OF THI POINT/OF BEGINNING; THENCE NORTH 89 DEGREES, 4% MINUTES, 53
SECONDS EAST, 100.06 FEET ALONC SAID NORTH LINE TO THE PLACE OF BEGINNING, IN COOK
COUNTY. ILLINOIS.

PARCEL 2:

NON-EXCLUSIVE EASEMENTS AND NON-EXCLUSIVE BIGHTS CREATED BY A CERTAIN "EASEMENT,
CONSTRUCTION AND MAINTENANCE AGREEMENT" 2ATED JUNE 30, 1977 BY AND BETWEEN LA
SALLE AND DOMINICK'S FINER ROODS INC,, AN ILLINGIS'CORPORATION AND RECORDED WITH THE
RECORDER OF DEEDS FOR COOK COUNTY, [LLINOIS, AS DOCUMENT 24061884 AND AMENDMENTS
RECORDED AUGUST &, 1980 AS DOCUMENT 86343420 AND REZCORDED SEPTEMBER 3, (999 AS
DOCUMENT 99843419 AS AN APPURTENANT TO SAID PARCEL | OVER AND THROUGH THAT SUB-
PARCEL OF REAL ESTATE DESCRIBED AS FOLLOWS:

SUBPARCEL A:

THAT PART OF THE SOUTH EAST 1:4 OF SECTION 22, TOWNSHIP 38 NORTH, RANGE 13, EAST
OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTH EAST CORNER OF SAID SOUTH EAST F4; THENCE NORT(L)
DEGREES, 13 MINUTES, 21 SECONDS WEST. ALONG THE CAST LINE THEREOF, 663.49 FEELC TO

THE NORTITLINE OF THE SOUTH 172 OF THE SQUTH EAST 1/4 OF SAID SOUTH EAST 1/4;

THENCE SOUTH 89 DEGREES, 51 MINUTES. 40 SECONDS WEST ALONG SAID NORTH LINE. 30.00 FEET
TO THE POINT OF BEGINNING OF THE FOLLOWING DESCRIBED PARCEL OF LAND, SAHD POINT OF
BEGINNING BEING ON THI: WEST LINE OF SOUTH PULASKI ROAD AS WIDENED PER ORDINANCE
PASSED BY THE CITY COUNCIL OF CHICAGO ON SEPTEMBER 12, 1928: THENCE SOUTH 39 DEGRLES,
31 MINUTES, 40 SECONDS WEST ALONG SAID NORTH LINE, 424.00 FEET: THENCE SOUTH 0 DEGREES,
08 MINUTLS, 20 SECONDS EAST ALONG A LINE DRAWN PERPENDICULARLY TO SAID NORTH LINE,
263.00 FEET: THENCE NORTI 89 DEGREES, 31 MINUTES, 40 SECONDS EAST, 1720 FEET: THENCE
SOUTH 00 DEGREES. 08 MINUTES. 20

SECONDS EAST, 33836 FEET TO THE POINT OF INTERSECTION WITH A LINE DRAWN 62.50

FEET NORTH OF AND PARALLEL WITH THE SOUTH LINE OF THE SOUTH EAST B4 OF SAID
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SECTION 22: THENCE NORTH 39 DEGREES, 48 MINUTES, 53 SECONDS CAST, 12122 FEET

ALONG SAID PARALLEL LINE TO THE POINT OF INTERSECTHON WITH A LINE DRAWN
PERPENDICULARLY TO SAID SOUTH LINE AT A POINT OF SAID SOUTH LINE 336,50 FEIT (AS
MEASURED ALONG SAID SOUTH LINE) WEST OF THE SOUTH EAST CORNER OF SAID SOUTH EAST 1/4:
THENCE SOUTH &2 DEGREES, 47 MINUTES. 20 SECONDS EAST, 170,90 FEET TO THIE

POINT OF INTERSECTION WITH A LINE DRAWN 40.50 FEET NORTH OF AND PARALLEL WITH THE
SOUTH LINT: OF SAID SOUTH EAST /4, THENCE NORTH 89 DEGREES, 48 MINUTES, 53

SECONDS EAST. 100,20 FEET ALONG SAID PARALLEL LINE TO THE WEST LINE OF SOUTH
PULASKI ROAD AS WIDENED PER ORDINANCE PASSED BY THE CITY COUNCIL OF CHICAGO, ON
SEPTEMBER 12, 1928 THENCE NORTH 1 DEGREE, 19 MINUTES, 19 SECONDS EAST, 623.25

FEET ALONG SAID WEST LINE OF SOUTH PULASKT ROAD AS WIDENED TO THE PLACE OF
BEGINNINGUIN COOK, COUNTY, ILLINOIS.

EXCLUDINGPOM THE FOREGOING SUBPARCEL A, THAT PORTION THEREOF DESCRIRED AS
FOLLOWS:

THAT PART OF THE S0LCTH EAST 1/4 OF SECTION 22, TOWNSHIP 38 NORTH, RANGE 13, EAST
OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:

COMMUENCING AT THL SOUTH EAST CORNER OF SAID SOUTH EAST 1/44; THENCE NORTH 0

DEGREES, 13 MINUTES, 21 SECONDS WEST ALONG THE EAST LINE THEREOFT, 663.49 FEET TO

THE NORTH LINE OF THE SOUTH 172 OF THE SOUTH EAST 1/4 OF SATD SOUTH EAST 1/4;

THENCE SOUTH 89 DEGREES, 51 MINUTER, 40 SECONDS WEST ALONG SAID NORTH LINL 474.00 FEET,
THENCE SOUTH 0 DEGRETS, 08 MINUTES, 20 SECONDS EAST ALONG A LINE DRAWN
PERPENDICULARLY TO SAID NORTH LINE;44.00 FEET TO THE POINT OF BEGINNING OF THE
FOLLOWING DESCRIBED PARCEL OF LAND; THEMCE CONTINUING SOUTI! 0 DEGREES, 08 MINUTES,
20 SECONDS EAST ALONG SAID PERPENDICULAR LINE, 223.00 FEET: THENCE NORTH 89 DEGREES, 31
MINUTES, 40 SECONDS EAST, 411.49 FEET: THENCE NORTH 0 DEGREES, 08 MINUTES, 20 SECONDS
WEST, 223.00 FEET TO THE POINT OF INTERSECTION w1 TH A LINE DRAWN, 40.00 FEET SOUTH OF AND
PARALLEL WITH THE NORTH LINE OF THE SOUTH 1/2 GEFE SOUTH EAST 1/4 OF THE SOUTH EAST
174 OF SAID SECTION 22; THENCE SOUTH 89 DEGREES, 51 MFNWTES, 40 SECONDS WEST, 411.49 FEET
ALONG SAID PARALLEL LINE TO THE PLACE OF BEGINNING AN COOK COUNTY, ILLINOIS,

PARCEL 3:

THOSE NON-EXCLUSIVE EASEMENTS AND NON-EXCLUSIVE RIGHTS ATPUKTENANT TO AND FOR
THIE BENEFIT OF SAID PARCEL 1 AS CREATED BY THAT CERTAIN AGREEMENT DATED AUGUST 3,
1976 MADE BY LA SALLE, NALCO CHEMICAL COMPANY AND KATALCO CORPORATION RECORDED
WITH THE RECORDIR OF DEEDS FOR COOK COUNTY, ILLINOLIS ON NOVEMEBR 2, 1976 AS
DOCUMENT NUMBER 23696846 AND AMENDMENT RECORDED SEPTEMBER 3, 199%-A5 OCUMENT
99843419 OVER THE REAL ESTATE DESCRIBED AS FOLLOWS:

THAT PART OF THE NORTH EAST 14 OF SECTION.27, TOWNSHIP 38 NORTH, RANGE 13, EASI
QF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTH LEAST CORNER OF SAID NORTH EAST 14 THENCE SOUTH 8Y
DEGREES, 48 MINUTES. 33 SECONDS WEST, 67.00 FEET, ALONG THE NORTH LINE THEREOF TO A
POINT ON THE WEST LINE OF SOUTH PULASK] ROAD AS WIDENED PER ORDINANCE PASSED BY THE
CITY COUNCIL OF CHICAGO, ON SEPTEMBER 12, 1928, SAID POINT BEING THE PLACE OF BEGINNING
OF THE FOLLOWING DESCRIBED PARCEL OF LAND; THENCE SOUTH 0 DEGREES, 13 MINUTES. 21 _
SECONDS EAST. ALONG THE SOUTHERLY EXTENSION OF SAID WEST LINE-OF SOUTH PULASK] ROAD
AS WIDENED, 30.00 FEET; THENCE NORTH 73 DEGREES, 29 MINUTES, 19 SECONDS WEST, 104.42 FEET
TO A POINT ON THE NORTI LINE OF SAID NORTH EAST 1/4, SAID POINT BEING 100.00 FEET WEST OF
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THIE POINT OF BEGINNING: THENCLE NORTH 89 DEGREES. 48 MINUTES, 33 SECONDS EAST. 100.00 FEFY
ALONG SAID NORTH LINE TO THE PLACE OF BEGINNING, IN COOK COUNTY, ILLINOIS,

ADDRESS: 7050 SOUTH PULASKT ROAD, CHICAGO. L. 60629

PIN: 19 22417 (14 0000
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EXHIBIT B
Special Provisions for the State of Rlinois
The following provisions are incorporated by reference into Section 7.20 of the
attached Mortgage. 1T any conflict or inconsistency exists between this Exhibit B and the

remainder of the attached Mortgage, this Exhibit B shall govern.

(a) NLLINQIS MORTGAGE FORECLOSURE LAW.

) In the event that any provision in this Mortgage shall be inconsistent with
any provision of the Hinots Mortgage Foreclosure Law (735 TLCS 5/15-1101 ¢t seg. herein
called the “£cet™), the provisions of the Act shall take precedence over the provisions of this
Mortgage, but'skell not imvalidate or render unenforceable any other provision of this
Mortgage that can’h¢ construed in a manner consistent with the Act.

(i) If any provision of this Mortgage shall grant to Mortgagee any rights or
remedies upon the occurtence and during the continuation of an Event of Default of
Mortgagor, which are more (tinuted than the rights that would otherwise be vested in
Mortgagee under the Act in the abuedice of said provision, Mortgagee shall be vested with
the rights granted in the Act to the wil extent permitted by law.

(i) Without limiting the foregomy, all expenses incurred by Mortgagee (o the
extent reimbursable under Sections 15-1514 and 15-1512 of the Act, whether incurred
before or afier any decree or judgment of foreclosire, and whether or not enumerated in this
Mortgage, shail be added to the Indebtedness.

(iv)  Morigagor acknowledges that the transaction of which this Mortgage is a
part is a transaction that does not include cither agriculial real estate (as defined in
Section 15-1201 of the Act) or residential real estate (as detines i Section 15-1219 ot the
Act), and to the full extent permitted by law, hereby voluntarily antt knowingly waives its
rights 10 reinstatement and redemption to the extent allowed under Section 13-1610(b) of
the Act, and to the full extent permitted by law, the benefits of allweszit and future
valuation, appraisement, homestcad, exemption, stay, redemption and marstorem laws
under any state or federal law.

(v} Mortgagor and Mortgagee shall have the benefit of all of the provisions of
the Act, including all amendments thereto that may become effective from time to time
alier the date hereol. In the event any provision of the Act that is specifically referred o
herein may be repealed, Mortgagee shall have the benefit of such provision as most recently
existing prior to such repeal, as though the same were incorporated herein by express
reference.
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(b)  WAIVERS.

(1} Mortgagor agrees, to the fullest extent that Mortgagor may lawfully so agree,
that Mortgagor will not at any time insist upon or plead or in any manner whatsoever claim
the benefit of any valuation, stay, extension, or exemption law now or hereafier in foree, in
order to prevent or hinder the enforcement or foreclosure of this Mortgage or the absolute
sale o the Property or the possession thereof by any purchaser at any sale made pursuant to
any provision hereol, or pursuant to the decree ol any court of competent jurisdiction; but
Mortgagor and any of Mortgagor’s successors or assigns, so long as permitied by law now
or hereaiier, hereby waive the benefit of all such laws. Mortgagor, to the extent permitted
by law, kcicby waives any and all right to have the Property marshalled upon any
foreclosure (o) this Mortgage, or sold in inverse order of alienation, and agrees that
Mortgagee or anv court having jurisdiction to foreclose this Mortgage may sell the Property
as an entirety, 162y law now or hereafler in force referred to in this Paragraph of which
Mortgagor or Mortzagor’s successors or assigns might take advantage despite the
provisions hercof, shall‘nereafier be repealed or cease 1o be in force, and such law shall not
thercatier be decmed to constiwte any part of the contract herein contained or to preclude
the operation or application of ib2 nrovisions of this Paragraph,

(i) In the event of the commencement of judicial proceedings to foreclose this
Mortgage, Mortgagor, on behalf of Mortgagor, its successors and assigns, and cach and
every person or entity they may legally bird ~icquiring any interest in or title to the Property
subsequent. to the date of this Mortgage: © fa) expressly waives any and all rights of
appraisement, valuation, stay, extension and (1o fie extent permitted by law) reinstatement
and redemption from sale under any order or decriz-of foreclosure of this Mortgage; and
{b), to the extent permitted by applicable law, agrees thit when sale is had under any decree
of foreclosure of this Mortgage, upon confirmation of suzp-sale, the officer making such
sale, or his successor in office, shall be and is authonzed ifamediately to exceute and
detiver 1o any purchaser at such sale a deed conveying the Property, showing the amount
paid therefor, or if purchased by the person in whose favor the order or decree 15 entered,
the amount of his bid thercfor.

(¢)  MAXIMUM AMOUNT_SECURED. The maximum principai - indebtedness
secuicd by this Mortgage shall not exceed $1,662.857.447.20.

(d) N LIEN MANAGEMENT AGREEMENTS. Mortgagor shall include a “no lien”
provision in any property management agreement hereafter entered into by Mortgagor with a
property manager for the Property, whereby the property manager waives and releases any and all
mechanics® lien rights that the property manager, or anyone claiming through or under the property
manager, may have pursuant io 770 ILCS 60/1. Such property management agreement contamming
such “no lien” provision or a short form thereof shall, at Lender’s request, be recorded with the
Recorder of Deeds of Kankakee County, Hlinois, as appropriate.
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(e)  COLLATERAL PROTECTION ACT. Unless Mortgagor provides Morigagee with
evidence of the msurance required by this Mortgage or any other Loan Document, Mortgagee may
purchase insurance at Mortgagor’s expense to protect Mortgagee’s interest in the Property or any
other collateral for the Indebiedness secured hereby. This insurance may, but need not,. protect
Mortgagor’s intercsts. The coverage Mortgagee purchases may not pay any claum that Mortgagor
makes or any claim that is made against Mortgagot in connection with the Property or any other
collateral for the Tndebtedness secured hereby.  Mortgagor may later ¢ancel any insurance
purchased by Mortgagee, but only alter providing Mortgagee with evidence that Mortgagor has
obtained insurance as required under by this Mortgage or any other Loan Document. If Mortgagee
purchases fizurance for the Property or any other collateral for the Indebtedness secured hercby,
Mortgagor snzll be responsible for the costs of that insurance. including interest n any other
charges that Montgagee may lawfully impose in connection with the placement of the insurance,
until the effective d-te of the cancellation or expiration of the insurance. The costs of the insurance
may be added to the Jndebtedness secured hereby. The costs of the insurance may be more than the
cost of insurance that Maorrgagor may be able 1o obtain on its own.

(N FIXTURE F1LING.  This Mortgage shall also constitute a “fixture filing™ for
the purposes of the UCC against a'l-al the Property that 1s or s 1o become Fixtures. Information
concerning the security interest hierein granted may be obtained at the addresses of Mortgagor
(Debtor) and Mortgagee (Secured Paity) 2s set forth i the first paragraph of this Mortgage.

(g)  FUTURE ADVANCES. | This-Mortgage sccures not only present Indebtedness
but also future advances, whether such future_advances are obligatory or are o be made at the
option of Mortgagee, or otherwise. The amount ‘of Indebtedness secured hereby may increase or
decrease from time to time, and the rate or rates of interest payable may vary from time to time.
Notwithstanding the foregoing, in no event shatt the total-amount of the Loan proceeds disbursed
plus any such additional amounts exceed $1,662,857,447.20.

()  MATURITY DATE. The maturity date of thic-lidebtedness secured by this
Mortgage: assuming exercise of all extension options under terms et fic-Loan Agreement, is July
20, 2020.

(1) LoAN MADE FOR BUSINESS PURPOSES.  Grantor ackingwledges and agrees
that (a) the proceeds of the Loan will be used in conformance with subparagraphi{1 (1} of Scetion 4
of “An Act in relation to the rate of intercst and other charges m connection witl! sales on credit
and the fending of money,” approved May 24, 1879, as amended (815 ILCS 2054(13()3): (b) the
Indebtedness secured hereby has been incarred by Grantor solely for business purposes 6f Grantor
and for Grantor’s investment or profit, as contemplated by said Section 4; (¢) the Indebledness
secured hereby constitutes a loan sccured by real estate within the purview of and as contemplated
by said Scction 4; and (d) the secured Indebtedness is an exempled transaction under the Truth-In-
Lending Act, 15 U.S.C. Sec. 1601 cl. seq. has been entered into solely for business purposes of
Grantor and for Grantor's investment or profit, as contemplated by sowd section.
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(1) PROTECTIVE ADVANCES. Without limitation on anything contained in this
Mortgage, all advances, disbursements and expenditures made by Mortgagee before and during a
foreclosure, and before and atter a judgment of foreclosure, and at any time prior to sale, and,
where applicable, after sake and during the pendency of any related proceedings, for the following
purposcs, in addition to those otherwisc authorized by this Morigage or by the Hlinois Mortgage
Foreclosure Act, 735 ILCS 5/15-1101 ef seq.(the *Act™), shall have the benefit of all applicable
provisions of the Act, including those provisious of the Act referred to below (collectively,
“Protective Advances™):

(1) all advances by Mortgagee in accordance with the terms of this Morigage to:
(A) preserve or maintain, repair, restore or rebuild any improvements upon the Property:
(B} prescvve the lien of this Mortgage or the priority thereof; or (C) enforce this Mortgage,
as referred to in Subsection (b)(5) of Section 5-1302-of the Act;

(2)  ‘payiments by Mortgagee oft (A) when due installinents of principal. interest
or other obligatiorsin accordance with the terms of any senior mortgage or other prior lien
or encumbrance on the Freperty; (B) when due instaliments of real estate taxes and
assessments, general and spe=tal and all other taxes and asscssments of any kind or nature
whatsoever which are assetsed or imposed upon the Property or any part hereof; (C) other
obligations authorized by this Murtgage; or (D) with court approval, any other amounts in
connection with other liens, encumbrances or interests reasonably necessary to preserve the
status of title, as referred to in Secticn 15-1505 of the Act;

(3)  advances by Mortgagee in settiement or compromise of any claims asserted
by claimants under senior mortgages or any pristdiens;

(4)  reasonable attorneys’ ftes and othet expenses meurred: (A) in conneetion
with the foreclosure of this Mortgage as referred to in Secticn 15-1504(d)}2) and [5-1510
of the Act; {B) in connection with any action, suit or proceeing brought by or against
Mortgagee for the enforcement of this Mortgage or arising {rotpshe interest of Morigagee
heréunder; or (C) in the preparation for the commencement or doiznse of any such
foreclosure or other action;

(5)  Mortgagee’s fees and costs, including reasonable attorneys™ o2k, arising
between the entry of judgment of foreclosure and confirmation hearing as releried to in
Subsection (b)(1) of Section 135-1508 of the Act:

(6)  expenses deductible from proceeds of sale as referred {0 in subsections (a)
and (b} of Section 15-1512 of the Act;

(7)  expenses incurred and expenditures made by Mortgagee for any one or more
of the following: (A) if alt or any portion thereol constitutes one or more units under a
condominium declaration, assessments imposed upon the unilt owner thereof; (B) if any
interest in the Property is a leaschold estate under a lease or sublease, rentals or other
payments required to be made by the lessee under the terms of the Jease or sublease; (C)
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premiums for casualty and liability insurance paid by Mortgagee whether or not Mortgagee
or a receiver i§ in possession, if reasonably required, in reasonable amounts, and all
renewals thereof, without regard to the limitation to maintaining existing insurance in effect
at the time any receiver or mortgagee takes possession of the Properly as imposed by
subscction (¢)(1) of Section 15-1704 of the Act; (D) repair or restoration of damage or
destruction in excess of available insurance proceeds or condemnation awards; ()
payments required or deemed by Mortgagee to be for the benefit of the Property or required
to be-made by the owner of the Property under any grant or declaration of casement,
easement agreement, agreement with any adjoining land owners o instruments creating
covenants or restrictions for the benefit of or affecting the Property; (F) shared or common
expeiten assessments payable to any association or corporation in which the owner of the
Property 's a member if in any way affecting the Property; (G) costs incurred by Mortgagee
for deme’1tiun, preparation for and completion of construction; and (1) pursuant to any
lease or other apreement, for occupancy of the Property. '

All Protective Advances shall be so much additional Indebtedness secured by this Mortgage,
and shall become immedhatel dae-and payable without notice and with interest thereon from the
date of the advance until paid at'the 2efault Rate. This Mortgage shall be a lien for all Protective
Advances as to subsequent purchasers and judgment creditors. form the time this Mortgage is
recorded pursuant to subsection (b)(1)of Section 13-1302 of the Act. All Protective Advances
shall, except to the extent, if any, that any-wrine same are clearly contrary to or inconsistent with the
provisions of the Act, apply to and be included in-{A) determination of the amount of Indebtedness
secured by this Mortgage at any time; (B) the atvount of the Indebtedness found due and owing to
Mortgagee in a judgment of foreclosure and any subsequent, supplemental judgments, orders,
adjudications or findings by any court of any additiona’ 1zilebtedness becoming due afier such entry
of judgment (it being agreed that in any foreclosure judgnieit; the comt may reserve jurisdiction for
such purposc): (C) if right of redemption 1s deemed not to be waived by this Morigage, computation
ol any amounts required to redeem, pursuant to Subsections (d)(2) and (e) of Section 5-1603 of the
Act; (D) determination of amounts deductible from sale proceeds parsuant to Section 15-1512 of the
Act; (E) application of income in the hands of any receiver or Mortgagze Ui possession; and (F)
computation of any deficiency judgment pursvant to subsections (b) (2) aud t2) of sections 15-1508
and Section 15-1511 of the Act.
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EXHIBIT C
Excluded Collateral

“Excluded Collateral” means:

(a) all Credit Card Accounts Receivable;

(b) alt Pharmacy Receivables;

{c) all Tnventory;

(d) all Chattel Paper relating to Credit Card Accounts Receivable and
Pharmacy Receivables;

(e all Instruments relating to Credit Card Accounts Receivable and
Pharmacy Receivables;

() ~d Trescription Lists;

(2} aft Documents relating to any Inventory:

(L) all DeposicAccounts;

(1) all cash and <esh equivalents;

Q) all books and records pertaining to the any of the foregoing; and

(k) to the extent not otherv/ise included, all Proceeds, insurance claims,

Supporting Obligations aid products of any and all of the foregoing
and all collateral security ard zuarantees given by any person or
entity with respect to any of the feccgoing.

“Credit Card Accounts Receivable™ means each Account together with all income,
paymients and proceeds thercof, owed by a credit card payment processor or an issuer of
credit cards to a Borrower resulting from charges by a customer of « Gravn Member (other
than Scars Canada) on credut cards issued by such issucr in connection with the sale of
goods by a Group Member (other than Sears Canada), or services perfoied by a Group
Member (other than Sears Canada), in each case in the ordinary course ol its pusiness.

“Chattel Paper™ as defined in the New York Uniform Comimercial Code (“UCC™).
{ ASAS

“Group Members™ as defined in in that certain Second Amended and Restated
Credit Agreement, dated as of Apnl 8, 2011, as amended October 2, 2013, among inter alia
Guarantar, certain affiliates of Guarantor, Bank of America, N.A., as Administrative Agent,
and the fenders party thereto,

“Peposit Accounts™ as defined in the UCC,
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"Documents™ as defined i the UCC.

“Instruments™ as defined in the UCC.

“Inventory™ as detined in the UCC,

“Pharmacy Receivables” means Accounts (as defined in the UCC) arising from the

sale of prescription drugs or other Inventory which can be dispensed only through an order
of a licensed professional,

“Proceeds™ as defined in the UCC.

“Preseription List™ means all righ, title and interest of any Borrower in and to ali
prescripfion files maintained by it or on its behalf, including without limitation, all patient
profiles, cusiopwer lists, customer information, and other records of prescriptions filled by it,
in whatever forid #nd wherever maintained by it or o its behalf, and all goodwill and other
intangible assets arising from the maintenance of such records and the possession of the
information contained-thzrein.

“Supporting Obligations™ as defined in the UCC.




