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THIS MORTGAGE AND SECURITY AGREEMENT (this “Security
Instrument”) is made as of the 5™ day of October, 2018, by WI-FI FAIRWAY, LLC, an
Ilinois limited liability company, having its principal place of business at 8170 McCormick
Blvd., Suite 100, Skokie, Illinois 60076-2914 (“Borrower”), as mortgagor, to MORGAN
STANLEY BANK, N.A,, a national banking association, having an address at 1585 Broadway,
New York, New York 10036 (“Lender”), as mortgagee.

RECITALS:

Borrower by its promissory note of even date herewith given to Lender is
indebted to"{Lender in the principal sum of SIX MILLION THREE HUNDRED THOUSAND
AND 00/100-DOLLARS ($6,300,000.00) (the “Loan_Amount”) in lawful money of the United
States of Amédrica (the note together with all extensions, rencwals, modifications, substitutions
and amendments thereof shall collectively be referred to as the “Note”), with interest from the
date thereof at the raies set forth in the Note, principal and interest to be payable in accordance
with the terms and condit’ons provided in the Note.

Borrower desircedo secure the payment of the Debt (defined in Section 2.1) and
the performance of all of its obligaiions under the Note and the Other Obligations (defined in
Section 2.2).

A4RTICLE I
GRANTS CFSECURITY

Section 1.1 Property Mortgaged .~ Borrower does hereby irrevocably mortgage,
grant, bargain, sell, pledge, assign, warrant, transfei-arid convey to Lender, and grant a security
interest to Lender in, the following property, rights, intérests and estates now owned, or hereafter
acquired by Borrower (collectively, the “Property™):

(a)  Land. The real property described in Exkirit A attached hereto and made
a part hereof (the “Land”);

(b)  Additional Land. All additional lands, estates tra development rights
hereafter acquired by Borrower for use in connection with the Land and the/devzlopment of the
Land and all additional lands and estates thercin which may, from time to time, by.supplemental
mortgage or otherwise be expressly made subject to the lien of this Security Instrurient;

(c) Improvements. The buildings, structures, fixtures, additions,
enlargements, extensions, modifications, repairs, replacements and improvements now or
hereafter erccted or located on the Land (the “Improvements”);

(d)  Easements. All easements, rights-of-way or use, rights, strips and gores of
land, streets, ways, alleys, passages, sewer rights, water, water courses, water rights and powers,
air rights and development rights, and all estates, rights, titles, interests, privileges, liberties,
servitudes, tenements, hereditaments and appurtenances of any nature whatsoever, in any way
now or hereafter belonging, relating or pertaining to the Land and the Improvements and the
reversion and reversions, remainder and remainders, and all land lying in the bed of any street,
road or avenue, opened or proposed, in front of or adjoining the Land, to the center line thereof
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and all the estates, rights, titles, interests, dower and rights of dower, curtesy and rights of
curtesy, property, possession, claim and demand whatsoever, both at law and in equity, of
Borrower of, in and to the Land and the Improvements and every part and parcel thereof, with
the appurtenances thereto;

(e)  Fixtures and Personal Property. Al machinery, equipment, fixtures
(including, but not limited to, all heating, air conditioning, plumbing, lighting, communications,
and elevator fixtures) and other property of every kind and nature whatsoever owned by
Borrower, or in which Borrower has or shall have an interest, now or hereafter located upon the
Land and the Improvements, or appurtenant thereto, and usable in connection with the present or
future ope<ation and occupancy of the Land and the Improvements and all building equipment,
materials and’supplies of any nature whatsoever owned by Borrower, or in which Borrower has
or shall havelar. interest, now or hereafter located upon the Land and the Improvements, or
appurtenant theiets —or usable in connection with the present or future operation and occupancy
of the Land and the Iniprovements (collectively, the “Personal Property™), and the right, title
and interest of Borrower in and to any of the Personal Property which may be subject to any
security interests, as defined-in the Uniform Commercial Code, as adopted and enacted by the
state, states, commonwealtii o commonwealths where any of the Property is located (the
“Uniform Commercial Code™), und all proceeds and products of the above;

(f)  Leases and Renis. All leases, subleases and other agreements affecting the
use, enjoyment or occupancy of the Laid and/or the Improvements heretofore or hereafter
entered into and all extensions, amendments)and modifications thereto (collectively, the
“Leases™), whether before or after the filing Uy or against Borrower of any petition for relief
under 11 U.S.C. §101 et seq., as the same may be amended from time to time (the “Bankruptey
Code”) and all right, title and interest of Borrower, its successors and assigns therein and
thereunder, including, without limitation, any guarantics 4f the lessees’ obligations thereunder,
cash, letters of credit or securities deposited thereunder to secure, the performance by the lessees
of their obligations thereunder and all rents, additional rents, earlyermination fees and payments
and other termination fees and payments (any such early termination fees, payments and other
termination fees and payments, the “Lease Termination Fees”), revonues, issues and profits
(including all oil and gas or other mineral royalties and bonuses) from the Land and the
Improvements, whether paid or accruing before or after the filing by or agairst Borrower of any
petition for relief under the Bankruptcy Code (collectively, the “Rents”) and-ail proceeds from
the sale or other disposition of the Leases and the right to receive and apply the Rents to the
payment of the Debt;

(2)  Insurance Proceeds. All proceeds of and any unearned premiums on any
insurance policies covering the Property, including, without limitation, the right to receive and
apply the proceeds of any insurance, judgments, or settlements made in lieu thereof, for damage
to the Property;

(h)  Condemnation Awards. All awards or payments, including interest
thereon, which may heretofore and hereafter be made with respect to the Property, whether from
the exercise of the right of eminent domain (including but not limited to any transfer made in lieu
of or in anticipation of the exercise of the right), or for a change of grade, or for any other injury
to or decrease in the value of the Property;
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0 Tax_Certiorari. All refunds, rebates or credits in connection with a
reduction in real estate taxes and assessments charged against the Property as a result of tax
certiorari or any applications or proceedings for reduction;

1) Conversion, All proceeds of the conversion, voluntary or involuntary, of
any of the foregoing including, without limitation, proceeds of insurance and condemnation
awards, into cash or liquidation claims;

(k)  Rights. The right, in the name and on behalf of Borrower, to appear in and
defend any action or proceeding brought with respect to the Property and to commence any
action or riGaeeding to protect the interest of Lender in the Property;

() Agreements.  All agreements, contracts, certificates, instruments,
franchises, perriits, licenses, plans, specifications and other documents, now or hereafter entered
into, and all rightstherein and thereto, respecting or pertaining to the use, occupation,
construction, managem<nt or operation of the Land and any part thereof and any Improvements
or respecting any busiiicss or activity conducted on the Land and any part thereof and all right,
title and interest of Borrowe: sherein and thereunder, including, without limitation, the right,
upon the occurrence and during the continuance of an Event of Default (as defined in
Section 10.1), to receive and collect 25y sums payable to Borrower thereunder;

(m) Intangibles. All uaZenames, trademarks, servicemarks, logos, copyrights,
goodwill, books and records and all other geneial intangibles relating to or used in connection
with the operation of the Property; ‘

(n)  Water Rights, All water aid“water rights, ditches and ditch rights,
reservoirs and storage rights, wells and well rights, sprirgs and spring rights, groundwater rights
(whether tributary, nontributary or not-nontributary), water cantracts, water allotments, water
taps, shares in ditch or reservoir companies, and all other rights of-any kind or nature in or to the
use of water, which are appurtenant to, historically used on or in‘connection with, or located on
or under the Land, together with any and all easements, rights”of way, fixtures, personal
property, contract rights, permits or decrees associated with or used in'connection with any such
rights;

(0)  Accounts, All rescrves, escrows and deposit accounts’ riaintained by
Borrower with respect to the Property including, without limitation, all accounts‘established or
maintained pursuant to the Cash Management Agreement of even date herewith; together with
all deposits or wire transfers made to such accounts and all cash, checks, dralts, certificates,
securities, investment property, financial assets, instruments and other property held therein from
time to time and all proceeds, products, distributions or dividends or substitutions thereon and
thereof: and

(p)  Other Rights. Any and all other rights of Borrower in and to the items set
forth in Subsections (a) through (o) above.

Section 1.2 Assignment of Leases and Rents. Borrower hereby absolutely and
unconditionally assigns to Lender Borrowet’s right, title and interest in and to all current and
future Leases and Rents; it being intended by Borrower that this assignment constitutes a present,

3
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absolute assignment and not an assignment for additional security only. Nevertheless, subject to
the terms of this Section 1.2 and Section 3.8, Lender grants to Borrower a revocable license to
collect and receive the Rents. Borrower shall hold a portion of the Rents sufficient to discharge
all current sums due on the Debt for use in the payment of such sums.

Section 1.3 Security Agreement. This Security Instrument is both a real
property mortgage and a “security agreement” within the meaning of the Uniform Commercial
Code. The Property includes both real and personal property and all other rights and interests,
whether tangible or intangible in nature, of Borrower in the Property. By executing and
delivering this Security Instrument, Borrower hereby grants to Lender, as security for the
Obligatiors (defined in Section 2.3), a security interest in the Personal Property to the full extent
that the Personal Property may be subject to the Uniform Commercial Code.

Secuon 1.4 Pledge of Monies Held. Borrower hereby pledges to Lender any
and all monies now or. hereafter held by Lender, including, without limitation, any sums
deposited in the Escrow Fund (defined in Section 3.5), Net Proceeds (defined in Section 3.7) and
condemnation awards or payments described in Section 3.6, as additional security for the
Obligations until expended ¢ applied as provided in this Security Instrument.

Section 1.5 Congitigns to Grant. TO HAVE AND TO HOLD the above
granted and described Property unto and io the use and benefit of Lender and the successors and
assigns of Lender, forever; PROVIDEL -HHOWEVER, these presents are upon the express
condition that, if Borrower shall well and truly may to Lender the Debt at the time and in the
manner provided in the Note, this Security Insiivinznt and the other Loan Documents, shall well
and truly perform the Other Obligations as set forth/in this Security Instrument and shall well and
truly abide by and comply with each and every covenant'and condition set forth herein and in the
Note, these presents and the estate hereby granted shall cezse, terminate and be void.

ARTICLE II
DEBT AND OBLIGATIONS SECURED

Section 2.1  Debt. This Security Instrument and the grants, assignments and
transfers made in Article I are given for the purpose of securing the payment =fthe following, in
such order of priority as Lender may determine in its sole discretion (the “Debt™:

(a)  the indebtedness evidenced by the Note in lawful moneyqi the United
States of America;

(b)  interest, default interest, late charges and other sums, as provided in the
Note, this Security Instrument or the other Loan Documents (defined in Section 3.2);

(¢)  the Default Consideration (as defined in the Note), if any;

y (d)  all other moneys agreed or provided to be paid by Borrower in the Note,
this Security Instrument or the other Loan Documents;

(e)  all sums advanced pursuant to this Security Instrument to protect and
preserve the Property and the lien and the security interest created hereby; and

4
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() all sums advanced, and costs and expenses incurred by Lender in
connection with the Debt or any part thereof, any renewal, extension, or change of or substitution
for the Debt or any part thereof, or the acquisition or perfection of the security therefor, whether
made or incurred at the request of Borrower or Lender.

Section2.2  QOther Obligations. This Security Instrument and the grants,
assignments and transfers made in Article I are also given for the purpose of securing the
performance of the following (the “Other Obligations”):

(a)  all other obligations of Borrower contained herein;

(b)  each obligation of Borrower contained in the Note and in the other Loan
Documents; aid

(c) (each obligation of Borrower contained in any renewal, extension,
amendment, modificatizn; consolidation, change of, or substitution or replacement for, all or any
part of the Note, this Security Instrument or the other Loan Documents.

Section23  Debt—and Other Obligations. Borrower’s obligations for the
payment of the Debt and the ‘pertormance of the Other Obligations shall be referred to
collectively below as the “Obligations.”

Section 2.4  Payments. Unless payments are made in the required amount in
immediately available funds at the place wher= the Note is payable, remittances in payment of all
or any part of the Debt shall not, regardless of anv receipt or credit issued therefor, constitute
payment until the required amount is actually received 6y Lender in funds immediately available
at the place where the Note is payable (or any other place 2s Lender, in Lender’s sole discretion,
may have established by delivery of written notice thereoi to_Rorrower) and shall be made and
accepted subject to the condition that any check or draft ‘may be handled for collection in
accordance with the practice of the collecting bank or banks.” AAcceptance by Lender of any
payment in an amount less than the amount then due shall be deem<d an acceptance on account
only, and the failure to pay the entire amount then due shall be and continue to be an Event of
Default.

ARTICLE 111
BORROWER COVENANTS

Borrower covenants and agrees that:

Section 3.1  Payment of Debt. Borrower will pay the Debt at the time and in
the manner provided in the Note and in this Security Instrument.

Section 3.2 Incorporation by Reference. All the covenants, conditions and
agreements contained in (a) the Note and (b) all and any of the documents other than the Note or
this Security Instrument now or hereafter executed by Borrower and/or others in connection with
the Loan, together with any supplements, amendments, modifications or alterations thereto
(together with the Note and this Security Instrument, collectively, the “Loan Documents”), are
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hereby made a part of this Security Instrument to the same extent and with the same force as if
fully set forth herein.

Section 3.3  Insurance.

(a) Borrower shall obtain and maintain, or cause to be maintained, insurance
for Borrower and the Property providing at least the following coverages:

(i) [nsurance with respect to the Improvements and building
equipment insuring against any peril now or hereafler included within the classification
“AliRisks of Physical Loss” (including, without limitation, the peril of windstorm) in
amoupts at all times sufficient to prevent Lender from becoming a co-insurer within the
terms ot 1he applicable policies and under applicable law, but in any event such insurance
shall be zna:ntained in an amount which, after application of deductible, shall be equal to
the full insuakle value of the Improvements and building equipment, the term “full
insurable value?'to mean the actual replacement cost of the Improvements and building
equipment (without taking into account any depreciation, and exclusive of excavations,
footings and foundauicns; landscaping and paving) determined annually by an insurer, a
recognized independent ipstiance broker or an independent appraiser selected and paid
by Borrower and in no event less than the coverage required pursuant to the terms of any
Lease;

(i)  Comprehensive general liability insurance, including bodily injury,
death and property damage liability, incurance against any and all claims, including all
legal liability to the extent insurable and-imiposed upon Lender and all court costs and
attorneys’ fees and expenses, arising out Of ¢r_connected with the possession, use,
leasing, operation, maintenance or condition of the Property in such amounts as are
generally available at commercially reasonable premirms and are generally required by
institutional lenders for properties comparable to the Fropeity but in any event for a limit
of $1,000,000 per occurrence and $2,000,000 in the aggragaie and excess liability in the
amount of $5,000,000 per occurrence and $5,000,000 in the agcregate;

(iii)  If applicable, statutory workers’ compensation. insurance with
respect to any work on or about the Property;

(iv)  Business income insurance (A) with loss payable to L.znder; (B)
covering all risks required to be covered by the insurance provided for in subsection (i}
above for a period commencing at the time of loss for such length of time as it takes to
repair or replace with the exercise of due diligence and dispatch for at least twelve (12)
months; (C) containing an extended period of indemnity endorsement which provides
that after the physical loss to the Improvements and Personal Property has been repaired,
the continued loss of income will be insured until such income either returns to the same
level it was at prior to the loss, or for such period as may be reasonably required by the
Lender, and notwithstanding that the policy may expire prior to the end of such period;
and (D) in an amount equal to one hundred percent (100%) of the net operating income
and fixed expenses for the Property for a period of not less than twelve (12) months. The
amount of such business income insurance shall be determined prior to the date hereof
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and at least once each year thereafter based on Borrower’s reasonable estimate of the net
operating income and fixed expenses for the Property for the succeeding twelve (12)
month period, based upon the assumption that no casualty has or will occur. All proceeds
payable to Lender pursuant to this subsection shall be held by Lender and shall be applied
to the obligations secured by the Loan Documents from time to time due and payable
hereunder and under the Note and the other Loan Documents and otherwise as
determined by Lender in its sole discretion; provided, however, that nothing herein
contained shall be deemed to relieve Borrower of its obligations to pay the obligations
secured by the Loan Documents on the respective dates of payment provided for herein
and in the Note and the other Loan Documents except to the extent such amounts are
actuaily paid out of the proceeds of such business income insurance;

(v)  Broad form boiler and machinery insurance (without exclusion for
explosign)-ravering all boilers or other pressure vessels, machinery, and equipment
located in, en-or about the Property and insurance against loss of occupancy or use
arising from any orecakdown in such amounts as are generally required by institutional
lenders for propertiescomparable to the Property;

(vi)  If arty portion of the Improvements is currently or at any time in
the future located in a federally designated “special flood hazard area”, flood hazard
insurance in an amount equai to fA) the maximum amount of such insurance available
under the National Flood Insurarcs Act of 1968, the Flood Disaster Protection Act of
1973, the National Flood Insurance Retorin Act of 1994, the Flood Insurance Reform Act
of 2004, or the Biggert-Waters Flood irsurance Reform Act of 2012, as each may be
amended, plus (B) without duplication, the maximum amount of insurance available
through the National Flood Insurance Prograim, plus (C) such greater amount as Lender
shall reasonably require;

(vi) At all times during which simuctaral construction, repairs or
alterations are being made with respect to the Improvemsnts.(A) owner’s contingent or
protective liability insurance covering claims not covered %y-or under the terms or
provisions of the above mentioned commercial general liability insurance policy; and
(B) the insurance provided for in Subsection 3.3(a)(i) written in a so-catied builder’s risk
completed value form (1) on a non-reporting basis, (2) against all ricks *asured against
pursuant to Subsection 3.3(a)(i), (3) including permission to occupy the Prorerty, and (4)
be in such amount as to avoid application of any co-insurance penalty; and

(viii) Such other insurance with respect to the Property against loss or
damage of the kinds from time to time customarily insured against and in such amounts
as are required by institutional lenders for properties comparable to the Property.

The comprehensive all risk insurance and business income insurance policies

required under subsections (i) and (iv) above shall be required to cover perils of terrorism and
acts of terrorism for the amounts set forth in subsections (i) and (iv) above and with deductibles
no greater than those provided in subsections (i) and (iv) above). If “acts of terrorism” or other
similar acts or events or “fire following” are hereafter excluded from Borrower’s comprehensive
all risk insurance policy or policies required under subsections (i) and (iv) above, Borrower shall .

\
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obtain an endorsement to such policy or policies, or a separate policy from an insurance provider
which maintains at least an investment grade rating from Standard and Poor’s Ratings Services
(that is, “BBB-") and, if they are rating the Securities and if they rate the insurer from Fitch, Inc.
(that is, “BBB-") and from Moody’s Investors Services, Inc. (that is, “Baa3™), insuring against
all such excluded acts or events and “fire following”, to the extent such policy or endorsement is
available, in an amount determined by Lender in its sole discretion (but in no event more than an
amount equal to the sum of 100% of the “Full Replacement Cost” and twelve (12) months
business interruption insurance); provided, such endorsement or policy shall be in form and
substance reasonably satisfactory to Lender. Notwithstanding the foregoing, for so long as the
Terrorism Risk Insurance Act of 2002, as extended and modified by the Terrorism Risk
Insurance Program Reauthorization Act of 2015 (“TRIPRA™) is in effect (including any
extensions thereof or if another federal governmental program is in effect relating to “acts of
terrorism” which nrovides substantially similar protections as TRIPRA), Lender shall accept
terrorism insurance which covers against “covered acts™ as defined by TRIPRA (or such other
program) as full cornriiance with this Section 3.3(a) as it relates to the risks that are required to
be covered hereunder buc 2nly in the event that TRIPRA (or such other program) continues to
cover both domestic and forsign acts of terrorism.

(b)  All insurarce provided for in Subsection 3.3(a) hereof shall be obtained
under valid and enforceable policies {the “Policies” or in the singular, the “Poliey™), and shall be
issued by one or more domestic primary insurer(s) having (i) a general policy rating of A or
better and a financial class of VIII or betier by A.M. Best Company, Inc. (or if a rating of A.M.
Best Company Inc. is no longer available, a(similar rating from a similar or successor service)
and (i) an insurer financial strength rating by @ eredit rating agency approved by Lender (a
“Rating Agency”) of not less than “A-" by S&P o1 such comparable rating by such other Rating
Agency. All insurers providing insurance required by this Security Instrument shall be
authorized to issue insurance in the state or commonweaith in which the Property is located. The
Policy referred to in Subsection 3.3(a)(ii) above shall namg Lender as an additional named
insured and the Policies referred to in Subsection 3.3(a)(i), (iv), (v), (vi}and (vii), and as
applicable (viii), above shall provide that all procceds be payzbiete Lender as set forth in
Section 3.7 hereof. The Policies referred to in Subsections 3.3(a)(i),4 7}, <vi) and (vii) shall also
contain: (i) a standard “non-contributory mortgagee” endorsement or ifs equivalent relating,
inter_alia, to recovery by Lender notwithstanding the negligent or willful acts or omission of
Lender; (ii) to the extent available at commercially reasonable rates, a waiver of subrogation
endorsement as to Lender; and (iii} an endorsement providing for a deductible” ner loss of an
amount not more than that which is customarily maintained by prudent owners 5t similar
properties in the general vicinity of the Property, but in no event in excess of $10,000 per loss.
The Policy referred to in Subsection 3.3(a)(i) above shall provide coverage for contingent
liability from Operation of Building Laws, Demolition Costs and Increased Cost of Construction
Endorsements together with “Ordinance or Law Coverage” with “Time Element”, “Loss to the
Undamaged Portion of the Building”, “Demolition Cost™ and “Increased Cost of Construction”
endorsements if any of the Improvements or any part thereof or the use of the Property shall at
any time constitute legal non-conforming structures or uses under applicable law, in the amount
of coverage requested by Lender. All Policies shall contain (i) a provision that such Policies
shall not be cancelled or terminated, nor shall they expire, without at least thirty (30) days’ prior
written notice to Lender in each instance; and (i) include effective waivers by the insurer of all
claims for Insurance Premiums (defined below) against any loss payees, additional insureds and

8
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named insureds (other than Borrower). Certificates of insurance satisfactory to Lender with
respect to all renewal and replacement Policies shall be delivered to Lender not less than twenty
(20} days prior to the expiration date of any of the Policies required to be maintained hereunder,
which certificates shall bear notations evidencing payment of applicable premiums (the
“Insurance Premiums”). Originals or certificates of such replacement Policies shall be
delivered to Lender promptly after Borrower’s receipt thereof but in any case within thirty (30)
days after the effective date thereof. If Borrower fails to maintain and deliver to Lender the
original Policies or certificates of insurance required by this Security Instrument, upon ten (10)
days’ prior notice to Borrower, Lender may procure such insurance at Borrower’s sole cost and
expense.

(¢)  Borrower shall comply with all insurance requirements and shall not bring
or keep or pe'm.t.to be brought or kept any article upon any of the Property or cause or permit
any condition to'exist thereon which would be prohibited by an insurance requirement, or would
invalidate the insutanse coverage required hereunder to be maintained by Borrower on or with
respect to any part of tlie 2roperty pursuant to this Section 3.3,

(d)  Any blanket insurance Policy shall provide the same protection as would a
separate Policy insuring only the Zroperty in compliance with the provisions of this Section 3.3,
Without limitation of any provision keieof, (i) Lender’s consent required hereunder with respect
to any blanket policy shall include the sckedule of locations and values with respect to the same,
(ii) any blanket policy shall be in such amisunt and scope as would be provided if insured on its
own dedicated policy and (iii) Borrower shal! provide Lender with evidence of renewal of such
blanket policy pursuant to Section 3.3(b) hereor.

Section 3.4  Payment of Taxes, etc.

(a)  Borrower shall promptly pay ‘all texes, payments-in-lieu of taxes,
assessments, water rates, sewer rents, governmental impositions, and other charges, including
without limitation vault charges and license fees for the use of vavlts, chutes and similar areas
adjoining the Land, now or hereafter levied or assessed or imposed 2#ainst the Property or any
part thereof (the “Taxes™), all ground rents, maintenance charges and siinilar charges, now or
hereafier levied or assessed or imposed against the Property or any pait thereof (the “Other
Charges™), and all charges for utility services provided to the Property as same gscome due and
payable. Borrower will deliver to Lender, promptly upon Lender’s request, eviderce satisfactory
to Lender that the Taxes, Other Charges and utility service charges have been so piid or are not
then delinquent. Borrower shall not suffer and shail promptly cause to be paid and discharged
any lien or charge whatsoever which may be or become a lien or charge against the Property.
Except to the extent sums sufficient to pay all Taxes and Other Charges have been deposited
with Lender in accordance with the terms of this Security Instrument, Borrower shall furnish to
Lender paid receipts for the payment of the Taxes and Other Charges prior to the date the same
shall become delinquent. .

(b)  After prior written notice to Lender, Borrowet, at its own expense, may
contest by appropriate legal procceding, promptly initiated and conducted in good faith and with
duc diligence, the amount or validity or application in whole or in part of any of the Taxes,
provided that (i) no Event of Default has occurred and is continuing under the Note, this Security
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Instrument or any of the other Loan Documents, (ii) Borrower is permitted to do so under the
provisions of any other mortgage, deed of trust or deed to secure debt affecting the Property,
(iii) such proceeding shall suspend the collection of the Taxes from Borrower and from the
Property or Borrower shall have paid all of the Taxes under protest, (iv) such proceeding shall be
permitted under and be conducted in accordance with the provisions of any other instrument to
which Borrower is subject and shall not constitute a default thereunder, (v) neither the Property
nor any part thereof or interest therein will be in danger of being sold, forfeited, terminated,
cancelled or lost, and (vi) Borrower shall have deposited with Lender adequate reserves for the
payment of the Taxes, together with all interest and penalties thereon, unless Borrower has paid
all of the Taxes under protest, or Borrower shall have furnished the security as may be required
in the preceeding, or as may be rcasonably requested by Lender to insure the payment of any
contested Taxes, together with all interest and penalties thereon, taking into consideration the
amount in the Fseeow Fund available for payment of Taxes.

Section3.5  Escrow Fund. In addition to the initial deposits with respect to
Taxes and Insurance Fremiums made by Borrower to Lender on the date hereof to be held by
Lender in escrow, Borrower-shall pay to Lender on the first (1*) day of each calendar month
(a) one-twelfth of an amount v/nich would be sufficient to pay the Taxes payable, or estimated
by Lender to be payable, during the hext ensuing twelve (12) months and (b) one-twelfth of an
amount which would be sufficient 10 pay the Insurance Premiums due for the renewal of the
coverage afforded by the Policies upoi the-expiration thereof (the amounts in (2) and (b} above
shall be called the “Escrow Fund™). Borrower agrees to notify Lender immediately of any
changes to the amounts, schedules and inst'uctions for payment of any Taxes and Insurance
Premiums of which it has or obtains knowledge and authorizes Lender or its agent to obtain the
bills for Taxes directly from the appropriate taking authority. The Escrow Fund and the
payments of interest or principal or both, payable pursuzut to the Note shall be added together
and shall be paid as an aggregatc sum by Borrower to [ sader. Provided there are sufficient
amounts in the Escrow Fund and no Event of Default exists, Lender shall be obligated to pay the
Taxes and Insurance Premiums as they become due on their respective due dates on behalf of
Borrower by applying the Escrow Fund to the payments of such Taxes and Insurance Premiums
required to be made by Borrower pursuant to Sections 3.3 and 3.4 héieo?. If the amount of the
Escrow Fund shall exceed the amounts due for Taxes and Insurance Premiums pursuant to
Sections 3.3 and 3.4 hereof, Lender shall, in its discretion, return any ex¢ess to Borrower or
credit such excess against future payments to be made to the Escrow Fund. “in/allocating such
excess, Lender may deal with the individual, corporation, partnership, limited lizoiiity company,
joint venture, estate, trust, unincorporated association, other entity, government or-ary, bureau,
department or agency thereof and any fiduciary acting in such capacity on behalf of any of the
foregoing (“collectively, “Person”) shown on the records of Lender to be the owner of the
Property. If the Escrow Fund is not sufficient to pay the items set forth in (a) and (b) above,
Borrower shall promptly pay to Lender, upon demand, an amount which Lender shall reasonably
estimate as sufficient to make up the deficiency. The Escrow Fund shall not constitute a trust
fund and may be commingled with other monies held by Lender. Unless otherwise required by
Applicable Laws (defined in Section 3.11), no earnings or interest on the Escrow Fund shall be
payable to Borrower. Notwithstanding the foregoing, Borrower’s obligation to make monthly
deposits into the Escrow Fund for Insurance Premiums shall be suspended for so long as (i) no
Event of Default has occurred and is continuing, (i) Borrower provides Lender with written
evidence reasonably satisfactory to Lender that all insurance coverages required to be maintained
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by Borrower pursuant to the terms of this Security Instrument are being maintained in full force
and effect through one or more blanket insurance policies (provided that any such blanket
insurance policies provide the same level of coverage which wouid otherwise be provided by a
stand-alone policy and otherwise satisfy the requirements of Section 3.3(d) hercof) and (iii)
Borrower provides Lender with paid receipts for the payment of the Insurance Premiums thereon
at least twenty (20) days prior to the expiration of the applicable Policy.

Section 3.6  Condemnation. Borrower shall promptly give Lender notice of the
actual or threatened commencement of any condemnation or eminent domain proceeding and
shall deliver to Lender copies of any and all papers served in connection with such proceedings.
Notwithstanding any taking by any public or quasi-public authority through eminent domain or
otherwise (ircluding but not limited to any transfer made in lieu of or in anticipation of the
exercise of such taking), Borrower shall continue to pay the Debt at the time and in the manner
provided for its'navment in the Note and in this Security Instrument and the Debt shall not be
reduced until any aweid or payment therefor shall have been actually received and applied by
Lender, after the deduction of expenses of collection, to the reduction or discharge of the Debt.
Borrower shall cause the awvard or payment made in any condemnation or eminent domain
proceeding, which is payabic to Borrower, to be paid directly to Lender. Lender shall not be
limited to the interest paid on the award by the condemning authority but shall be entitled to
receive out of the award interest arthie rate or rates provided herein or in the Note. Lender may
apply any award or payment to the recuctien or discharge of the Debt whether or not then due
and payable. If the Property is sold, thicugh foreclosure or otherwise, prior to the receipt by
Lender of the award or payment, Lender snall have the right, whether or not a deficiency
judgment on the Note (to the extent permitted inthe Note or herein) shall have been sought,

recovered or denied, to receive the award or payment, or a portion thereof sufficient to pay the
Debt.

Section 3.7  Restoration after _Casualty/Condemnation. In the event of a
casualty or a taking by eminent domain, the following provisiens-shall apply in connection with
the Restoration (defined below) of the Property:

(a)  If the Property shall be damaged or destroyed, in wile or in part, by fire
or other casualty, or if the Property or any portion thereof is taken by the-pawer of eminent
domain Borrower shall give prompt notice of such damage or taking to. lewder and shall
promptly commence and diligently prosecute the completion of the repair and resiciation of the
Property as nearly as possible to the condition the Property was in immediately prict to such fire
or other casualty or taking, with such alterations as may be approved by Lender (the
“Restoration™).

(b)  The term “Net Proceeds” for purposes of this Section 3.7 shall mean:
(i)the net amount of all insurance proceeds under the Policies carried pursuant to
Subsections 3.3(a)(i), (iv), (v), (vi), (vii) and (viii) of this Security Instrument as a result of such
damage or destruction, after deduction of Lendet’s reasonable costs and expenses (including, but
not limited to reasonable counsel fees), if any, in collecting the same, or (ii) the net amount of all
awards and payments received by Lender with respect to a taking referenced in Section 3.6 of
this Security Instrument, after deduction of Lender’s reasonable costs and expenses (including,
but not limited to reasonable counsel fees), if any, in collecting the same (such amounts under

11
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this clause (ii) being specifically referred to as the “Condemnation Net Proceeds™), whichever
the case may be. If (i) the Net Proceeds do not exceed $50,000 (the “Net Proceeds Availability
Threshold”) as reasonably determined by Lender; (ii) the costs of completing the Restoration as
reasonably estimated by Borrower shall be less than or equal to the Net Proceeds; (iii) no Event
of Default shall have occurred and be continuing under the Note, this Security Instrument or any
of the other Loan Documents; (iv) the Property and the use thereof after the Restoration will be
in compliance with, and permitted under, all applicable zoning laws, ordinances, rules and
regulations (including, without limitation, all applicable Environmental Laws (defined in
Section 12.1); (v) (A) in the event that the Net Proceeds are insurance proceeds, less than twenty-
five percent (25%) of the total floor area of the Improvements has been damaged or destroyed, or
rendered <nusable as a result of such fire or other casualty; or (B)in the event that the Net
Proceeds are‘condemnation awards, less than twenty-five percent (25%) of the Land constituting
the Property ictaken, such Land that is taken is located along the perimeter or periphery of the
Property, no porticiiof the Improvements is located in such Lands, and such taking does not
materially impair access to the Property; (vi) Lender shall be satisfied that any operating deficits,
including all scheduled payments of principal and interest under the Note which will be incurred
with respect to the Propertvas a result of the occurrence of any such fire or other casualty or
taking, whichever the case msy be, will be covered out of (1) the Net Proceeds, or (2) other
funds of Borrower; and (vii) Lender chall be satisfied that making the Net Proceeds available for
Restoration shall be permitted purssart to REMIC Requirements (as defined below), then the
Net Proceeds will be disbursed directly to Rorrower.

(¢)  If the Net Proceeds (are’ greater than the Net Proceeds Availability
Threshold as reasonably determined by Lender ¢t Borrower is not otherwise entitled to have the
Net Proceeds disbursed directly to Borrower pursiari to Subsection 3.7(b), such Net Proceeds
shall be forthwith paid to Lender to be held by Lénder in a segregated account to be made
available to Borrower for the Restoration in accordaace with the provisions of this
Subsection 3.7(c).

The Net Proceeds held by Lender pursuant to this subsection 3.7(c) shall be made
available to Borrower for payment or reimbursement of Borrower’s expsenses in connection with
the Restoration, subject to the following conditions:

(i) no Event of Default shall have occurred and e <csutinuing under
the Note, this Security [nstrument or any of the other Loan Documents,

(i)  Lender shall, within a reasonable period of time prior to reguest for
initial disbursement, be furnished with an estimate of the cost of the Restoration
accompanied by an independent architect’s certification as to such costs and appropriate
plans and specifications for the Restoration, such plans and specifications and cost
estimates to be subject to Lender’s approval, not to be unreasonably withheld or delayed;

(iii)  the Net Proceeds, together with any cash or cash equivalent
deposited by Borrower with Lender, are sufficient to cover the cost of the Restoration as
such costs are certified by the independent architect;

12
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(iv)  Net Proceeds are less than the then outstanding principal balance
of the Note;

(v)  (A) in the event that the Net Proceeds are insurance proceeds, less
than twenty-five percent (25%) of the total floor area of the Improvements has been
damaged or destroyed, or rendered unusable as a result of such fire or other casualty; or
(B) in the event that the Net Proceeds are condemnation awards, less than twenty-five
percent (25%) of the Land constituting the Property is taken, such Land that is taken is
located along the perimeter or periphery of the Property, no portion of the Improvements
is located in such Lands and such taking does not materially impair access to the
Property;

(vi)  Lender shall be satisfied that any operating deficits, including all
scheduled navments of principal and interest under the Note which will be incurred with
respect to the Property as a result of the occurrence of any such fire or other casualty or
taking, whichever the case may be, will be covered out of (1) the Net Proceeds, or
{2) other funds ot Borrower;

(vi)) Lender, shall be satisfied that, upon the completion of the
Restoration, the net cash Sow of the Property will be restored to a level sufficient to
cover all carrying costs and~ mperating expenses of the Property, including, without
limitation, debt service on the Neiz-and all required replacement reserves, reserves for
tenant improvements and leasing comrissions;

(viii) the Restoration caw’ rcasonably be completed on or before the
carliest to occur of (A) six (6) months prior to.ne Maturity Date (as defined in the Note),
(B) the earliest date required for such completicn under the terms of any Major Leases
(defined in Section 3.8) and (C) such time as miay be-required under applicable zoning
law, ordinance, rule or regulation in order to repair and restore the Property to as nearly
as possible the condition it was in immediately prior to’such fire or other casualty or to
such taking, as applicable;

(ix) the Property and the use thereof after the-Restaration will be in
compliance with, and permitted under, all applicable zoning laws, o:dinances, rules and
regulations (including, without limitation, all applicable Environmental Laws (defined in
Section 12.1)); and

(x)  Lender shall be satisfied that making the Net Proceeds available
for Restoration shall be permitted pursuant to REMIC Requirements (as defined below).

(d)  The Net Proceeds held by Lender until disbursed in accordance with the

provisions of this Section 3.7 shall constitute additional security for the Obligations. The Net
Proceeds (other than the Net Proceeds paid under the Policy described in Subsection 3.3(a)(iv)
which shall be applied by Lender pursuant to and in accordance with the provisions of
Subsection 3.3(a)(iv)) shall be disbursed by Lender to, or as directed by, Borrower, in an amount
equal to the costs actually incurred from time to time for work in place as part of the Restoration
less customary retainage from time to time during the course of the Restoration, not more
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frequently than once per month, upon receipt of evidence satisfactory to Lender that (A) all
materials installed and work and labor performed (except to the extent that they are to be paid for
out of the requested disbursement) in connection with the Restoration have been paid for in full,
and (B) there exist no notices of pendency, stop orders, mechanic’s or materialman’s liens or
notices of intention to file same, or any other liens or encumbrances of any nature whatsoever on
the Property arising out of the Restoration which have not either been fully bonded and
discharged of record or in the alternative fully insured to the satisfaction of Lender by the title
company insuring the lien of this Security Instrument. Final payment shall be made after
submission to Lender of all licenses, permits, certificates of occupancy and other required
approvals of governmentzl authorization having jurisdiction and Casualty Consultant’s (as
defined bziow) certification that the Restoration has been fully completed.

(£). Lender shall have the use of the plans and specifications and all permits,
licenses and apgrovals required or obtained in connection with the Restoration. The identity of
the contractors, subcantractors and materialmen engaged in the Restoration, as well as the
contracts under whichahzy have been engaged, shall be subject to prior review and acceptance
by Lender and an indepeadent consulting engineer selected by Lender (the “Casualty
Consultant™), such acceptaiicc not to be unreasonably withheld or delayed. All costs and
expenses incurred by Lender inconnection with making the Net Proceeds available for the
Restoration including, without liruitation, reasonable counsel fees and disbursements and the
Casualty Consultant’s fees, shall be paid by Borrower.

(H If at any time the Net rozeeds or the undisbursed balance thereof shall
not, in the reasonable opinion of Lender, be sufiicient to pay in full the balance of the costs
which are cstimated by the Casualty Consultant to be incurred in connection with the completion
of the Restoration, Borrower shall deposit the deficiency /the “Net Proceeds Deficiency™) with
Lender before any further disbursement of the Net Procecds shall be made. The Net Proceeds
Deficiency deposited with Lender shall be held by Lender-and shall be disbursed for costs
actually incurred in connection with the Restoration on the came conditions applicable to the
disbursement of the Net Proceeds, and until so disbursed pursuart to this Section 3.7 shall
constitute additional security for the Obligations.

(g)  Except upon the occurrence and continuance of an-Tvent of Default,
Borrower shall settle any insurance claims with respect to the Net Proceeugcwhich in the
aggregate are less than the Net Proceeds Availability Threshold. Lender shall havz the right to
participate in and reasonably approve any settlement for insurance claims with resptct 1o the Net
Proceeds which in the aggregate are greater than the Net Proceeds Availability Thresnoid. If an
Event of Default shall have occurred and be continuing, Borrower hereby irrevocably empowers
Lender, in the name of Borrower as its true and lawful attorney-in-fact, to file and prosecute such
claim and to collect and to make receipt for any such payment. If the Net Proceeds are received
by Borrower, such Net Proceeds shall, until the completion of the related work, be held in trust
for Lender and shal! be segregated from other funds of Borrower to be used to pay for the cost of
the Restoration in accordance with the terms hereof,

(h)  The excess, if any, of the Net Proceeds and the remaining balance, if any,
of the Net Proceeds Deficiency deposited with Lender after (i) the Casualty Consultant certifies
to Lender that the Restoration has been completed in accordance with the provisions of this
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Section 3.7, and (ii) the receipt by Lender of evidence satisfactory to Lender that all costs
incurred in connection with the Restoration have been paid in full and all required permits,
licenses, certificates of occupancy and other required approvals of governmental authorities
having jurisdiction have been issued, shall be remitted by Lender to Borrower, provided no
Event of Default shall have occurred and shall be continuing under the Note, this Security
[nstrument or any of the other Loan Documents.

(0 All Net Proceeds not required (i) to be made available for the Restoration
or (ii) to be returned to Borrower as excess Net Proceeds pursuant to Subsection 3.7(h) shall be
retained and applied by Lender toward the payment of the Debt whether or not then due and
payable in‘such order, priority and proportions as Lender in its discretion shafl deem proper or, at
the discretioni-of Lender, the same shall be paid, either in whole or in part, to Borrower. if
Lender shall receive and retain Net Proceeds, the lien of this Security Instrument shall be
reduced only by the-amount received and retained by Lender and actually applied by Lender in
reduction of the Debt.

() Notwithstanding the foregoing or anything to the contrary contained in
this Security Instrument, in th¢ < vent that the loan evidenced by the Note is included in a REMIC
Trust and, after giving effect to anyirelease of any portion of the real property relating to the
Property following a casualty or @ taking by eminent domain with respect to the Property, the
loan evidenced by the Note would faii 1o satisfy any REMIC Requirements as the result of such
release, then Borrower shall, within five (3} days of demand by Lender (but in any event prior to,
and as a precondition to, any release of any particn of the Property), prepay the principal balance
of the loan evidenced by the Note by an amourit sufTicient to satisfy REMIC Requirements (such
payment, the “Condemnation Payment”). As uvsed in this Security Instrument, (i) the term
“REMIC Requirements” shall mean any applicable’lega! requirements relating to any REMIC
Trust (including, without limitation, any constraints, rules and/or other regulations and/or
requirements relating to the servicing, modification and/or ofiict,similar maiters with respect to
the loan evidenced by the Note (or any portion thereof ana‘er interest therein)), (i1} the term
“REMIC Trust” shall mean a “real estate mortgage investment couduit” within the meaning of
Section 860D of the Code that holds the Note and (iii) the term “Cozz” shall mean the Internal
Revenue Code of 1986, as amended, and as it may be further amended ‘rom time to time, any
successor statutes thereto, and applicable U.S. Department of Treasury regulations issued
pursuant thereto in temporary or final form.

Sectton 3.8  Leases and Rents.

(a) Borrower may enter into a proposed Lease (including the renewal or
extension of an existing Lease (a2 “Renewal Lease™)) without the prior written consent of
Lender, provided such proposed Lease or Renewal Lease (i) provides for rental rates and terms
comparable to existing local market rates and terms (taking into account the type and quality of
the tenant) as of the date such Lease is executed by Borrower (unless, in the case of a Renewal
Lease, the rent payable during such renewal, or a formula or other method to compute such rent,
is provided for in the original Lease), (ii)is an arms-length transaction with a bona fide,
independent third party tenant, (iii) docs not have a materially adverse effect on the value of the
Property taken as a whaole, (iv) is subject and subordinate to the Security Instrument and the
lessee thereunder agrees to attorn to Lender, and (v) is written on the standard form of lease
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approved by Lender. All proposed Leases which do not satisfy the requirements set forth in this
Subsection 3.8(a) shall be subject to the prior approval of Lender and its counsel, at Borrower’s
expense. Borrower shall promptly deliver to Lender copies of all Leases which are entered into
pursuant to this Subsection together with Borrower’s certification that it has satisfied all of the
conditions of this Subsection.

(b)  Borrower (i) shall observe and perform all the obligations imposed upon
the lessor under the Leases and shall not do or permit to be done anything to impair the value of
any of the Leases as security for the Debt; (ii) shall promptly send copies to Lender of all notices
of default which Borrower shall send or receive thercunder; (iii) shall enforce all of the material
terms, covenants and conditions contained in the Leases upon the part of the tenant thereunder to
be observed Ot performed, (iv) shall not collect any of the Rents more than one (1) month in
advance (excent sacurity deposits shall not be deemed Rents collected in advance); (v) shall not
execute any otier assignment of the lessor’s interest in any of the Leases or the Rents; and
(vi) shall not consent t-any assignment of or subletting under any Leases not in accordance with
their terms, without the piior written consent of Lender.

(¢}  Borrower 'may, without the consent of Lender, amend, modify or waive
the provisions of any Lease or te;minate, reduce rents under, accept a surrender of space under,
or shorten the term of, any Lease (inciuding any guaranty, letter of credit or other credit support
with respect thereto) provided that suck astion (taking into account, in the casc of a termination,
reduction in rent, surrender of space or siiortening of term, the planned alternative use of the
affected space) does not have a materially adverss effect on the value of the Property taken as a
whole, and provided that such Lease, as amended, modified or waived, is otherwise in
compliance with the requirements of this Security instrument and any subordination agreement
binding upon Lender with respect to such Lease. A terriination of a Lease with a tenant who is
in default beyond applicable notice and grace periods shall not be considered an action which has
a materially adverse effect on the value of the Property takén as a whole. Any amendment,
modification, waiver, termination, rent reduction, space surrenderor term shortening which does
not satisfy the requirements set forth in this Subsection shall be subizct to the prior approval of
Lender and its counsel, at Borrower’s expense. Borrower shall piwinptly deliver to Lender
copies of amendments, modifications and waivers which are entered into pursuant to this
Subsection together with Borrower’s certification that it has satisfied all of the ¢onditions of this
Subsection.

(d)  Notwithstanding anything contained herein to the contrary, Borrower shall
not, without the prior written consent of Lender, enter into, renew, extend, amend, mocity, waive
any provisions of, terminate, reduce rents under, accept a surrender of space under, shorten the
term of, or consent to any assignment or sublease under, any Major Lease (other than
assignments or subleases expressly permitted under any Major Lease pursuant to a unilateral
right of the tenant thereunder not requiring the consent of Borrower). The term “Major Lease”
shall mean any Lease demising in the aggregate more than the lesser of (i) 15,000 rentable
square feet or (i) fifteen percent (15%) of the total rentable square feet at the Property.

Section 3.9  Maintenance and Use of Property.
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(a)  Borrower shall cause the Property to be maintained in a good and safe
condition and repair. The Improvements and the Personal Property shall not be removed,
demolished or materially altered (except for normal replacement of the Personal Property)
without the consent of Lender. Borrower shall promptly repair, replace or rebuild any part of the
Property which may be destroyed by any casualty, or become damaged, worn or dilapidated or
which may be affected by any proceeding of the character referred to in Section 3.6 hereof and
shal! complete and pay for any structure at any time in the process of construction or repair on
the Land. Borrower shall not initiate, join in, acquiesce in, or consent to any change in any
private restrictive covenant, zoning law or other public or private restriction, limiting or defining
the uses which may be made of the Property or any part thereof. If under applicable zoning
provisions'thz use of all or any portion of the Property is or shall become a nonconforming use,
Borrower wiii_not cause or permit the nonconforming use to be discontinued or the
nonconformingimprovement to be abandoned without the express written consent of Lendet.

(b) - Borrower shall not use, maintain or operate the Property in any manner
that constitutes a public or private nuisance or that makes void, voidable, or cancelable, or
increases the premium of, ary insurance then in force with respect thereto. Borrower shall from
time to time make, or cause io b¢ made, all reasonably necessary and desirable repairs, renewals,
replacements, betterments and iraprovements to the Property. Borrower shall not make nor
permit any change in the use of the Property that would materially increase the risk of fire or
other hazard arising out of the operatior. of the Property or do or permit to be done thereon
anything that may in any way impair the value of the Property in any material respect or the lien
of this Security Instrument. Borrower shall not, without the prior written consent of Lender,
permit any drilling or exploration for or extraction. removal, or production of any minerals from
the surface or the subsurface of the Property, regardless of the depth thercof or the method of
mining or extraction thereof.

Section 3.10 Waste. Borrower shall not ceminit or suffer any waste of the
Property or make any change in the use of the Property which will in any way materially
increase the risk of fire or other hazard arising out of the operatinn ef the Property, or take any
action that might invalidate or give cause for cancellation of any Peitey, or do or permit to be
done thereon anything that may in any way impair the value of the Property or the security of
this Security Instrument. Borrower will not, without the prior written conseri ¢f Lender, permit
any drilling or exploration for or extraction, removal, or production of any-mupierals from the
surface or the subsurface of the Land, regardless of the depth thereof or the method of mining or
extraction thereof.

Section 3.11  Compliance With Laws.

(a)  Borrower shall promptly comply with all existing and future federal, state
and local laws, orders, ordinances, governmental rules and regulations or court orders affecting
Borrower, the Property, or the use thercof, including, without limitation, the laws more
particularly described in Sections 5.26 and 5.27 (collectively, “Applicable Laws™).

(b)  Borrower shall from time to time, upon Lender’s request, provide Lender
with evidence reasonably satisfactory to Lender that each of Borrower and the Property complies
with all Applicable Laws or is exempt from compliance with Applicable Laws.
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{¢)  Notwithstanding any provisions set forth herein or in any document
regarding Lender’s approval of alterations of the Property, Borrower shall not alter the Property
in any manner which would materially increase Borrower’s responsibilities for compliance with
Applicable Laws without the ptior written approval of Lender. Lender’s approval of the plans,
specifications, or working drawings for alterations of the Property shall create no responsibility
or liability on behalf of Lender for their completencss, design, sufficiency or their compliance
with Applicable Laws. The foregoing shall apply to tenant improvements constructed by
Borrower or by any of its tenants. Lender may condition any such approval upon receipt of a
certificate of compliance with Applicable Laws from an independent architect, engineer, or other
Person acceptable to Lender.

{d)  Borrower shall give prompt notice to Lender of the receipt by Borrower of
any notice related to a violation of any Applicable Laws and of the commencement of any
proceedings or-investigations which relate to compliance with Applicable Laws.

(e)  After prior written notice to Lender, Borrower, at its own expense, may
contest by appropriate fegal rroceeding, promptly initiated and conducted in good faith and with
due diligence, the Applicabici.aws affecting the Property, provided that (i} no Event of Default
has occurred and is continuing underithe Note, this Security Instrument or any of the other Loan
Documents; (ii) Borrower is permiiied to do so under the provisions of any other mortgage, deed
of trust or deed to secure debt affeciiig)the Property; (iii) such proceeding shall be permitted
under and be conducted in accordance with the provisions of any other instrument to which
Borrower or the Property is subject and shall/not constitute a default thereunder; (iv) neither the
Property, any part thereof or interest thereiri; dny of the tenants or occupants thereof, nor
Borrower shall be affected in any material adverse way as a result of such proceeding; (v) non-
compliance with the Applicable Laws shall not impose <ivil or criminal liability on Borrower or
Lender; and (vi) Borrower shall have furnished to Lender «llother items reasonably requested by
Lender.

Section 3.12 Books and Records.

(a)  Borrower and any Guarantors (defined in' Subsection 10.1(c)) and
Indemnitor(s) (defined in Section 13.4), if any, shall keep adequate books and-wecords of account
in accordance with generally accepted accounting principles (“GAAP”), or.in.-aczordance with
other methods acceptable to Lender in its sole discretion, consistently applied.apd fumish to
Lender:

(i) monthly, or if the Loan (defined in Section 5.10) has been
securitized or sold as a whole loan by Lender, quarterly and annual rent rolls and tenant
aging/delinquency and receivable reports, dated and certified by a duly authorized officer
of Borrower, detailing the names of all tenants of the Improvements, the portion of
Improvements occupied by each tenant, the base rent and any other charges payable
under each Lease and the term of each Lease, including the expiration date, the extent to
which any tenant is in default under any Lease, and any other information as is
reasonably required by Lender, within twenty (20) days after the end of cach calendar
month, thirty (30) days after the end of each fiscal quarter or sixty (60) days after the
close of each fiscal year of Borrower, as applicable;
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(1)  on a monthly basis, operating statements of the Property for the
immediately preceding month (and for previous periods if required by Lender), or if the
Loan has been securitized or sold as a whole loan by Lender, quarterly and annual
operating statements of the Property, detailing the revenues received, the expenses
incurred and the net operating income before and after debt service (principal and
interest) and major capital improvements for cach month and containing appropriate year
to date information, all of which shall be prepared and certified by a duly authorized
officer of Borrower in the form required by Lender, and if required by Lender after an
Event of Default, an audited annual operating statement prepared and certified by an
independent certified public accountant acceptable to Lender, within twenty (20} days
after the end of each calendar month, thirty (30) days after the end of each fiscal quarter
or siyay (60) days after the close of each fiscal year of Borrower, as applicable;

(iii)  quarterly and annual balance sheets of Borrower in the form
required by-Lzinder, prepared and certified by a duly authorized financial officer of
Borrower, and it reauired by Lender after an Event of Default, an audited annual balance
sheet prepared and caitified by an independent certified public accountant acceptable to
Lender, each within iy (30) days after the end of each fiscal quarter or sixty (60) days
after the close of each fiscal year of Borrower, as applicable;

(iv)  an annualoperating budget presented on a monthly basis consistent
with the annual operating statemer described above for the Property, including cash flow
projections for the upcoming calendai year, and all proposed capital replacements and
improvements at least thirty (30) days prior to the start of each calendar year. Lender
shall have the right to approve such budget; and

(v)  the financial statements ard certifications required to be delivered
by Guarantor as set forth in that certain Guaranty of Recourse Obligations of Borrower
dated as of the date hereof made by Guarantor in yavor of Lender, as same may be
hereinafter amended, restated or otherwise modified.

_ (b)  Upon request from Lender, Borrower shall furnishiin a timely manner to
Lender;

(i) a property management report for the Property. stiowing the
number of inquiries made and/or rental applications received from tenants 0! prospective
tenants and deposits received from tenants and any other information requested by
Lender, in reasonable detail and certificd by Borrower {or an officer, general partner,
member or principal of Borrower if Borrower is not an individual) under penalty of
perjury to be true and complete, but no more frequently than quarterly; and

(i)  an accounting, prepared by Borrower, of all security deposits held
in connection with any Lease of any part of the Property, including the name and
identification number of the accounts in which such security deposits are held, the name
and address of the financial institutions in which such security deposits are held and the
name of the Person to contact at such financial institution, along with any authority or
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release necessary for Lender to obtain information regarding such accounts directly from
such financial institutions.

(¢)  Borrower, any Guarantor and any [ndemnitor shall furnish Lender with
such other additional financial or management information (including state, commonwealth and
federal tax returns, if any) as may, from time to time, be reasonably required by Lender in form
and substance satisfactory to Lender.

(d)  Borrower, any Guarantor and any Indemnitor shall furnish to Lender and
its agents convenient facilities for the examination and audit of any such books and records.

(¢)  Borrower acknowledges the importance to Lender of the timely delivery
of each of th¢ items required by this Section 3.12 (each, a “Required Financial Item” and
collectively, the"Required Financial Items™). In the event Borrower fails to deliver to Lender
any of the Required I'inancial Items within the time frame specified herein (each such event, a
“Reporting Failure™) r: addition to constituting an Event of Default hereunder and without
limiting Lender’s other-ights and remedies with respect to the occurrence of such an Event of
Default, Borrower shall pay.to “ender the sum of $1,000.00 per occurrence for each Reporting
Failure. It shall constitute a furtiter Event of Default hereunder if any such payment is not
received by Lender within thirty (30) "ays of the date on which such payment is due, and Lender
shall be entitled to the exercise of all i iis rights and remedies provided hereunder.

) In the event that two (25 Reporting Failures occur during any twelve (12)
month pcrlod during the term of the Loan, Berrower agrees to establish a lockbox and lockbox
account pursuant to Lender’s requirements, each ix the name of Lender, and to execute Lender’s
standard form Cash Management Agreement, togethicr with any documentation ancillary thereto
as required by Lender, including, without limitation, a icckbox agreement with a bank acceptable
to Lender, signature cards and letters to tenants, credit card compames and other account
receivable counterparties directing them to pay all rents, receivaoies and other sums directly to
the lockbox account.

Section 3.13  Payment For Labor and Materials. Bo:rower will promptly pay
when due all bills and costs for labor, materials, and specifically fabricated materials incurred in
connection with the Property and never permit to exist in respect of the Froprty or any part
thereof any lien or security interest, even though inferior to the liens and the secarity interests
hereof, and in any event never permit to be created or exist in respect of the Property or any part
thereof any other or additional lien or security interest other than the liens or securiiy.interests
hereof, except for the Permitted Exceptions (defined in Section 5.1). However, Borrower shall
be entitled to contest in good faith any mechanics lien filed an upon taking such action, no Event
of Default shall arise, if the lien is bonded or removed within sixty (60} days of filing.

Section 3.14 Performance of Other Agreements. Borrower shall observe and
perform each and every term to be observed or performed by Borrower pursuant to the terms of
any agreement or recorded instrument affecting or pertaining to the Property or given by
Borrower to Lender for the purpose of further securing an Obligation secured hereby and any
amendments, modifications or changes thereto,
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Section 3.15 Change of Name, [dentity or Structure. Except as may be
permitted under Article VIII hereof, Borrower will not change Borrower’s name, identity
(including its trade name or names) or, if not an individual, Borrower’s corporate, partnership or
other structure or principal place of business without first (a) notifying the Lender of such
change in writing at least thirty (30) days prior to the effective date of such change, (b) taking all
action required by Lender for the purpose of perfecting or protecting the lien and security interest
of Lender and (¢) in the case of a change in Borrower’s structure, without first obtaining the prior
written consent of the Lender. Borrower shall promptly notify Lender in writing of any change
in its organizational identification number. If Borrower does not now have an organizational
identification number and later obtains one, Borrower shall promptly notify Lender in writing of
such orga:izitional identification number.

Seetion 3.16  Existence. Borrower will continuously maintain (a) its existence
and shall not Gisselve or permit its dissolution, (b) its rights to do business in the state or
commonwealth whevedie Property is located and (c) its franchises and trade names, if any.

Section 3.17 ~-Management, The management of the Property shall be by either:
(a) Borrower or an entity atfiiizced with Borrower approved by Lender for so long as Borrower
or said affiliated entity is managingithe Property in a first-class manner; or (b)a professional
property management company appraved by Lender. Such management by an affiliated entity or
a professional property management compnany shall be pursuant to a written agreement approved
by Lender. In no event shall any manage: 5¢ appointed, removed or replaced or the terms of any
management agreement modified or amended \without the prior written consent of Lender.
Lender shall have the right to terminate, or to direct Borrower to terminate, such management
contract and to retain, or to direct Borrower to refain, a new management agent approved by
Lender in accordance with the terms and provisions of that certain Conditional Assignment of
Management Agreement of even date herewith made by‘ar.d.among Borrower, Lender and Weiss
Properties, Inc. All Rents generated by or derived from the Propsrty shall first be utilized solely
for current expenses directly attributable to the ownership-and operation of the Property,
including, without limitation, current expenses relating to Borrowe:’s liabilities and obligations
with respect to the Note, this Security Instrument and the other Loan Dscuments, and none of the
Rents generated by or derived from the Property shall be diverted by Bo:rower and utilized for
. any other purpose unless all such current expenses attributable to the ownership and operation of
the Property have been fully paid and satisfied. If at any time Lender elnsents to the
appointment of a new manager, such new manager and Borrower shall, as<a condition of
Lender’s consent, execute a subordination of management agreement in the form thes used by
Lender.

Section 3.18 ERISA. Borrower shall not engage in any transaction which
would cause any obligation, or action taken.or to be taken, hereunder (or the exercise by Lender
of any of its rights under the Note, this Security Instrument or the other Loan Documents} to be a
non-exempt (under a statutory or administrative exemption) prohibited transaction under the
Employee Retirement Income Security Act of 1974, as amended ("ERISA”) or constitute a
violation of any state statute, regulation or ruling impacting a Defined Benefit Plan or a
governmental plan. Borrower shall deliver to Lender such certifications or other evidence from
time to time throughout the term of the Loan, as requested by Lender in its sole discretion, that
(a) Borrower is not an “employee benefit plan” as defined in Section 3(3) of ERISA, which is
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subject to Title I of ERISA, or a “governmental plan” within the meaning of Section 3(32) of
ERISA; (b) Borrower is not subject to any state or commonwealth statute, regulation or ruling
regulating investments of, or fiduciary obligations with respect to, governmental plans; and (c)
one or more of the following circumstances is true:

(i) Equity interests in Borrower are publicly offered securities, within
the meaning of 29 C.F.R. §2510.3-101(b)(2);

(i)  Less than twenty-five percent (25%) of each outstanding class of
equity interests in Borrower is held by “benefit plan investors” within the meaning of 29
C.FR. §2510.3-101(f)(2), as modified by ERISA Section 3(42);

(iii)  Borrower qualifics as an “operating company” or a “real estate
operating company” within the meaning of 29 C.F.R. §2510.3-101(c) or (¢}); or

(3vy  The assets of Borrower are not otherwise “plan assets” of one or
more “employes-venefit plans” (as defined in Section 3(3) of ERISA) subject to Title [ of
ERISA, within the inesring of 29 C.F.R. §2510.3-101, as modified by ERISA Section
3(42); or

(v)  If a state’statute, regulation or ruling does apply to transactions by
or with Borrower regulating investments of, or fiduciary obligations with respect to,
governmental plans, no transactions ceatemplated by the Note, this Security Instrument
or the other Loan Documents will violate such statute, regulation or ruling.

Borrower shall not maintain, sponsor;-contribute to or become obligated to

i contrlbute to, or suffer or permit any Employee Beuelii Affiliate of Borrower to, maintain,

sponsor, contribute to or become obligated to contribuic to, any Defined Benefit Plan or a

Multiemployer Plan or permit the assets of Borrower to (i) become “plan assets”, whether by

operation of law or under regulations promulgated under ERISA<0r (ii) become subject to any

state statute, regulation or ruling regulating investments of, or fiduciary obligations with respect
to, governmental plans.

As used herein, the following terms shall have the following nieanings:

“Defined Benefit Plan™ shall mean a plan, document, agreement, ol sirangement
currently or previously maintained or spensored by Borrower or by any Employze)Benefit
Affiliate or to which either Borrower or Employee Benefit Affiliate currently makes, or
previously made, contributions and which (i) provides or is expected to provide retirement
benefits to employees or other workers and (ii) Borrower could reasonably be expected to have
any liability (including, without limitation, liability attributable from an Employee Benefit
Affiliate). A Defined Benefit Plan shall include any plan that if it were terminated at any time,
would result in Borrower or Employee Benefit Affiliate being deemed to be a “contributing
sponsor” (as defined in Section 4001(a)(13) of ERISA) of the terminated plan pursuant to ERISA
Section 4069. A Defined Benefit Plan does not include a Multiemployer Plan.

“Emplovee Benefit Affiliate” shall mean all members of a controlled group of
corporations and all trades and business (whether or not incorporated) under common control
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and all other entities which, together with Borrower, are treated as a single employer under any
or all of Sections 414(b), (c), (m) or (o) of the Code.

“Multiemployer Plan” shall mean a “multiemployer plan” as defined in Section
3(37) of ERISA or Section 4001(a)(3) of ERISA, and to which Borrower or any Employee
Benefit Affiliate is making, is obligated to make or has made or been obligated to make during
the last six (6) years, contributions on behalf of participants who are or were employed by any of
them.

Section 3.19 Debt Cancellation. Borrower shall not cancel or otherwise forgive
or release any claim or debt (other than termination of Leases in accordance herewith) owed to
Borrower bv-any Person, except for adequate consideration and in the ordinary course of
Borrower’s business.

Sectini .20 Distributions. Borrower agrees that there shall be no distributions
to any of its direct or indirect owners (legal or beneficial) until Borrower satisfies all of its then
current due and payabic obljzations hereunder and under the other Loan Documents, including
without limitation, Borrower’s 2bligation to pay debt service due in connection with the Loan,
deposits into reserve and escrow unids required pursuant to the Loan Documents, maintenance
costs, and operating expenses of tiie Property set forth in the budget previously submitted to and,
if required pursuant to the terms herevi “approved by Lender.

Section 3.21 Material Agreerients. Borrower shall (a) promptly perform and/or
observe, in all material respects, all of the coverants and agreements required to be performed
and observed by it under the Material Agreementsizefined below) and do all things necessary to
preserve and to keep unimpaired its material rights tiieceunder; (b) promptly notify Lender of any
material default under the Material Agreements of whick it is aware; (c) promptly deliver to
Lender a copy of each financial statement, business plan, capitai-expenditures plan, notice, report
and estimate received by it under the Material Agreements, (d)enforce the performance and
observance of all of the covenants and agreements required to e performed and/or observed
under the Material Agreements in a commercially reasonable manrier; {e) cause the Property to
be operated, in all material respects, in accordance with the Material Agrzements; and (f) not,
without the prior written consent of Lender (i) enter into any new Material’ Agreement or execute
modifications to any existing Material Agreements, (ii) surrender, terminats.cr cancel the
Material Agreements, (i) reduce or consent to the reduction of the term ol the Material
Agreements, (iv) increase or consent to the increase of the amount of any charges under the
Material Agreements, (v} otherwise modify, change, supplement, alter or amend, o:.waive or
release any of its rights and remedies under, the Material Agreements in any material respect or
(vi) following the occurrence and during the continuance of an Event of Default, exercise any
rights, make any decisions, grant any approvals or otherwise take any action under the Material
Agreements. For the purposes of this Security Instrument, “Material Agreements” shall mean
each contract and agreement relating to the ownership, management, development, use,
operation, leasing, maintenance, repair or improvement of the Property, other than the property
management agreement relating to the Property, if any, and the Leases, as to which either (i)
there is an obligation of Borrower to pay more than $23,000.00 per annum; or (i) the term
thereof extends beyond one vear (unless cancelable on thirty (30) days or less notice without
requiring the payment of termination fees or payments of any kind).
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Section 3.22 PACE Transactions. Borrower shall not enter into any property-
assessed clean energy loans or similar indebtedness, including, without limitation, any such loans
or indebtedness made or otherwise provided by any governmental authority and/or secured or
repaid (directly or indirectly) by any taxes or similar assessments (a “PACE Transaction™).

Section 3.23 Anti-Money Laundering.  The operations of the Borrower,
Principal, and Guarantor are, have been and shall be conducted at all times in material
compliance with all applicable financial recordkeeping and reporting requirements and
applicable anti-money laundering statutes, including but not limited to the Patriot Act, and no
action, suit or proceeding by or before any court or governmental agency, authority or body or
any arbitrator involving the Borrower, any SPC Party, or Guarantor with respect to such anti-
money laund<iing statutes is pending.

Saction 324 Anti-Corruption. None of the Borrower, Principal, or Guarantor,
nor any director, oificer, or employee of the aforementioned, has taken or will take any action in
furtherance of an offer, payment, promise to pay, or authorization or approval of the payment or
giving of money, property, gifts or anything else of value, directly or indirectly, to any person to
secure any improper business advantage for the Borrower; and the Borrower, Principal, and
Guarantor have conducted their business in compliance with all applicable anti-bribery and anti-
corruption laws.

ARTICLE IV
SPECIAL COVENANTS

Borrower represents covenants and-azrees that:

Section 4.1  Property Use. The Properiy shall be used only for office use and
for no other use, without the prior written consent of Leniact.

Section 4.2 Single Purpose Entity. It has not since the date of its formation
and shal! not until such time as the Debt shall be paid in full:

(a)  fail to be organized solely for the purpose of (i} acquiring, developing,
owning, managing or operating the Property, (ii) entering into this Security Insirument and the
documents related hereto, and (iii} engaging in any activity that is incidentul fnecessary or
appropriate to accomplish the foregoing;

(b)  engage in any business or activity other than the acquisition, ownership,
helding, leasing, operation and maintenance of the Property, and activities incidental thereto;

(c) acquire or own any material assets other than (i) the Property, and (ii) such
incidental Personal Property as may be necessary for the operation of the Property;

(d)  merge into or consolidate with any Person or dissolve, terminate ot
liquidate in whole or in part, transfer or otherwise dispose of all or substantially all of its assets
or change its legal structure;
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()  fail to preserve its existence as an entity duly organized, validly existing
and in good standing (if applicable) under the laws of the jurisdiction of its organization or
formation, and qualification to do business in the state where the Property is located, if
applicable, or without the prior written consent of Lender, amend, modify, terminate or fail to
comply with the provisions of Borrower’s Partnership Agreement, Articles or Certificate of
Incorporation, Articles of Organization, Certificate of Formation, Operating Agreement or
similar organizational documents, as the casc may be;

(f) own, form or acquire any subsidiary or make any investment in, any
Person;

(g)  commingle its assets with the assets of any of its members, general
partners, affillates, principals or of any other Person nor fail to hold all of its assets in its own
name;

(h) incur any debt, secured or unsecured, direct or contingent (including
guarantecing any obligaiion), other than the Debt and the Prior Loan (as defined below), except
for trade payables in the ordina:y course of its business of owning and operating the Property,
provided that such debt (i} is unsezured, (ii) is not evidenced by a note, (iii) is paid when due and
(iv) does not at any time exceed twe-percent (2%) of the outstanding principal amount of the
Note;

(i) become insolvent or faii 1o pay its debts and liabilities from its assets as
the same shall become due;

() fail to maintain its records, buchs of account and bank accounts separate
and apart from those of the membets, partners, principaisand affiliates of Borrower, the affiliates
of a member, partner or principal of Borrower, and any other.Person or fail to maintain such
books and records in the ordinary course of its business;

(k)  enter into any contract or agreement with any raember, general partner,
principal or affiliate of Borrower, Guarantor or Indemnitor, or any member, general partner,
principal or affiliate thereof, except upon terms and conditions that are intrinsically fair,
commercially reasonable and substantially similar to those that would be availasle on an arms-
length basis with third parties other than any member, general partner, principal-or affiliate of
Borrower, Guarantor or Indemnitor, or any member, general partner, principa!”or affiliate
thereof;

() seek the dissolution or winding up in whole, or in part, of Borrower,;
/
(m) fail to correct any known misunderstandings regarding the separate
identity of Borrower from any member, general partner, principal or affiliate thereof or any other
person;

(n)  guaranty or become obligated for the debts of any other Person ot hold out
its credit as being able to satisfy the debts of another Person;
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(o)  make any loans or advances to any third party, including any member,
general partner, principal or affiliate of Borrower, or any member, general partner, principal or
affiliate thereof, nor buy or hold evidence of indebtedness issued by any other Person (other than
cash or investment grade securities);

(p) fail to file its own tax returns nor file a consolidated federal income tax
return with any other entity, unless required by law;

(@)  fail to hold itself out to the public as a legal entity separate and distinct
from any other entity or person, fail to conduct its business solely in its own name, mislead
others as to'the identity with which such other party is transacting business, or suggest that
Borrower is résponsible for the debts of any third party (including any member, general partner,
principal or affil’ate of Borrower, or any member, general partner, principal or affiliate thereof);

(r) ".“fail to maintain adequate capital for the normal obligations reasonably
foresecable in a busingse of its size and character and in light of its contemplated business
operations;

(s)  share any common logo with or hold itself out as or be considered as a
department or division of (i) any-general partner, principal, member or affiliate of Borrower,
(i) any affiliate of a general partner, prinoipal or member of Borrower, or (iii) any other Person;

(t) fail to maintain separzic- financial statements and accounting records,
showing its assets and liabilities separate and apart-from those of any other Person;

(u)  have its assets listed on the finansial statement of any other entity,
(v)  fail to observe all applicable organi-aiional formalities;
(w)  fail to pay the salaries of its own employees £if any) from its own funds;

s

(x)  fail to maintain a sufficient number of eipicyees in light of its
contemplated business operations;

(v) fail to allocate fairly and reasonably any overhead expeascshat are shared
with an affiliate, including paying for office space and scrvices performed by any <minloyee of an
affiliate;

(@) fail to use separate stationery, invoices, and checks bearing its own name,

(aa) pledge its assets for the benefit of any other Person, other than in
connection with the loan secured hereby:;

(bb) acquire the obligations or securities of any member, general partner,
principal or affiliate of Borrower, Guarantor or [ndemnitor, or any member, general partner,
principal or affiliate thereof;
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(cc)  fail to maintain its assets in such a manner that it will not be costly or
difficult to segregate, ascertain or identify its individual assets from those of any other entity;

(dd) have any obligation to indemnify its partners, officers, directors or
members, as the case may be, or have such an obligation only if it is fully subordinated to the
Debt and will not constitute a claim against it in the event that cash flow in excess of the amount
required to pay the Debt is insufficient to pay such obligation;

(ee)  fail, to the fullest extent permitted by law, to consider the interests of its
creditors in connection with all actions if such entity is a corporation;

(ff)  have any of its obligations guarantced by any member, general partner,
principal or afiiliate except Guarantor or Indemnitor;

(gg) if Borrower is a single member limited liability company, fail to be
organized in the State of Delaware;

(hh)  if Boirowss is a single member limited liability company, fail to have a
springing member which, uponthe dissolution of the sole member of Borrower or the
withdrawal or the disassociation ¢f such sole member from Borrower, shall immediately become
the sole member of Borrower; and/o1

(i)  take for itself or cause any-other entity to take any Material Action without
the unanimous consent of its partners or members, as applicable. As used herein, the term
“Material_Action” shall mean, with respect i o ny Person, (A) to file any insolvency, or
reorganization case or proceeding, to institute procsedings to have such Person be adjudicated
bankrupt or insolvent, (B) to institute proceedings undérany applicable insolvency law, to seek
any relief under any law relating to relief from debts or-th¢ protection of debtors, (C) to consent
to the filing or institution of bankruptcy or insolvency proccedings against such Person, (D) to
file a petition seeking, or consent to, reorganization or relief witk tespect to such Person under
any applicable federal or state law relating to bankruptcy or insolvency, (E) to seek or consent to
the appointment of a receiver, liquidator, assignee, trustee, sequestrator, custodian, or any similar
official of or for such Person or a substantial part of its property, (F) to mzke any assignment for
the benefit of creditors of such Person, (G) to admit in writing such Person’s in-bility to pay its
debts generally as they become due, (H) to take any action that is intended to cause such entity to
become insolvent, or dectare or effectuate a moratorium on the payment of any of its"obligations,
or (1) to take action in furtherance of any such action.

Section 4.3  Backward Representations. From the date of Borrower’s
formation to the date of this Security Instrument, Borrower:

(a) is and always has been duly formed, validly existing, and in good standing
in the State of its incorporation and in all other jurisdictions where it is qualified to do business;

(b)  has no judgments or liens of any nature against it except for tax liens not
yet due;
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(¢)  is in compliance with all laws, regulations and orders applicable to it and
has received all permits necessary for it to operate its contemplated business;

(d)  isnot involved in any dispute with any taxing authority,
(¢)  has paid all taxes which it owes;

(1) has never owned any real property other than the Property and perscnal
property necessary or incidental to its ownership or operation of the Property and has never
engaged in any business other than the ownership and operation of the Property;

(g) is not now, nor has ever been, party to any lawsuit, arbitration, summons
or legal procesding that is still pending or that resulted in a judgment against it that has not been
paid in full;

(h)  “has provided Lender with complete financial statements that reflect a fair
and accurate view of Borzower’s financial condition; and

(i) has no miaterial contingent or actual obligations not related to the Property.

Borrower further represents and warrants that (i) American Equity Investment
Life Insurance Company (“Prior Lender "is the current holder of the Prior Loan, (ii) the Prior
Loan has been satisfied in full on or befor: the date hereof, (iii) neither Borrower, Principal nor
any Guarantor have any remaining liabilities or obligations in connection with the Prior Loan
{other than environmental and other limited and tustomary indemnity obligations), and (iv} Prior
Lender has released all collateral and security for the Prior Loan as of the date hereof. As used
herein, the term “Prior Loan” means that certain $5,050,000.00 loan dated December 23, 2010
by Prior Lender to Borrower.

ARTICLE V
REPRESENTATIONS AND WARRAN1'ES

Borrower represents and warrants to Lender that:

Section 5.1  Warranty of Title. Borrower has good title to the’:orerty and has
the right to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and copvey the same
and that Borrower possesses an unencumbcred fee simple absolute cstate in the Lara and the
Improvements and that it owns the Property free and clear of all liens, encumbrances and charges
whatsoever except for those exceptions shown in the title insurance policy insuring the lien of
this Security Instrument (the “Permitted Exceptions™). Borrower shall forever warrant, defend
and preserve the title and the validity and priority of the lien of this Security Instrument and shall
forever warrant and defend the same to Lender against the claims of all Persons whomsoever.
None of the Permitted Exceptions, individually or in the aggregate, materially interfere with or
affect the value, current use or operation of the Property or the security intended to be provided
by this Security Instrument or with the ability of the Property to generatc net cash flow sufficient
to service the loan secured by this Security Instrument or the Borrower’s ability to pay its
obligations when and as they become due.
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Section 5.2 Legal Status and Authority.

(@)  Borrower (i) is duly organized, validly existing and in good standing under
the laws of its state of organization or incorporation; (i1} is duly qualified to transact business and
is in good standing in the state where the Property is located; and (iii) has all necessary
approvals, governmental and otherwise, and full power and authority to own, operate and lease
the Property. Borrower (and the undersigned representative of Borrower, if any) has full power,
authority and legal right to execute this Security Instrument, and to mortgage, grant, bargain,
sell, pledge, assign, warrant, transfer and convey the Property pursuant to the terms hereof and to
keep and observe all of the terms of this Security Instrument on Borrower’s part to be performed.

{b)  Borrower’s exact legal name is correctly set forth in the first paragraph of
this Security Ins‘rument. Borrower is an organization of the type specified in the first paragraph
of this Security ins.riment. Borrower is incorporated in or organized under the laws of the state
specified in the first paragraph of this Security Instrument. Borrower’s principal place of
business and chief exe<utive office, and the place where Borrower keeps its books and records,
including recorded data of ary kind or nature, regardless of the medium or recording, including
software, writings, plans, spccinications and schematics, has been for the preceding four (4)
months (or, il less than four (4) nonihs, the entire period of the existence of Borrower) and will
continue to be the address of Borrower set forth in the first paragraph of this Security Instrument
(unless Borrower notifies Lender in writing at least thirty (30) days prior to the date of such
change). Borrower’s organizational idertification number, if any, assigned by the state of
incorporation or organization is 03113361.

(¢)  The sale or issuance of the direct and/or indirect interests in Borrower did
not violate any applicable provisions of the Securities/Agt or the Exchange Act or any other legal

requirements,

Section 5.3 Validity of Documents.

(a)  The execution, delivery and performance 0f ‘the Note, this Security
Instrument and the other Loan Documents and the borrowing evidencad by the Note (i) are
within the power and authority of Borrower; (ii) have been authorized-by all requisite
organizational action; (iii) have received all necessary approvals and conserts, corporate,
governmental or othcrwise; (iv) will not violate, conflict with, result in a breach o1 or constitute
(with notice or lapse of time, or both) a material default under any provision of law any order or
judgment of any court or governmental authority, the articles of incorporation, by-laws,
partnership or trust agreement, articles of organization, operating agreement, or other governing
instrument of Borrower, or any indenture, agreement or other instrument to which Borrower is a
party or by which it or any of its assets or the Property is or may be bound or affected; (v) will
not result in the creation or imposition of any lien, charge or encumbrance whatsoever upon any
of its assets, except the lien and security interest created hereby; and (vi) will not require any
authorization or license from, or any filing with, any governmental or other body (except for the
recordation of this Security Instrument in appropriate land records in the state or commonwealth
where the Property is located and except for Uniform Commercial Code filings relating to the
security interest created hereby); and
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(b)  to the best knowledge of Borrower, the Note, this Security Instrument and
the other Loan Documents constitute the legal, valid and binding obligations of Borrower.

Section 5.4  Litigation, There is no action, suit or proceeding, judicial,
administrative or otherwise (including any condemnation or similar proceeding), pending, filed
or, to the best of Borrower’s knowledge, threatened or contemplated against Borrower, a
Guarantor, if any, an Indemnitor, if any, or against or affecting the Property in any court or by or
before any other governmental authority which, if determined adversely against Borrower, a
Guarantor, if any, an Indemnitor, if any, or the Property, would materially and adversely affect
(a) the use, operation or value of the Property or Borrower’s title to the Property, (b) the
enforceabiiity, validity, perfection or priority of the lien of this Security Instrument or the other
Loan Documents, (c) the ability of Borrower to perform its obligations under this Security
Instrument o1 the other Loan Documents, (d) the ability of any Guarantor or Indemnitor to
perform its obligaticins under any Loan Documents to which it is a party, (¢) the principal benefit
of the security intended to be provided by the Loan Documents or (f) the ability of the Property
to generate net cash flow/ sufficient to service the loan secured by this Security Instrument.

Section 5.5 ~Gtatus of Property.

(a)  Borrower nas-abtained all necessary certificates, licenses and other
approvals, governmental and otherwis¢, necessary for the operation of the Property and the
conduct of its business and all required zoring, building code, land use, environmental and other
similar permits or approvals, all of which are /a full force and effect as of the date hereof and not
subject to revocation, suspension, forfeiture or modification.

{b)  The Property and the present and vontemplated use and occupancy thereof
are in full compliance with all applicable zoning ordinences, building codes land use laws,
Environmental Laws, Applicable Laws and other similar iaws,

(c)  The Property is scrved by all utilities required for the current or
contemplated use thereof. All utility service is provided by public atitities and the Property has
accepted ot is equipped to accept such utility service.

(d)  All public roads and streets necessary for service o ard. access to the
Property for the current or contemplated use thereof have been completed, are’serviceable and
all-weather and are physically and legally open for use by the public.

()  The Property is served by public water and sewer systems.
(6 The Property is free from damage caused by fire or other casualty.

()  All costs and expenses of any and all labor, materials, supplies and
equipment used in the construction of the Improvements have been paid in full.

(h)  Borrower has paid in full for, and is the owner of, all furnishings, fixtures
and equipment (other than tenants’ property) used in connection with the operation of the
Property, free and clear of any and all security intercsts, liens or encumbrances, except the lien
and security interest created hereby.
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(i) All liquid and solid waste disposal, septic and sewer systems located on
the Property are in a good and safe condition and repair and in compliance with all Applicable
Laws.

()] No portion of the Improvements is located in an area identified by the
Secretary of Housing and Urban Development or any successor thereto as an area having special
flood hazards pursuant to the Flood Insurance Acts or, if any portion of the Improvements is
located within such area, Borrower has obtained and will maintain the insurance prescribed in
Section 3.3 hereof.

(k)  All the Improvements lie within the boundaries of the Land.

Siction 5.6 No Foreign Person. Borrower is not a “foreign person” within the
meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended and the related
Treasury Departmeniregulations.

Section .7 Separate Tax Lot. The Property is assessed for real estate tax
purposes as one or more wholivindependent tax lot or lots, separate from any adjoining land or
improvements not constituting a mait of such lot or lots, and no other land or improvements is
assessed and taxed together with the Property or any portion thereof.

Section 5.8 Leases.

(a)  Except as disclosed i the rent roll for the Property delivered to and
approved by Lender in writing prior to the date liereof, (i) Borrower is the sole owner of the
entire lessor’s interest in the Leases; (ii) the Leases a:c valid and enforceable and in full force
and effect; (iii) all of the Leases are arms-length agrecrients with bona fide, independent third
parties; (iv) no party under any Lease is in default; (v) al-ikents due have been paid in full and no
tenant is in arrears in its payment of Rents; (vi) the terms of ali alterations, modifications and
amendments to the Leases are reflected in the certified occupancy, statement delivered to and
approved by Lender; (vii) none of the Rents reserved in the Lesses have been assigned or
otherwise pledged or hypothecated; (viii) none of the Rents have been cellected for more than
one (1) month in advance (except a security deposit shall not be deeined. rent collected in
advance); (ix) the premises demised under the Leases have been completed aad t'ie tenants under
the Leases have accepted the same and have taken possession of the same on a rznt-paying basis;
(x) there exist no offsets or defenses to the payment of any portion of the Rents‘aia Borrower
has no monetary obligation to any tenant under any Lease; (xi) Borrower has received no notice
from any tenant challenging the validity or enforceability of any Lease; (xii) there are no
agreements with the tenants under the Leases other than expressly set forth in each Lease;
(xiii) the Leases are valid and enforceable against Borrower and the tenants set forth therein;
(xiv) no Lease contains an option to purchase, right of first refusal to purchase, or any other
similar provision; (xv) no Person has any possessory interest in, or right to occupy, the Property
except under and pursuant to a Lease; (xvi) each Lease is subordinate to this Security Instrument,
either pursuant to its terms or a recordable subordination agreement; (xvii) no Lease has the
benefit of a non-disturbance agreement that would be considered unacceptable to prudent
institutional lenders, (xviii) all security deposits relating to the Leases reflected on the certified
rent roll delivered to Lender have been collected by Borrower and are being held in accordance
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with legal requirements; (xix) any payments, free rent, partial rent, rebate of rent or other
payments, credits, allowances or abatements required to be given by Borrower to any tenant have
already been received such tenant; (xx) no brokerage commissions or finders fees are due and
payable regarding any Lease and (xxi) no tenant has sublet any portion of the premises demised
to such tenant under its Lease or any portion thereof.

(b)  Notwithstanding anything contained herein to the contrary, Borrower shall
not willfully withhold from Lender any information regarding renewal, extension, amendment,
modification, waiver of provisions of, termination, rental reduction of, surrender of space of, or
shortening of the term of, any Lease during the term of the Loan. Borrower further covenants -
and agree: that all tenants at the Property as of the date hereof are in physical occupancy of the
premises denvised under their Leases, are paying full rent under their Leases, and have not
exercised any_right to “go dark” that they may have under the provisions of their Leases.
Borrower furthéraarees to provide Lender with written notice of a tenant “going dark”™ under
such tenant’s lease witiiin five (5) Business Days after such tenant “goes dark” and Borrower’s
failure to provide suchactice shall constitute an Event of Default under this Security Instrument.

Section 5.9 Financial Condition.

(@) (i) Borrower-is-zolvent, and no bankruptcy, reorganization, insolvency or
similar proceeding under any state orfederal law with respect to Borrower has been initiated, and
(ii) Borrower has received reasonably <guivalent value for the granting of this Sccurity
Instrument. .

(b)  No petition in bankruptey has‘ever been filed by or against Borrower, any
Guarantor, any Indemnitor or any refated entity, or.any principal, general partner or member
thereof, in the last seven (7) years, and neither Borrower; eav Guarantor, any Indemnitor nor any
related entity, or any principal, general partner or member thersef, in the last seven (7) years has
ever made any assignment for the benefit of creditors or taken advantage of any insclvency act or
any act for the benefit of debtors.

Section 5.10 Business Purposes. The loan evidenced Ly the Note secured by the
Security: Instrument and the other Loan Documents {the “Loan”) is solely-for the business
purpose of Borrower, and is not for personal, family, household, or agricultural purposes.

Section 5.11 Taxes. Borrower, any Guarantor and any Indemnito: iave filed ali
federal, state, county, municipal, and city income and other tax returns required to(nave been
filed by them and have paid all taxes and related liabilities which have become due pursuant to
such returns or pursuant to any assessments received by them. Neither Borrower, any Guarantor
nor any Indemnitor knows of any basis for any additional assessment in respect of any such taxes
and related liabilities for prior years.

Section 5.12 Mailing Address. Borrower’s mailing address, as set forth in the
opening paragraph hereof or as changed in accordance with the provisions hereof, is true and
correct.

Section 5.13 No Change in Facts or Circumstances. All information in the
application for the Loan submitted to Lender (the “Loan_Application”) and in all financing
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statements, rent rolls, reports, certificates and other documents submitted in connection with the
Loan Application or in satisfaction of the terms thereof, are accurate, complete and correct in all
respects. There has been no adverse change in any condition, fact, circumstance or event that
would make any such information inaccurate, incomplete or otherwise misleading.

Section 5.14 Disclosure. Borrower has disclosed to Lender all material facts
and has not failed to disclose any material fact that could cause any representation or warranty
made herein to be materially misleading.

Section 5.15 Third Party Representations. Each of the representations and the
warranties‘made by each Guarantor and Indemnitor herein or in any other Loan Document(s) is
true and correct in all material respects.

Scction 5,16 lllegal Activity. No portion of the Property has been or will be
purchased, improved, eauipped or furnished with proceeds of any illegal activity (whether or not
such illegality is determined by local, state or federal law) and to the best of Borrower’s
knowledge, there are na illegal activities (whether or not such illegality is determined by local,
state or federal law) or activities relating to controlled substances (as determined by local, state
or federal law) at the Property (inciuding, without limitation, any growing, distributing and/or
dispensing of marijuana (whether fzr.nedicinal, recreational or other uses)).

Section 5.17 Regulations<'s U and X. Borrower does not own any “margin
stock” as such term is defined in Regulations T, U and X of the Board of Governors of the
Federal Reserve System (12 CFR Part 221), az-amended. Borrower will not use any part of the
proceeds from the loan to be made under this Scturity Instrument (a) directly or indirectly, to
purchase or carry any such stock or to reduce or tetire any Obligations originally incurred to
purchase any such stock within the meaning of such Regulitions T, U and X, (b) so as to involve
Borrower in a violation of Regulation T, U or X of such Board-{12 CFR Parts 220, 221 and 224),
as amended, or (¢) for any other purpose not permitted by Scction’ 7 of the Securities Exchange
Act of 1934, as amended, or any of the rules and regulations recpecting the extension of credit
promulgated thereunder.

Section 5.18 No Plan Assets. As of the date hereof and-so0 Jeng as any portion
of the Debt remains outstanding (a) Borrower is not and will not be an “emglovze benefit plan,”
as defined in Section 3(3) of ERISA, subject to Title I of ERISA, (b) Borrower is riot and will
not be a “governmental plan” within the meaning of Section 3(32} of ERISA, (¢) transactions by
or with Borrower are not and will not be subject to ‘any state statute, regulatior. er ruling
regulating investments of, or fiduciary obligations with respect to, governmental plans; and (d)
none of the assets of Borrower constitutes or will constitute “plan assets” of one or more such
plans within the meaning of 29 C.F.R. Section 2510.3-101, as modified by Section 3(42) of
ERISA. As of the date hereof, neither Borrower nor any Employee Benefit Affiliate maintains,
sponsors or contributes to a Defined Benefit Plan or a Multiemployer Plan. Neither Borrower
nor an Employee Benefit Affiliate sponsors, contributes to or maintains either currently or in the
past a plan, document, agreement, or arrangement subject to ERISA.

Section 5.19 No Change in Facts or Circumstances: Disclosure. There has been
no material adverse change in any condition, fact, circumstance or event that would make the
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financial statements, rent rolls, reports, certificates or other documents submitted in connection
with the Loan inaccurate, incomplete or otherwise misleading in any material respect or that
otherwise materially and adversely affects the busincss operations or the financial condition of
Borrower or the Property.

Section 5.20 Management Agreement. The propertgz management agreement
pursuant to which Weiss Properties, Inc. (“Manager”) manages the Property (“Management
Agreement”) is in full force and effect and there is no default thereunder by any party thereto
and no event has occurred that, with the passage of time and/or the giving of notice would
constitute a default thereunder. The Management Agreement was entered into on commercially
reasonable’ terms.  Other than the Management Agreement, there exist no other agreements’
between Boriower and Manager currently in effect concerning Manager’s management or .
operation of the ’roperty.

Section .21 Perfection of Accounts. Borrower hereby represents and warrants
to Lender that:

(a)  This Secwity Instrument, together with the other Loan Documents, create
a valid and continuing security intecest (as defined in the Uniform Commercial Code) in the
Accounts (as defined in the Cash-Management Agreement) in favor of Lender, which security
interest is prior to all other liens and is"eénforceable as such against creditors of and purchasers
from Borrower.

b 'he Accounts constituts “‘deposit accounts” or ‘“‘securities accounts”
P
1

within the meaning of the Uniform Commerciai Lode as set forth in the Cashk Management
Agreement.

Section 5.22 Intentionally Deleted.

Section 5.23 Material Agreements. With respect'to each Material Agreement,
Borrower hereby represents that (a) each Material Agreement is in.{ul! force and effect and has
not been amended, restated, replaced or otherwise modified (except, in each case, as expressly
set forth herein, (b) there are no defaults under any Material Agreement by anv.narty thereto and,
to Borrower’s knowledge, no event has occurred which, but for the passage of tirie, the giving of
notice, or both, would constitute a default under any Material Agreement, (¢) ail.payments and
other sums due and payable under the Material Agreements have been paid in full,{¢) ro party to
any Material Agreement has commenced any action or given or received any notice’ for the
purpose of terminating any Material Agreement, and (¢) the representations made in any estoppel
or similar document delivered with respect to any Material Agreement in connection with the
Loan are true, complete and correct and are hereby incorporated by reference as if fully set forth
herein.

Section 5.24 llleeal Activity/Forfeiture.

(a)  No portion of the Property has been or will be purchased, improved,
equipped or furnished with proceeds of any illegal activity (whether or not such illegality is
determined by local, State or federal law) and to the best of Borrower’s knowledge, there are no
illegal activities (whether or not such illegality is determined by local, State or federal law) or
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activities relating to controlled substances (as determined by local, State or federal law) at the
Property (including, without limitation, any growing, distributing and/or dispensing of marijuana
(whether for medicinal, recreational or other uses)).

(b}  There has not been and shail never be committed by Borrower or any
other Person in occupancy of or involved with the operation or use of the Property (including,
without limitation, any tenant) any act or omission affording the federal government or any state
or local government the right of forfeiture as against the Property or any part thereof or any
monies paid in performance of Borrower’s obligations under this Security Instrument, the Note,
or the other Loan Documents. Borrower hereby covenants and agrees not to commit, permit or
suffer to_«xist any act or omission affording such right of forfeiture. Borrower also hereby
covenants ard-agrees that it shall not commit, permit or suffer to exist any illegal activities
(whether or notsuch illegality is determined by local, state or federal law) or activities relating to
controlled subsiancas. (as determined by local, state or federal law) at the Property (including,
without limitation, -any..growing, distributing and/or dispensing of marijuana (whether for
medicinal, recreational ‘or other uses)). )

Section 5.25 “Cuarantor Representations.  Borrower hereby represents and
warrants that, as of the date heyeof and continuing thereafter for the term of the Loan, the
representations and warranties set forihyin Sections 5.13, 5.14, 5.15 and 5.19 are true and correct
with respect to Guarantor, as the samne 2re applicable to such party. Wherever the term
“Borrower” is used in each of the foregoing Sections it shall be deemed to be “Guarantor” with
respect to each such party.

Section 5.26 Embargoed Person.” ~ As of the date hereof and at all times
throughout the term of the Loan, including after giving effect to any transfers of interests
permitted pursuant to the Loan Documents, (a) none of ¢h: funds or other assets of Borrower or
Guarantor constitute property of, ot are beneficially owned, directly or indirectly, by any person,
entity or country which is a sanctioned person, entity or couatry-or is otherwise subject to any
trade restrictions under U.S. law (including but not limited to, Cuba, Iran, North Korea, Syria
and Crimea), including but not limited to, the International Emerger<y-Economic Powers Act,
50 U.S.C. §§ 1701 et seq., The Trading with the Enemy Act, 50 U.S.C. App. ! et seq., and any
Executive Orders or regulations promulgated thereunder (including regulations administered by
the Office of Foreign Assets Control (FOFAC”) of the U.S. Department of tie7i «casury and the
Specially Designated Nationals List maintained by OFAC) with the result that the sivestment in
Borrower and/or Guarantor, as applicable (whether directly or indirectly), is probibited by
Applicable Laws or the Loan made by Lender is in violation of Applicable Laws (“Embargoed
Person™); (b) unless expressly waived in writing by Lender, no Embargoed Person has any
interest of any nature whatsoever in Borrower or Guarantor, as applicable, with the result that the
investment in Borrower and/or Guarantor, as applicable (whether directly or indirectly), is
prohibited by Applicable Laws or the Loan is in violation of Applicable Laws; (c) to the best
knowledge of Borrower, none of the funds of Borrower or Guarantor, as applicable, have been
derived from any unlawful activity with the result that the investment in Borrower and/or
Guarantor, as applicable (whether directly or indirectly), is prohibited by Applicable Laws or the
Loan is in violation of Applicable Laws, and (d) none of Borrower or Guarantor will, directly or
indirectly, use the Loan or lend, contribute or otherwise make available any proceeds of the Loan
to any Person (i) to fund or facilitate any activities or business of or with any Person who, at the
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time of such funding or facilitation, is an Embargoed Person or (ii) in any manner that would
result in a violation of any Applicable Laws, including but not limited to, OFAC. Borrower
covenants and agrees that in the event Borrower receives any notice that Borrower or Guarantor
(or any of their respective beneficial owners, affiliates or participants) or any Person that has an
interest in the Property is designated as an Embargoed Person, Borrower shall immediately
notify Lender in writing, At Lendet’s option, it shall be an Event of Default hereunder if
Borrower, Guarantor or any other party to the Loan is designated as an Embargoed Person.

Section 5.27 Patriot Act.

(a)  All capitalized words and phrases and all defined terms used in the USA
Patriot Act 0£2001, 107 Public Law 56 (October 26, 2001) and in other statutes and ail orders,
rules and regilaiions of the United States government and its various executive departments,
agencies and ofiiccs related to the subject matter of the Patriot Act, including Executive Order
13224 effective Septeriher 24, 2001 (collectively referred to in this Section only as the “Patriot
Act”) are incorporated ino this Section. Borrower hereby represents and warrants that Borrower
and Guarantor and each and-every Person affiliated with Borrower and/or Guarantor or that to
Borrower’s knowledge has an’economic interest in Borrower, or, to Borrower’s knowledge, that
has or will have an interest in the transaction contemplated by this Security Instrument or in the
Property or will participate, in atiy ananner whatsoever, in the Loan, is: (i) not a “blocked”
Person listed in the Annex to Executive Order Nos. 12947, 13099 and 13224 and all
modifications thereto or thereof (as usci in this Section orily, the “Annex”); (ii) in full
compliance with the requirements of the Patriot Act and all other requirements contained in the
rules and regulations of the Office of Foreign ASsets Control, Department of the Treasury (as
used in this Section only, “OFAC™); (iii) operated under policies, procedures and practices, if
any, that are in compliance with the Patriot Act and aveilable to Lender for their review and
inspection during normal business hours and upon reas¢nable prior notice; (iv) not in receipt of
any notice from the Secretary of State or the Attorney Generai of the United States or any other
department, agency or office of the United States claiming a vislation or possible violation of the
Patriot Act; (v) not listed as a Specially Designated Terrorist or'as 2. “blocked” Person on any
lists maintained by the OFAC pursuant 1o the Patriot Act or any otherist of terrorists or terrorist
organizations maintained pursuant to any of the rules and regulations of the OFAC issued
pursuant to the Patriot Act or on any other list of terrorists or terrorist organizaiions maintained
pursuant to the Patriot Act; (vi) not a Person who has been determined by conspetint authority to
be subject to any of the prohibitions contained in the Patriot Act; and (vii} pat owned or
controlled by or now acting and or will in the future act for or on behalf of any Persennamed in
the Annex or any other list promulgated under the Patriot Act or any other Person who-has been
determined to be subject to the prohibitions contained in the Patriot Act. Borrower covenants
and agrees that in the event Borrower receives any notice that Borrower or Guarantor (or any of
their respective beneficial owners, affiliates or participants) or any Person that has an interest in
the Property become listed on the Annex or any other list promulgated under the Patriot Act or is
indicted, arraigned, or custodially detained on charges involving money laundering or predicate
crimes to money laundering, Borrower shall immediately notify Lender. At Lenders’ option, it
shall be an Event of Default hereunder if Borrower, Guarantor or any other party to any Loan
Document becomes listed on any list promulgated under the Patriot Act or is indicted, arraigned
or custodially detained on charges involving money laundering or predicate crimes to money
laundering.

36



1828234004 Page: 44 of 75

UNOFFICIAL COPY

(b)  The Patriot Act requires all financial institutions to obtain, verify and
record certain information that identifies individuals or business entities which open an
“account™ with such financial institution. Consequently, Lender may from time-to-time request,
and Borrower shall provide to Lender, Borrower’s name, address, tax identification number
and/or such other identification information as shall be necessary for Lender to comply with
federal law. An “account” for this purpose may include, without limitation, a deposit account,
cash management service, a transaction or asset account, a credit account, a loan or other
extension of credit, and/or other financial services product.

Section 5.28 Survival of Representations. The representations and warranties
set forth i Article V shall survive for so long as any amount remains payable to Lender under
this Security {nstrument or any of the other Loan Documents.

Section 5,29 No Breach of Fiduciary Duty., No Person currently owning a direct
ot indirect membetshiz-or partnership interest in Borrower (nor any past or current affiliate of
such Person), has breacned any fiduciary duty owed by such Person to any other Person now or
previously owning a direct o indirect membership or partnership interest in Borrower or any
prior owner of the Property.

ARTICLE VI
OBLIGA#TIONS AND RELIANCE

Section 6.1  Relationship_of Surrower and Lender. The relationship between
Borrower and Lender is solely that of debtor and-creditor, and Lender has no fiduciary or other
special relationship with Borrower, and no term-or'condition of any of the Note, this Security
[nstrument and the other Loan Documents shall be Construed so as to deem the relationship
between Borrower and Lender to be other than that of debtor and creditor.

Section 6.2 No Reliance on Lender. The members, general partners, principals
and (if Borrower is a trust) beneficial owners of Borrower are exuetienced in the ownership and
operation of properties similar to the Property, and Borrower and Lendér are relying solely upon
such expertise and business plan in connection with the ownership and operation of the Property.
Borrower is not relying on Lender’s expertise, business acumen or advice-in cennection with the
Property.

Section 6.3 No_Lender Obligations.  Notwithstanding the provisions of
Subsections 1.1(f) and (1) or Section 1.2, Lender is not undertaking the performance of (i) any
obligations under the Leases; or (ii) any obligations with respect to such agreements, contracts,
certificates, instruments, franchises, permits, trademarks, licenses and other documents. By
accepting or approving anything required to be observed, performed or fulfilled or to be given to
Lender pursuant to this Security Instrument, the Note or the other Loan Documents, including
without limitation, any officer’s certificate, balance sheet, statement of profit and loss or other
financial statement, survey, appraisal, or insurance policy, Lender shall not be deemed to have
warranted, consented to, or affirmed the sufficiency, the legality or effectiveness of same, and
such acceptance or approval thereof shall not constitute any warranty or affirmation with respect
thereto by Lender.
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Section 6.4  Reliance.  Borrower recognizes and acknowledges that in
accepting the Note, this Security Instrument and the other Loan Documents, Lender is expressly
and primarily relying on the truth and accuracy of the warranties and representations set forth in
Article V and Article X1I without any obligation to investigate the Property and notwithstanding
any investigation of the Property by Lender; that such reliance existed on the part of Lender prior
to the date hereof’, that the warranties and representations are a material inducement to Lender in
accepling the Note, this Security Instrument and the other Loan Documents; and that Lender
would not be willing to make the Loan and accept this Security Instrument in the absence of the
warranties and representations as set forth in Article V and Article XII.

ARTICLE VII
FURTHER ASSURANCES

Section 7.1 Recording of Security Instrument, ete. Borrower forthwith upon
the execution and deiivery of this Security Instrument and thereafter, from time to time, will
cause this Security Instiunent and any of the other Loan Documents creating a lien or security
interest or evidencing tiwe lien-hereof upon the Property and each instrument of further assurance
to be filed, registered or recerded in such manner and in such places as may be required by any
present or future law in order to/publish notice of and fully to protect and perfect the lien or
security interest hereof upon, and the-interest of Lender in, the Property. Borrower will pay all
taxes, filing, registration or recording fees, and all expenses incident to the preparation,
execution, acknowledgment and/or recoring of the Note, this Security Instrument, the other
Loan Documents, any note or mortgage supplemental hereto, any security instrument with
respect to the Property and any instrument of further assurance, and any modification or
amendment of the foregoing documents, and ail federal, state, commonwealth, county and
municipal taxes, duties, imposts, assessments and charges 2rising out of or in connection with the
execution and delivery of this Security Instrument, any mortgage supplemental hereto, any
security instrument with respect to the Property or any nstruniient of further assurance, and any
modification or amendment of the foregoing documents, except where prohibited by law so to
do.

Section 7.2 Further Acts, etc. Borrower will, at the <ost of Borrower, and
without expense to Lender, do, execute, acknowledge and deliver all and every such further acts,
deeds, conveyances, mortgages, assignments, notices of assignments, transfers 217 assurances as
Lender shall, from time to time, require, for the better assuring, conveyig, assigning,
transferring, and confirming unto Lender the Property and rights hereby mortgaZec. granted,
bargained, sold, conveyed, confirmed, pledged, assigned, warranted and transferred or .ntended
now or hereafter so to be, or which Borrower may be or may hereafter become bound to convey
or assign to Lender, or for carrying out the intention or facilitating the performance of the terms
of this Security Instrument or for filing, registering or recording this Security Instrument, or for
complying with all Applicable Laws. Borrower, on demand, will exccute and deliver and hereby
authorizes Lender, following 10 days’ notice to Borrower, to execute in the name of Borrower or
without the signature of Borrower to the extent Lender may lawfully do so, (i) one or more
financing statements (including, without limitation, initial financing statements, amendments
thereto and continuation statements) with or without the signature of Borrower as authorized by
applicable law, chattel mortgages or other instruments, to evidence more effectively the security
interest of Lender in the Property, and (ii) any amendments or modifications to the Note, this
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Security Instrument and/or the other Loan Documents in order to correct any scrivener’s errors
contained herein or therein, including, without limitation, any errors with respect to the spelling
of Borrower’s name, the address of the Property, the legal description of the Property and/or the
date of execution of the Note, this Security Instrument and/or the other Loan Documents.
Borrower also ratifies its authorization for Lender to have filed any like initial financing
statements, amendments thereto and continuation statements, if filed prior to the date of this
Security Instrument. Borrower grants to Lender an irrevocable power of attorney coupled with
an interest for the purpose of exercising and perfecting any and all rights and remedies available
to Lender pursuant to this Section 7.2. To the extent not prohibited by applicable law, Borrower
hereby ratifies all acts Lender has lawfully done in the past or shall lawfully do or cause to be
done in the future by virtue of such power of attorney.

Quetion 7.3 Changes in Tax, Debt Credit and Documentary Stamp Laws.

(a) - M any law is enacted or adopted or amended after the date of this Security
Instrument which deducte the Debt from the value of the Property for the purpose of taxation or
which imposes a tax, eitherdirectly or indirectly, on the Debt or Lender’s interest in the
Property, Borrower will pay-h< tax, with interest and penalties thereon, if any. If Lender is
advised by counsel chosen by it‘that the payment of tax by Borrower would be unlawful or
taxable to Lender or unenforceable-o: provide the basis for a defense of usury, then Lender shall
have the option, exercisable by writtér notice of not less than ninety (90) days, to declare the
Debt immediately due and payable.

(b)  Borrower will not claim-ordemand or be entitled to any credit or credits
on account of the Debt for any part of the Taxes ur-Other Charges assessed against the Property,
or any part thereof, and no deduction shall otherwise ke raade or claimed from the assessed value
of the Property, or any part thereof, for real estate tax purposes by reason of this Security
Instrument or the Debt. If such claim, credit or deduction shali-be required by law, Lender shall
have the option, exercisable by written notice of not less than pinety (90) days, to declare the
Debt immediately due and payable.

(c)  [f at any time the United States of America, any state thereof or any
subdivision of any such state shall require revenue or other stamps to be arfixsd.to the Note, this
Security Instrument, or any of the other Loan Documents or impose any other.x or charge on
the same, Borrower will pay for the same, with interest and penalties thereon, if apy.

Section 7.4  Estoppel Certificates.

(a)  After request by Lender, Borrower, within fifteen (15) days, shall furnish
Lender or any proposed assignee with a statement, duly acknowledged and certified, setting forth
(i) the original principal amount of the Note, (ii)the unpaid principal amount of the Note,
(iii) the rate of interest of the Note, (iv) the terms of payment and maturity date of the Note,
(v) the date installments of interest and/or principal were last paid, (vi) that, except as provided
in such statement, there are no defaults or events which with the passage of time or the giving of
notice or both, would constitute an event of default under the Note or the Security Instrument,
(vii) that the Note and this Security Instrument are valid, legal and binding obligations and have
not been modified or if modified, giving particulars of such modification, (viii) whether any
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offsets or defenses exist against the obligations secured hereby and, if any are alleged to exist, a
detailed description thereof, (ix) that all Leases are in full force and effect and (provided the
Property is not a residential multifamily property) have not been modified (or if modified, setting
forth all modifications), (x) the date to which the Rents thercunder have been paid pursuant to
the Leases, (xi) whether or not, to the best knowledge of Borrower, any of the lessees under the
Leases are in default under the Leases, and, if any of the lessees are in default, setting forth the
specific nature of all such defaults, (xii) the amount of sccurity deposits held by Borrower under
each Lease and that such amounts are consistent with the amounts required under each Lease,
and (xiii) as to any other matters reasonably requested by Lender and reasonably related to the
Leases, the obligations secured hereby, the Property or this Security [nstrument.

(b}  Borrower shall use its best efforts to deliver to Lender, promptly upon
request, duly =xzcuted estoppel certificates from any one or more lessees as required by Lender
attesting to sucli-fuets regarding the Lease as Lender may require, including but not limited to
attestations that each 1.<ase covered thereby is in full force and effect with no defaults thereunder
on the part of any party, that none of the Rents have been paid more than one month in advance,
and that the lessee claims po defense or offset against the full and timely performance of its
obligations under the Lease.

()  Upon any warsfer or proposed transfer contemplated by Section [8.1
hereof, at Lender’s request, Borrower, any. Guarantors and any Indemnitor(s) shall provide an
estoppel certificate to the Investor (define(in Section 18.1) or any prospective Investor in such
form, substance and detail as Lender, such Invester or prospective Investor may require.

Section 7.5 Flood Insurance. After. Lender’s request, Borrower shall deliver
evidence satisfactory to Lender that no portion of th¢ 'mprovements is situated in a federally
designated “special flood hazard area” or if it is, that Bor‘ower has obtained insurance meeting
the requirements of Section 3.3(a)(vi).

Section 7.6 Replacement Documents. Upon deceipt of an affidavit of an
officer of Lender as to the loss, theft, destruction or mutilation of‘thz Note or any other Loan
Document which is not of public record, and, in the case of any such tnutiiation, upon surrender
and cancellation of such Note or other Loan Document, Borrower will issue,<in lieu thereof, a
replacement Note or other Loan Document, dated the date of such lost, stolany destroyed or
mutilated Note or other Loan Document in the same principal amount thereof ana otherwise of
like tenor.

ARTICLE VIII
DUE ON SALE/ENCUMBRANCE

Section 8.1  No Sale/Encumbrance. Borrower agrees that Borrower shall not,
without the prior written consent of Lender in its sole and absolute discretion, sell, convey,
mortgage, grant, bargain, encumber, pledge, assign, or otherwise transfer the Property-or any part
thereof or any interest therein or any direct or indirect interest in Borrower or permit the Property
or any part thereof or any interest therein or any direct or indirect interest in Borrower to be sold,
conveyed, mortgaged, granted, bargained, encumbered, pledged, assigned, or otherwise
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transferred, other than pursuant to Leases of space in the Improvements to tenants in accordance
with the provisions of Section 3.8. -

Section 8.2 Sale/Encumbrance Defined. A sale, conveyance, mortgage, grant,
bargain, encumbrance, pledge, assignment, or transfer within the meaning of this Article VIII
shall be deemed to include, but not be limited to, (a) an instaliment sales agreement wherein
Borrower agrees to sell the Property or any part thereof for a price to be paid in instaliments;
(b) an agreement by Borrower leasing all or a substantial part of the Property for other than
actual occupancy by a space tenant thereunder or a sale, assignment or other transfer of, or the
grant of a security interest in, Borrower’s right, title and interest in and to any Leases or any
Rents; (caf Borrower, any Guarantor, any Indemnitor, or any general or limited partner or
member of ilorrower, any Guarantor or any Indemnitor is a corporation, any merger,
consolidation o: -voluntary or involuntary sale, conveyance, transfer or pledge of such
corporation’s sioch {or the stock of any corporation directly or indirectly.controlling such
corporation by opetatizinof law or otherwise) or the creation or issuance of new stock in one or a
series of transactions by which an aggregate of more than 10% of such corporation’s stock shall
be vested in a party or parties-who are not now stockholders; (d) if Borrower, any Guarantor or
any Indemnitor or any genetai or limited partner or member of Borrower, any Guarantor or any
Indemnitor is a limited or general parinership or joint venture, the change, removal or resignation
of a general partner or the transfer v7 pledge of the partnership interest of any general partner or
any profits or proceeds relating to suck partership interest or the voluntary or involuntary sale,
conveyance, transfer or pledge of limited partnership interests (or the limited partnership
interests of any limited partnership directly of indirectly controlling such limited partnership by
operation of law or otherwise); (¢) if Borrower, any Guarantor, any Indemnitor or any general or
limited partner or member of Borrower, any Guarantor or any Indemnitor is a limited liability
company, the change, removal or resignation of a rirnaging member (or if no managing
member, any member or non-member manager) or the iransfer of the membership interest of a
managing member (or if no managing member, any member)or any profits or proceeds relating
to such membership interest or the voluntary or involuntary saieConveyance, transfer or pledge
of membership interests (or the membership interests of any limitead tiability company directly or
indirectly controlling such limited liability company by operation of lzivor otherwise); and/or (f)
the entering into of a PACE Transaction,

Section 8.3 Lender’s Rights. Lender reserves the right to conaitici the consent
required hereunder upon a modification of the terms hereof and on assumption of the Note, this
Security Instrument and the other Loan Documents as so modified by the proposed transferee,
payment of a transfer fee equal to one percent (1%) of the then outstanding principal balance of
the Note, and all of Lender’s expenses incurred in connection with such transfer, the approval by
a Rating Agency of the proposed transferee, the proposed transferee’s continued compliance
with the covenants set forth in this Security Instrument, including, without limitation, the
covenants in Section 4.2 hereof, or such other conditions as Lender shall determine in its sole
discretion to be in the interest of Lender. All of Lender’s expenses incurred shall be payable by
Borrower whether or not Lender consents to the transfer. Lender shall not be required to
demonstrate any actual impairment of its security or any increased risk of default hereunder in
order to declare the Debt immediately due and payable upon Borrower’s sale, conveyance,
mortgage, grant, bargain, encumbrance, pledge, assignment, or transfer of the Property without

41



1828234004 Page: 49 of 75

UNOFFICIAL COPY

Lender’s consent. This provision shall apply to every sale, conveyance, mortgage, grant,
bargain, encumbrance, pledge, assignment, or transfer of the Property regardless of whether
voluntary or not, or whether or not Lender has consented to any previous sale, conveyance,
mortgage, grant, bargain, encumbrance, pledge, assignment, or transfer of the Property.

Section 8.4  Permitted Transfers. Notwithstanding the foregoing provisions of
this Article VIII, until the date which is thirty (30) days following the issuance of Securities
involving the Loan or any portion thereof (the “Permitted Transfer Date”), an unlimited
number of sales, conveyances or transfers of the Property in its entirety (hereinafter, “Sale”)
shall be permitted only with the prior written consent of Lender, which consent may be withheld
by Lendernits reasonable discretion, to any Person provided that each of the following terms
and conditions-are satisfied; provided, however, Lender shall not be required to give its consent
to a Sale during the period which occurs from the date occurring thirty (30) days prior to the
Lender’s propesed issuance of such Securities up to any including the Permitted Transfer Date.
From and after the Permitted Transfer Date, Lender shall not unreasonably withhold consent to
an unlimited number ¢f Sales, to any Person provided that each of the following terms and
conditions are satisfied:

a no default ziter the expiration of notice or grace periods is then continuin
. p grace p ! g
(or would exist as a result of such Sa!c) hereunder, under the Note or under any of the other Loan
Documents;

(b)  Borrower gives Lender written notice of the terms of such prospective
Sale not less than thirty (30) days before the Gatp-en which such Sale is scheduled to close and,
concurrently therewith, gives Lender all such infurmiation concerning the proposed transferee of
the Property (hereinafter, “Buyer”) as Lender would-ressonably require in evaluating an initial
extension of credit to a borrower and pays to Lender @ non-refundable application fee in the
amount of $2,500.00. Lender shall have the right to approve si-disapprove the proposed Buyer,
such approval not to be unreasonably withheld. In determining wiether to give or withhold its
approval of the proposed Buyer, Lender shall consider the Buyei”s/experience and track record
in owning and operating facilities similar to the Property, the Buye:’s financial strength, the
Buyer’s general business standing and the Buyer’s relationships and expetience with contractors,
vendors, tenants, lenders and other business entities; provided, however, thai; notwithstanding
Lender's agreement to consider the foregoing factors in determining whether to.give or withhold
such approval, such approval shall be given or withheld based on what Lender determines to be
commercially reasonable and, if given, may be given subject to such conditions as Lender may
deem reasonably appropriate;

(¢)  Borrower pays Lender, concurrently with the closing of such Sale, a non-
refundable assumption fee in an amount equal to all out-of-pocket costs and expenses, including,
without limitation, reasonable attorneys’ fees, incurred by Lender in connection with the Sale
plus an amount equal to one percent (1.0%) of the then outstanding principal balance of the Note.
Borrower also pays, concurrently with the closing of such Sale, all costs and expenses of all third
parties and Rating Agencies in connection with the Sale;

(d)  Buyer assumes and agrees to pay the indebtedness secured hereby as and
when due subject to the provisions of Article X1 of the Note and, prior to or concurrently with
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the closing of such Sale, the Buyer executes, without any cost or expense to Lender, such
documents and agreements as Lender shall reasonably require to evidence and effectuate said
assumption;

(¢)  Borrower and the Buyer execute, without any cost or expense to Lender,
new financing statements or financing statement amendments and any additional documents
reasonably requested by Lender;

(H Borrower delivers to Lender, without any cost or expense to Lender, such
endorsements to Lender’s title insurance policy, hazard insurance endorsements or certificates
and other sitailar materials as Lender may deem necessary at the time of the Sale, all in form and
substance satizfactory to Lender, including, without limitation, an endorsement or endorsements
to Lender’s title insurance policy insuring the lien of this Security Instrument insuring that fee
simple title to the Property is vested in the Buyer;

(2) Puver shall furnish, if the Buyer is a corporation, partnership or other
entity, all appropriate-papers evidencing the Buyer’s capacity and good standing, and the
qualification of the signers {o.cx“cute the assumption of the indebtedness secured hereby, which
papers shall include certified copics of all documents relating to the organization and formation
of the Buyer and of the entities, irany;, which are partners or members of the Buyer. The Buyer
and such constituent partners, membeis-os shareholders of Buyer (as the case may be), as Lender
shall require, shall be single purpose; “bankruptcy remote” entities which satisfy the
requirements of Article IV hereof and the réquirements of the Rating Agencies, and whose
formation documents shall be approved by coursel to Lender (provided, however, such Buyer
shall not be a Delaware Statutory Trust, a tenancy<in-common, a Crowdfunded Person, or any
Person who is (i) controlled (directly or indirectly) oy one or more of the foregoing and/or
(ii) more than 49% owned (directly or indirectly) by ore or more of the foregoing), and whose
formation documents shall be approved by counsel to~lender (for purposes hereof,
“Crowdfunded Person” shall mean a Person capitalized primariiy by monetary contributions
(A) of less than $35,000 each from more than 35 investors who ar¢ individuals and (B) which are
funded primarily (I) in reliance upon Regulation Crowdfunding piopinlgated by the Securities
and Exchange Commission pursuant to the Securities Act of 1932 as amended and/or
(11) through internet-mediated registries, platforms or similar portals, mail-ider subscriptions,
benefit events and/or other similar methods);

(hy  Buyer shall assume the obligations of Borrower under any management
agreements pertaining to the Property or assign to Lender as additional security any new
management agreement entered into in connection with such Sale;

(i) Buyer shali fumish an opinion of counsel satisfactory to Lender and its
counsel (A)that the Buyer's formation documents provide for the matters described in
subparagraph (g) above, (B) that the assumption of the indebtedness evidenced hereby has been
duly authorized, executed and delivered, and that the Note, this Security Instrument, the
assumption agreement and the other Loan Documents are valid, binding and enforceable against
the Buyer in accordance with their terms, (C) that the Buyer and any entity which is a controlling
stockholder, member or general partner of Buyer, have been duly organized, and are in existence
and good standing, (D) if required by Lender, that the assets of the Buyer will not be
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consolidated with the assets of any other entity having an interest in, or affiliation with, the
Buyer, in the event of bankruptcy or insolvency of any such entity, and (E) with respect to such
other matters as [.ender may reasonably request;

{j) Lender shall have received confirmation in writing from the Rating
Agencies that rate the Securities or Participations (as defined in Section 18.1) to the effect that
the Sale will not result in a qualification, downgrade or withdrawal of any rating initially
assigned or then currently assigned or to be assigned to the Securities or Participations, as
applicable (a “Rating Agency Confirmation™). If (i) any Rating Agency shall waive, decline or
refuse 1o review or otherwise engage any request for a Rating Agency Confirmation hereunder
(collectively; an “RA_Declination-Event”), or (ii) Lender (or any Servicer acting on Lender’s
behalf) deter:iines pursuant to and in accordance with any applicable pooling and servicing
agreement thit a. Rating Agency Confirmation is not required (a “RAC Refusal Event”)
(hereinafter, each.ofan RA Declination Event and a RAC Refusal Event, collectively, a “RAC
Satisfaction Conditio:i), such RAC Satisfaction Condition shall be deemed to satisfy, for such
“request only, the condidign that a Rating Agency Confirmation by such Rating Agency (only) be
obtained; provided, however;-in the event a Rating Agency Confirmation is deemed to not be
required due to the existencc of a RAC Satisfaction Condition, then such action that would
otherwise require a Rating Agency Confirmation shall instead require the consent of Lender in
lieu of a Rating Agency Confirmaiion from such Rating Agency (which consent shall not be
unreasonably withheld or delayed). Fer rurposes of clarity, any RA Declination Event or RAC
Refusal Event, as applicable, shall not be deemed an RA Declination Event or RAC Refusal
Event, as applicable, for any subsequent reqiest for a Rating Agency Confirmation hereunder,
and the condition for Rating Agency Confirmation pursuant to this Security Instrument for any
subsequent request shall apply regardless of any previous RA Declination Event or RAC Refusal
Event, as applicable;

(k)  Borrower’s obligations under the contraci, of sale pursuant to which the
Sale is proposed to occur shall expressly be subject to the satisfaction of the terms and conditions
of this Section 8.4; and

(D if required by Lender, Borrower shall make a correzponding increase in its
deposits into the Escrow Fund with respect to Taxes in the event such Saie resalts in an increase
in the real property tax assessment by the applicable taxing authority.

Section 8.5  Permitted Transfers of Equity Interests. Notwithstanding the
restrictions contained in Section 8.1 of this Security Instrument, the following transfcrs/shall be
permitted subject to satisfaction of the conditions set forth below: (a) a transfer (but not a pledge)
by devise or descent or by operation of law upon the death of a Restricted Party (as defined
below), (b) the transfer (but not the pledge), in one or a series of transactions, of the stock,
partnership interests or membership interests (as the case may be) in a Restricted Party or {c) the
sale, transfer or issuance of shares of common stock in any Restricted Party that is a publicly
traded entity, provided such shares of common stock are listed on the New York Stock Exchange
or another nationally recognized stock exchange; provided, however, with respect to the transfers
listed in clauses (a) or (b) above, (A) except with respect to the transfers listed in clause {(a)
above, no Event of Default shall have occurred and be continuing, (B) except with respect to the
transfers listed in clause (a) above, Lender shall receive not less than thirty (30) days prior
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written notice of such transfers, (C) no such transfers shall result in a change in control of
Borrower, Guarantor, any managing manager or member of Borrower (each, a “Principal”), or
any managing agent of the Property in which Borrower, Guarantor, any Principal or any affiliate
thereof has, directly or indirectly, any legal, beneficial or economic interest (“Affiliated
Manager”), (D} after giving effect to such transfers, 1saac J. Weiss shall (I) own at least a 51%
direct or indirect equity ownership interest in each of Borrower and any Principal; (11} control
Borrower and any Principal; and (I11) control the day-to-day operation of the Property, (E) the
Property shall continue to be managed in accordance with Section 3.17 hereof, (F) in the case of
the transfer of any direct equity ownership interests in Borrower or in any Principal, such
transfers shall be conditioned upon continued compliance with the relevant provisions of Section
4.2 hereof, (G) such transfers shall be conditioned upon Borrower’s ability to, after giving effect
to the equity/transfer in question, (1) remake the representations contained herein relating to the
Patriot Act, QFAZ and matters concerning Embargoed Persons (and, upon Lender’s request,
Borrower shall’ deiiver to Lender (x) a certificate signed by an authorized senior officer of
Borrower containing such updated representations effective as of the date of the consummation
of the applicable equity transfer, (y) a certificate signed by an authorized senior officer of
Borrower certifying that each Person owning dircctly or indirectly twenty percent (20%) or more
of the legal and/or beneficiai uiterests in Borrower as a result of such transfer is an Acceptable
Person (as defined below), and (%) scarches, in form, scope and substance and from a provider
reasonably acceptable to Lender, for any entity or individual owning, directly or indirectly, 20%
(or, if such entity or individual is not férried, organized or incorporated in, or is not a citizen of,
the United States of America) or more of the interests in Borrower as a result of such transfer,
10%), and (II) continue to comply with the covenants contained herein relating to ERISA matters
and the Patriot Act, OFAC, and matters concern’ng Embargoed Persons, and (H) Borrower pays
all of Lender’s out-of-pocket costs and expenses inconnection with such transfer (including,
without limitation, reasonable attorneys’ fees) and (1) in the case of (1) the transfer of the
management of the Property to a new Affiliated Manegcr in accordance with Section 3.17
hereof, or (2) the transfer of any equity ownership interests in‘any Restricted Party that results in
any Person and its affiliates or family members, as applicable, (rat owned less than forty-nine
percent (49%) prior to such transfer, owning in excess of forty-ninepercent (49%) of the direct
or indirect equity ownership interests in Borrower or any Pricipai after such transfer.
“Restricted Party” shall mean Borrower, Guarantor, Principal, any Af{iliated Manager, or any
sharcholder, partner, member or non-member manager, or any direct c¢r indirect legal or
beneficial owner of, Borrower, Guarantor, Principal, any Affiliated Manager or zn:-sharcholder,
partner, member or non-member manager. “Acceptable Person” shall mean a"Person that (a)
has never been convicted of a felony, (b) has never been convicted for a violation o7 Frescribed
Laws and is not an Embargoed Person, (c) has not, within the past seven (7) years, been the
subject of a proceeding under the Bankruptcy Code except any involuntary proceedings that have
been discharged and (d) has no outstanding judgments which would have a material adverse
effect on such Person’s ability to perform its obligations, if any, under the Note, this Security -
Instrument or the other Loan Documents. “Prescribed Laws” shall mean (i) OFAC, (ii) Patriot
Act and (iii) all other legal requirements relating to economic sanctions, money laundering, bank
secrecy and terrorism.
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ARTICLE IX
PREPAYMENT

Section 9.1  Prepayment, The Debt may not be prepaid in whole or in part
except in strict accordance with the express terms and conditions of the Note.

ARTICLE X
DEFAULT

Section 10.1 Events of Default. The occurrence of any one or more of the
following svents shall constitute an “Event of Default”:

(@  if Borrower shall fail to (i) pay when due (A) any sums which by the
express terms oi the Note, this Security Instrument or the other Loan Documents require
immediate or prom.pi payment without any grace period or (B) sums which are payable on the
Maturity Date (as definzd'in the Note), or (ii) pay within five (5) days when due (A) any monthly
installment of principal-and/or interest due under the Note and any amount required to be paid
into any reserve funds or (B) 205 other sums payable under the Note, this Security Instrument or
the other Loan Documents;

L

(b}  ifany of the Taxes.or Other Charges is not paid when the same is due and
payable except to the extent sums sufficint to pay such Taxes and Other Charges have been
deposited with Lender in accordance with the terims of this Sccurity Instrument;

©) if the Policies are not keri-in full force and effect or the Insurance
Premiums are not paid in accordance with the terms-hereof or if the Policies are not delivered to
Lender upon request;

(d)  if Borrower violates or does not comply 'with any of the provisions of
Section 3.12, Section 4.2 or Article VILI;

(¢)  if any representation or warranty of Borrower, any Indemnitor or any
Person guaranteeing payment of the Debt or any portion thereof or perferimance by Borrower of
any of the terms of this Security Instrument (a “Guarantor”), or any member, general partner,
principal or beneficial owner of any of the foregoing, made herein or in the’ Favironmental
Indemnity (defined in Section 13.4) or in any guaranty, or in any certificate, repeit. financial
statement or other instrument or document furnished to Lender shall have been false or
misleading in any material respect when made;

H if (i) Borrower, Principal or any managing member or general partner of
Borrower, Principal or any Guarantor or Indemnitor shall commence any case, proceeding or
other action {A) under any existing or future law of any jurisdiction, domestic or foreign, relating
to bankruptcy, insolvency, reorganization, conservatorship or relief of debtors, seeking to have
an order for relief entered with respect to it, or seeking to adjudicate it a bankrupt or insolvent, or
seeking reorganization, arrangement, adjustment, winding-up, liquidation, dissolution,
composition or other relief with respect to it.or its debts, or (B) seeking appointment of a
receiver, trustce, custodian, conservator or other similar official for it or for all or any substantial
part of its assets, or of Borrower, Principal or any managing member or general partner of
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Borrower, Principal or any Guarantor or Indemnitor shall make a general assignment for the
benefit of its creditors; or (ii) there shall be commenced against Borrower, Principal or any
managing member or general partner of Borrower, Principal or any Guarantor or Indemnitor any
case, proceeding or other action of a nature referred to in clause (i) above which (A) results in
the entry of an order for relief or any such adjudication or appointment or (B) remains
undismissed, undischarged or unbonded for a period of sixty (60) days; or (iii) there shall be
commenced against Borrower, Principal or any managing member or general partner of
Borrower, Principal or any Guarantor or Indemnitor any case, proceeding or other action seeking
issuance of a warrant of attachment, execution, distraint or similar process against all or any
substantial part of its assets which results in the entry of any order for any such relief which shall
not have Leen vacated, discharged, or stayed or bonded pending appeal within sixty (60) days
from the entry ihereof: or (iv) Borrower, Principal or any managing member or general partner of
Borrower, Princiral or any Guarantor or Indemnitor shall take any action in furtherance of, or
indicating its consent to, approval of, or acquiescence in, any of the acts set forth in clause (i),
(it), or (iii) above; ur/(v} Borrower, Principal or any managing member or general partner of
Borrower, Principal or‘ar.v-Guarantor or Indemnitor shall generally not, or shall be unable to, or
shall admit in writing its inakiiity to, pay its debts as they become due;

(g)  if Borrowe: shill be in default beyond applicable notice and grace periods
under any other mortgage, deed of rust) deed to secure debt or other security agreement covering
any part of the Property whether it be superior or junior in lien to this Security Instrument;

(h)  if the Property becomes subject to any mechanic’s, materialman’s or other
lien other than a lien for local real estate taxes ard assessments not then due and payable and the
lien shall remain undischarged of record (by pay:neat, bonding or otherwise) for a period of
thirty (30) days;

(i) if any federal tax lien is filed against Sorower, any member or general
partner of Borrower, any Guarantor, any Indemnitor or the Prepe:ty and same is not discharged
of record within thirty (30) days after same is filed;

() if any default occurs under any guaranty or irdemnity executed in
connection herewith (including the Environmental Indemnity) and such default continues after
the expiration of applicable grace periods, if any;

(k)  if Borrower shall fail to comply with the covenants set forth ih Sections
5.26 and/or 5.27 hereof;

(1 if Borrower shall fail to deliver to Lender, within ten (10) days after
request by Lender, the estoppel certificates required pursuant to Section 7.4; and/or

(m) if any default occurs under any other term, covenant or condition of the
Note, this Security Instrument or the other Loan Documents and such default continues (i) in the
case of any default which can be cured by the payment of a sum of money, for more than ten
(10) days after notice from Lender or (ii) in the case of any other such default, for thirty (30)
days after written notice from Lender is received by Borrower, provided that if such default
cannot reasonably be cured within such thirty (30) day period and Borrower shall have
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commenced to cure such default within such thirty (30) day period and thereafter diligently and
expeditiously proceeds to cure the same, such thirty (30) day period shall be extended for so long
as it shall require Borrower in the exercise of due diligence to cure such default, it being agreed
that no such extension shall be for a period in excess of sixty (60) days.

ARTICLE XI
RIGHTS AND REMEDIES

Section 11.1 Remedies. Upon the occurrence of any Event of Default,
Borrower agrees that Lender may take such action, without notice or demand, as it deems
advisable 0 protect and enforce its rights against Borrower and in and to the Property, including,
but not limited to, the following actions, each of which may be pursued concurrently or
otherwise, at such.time and in such order as Lender may determine, in its sole discretion, without
impairing or otherwise affecting the other rights and remedies of Lender:

(@)  dcolare the entire unpaid Debt to be immediately due and payable;

(b  institute pruceedings, judicial or otherwise, for the complete foreclosure of
this Security Instrument under any-applicable provision of law in which case the Property or any
interest therein may be sold for cugh or upon credit in one or more parcels or in several interésts
or portions and in any order or manner,

(c)  with or without entry,~to the extent permitted and pursuant to the
procedures provided by applicable law, insticte proceedings for the partial foreclosure of this
Security Instrument for the portion of the Debt thén due and payable, subject to the continuing
lien and security interest of this Security Instrumeri.for the balance of the Debt not then due,
unimpaired and without loss of priority,

(d)  sell for cash or upon credit the Property or any part thereof and all estate,
claim, demand, right, title and interest of Borrower therein and<rights of redemption thereof,
pursuant to power of sale or otherwise, at one or more sales, in oné or niore parcels, at such time
and place, upon such terms and after such notice thereof as may be required or permitted by law;

(¢)  subject to the provisions of Article XI of the Note, inglitutz an action, suit
or proceeding in equity for the specific performance of any covenant, conditizn:Or agreement
contained herein, in the Note or in the other Loan Documents;

(f) subject to the provisions of Article XI of the Note, recover judgment on
the Note either before, during or after any proceedings for the enforcement of this Security
Instrument or the other Loan Documents;

(g)  apply for the appointment of a receiver, trustee, liquidator or conservator
of the Property, without notice and without regard for the adequacy of the security for the Debt
and without regard for the solvency of Borrower, any Guarantor, Indemnitor or of any Person
liable for the payment of the Debt;

(h)  subject to any applicable law, the license granted to Borrower under
Section 1.2 shall automatically be revoked and Lender may cnter into or upon the Property,
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either personally or by its agents, nominees or attorneys and dispossess Borrower and its agents
and servants therefrom, without liability for trespass, damages or otherwise and exclude
Borrower and its agents or servants wholly therefrom, and take possession of all books, records
and accounts relating thereto and Borrower agrees to surrender possession of the Property and of
such books, records and accounts to Lender upon demand, and thereupon Lender may (1) use,
operate, manage, control, insure, maintain, repair, restore and otherwise deal with all and every
part of the Property and conduct the business thereat; (ii) complete any construction on the
Property in such manner and form as Lender deems advisable; (iii) make alterations, additions,
rencwals, replacements and improvements to or on the Property; (iv) exercise all rights and
powers of Borrower with respect to the Property, whether in the name of Borrower or otherwise,
including; without limitation, the right to make, cancel, enforce or modify Leases, obtain and
evict tenants; and demand, sue for, collect and receive all Rents of the Property and every part
thereof, (v) requirz Borrower to pay monthly in advance to Lender, or any receiver appointed to
collect the Renis,ite fair and reasonable rental value for the use and occupation of such part of
the Property as may b¢ occupied by Borrower; (vi) require Borrower to vacate and surrender
possession of the Propertvto Lender or to such receiver and, in default thereof, Borrower may be
evicted by summary proceenings or otherwise; and (vii) apply the receipts from the Property to
the payment of the Debt, in sueh order, priority and proportions as Lender shall deem appropriate
in its sole discretion after deducting therefrom all expenses (including reasonable attorneys’ fees)
incurred in connection with the aforgsa'd operations and all amounts necessary to pay the Taxes,
Other Charges, insurance and other exgerses in connection with the Property, as well as just and
reasonable compensation for the services o' Lender, its counsel, agents and employees;

(i) exercise any and all righty and remedies granted to a secured party upon
default under the Uniform Commercial Code, includirg, without limiting the generality of the
foregoing: (i) the right to take possession of the Petsenal Property or any part thereof, and to
take such other measures as Lender may deem necessary firthe care, protection and preservation
of the Personal Property, and (ii) request Borrower at its xpense to assemble the Personal
Property and make it available to Lender at a convenient place accentable to Lender. Any notice
of sale, disposition or other intended action by Lender with respect io"the Personal Property sent
to Borrower in accordance with the provisions hereof at least five (5 days prior to such action,
shall constitute commercially reasonable notice to Borrower;,

@ apply any sums then deposited in the Escrow Fund and svy- other sums
held in escrow or otherwise by Lender in accordance with the terms of this Security.Instrument
or any other Loan Document to the payment of the following items in any order wits sole
discretion: (i) Taxes and Other Charges, (ii) Insurance Premiums; (iii) interest on tie unpaid
principal balance of the Note; (iv) amortization of the unpaid principal balance of the Note;
(v) all other sums payable pursuant to the Note, this Security Instrument and the other Loan
Documents, including without limitation advances made by Lender pursuant to the terms of this
Security Instrument;

(k)  surrender the Policies maintained pursuant to Article Il hereof, collect the
unearned Insurance Premiums and apply such sums as a credit on the Debt in such priority and
proportion as Lender in its discretion shall deem proper, and in connection therewith, Borrower
hereby appoints Lender as agent and attorney-in-fact (which is coupled with an interest and is
therefore irrevocable) for Borrower to collect such Insurance Premiums;

49



1828234004 Page: 57 of 75

UNOFFICIAL COPY

(1) apply the undisbursed balance of any Net Proceeds Deficiency deposit,
together with interest thereon, to the payment of the Debt in such order, priority and proportions
as Lender shall deem to be appropriate in its discretion; or

(m)  pursue such other remedies as Lender may have under applicable law.

In the event of a sale, by foreclosure, power of sale, or otherwise, of less than all
of the Property, this Security Instrument shall continue as a lien and security interest on the
remaining portion of the Property unimpaired and without loss of priority. Notwithstanding the
provisions of this Section 11.1 to the contrary, if any Event of Default as described in clause
(i) or (ii) f Subsection 10.1(f) shall occur, the entire unpaid Debt shall be automatically due and
payable, withsut any further notice, demand or other action by Lender.

: Séetion 112 Application of Proceeds. The purchase money, proceeds and
avails of any disposiiion of the Property, or any part thereof, or any other sums collected by
Lender pursuant to the Note, this Security Instrument or the other Loan Documents, may be
applied by Lender to tii¢ payment of the Debt in such priority and proportions as Lender in its
discretion shall deem propet.

Section 11.3  Rignt-te- Cure Defaults. Upon the occurrence of any Event of [

Default or if Borrower fails to make-any, payment or to do any act as herein provided, Lender -

may, but without any obligation to do-sz -and without notice to or demand on Borrower and
without releasing Borrower from any obligaticii hereunder, make or do the same in such manner
and to such extent as Lender may deem necessary to protect the security hereof. Lender is
authorized to enter upon the Property for such purpeses, or appear in, defend, or bring any action
or proceeding to protect its interest in the Property st ‘o foreclose this Security Instrument or
collect the Debt. The cost and expense of any cure herevnder (including reasonable attorneys’
fees to the extent permitted by law), with interest us provided in this Section 11.3, shall
constitute a portion of the Debt and shall be due and payable to Lénder upon demand. All such
costs and expenses incurred by Lender in remedying such Even: of Default or such failed
payment or act or in appearing in, defending, or bringing any such zction or. proceeding shall
bear interest at the Default Rate (as defined in the Note), for the period after notice from Lender
that such cost or expense was incurred to the date of payment to Lender. All such costs and
expenses incurred by Lender together with interest thereon calculated at the Defze!t Rate shall be
deemed to constitute a portion of the Debt and be secured by this Security Instrament and the
other Loan Documents and shall be immediately due and payable upon demand by Lender
therefor.

Section 11.4  Actions and_Proceedings. Lender has the right to appear in and
defend any action or proceeding brought with respect to the Property and, after the occurrence
and during the continuance of an Event of Default, to bring any action or proceeding, in the
name and on behalf of Borrower, which Lender, in its discretion, decides should be brought to
protect its interest in the Property.

Section 11.5  Recovery of Sums Required To Be Paid. Lender shall have the
right from time to time to take action to recover any sum or sums which constitute a part of the
Debt as the same become due, without regard to whether or not the balance of the Debt shall be
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due, and without prejudice to the right of Lender thereafier to bring an action of foreclosure, or
any other action, for a default or defaults by Borrower existing at the time such earlier action was
commenced.

Section 11.6 Examination _of Books and Records.  Lender, its agents,
accountants and attorneys shall have the right, upon prior written notice to Borrower if no Event
of Default exists, to examine and audit, during reasonable business hours, the records, books,
management and other papers of Borrower and its affiliates or of any Guarantor or Indemnitor
which pertain to their financial condition or the income, expenses and operation of the Property,
at the Property or at any office regularly maintained by Borrower, its affiliates or any Guarantor
or Indempitor where the books and records are located. Lender and its agents shall have the right
to make copizs and extracts from the foregoing records and other papers.

Section 11.7  Other Rights, etc.

(a)  Tne failure of Lender to insist upon strict performance of any term hereof
shall not be deemed to-be a waiver of any term of this Security Instrument. Borrower shall not
be relieved of Borrower’s ooligaiions hereunder by reason of (i) the failure of Lender to comply
with any request of Borrower, any Guarantor or any Indemnitor to take any action to foreclose
this Security Instrument or otherwige-enforce any of the provisions hereof or of the Note or the
other Loan Documents, (ii) the release ‘rogardless of consideration, of the whole or any part of
the Property, or of any Person liable for th:¢-Debt or any portion thereof, or (iii) any agreement or
stipulation by Lender extending the time of rayinent or otherwise modifying or supplementing
the terms of the Note, this Security Instrument vitli2 other Loan Documents.

(b)  Itis agreed that the risk of loss0r:damage to the Property is on Borrower,
and Lender shall have no liability whatsoever for deciir¢ 'n value of the Property, for failure to
maintain the Policies, or for failure to determine whether insurance in force is adequate as to the
amount of risks insured. Possession by Lender shall not be deemed an election of judicial relief,
if any such possession is requested or obtained, with respect to aiiy Property or collateral not in
Lender’s possession.

(¢)  Lender may resort for the payment of the Debt to any other security held
by Lender in such order and manner as Lender, in its discretion, may eleci,Lender may take
action to recover the Debt, or any portion thereof, or to enforce any covenard fircof without
prejudice to the right of Lender thereafter to foreclose this Security Instrument. “7he rights of
Lender under this Security Instrument shalt be separate, distinct and cumulative and ‘neae shall
be given effect to the exclusion of the others. No act of Lender shall be construed as an election
to proceed under any one provision herein to the exclusion of any other provision. Lender shall
not be limited exclusively to the rights and remedies herein stated but shall be entitled to every
right and remedy now or hereafter afforded at law or in equity.

Section 11.8  Right to Release Any Portion of the Property. Lender may release
any portion of the Property for such consideration as Lender may require without, as to the
remainder of the Property, in any way impairing or affecting the lien or priority of this Security '
Instrument, or improving the position of any subordinate lienholder with respect thereto, except
to the extent that the obligations hereunder shall have been reduced by the actual monetary
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consideration, if any, received by Lender for such release, and may accept by assignment, pledge
or otherwise any other property in place thereof as Lender may require without being
accountable for so doing to any other lienholder. This Security Instrument shall continue as a
lien and security interest in the remaining portion of the Property.

Section 11.9  Violation of Laws. If the Property is not in compliance with
Applicable Laws, Lender may impose additional requirements upon Borrower in connection
herewith including, without limitation, monetary reserves or financial equivalents.

Section 11.10 Right of Entry. Lender and its agents shall have the right to enter
and inspectihe Property at all reasonable times.

, Section 11.11 Subrogation. If any or all of the proceeds of the Note have been
used to extinguish ' extend or renew any indebtedness heretofore existing against the Property,
then, to the extent ‘af"the funds so used, Lender shall be subrogated to all of the rights, claims,
liens, titles, and interests’ existing against the Property heretofore held by, or in favor of, the
holder of such indebtediiess and such former rights, claims, liens, tities, and interests, if any, are
not waived but rather are coritrided in full force and effect in favor of Lender and are merged
with the lien and security interest.Created herein as cumulative security for the repayment of the
Debt, the performance and discharge-of Borrower’s obligations hereunder, under the Note and
the other Loan Documents and the peiicitnance and discharge of the Other Obligations.

Section 11.12 Bankruptey.

(a)  Upon the occurrence and ducing the continuance of an Event of Default,
Lender shall have the right to procecd in its own nazs’er in the name of Borrower in respect of
any claim, suit, action or proceeding relating to the r¢jzcrion of any Lease, including, without
limitation, the right to file and prosecute, to the exclusion of Borrower, any proofs of claim,
complaints, motions, applications, notices and other documents, in any case in respect of the
lessee under such Lease under the Bankruptey Code.

(b)  If there shall be filed by or against Borrower a petition under the
Bankruptcy Code and Borrower, as lessor under any Lease, shall determire to reject such Lease
pursuant to Section 365(z) of the Bankruptcy Code, then Borrower shall give Lender not less
than ten (10) days’ prior notice of the date on which Borrower shall apply te”te bankruptcy
court for authority to reject the Leasc. Lender shall have the right, but not the‘cbiigation, to
serve upon Borrower within such ten (10) day peried a notice stating that (i) Lender cemands
that Borrower assume and assign the Lease to Lender pursuant to Section 365 of the Bankruptcy
Code and (ii) Lender covenants to cure or provide adequate assurance of future performance
under the Lease. 1f Lender serves upon Borrower the notice described in the preceding sentence,
Borrower shall not seck to reject the Lease and shall comply with the demand provided for in
clause (i) of the preceding sentence within thirty (30) days after the notice shall have been given,
subject to the performance by Lender of the covenant provided for in clause (ii) of the preceding
sentence.
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ARTICLE XII
ENVIRONMENTAL MATTERS

Section 12.1 Environmental Representations and Warranties. Borrower
represents and warrants, based upon an environmental site assessment of the Property and
information that Borrower knows or should reasonably have known, that: (a) there are no
Hazardous Materials (defined below) or underground or above ground storage tanks in, on, or
under the Property, except those that are both (i) in compliance with Environmental Laws
(defined below) and with permits issued pursuant thereto (if such permits are required), if any,
and (ii) either (A) in amounts not in excess of that necessary to operate the Property or (B) fully
disclosed +0 &nd approved by Lender in writing pursuant to the written reports resylting from the
environmentsi site assessments of the Property delivered to Lender (the “Environmental
Report™); (b)thera are no past, present or threatencd Relcases (defined below) of Hazardous
Materials in vioiziion of any Environmental Law and which would require remediation by a
governmenta! authority.in, on, under or from the Property except as described in the
Environmental Report;(¢) there is no threat of any Release of Hazardous Materials migrating to
the Property except as described in the Environmental Report; (d) there is no past or present non-
compliance with Environmenizt Laws, or with permits issued pursuant thereto, in connection
with the Property except as descr’bea in the Environmental Report; (e) Borrower does not know
of, and has not received, any written or oral notice or other communication from any Person
(including but not limited to a governmentalentity) relating to Hazardous Materials in, on, under
or from the Property; (f) Borrower has tiuthfully and fully provided to Lender, in writing, any
and all information relating to environmental conditions in, on, under or from the Property
known to Borrower or contained in Borrower’s fiieg and records, including but not limited to any
reports relating to Hazardous Materials in, on, und¢r or.migrating to or from the Property and/or
to the environmental condition of the Property; (g) thé Pioperty currently displays no evidence of
water infiltration or water damage; (h) there are no prior 4r-current complaints by tenants at the
Property regarding water infiltration or water damage or leaks or ¢dors related thereto, and (i) the
Property currently displays no conspicuous evidence of tiic/growth of Microbial Matter.
“Environmental Law” means any present and future federal, ctate and local laws, statutes,
ordinances, rules, regulations, standards, policies and other goveinment directives or
requirements, as well as common law, including but not limited «to " the Comprehensive
Environmental Response, Compensation and Liability Act and the Resource Cpnservation and
Recovery Act, that apply to Borrower or the Property and relate to Hazardous Miatcrials and/or
Microbial Matter. “Hazardous Materials” shall mean petroleum and petroleuin products and
compounds containing them, including gasoline, diesel fuel and oil; explosives; fammable
materials; radioactive materials; polychlorinated biphenyls (“PCBs™) and compounds containing
them; lead and lead-based paint; asbestos or asbestos-containing materials in any form that is or
could become friable; underground or above-ground storage tanks, whether empty or containing
any substance; any substance the presence of which on the Property is prohibited by any federal,
state or local authority; any substance that requires special handling; and any other material or
substance now or in the future defined as a “hazardous substance,” “hazardous material”,
“hazardous_waste”, “toxic substance”, “toxic_pollutant”, “contaminant”, or “pollutant”
within the meaning of any Environmental Law. “Release” of any Hazardous Materials includes
but is-not limited to any release, deposit, discharge, emission, leaking, spilling, sceping,
migrating, injécting, pumping, pouring, emptying, escaping, dumping, disposing or other
movement of Hazardous Materials. “Microbial Matter” shall mean fungi or bacterial matter
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which reproduces through the release of spores or the splitting of cells, including, but not limited
to, mold, mildew and viruses, whether or not such Microbial Matter is living.

Section 12.2  Environmental Covenants. Borrower covenants and agrees that so
long as Borrower owns, manages, is in possession of, or otherwise controls the operation of the
Property: (a) all uses and operations on or of the Property, whether by Borrower or any other
Person, shall be in compliance with all Environmental Laws and permits issued pursuant thereto;
(b) there shall be no Release of Hazardous Materials in, on, under or from the Property; (¢} there
shall be no Hazardous Materials in, on, or under the Property, except those that are both (i) in
compliance with all Environmental Laws and with permits issued pursuant thereto, if and to the
extent reouared, and (ii) (A) in amounts not in excess of that necessary to operate the Property or
(B) fully dissiosed to and approved by Lender in writing; (d) Borrower shall keep the Property
free and clear of 2ll liens and other encumbrances imposed pursuant to any Envircnmental Law,
whether due t¢ amy-act or omission of Borrower or any other Person (the “Environmental
Liens™); (e) Borrowershall, at its sole cost and expense, fully and expeditiously cooperate in all
activities pursuant to Section 12.3 below, including but not limited to providing all refevant
information and making knewledgeable Persons available for interviews; (f) Borrower shall, at
its sole cost and expense, perform any environmental site assessment or other investigation of
environmental conditions in conjiection with the Property, pursuant to any reasonable written
request of Lender, upon Lender’s reasonable belief that the Property is not in full compliance
with all Environmental Laws, and sha’e ‘with Lender the reports and other results thereof, and
Lender and other Indemnified Parties shall be entitled to rely on such reports and other results
thereof; (g) Borrower shall, at its sole cost and expense, comply with all reasonable written
requests of Lender to (i) reasonably effectuate remediation of any Hazardous Materials in, on,
under or from the Property; and (ii) comply with arly Tnvironmental Law; (h) Borrower shall not
allow any tenant or other user of the Property to violatc:any Environmental Law; (i) Borrower
shall immediately notify Lender in writing after it has become aware of (A) any presence or
Release or threatened Release of Hazardous Materials in, on/ under, from or migrating towards
the Property; (B) any non-compliance with any Environmental Laws related in any way to the
Property; (C)any actual or potential Environmental Lien; (Djsnv required or proposed
remediation of environmental conditions relating to the Property; aud (E) any written or oral
notice or other communication of which Borrower becomes aware from ary source whatsoever
(including but not limited to a governmental entity) relating in any way to Hazardous Materials;
(j) Borrower shall undertake any course of action recommended by the Enviromncatal Protection
Agency to prevent the growth of Microbial Matter; and (k) Borrower shall compiv/with any and
all local, state or federal laws, legislation, guidelines or statutes at any time in effect-wiil respect
to Microbial Matter. Any failure of Borrower to perform its obligations pursuait to this
Section 12.2 shall constitute bad faith waste with respect to the Property.

Section 12.3 Lender’s Rights. Lender and any other Person designated by
Lender, including but not limited to any representative of a governmental entity, and any
environmental consultant, and any receiver appointed by any court of competent jurisdiction,
shall have the right, but not the obligation, to enter upon the Property at all reasonable times to
assess any and all aspects of the environmental condition of the Property and its use, including
but not limited to conducting any environmental assessment or audit (the scope of which shall be
determined in Lender’s sole discretion) and taking samples of soil, groundwater or other water,
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air, or building materials, and conducting other invasive testing. Borrower shall cooperate with
and provide access to Lender and any such Person designated by Lender.

-

Section 12.4  Operations and Maintenance Programs. Where recommended by
the Environmental Report or as a result of any other environmental assessment or audit of the
Property, Borrower shall establish and comply with an operations and maintenance program
with respect to the Property, in form and substance reasonably acceptable to Lender, prepared by
an environmental consultant reasonably acceptable to Lender, which program shall address any
asbestos containing material or lead based paint that may now or in the future be detected at or
on the Property. Without limiting the generality of the preceding sentence, Lender may require
(a) periodi¢ notices or reports to Lender in form, substance and at such intervals as Lender may
specify, (b) 2t amendment to such operations and maintenance program to address changing
circumstances, luwss or other matters, (c) at Borrower’s sole expense, supplemental examination
of the Property by consultants specified by Lender, (d) access to the Property by Lender, its
agents or servicer,-to“review and assess the environmental condition of the Property and
Borrower’s complianc¢ with any operations and maintenance program, and (e) variation of the
operations and maintenance srogram in response to the reports provided by any such consultants.

ARTICLE XIII
INDEMNIFICATIONS

Section 13.1 General Ingzmaification.

(a)  Borrower shall, at its sele.cost and expense, protect, defend, indemnify,
release and hold harmless the Indemnified Partics tdefined below) from and against any and all
Losses (defined below) imposed upon or incurred by 4 asserted against any Indemnified Parties
and directly or indirectly arising out of or in any way relating to any one or more of the
following: (a)any accident, injury to or death of petsons e+loss of or damage to property
occurring in, on or about the Property or any part thereof or on he adjoining sidewalks, curbs,
adjacent property or adjacent parking areas, streets or ways; (b) any/use, nonuse or condition in,
on or about the Property or any part thereof or on the adjoining sidewalks, curbs, adjacent
property or adjacent parking areas, streets or ways; (¢) performance of auy fabor or services or
the furnishing of any materials or other property in respect of the Propeity er-any part thereof;
(d) any failure of the Property to be in compliance with any Applicable Laws; fe) any and all
claims and demands whatsoever which may be asserted against Lender by reason-of any alleged
obligations or undertakings on its part to perform or discharge any of the terms, covenants, or
agreements contained in any Lease; or (f) the payment of any commission, charge or brokerage
fee to anyone which may be payable in connection with the funding of the Loan evidenced by
the Note and secured by this Security Instrument. Any amounts payable to Lender by reason of
the application of this Section 13.1 shall become immediately duc and payable and shall bear
interest at the Default Rate from the date loss or damage is sustained by Lender until paid.

(b) Borrower shall, at its sole cost and expense, protect, defend, indemnify,
release and hold harmless each Indemnified Party from and against any and all Losses imposed
upon or incurred by or asserted against any Indemnified Party and directly or indirectly arising
out of or in any way relating to any transfer tax incurred by any Indemnified Party in connection
with the exercise of remedies hereunder or under the Note or any other Loan Documents,
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including, without limitation, a foreclosure of this Security Instrument by Lender or its designee
and any subsequent transfer of the Property by Lender or its designee.

() Borrower shall, at its sole cost and expense, protect, defend, indemnify,
release and hold harmless cach Indemnified Party from and against any and all Losses
(including, without limitation, reasonable attorneys’ fees and costs incurred in the investigation,
defense, and settlement of Losses incurred in correcting any prohibited transaction or in the sale
of a prohibited loan, and in obtaining any individual prohibited transaction exemption under
ERISA that may be required, in Lender’s sole discretion) that Lender may incur, directly or
indirectly, as a result of a default under Sections 3.18 or 5.18 of this Security [nstrument.

The term “Losses” shall mean any and all claims, suits, liabilities (including,
without limitaticn, strict liabilities), actions, proceedings, obligations, debts, damages, losses,
costs, expenses; fizies, penaltics, charges, fees, expenses, judgments, awards, amounts paid in
settlement of whateverdind or nature (including but not limited to attorneys’ fees and other costs
of defense). The term “‘indemnificd Parties” shall mean (a) Lender, (b) any prior owner or
holder of the Note, (cyany_ servicer or prior servicer of the Loan, (d) the officers, directors,
shareholders, partners, members, employees and trustees of any of the foregoing, and (¢) the
heirs, legal representatives, succegsor; and assigns of each of the foregoing.

Section 13.2  Mortgage and/or Intangible Tax. Borrower shall, at its sole cost
and expense, protect, defend, indemnify, r¢lease and hold harmless the Indemnified Parties from
and against any and all Losses imposed upon or incurred by or asserted against any Indemnified
Parties and directly or indirectly arising out of-or-in any way relating to any tax on the making
and/or recording of this Security Instrument, the N0 or any of the other Loan Documents.

Section 13.3 Duty to Defend: Attornévs’ /Fees and Other Fees and Expenses.

Upon written request by any Indemnified Party, sorrover shall defend such Indemnified Party
(if requested by any Indemnified Party, in the name of the Indemuified Party) by attorneys and
other professionals approved by the Indemnified Parties. Notwithstanding the foregoing, any
Indemnified Parties may, in their sole discretion, engage their’ awn attorneys and other
professionals to defend or assist them, and, at the option of Indemnified Parties, their attorneys
shall control the resolution of any claim or proceeding. Upon demand, Borrorver shall pay or, in
the sole discretion of the Indemnified Parties, reimburse, the Indemnified Parties for the payment
of reasonable fees and disbursements of attorneys, engineers, environmeitsi . consultants,
laboratories and other professionals in connection therewith.

Section 13.4 Environmental Indemnity.  Simultaneously with this Security
Instrument, Borrower and any other Person(s) identified therein (collectively, the
“Indemnitors”) have executed and delivered that certain environmental indemnity agreement
dated the date hereof to Lender (the “Environmental Indemnity”).

ARTICLE X1V
WAIVERS

Section 14.1  Waiver of Counterclaim. Borrower hereby waives the right to
assert a counterclaim, other than a mandatory or compulsory counterclaim, in any action or
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proceeding brought against it by Lender arising out of or in any way connected with this Security
Instrument, the Note, any of the other Loan Documents, or the Obligations.

Section 14.2 Marshalling and Other Matters. Borrower hereby waives, to the
extent permitted by law, the benefit of all appraisement, valuation, stay, extension, reinstatement
and redemption laws now or hereafter in force and all rights of marshalling in the event of any
sale hereunder of the Property or any part thereof or any interest therein. Further, Borrower
hereby expressly waives any and all rights of redemption from sale under any order or decree of
foreclosure of this Security Instrument on behalf of Borrower, and on behalf of each and every
Person acquiring any interest in or title to the Property subsequent to the date of this Security
Instrument aid on behaif of all Persons to the extent permitted by Applicable Laws.

Section 14.3  Waiver of Notice. Borrower shall not be entitled to any notices of
any nature whaisocver from Lender except (a) with respect to matters for which this Security
Instrument specificaliveand expressly provides for the giving of notice by Lender to Borrower
and (b) with respect todmatters for which Lender is required by Applicable Laws to give notice,
and Borrower hereby expressly waives the right to receive any notice from Lender with respect
to any matter for which this Se<urity Instrument does not specifically and expressly provide for
the giving of notice by Lender to Boriower.

Section 14.4  Waiverof Statute of Limitations. Borrower hereby expressly
waives and releases to the fullest exteri—permitted by law, the pleading of any statute of
limitations as a defense to payment of the Debi or performance of its Other Obligations.

Section 14.5  Sole Discretion ol Tznder. Wherever pursuant to this Security
Instrument (a) Lender exercises any right given 10 )it to approve or disapprove, (b)any
arrangement or term is to be satisfactory to Lender, or (¢) any other decision ot determination is
to be made by Lender, the decision of Lender to approve o disapprove, all decisions that
arrangements or terms are satisfactory or not satisfactcry and all other decisions and
determinations made by Lender, shall be in the sole discretion i’ Lender, except as may be
otherwise expressly and specifically provided herein.

Section 14.6 WAIVER OF TRIAL BY JURY. BORROWER HEREBY
WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, THZ RIGHT TO
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUN:ERCLAIM,
WHETHER IN CONTRACT, TORT OR OTHERWISE, RELATING DIKECTLY OR
INDIRECTLY TO THE LOAN EVIDENCED BY THE NOTE, THE APPLICATION
FOR THE LOAN EVIDENCED BY THE NOTE, THE NOTE, THIS SECURITY
INSTRUMENT OR THE OTHER LOAN DOCUMENTS OR ANY ACTS OR
OMISSIONS OF LENDER, ITS OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS
IN CONNECTION THEREWITH.
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ARTICLE XV
EXCULPATION

Section 15.1  Exculpation. The provisions of Article X1 of the Note are hereby
incorporated by reference to the fullest extent as if the text of such Article were set forth in its
entirety herein.

ARTICLE XVI
NOTICES

Section 16.1 Notices. All notices or other written communications hereunder
shall be decmed to have been properly given (i) upon delivery, if delivered in person or by
facsimile transmission with receipt acknowledged by the recipient thereof and confirmed by
telephone by serder, (ii) one (1) Business Day (defined below) after having been deposited for
overnight delivery wich any reputable overnight courier service, or (iii) three (3) Business Days
after having been depesited in any post office or mail depository regularly maintained by the
U.S. Postal Service atia sent by registered or certified mail, postage prepaid, return receipt
requested, addressed to Borowei or Lender, as the case may be, at the addresses set forth on the
first page of this Security [nstrumzntor addressed as such party may from time to time designate
by written notice to the other partics.

Notices to Borrower shiall be addressed to the attention of Isaac J. Weiss.
Borrower’s telephone number is (847) 329-76£7 and facsimile number is (847) 329-7676.

Either party by notice to the other mizy designate additional or different addresses
for subsequent notices or communications.

For purposes of this Subsection, “Business Day” shall mean a day on which
commercial banks are not authorized or required by law to close it New York, New York.

ARTICLE XVII
APPLICABLE LAW

Section 17.1 Choice of Law. This Security Instrument shail be governed,
construed, applied and enforced in accordance with the laws of the state in whick (ke Property is
located.

Section 17.2 Provisions Subject to Applicable Law. All rights, powers and
remedies provided in this Security Instrument may be exercised only to the extent that the
exercise thereof does not violate any applicable provisions of law and are intended to be limited
to the extent necessary so that they will not render this Security Instrument invalid,
unenforceable or not entitled to be recorded, registered or filed under the provisions of any
Applicable Laws.
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ARTICLE XVIII
SECONDARY MARKET

Section 18.1 Transfer of Loan. Lender may, at any time, sell, transfer or assign
the Note, this Security Instrument and the other Loan Documents, and any or all servicing rights
with respect thereto, or grant participations therein (the “Participations”) or issue mortgage pass-
through certificates or other securities evidencing a beneficial interest in a rated or unrated public
offering or private placement (the “Securities”). Lender may forward to each purchaser,
transferee, assignee, servicer, participant, or investor in such Participations or Securitics
(collectively, the “Investor”) or any Rating Agency rating such Securities, each prospective
Investor, #ad any organization maintaining databases on the underwriting and performance of
commercial siiortgage loans, all documents and information which Lender now has or may
hereafter acquire rslating to the Debt and to Borrower, any Guarantor, any Indemnitor(s) and the
Property, whetlice-furnished by Borrower, any Guarantor, any Indemnitor(s) or otherwise, as
Lender determines nicecssary or desirable. Borrower irrevocably waives any and all rights it may
have under Applicable Lzws to prohibit such disclosure, including but not limited to any right of
privacy.

Section 18.2 Cooperotion.  Borrower, Guarantor and Indemnitor agree to
cooperate with Lender in connectioi/with any transfer made or any Securities created pursuant to
this Article XVIIL, including, without iimitation, the taking, or refraining from taking, of such
action as may be necessary to satisfy al! uf the conditions of any Investor, the delivery of an
estoppel certificate required in accordance/ with Subsection 7.4{(c) hereof and such other
documents as may be reasonably requested by 1¢tder, and the execution of amendments to the
Note, this Security Instrument and other Loan Dscuments and Borrower’s organizational
documents as reasonably requested by Lender; piovided that the costs incurred for such
cooperation shall be paid by Lender and no changes to the-Loan Documents shall be required
which will have a material adverse economic impact on Borrower, Guarantor or Indemnitor.
Borrower shall also furnish and Borrower, Guarantor and- lidemnitor consent to Lender
furnishing to such Investors or prospective Investors or any' Rating Agency any and all
information concerning the Property, the Leases, the financial conditiés-of Borrower, Guarantor
and Indemnitor as may be requested by Lender, any Investor, any prosgsctive Investor or any
Rating Agency in connection with any sale, transfer or Participations or Secarities and shall
indemnify and hold Lender harmless (and for purposes of this Section 18.2;-Lender hereunder
shall include its officers and directors), the affiliate of Lender (together with Lead<r. “Morgan
Stanley”) that has filed the registration statement relating to the Securities (the “Resistration
Statement”), each of its directors, each of its officers who have signed the Registration
Statement and each Person that controls the affiliate within the meaning of Section 15 of the
Securities Act or Section 20 of the Exchange Act (collectively, the “Morgan Stanley Group™),
and Lender, and any other placement agent or underwriter with respect to the Securities, each of
their respective directors and each Person who controls Morgan Stanley or any other placement
agent or underwriter within the meaning of Section 15 of the Securities Act and Section 20 of the
Exchange Act (collectively, the “Underwriter Group”) for any losses, claims, damages or
liabilities (collectively, the “Liabilities”) to which Lender, the Morgan Stanley Group or the
Underwriter Group may become subject insofar as the Liabilities arise out of or are based upon
any untrue statement or alleged untrue statement of any material fact contained in Disclosure
Document or arise out of or are based upon the omission or alleged omission to state therein a

59



1628234004 Page: 67 of 75

UNOFFICIAL COPY

material fact required to be stated in the Disclosure Document or necessary in order to make the
statements in the Disclosure Document, in light of the circumstances under which they were
made, not misleading and agreeing to reimburse Lender, the Morgan Stanley Group and/or the
Underwriter Group for any legal or other éxpenses reasonably incurred by Lender, the Morgan
Stanley Group and the Underwriter Group in connection with investigating or defending the
Liabilities; provided, however, that Borrower will be liable in any such case under this Section
18.2 only to the extent that any such loss claim, damage or liability arises out of or is based upon
any such untrue statement or omission made therein in reliance upon and in conformity with
information furnished to Lender by or on behalf of Borrower in connection with the preparation
of the Disclosure Document or in connection with the underwriting or closing of the Loan,
including/‘without limitation, financial statements of Borrower, operating statements and rent
rolls with respect to the Propertics (collectively, the “Provided Information”). The foregoing
indemnification chall be effective whether or not an actual indemnification agreement is
provided to, or‘exceuted by, Borrower or Guarantor; provided, however, such indemnity shall be
limited to the Provided: Information and shall only be effective to the extent that Lender
accurately states the Provided Information in the applicable Disclosure Document. The aforesaid
indemnity agreement will be-it; addition to any liability which Borrower may otherwise have and
shall survive the termination 0fthis Security Instrument and the satisfaction and discharge of the
Debt.

Section 18.3 Reserves/cscrows. In the event that Securities are issued in
connection with the Loan, all funds héld by Lender in escrow or pursuant to reserves in
accordance with the Note, this Security Insttument and/or the other Loan Documents shall be
deposited in “eligible accounts” at “eligible institations” and, to the extent applicable, invested in
“permitted investments” as then defined and required v the Rating Agencies.

Section 18.4 Pledge and Assignment. ‘Arnvthing in this Security Instrument to
the contrary notwithstanding, and without the need to comiply with any of the formal or
procedural requirements of this Security Instrument or the othel Loan Documents, including,
without limitation, anything set forth in this Article XVIII, Lender may at any time assign,
pledge or otherwise create a security interest in all or any portion of its ~ights under the Note, this
Security Instrument and any other Loan Document (including, without Jimitation, the advances
owing to it) in favor of (i) any Federal Reserve Bank, any Federal Home Luan Bank or the
central reserve bank or similar authority of any other country to secure any otlipation of Lender
to such bank or similar authority (a “Central Bank Pledge”) or (ii) the trustee, adriinistrator or
receiver {or their respective nominees, collateral agents or collateral trustees) of a marigage pool
securing covered mortgage bonds issued by a German mortgage bank, or any other Person
permitted to issue covered mortgage bonds, under German Pfandbrief legislation, as such
legislation may be amended and in effect from time to time, on any substitute or successor
legislation (a “Pfandbrief Pledge”). In the event that the interest of Lender that is assigned in
connection with a Central Bank Pledge is foreclosed upon and transferred to the pledge thereof,
Lender shall have no further liability hereunder with respect to the interest that was the subject of
such transfer and the assignee shall be Lender with respect to such interest. Lender shall not be
required to notify Borrower of any Central Bank Pledge or Pfandbrief Pledge. Borrower agrees
to execute, within fifteen (15) Business Days afier request therefor is made by Lender, any
documents or any amendments, amendments and restatements, and/or modifications to any Loan
Documents and/or additional documents (including, without limitation, amended, amended and
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restated, modified and/or additional promissory notes) and/or estoppel certificates reasonably
requested by Lender in order to make the Loan Documents eligible under German Pfandbrief
legislation; provided, however, that Borrower shall not be required to enter into any such
documents and amendments which would increase Borrower’s affirmative obligations or
decrease Borrower’s rights under the Loan Documents or adversely affect the economic or other
material terms of the Loan.

ARTICLE XIX
COSTS

Section 19.1  Performance at Borrower’s Expense. Borrower acknowledges and
confirms that*Lender shall impose certain administrative processing and/or commitment fees
(including, withcut limitation, loan servicing or special servicing fees) in connection with (a) the
extension, renewal, modification, amendment and termination of the Loan, (b)the release or
substitution of coliateral therefor, (c) obtaining certain consents, waivers and approvals with
respect to the Property, cr (d) the review of any Lease or proposed Lease or the preparation or
review of any subordination,-non-disturbance agreement (the occurrence of any of the above
shall be called an “Event’ . Borrower further acknowledges and confirms that it shall be
responsible for the payment of 4ll costs of reappraisal of the Property or any part thereof,
whether required by law, regulatisii, Lender or any governmental or quasi-governmental
authority. Borrower hereby acknowirdges and agrees to pay, immediately, with or without
demand, -all such fees (as the same may G increased or decreased from time to time), and any
additional fees of a similar type or nature which 'may be imposed by Lender from time to time,
upon the occurrence of any Event or otherwise.” Wherever it is provided for herein that Borrower
pay any costs and expenses, such costs and expesises shall include, but not be limited to, all
reasonable legal fees and disbursements of Lender, wh<ther with respect to retained firms, the
reimbursement for the expenses of in-house staff or otherwise.

Section 19.2 Lepal Fees for Enforcement.

{a)  Borrower shall pay all reasonable legal fieo incurred by Lender in
connection with (i) the preparation of the Note, this Security Instrument and the other Loan
Documents and (ii) the items set forth in Section 19.1 above, and

(b)  Borrower shall pay to Lender on demand any and all expenses, including
legal expenses and attorneys® fees, incurred or paid by Lender in protecting its riterest in the
Property or in collecting any amount payable hercunder or in enforcing its rights herenvler with
respect to the Property, whether or not any legal proceeding is commenced hereunder or
thereunder, together with interest thereon at the Default Rate from the date paid or incurred by
Lender until such expenses are paid by Borrower, and all “special servicing”, “workout” and/or
“liquidation” fees or their equivalent (including, without limitation, any costs and expenses

incurred in connection with transferring the loan evidenced by the Note 1o a special servicer).
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ARTICLE XX
DEFINITIONS

Section 20.1 General Definitions. Unless the context clearly indicates a
contrary intent or unless otherwise specifically provided herein, words used in this Security
Instrument may be used interchangeably in singular or plural form and the word “Borrower”
shall mean “each Borrower and any subsequent owner or owners of the Property or any part
thereof or any interest therein,” the word “Lender” shall mean “Lender and any subsequent
holder of the Note,” the word “Note” shall mean “the Note and any other evidence of
indebtedness secured by this Security Instrument,” the word “Property” shall include any portion
of the Prejeity and any interest therein, and the phrases “attorneys’ fees” and “counsel fees”
shall include-any and all attorneys’, paralegal and law clerk fees and disbursements, including,
but not limited 0. fees and disbursements at the pre-trial, trial and appellate levels incurred or
paid by Lenderinprotecting its interest in the Property, the Leases and the Rents and enforcing
its rights hereunder.

Section Zu.2 _Headings, etc. The headings and captions of various Articles and
Sections of this Sccurity Instiment are for convenience of reference only and are not to be
construed as defining or limiting, in any way, the scope or intent of the provisions hereof.

ARTICLE XXI
MISCELLANEOQUS PROVISIONS

Section 21.1 No Oral Change. This Security Instrument, and any provisions
hereof, may not be modified, amended, waivea,-extended, changed, discharged or terminated
orally or by any act or failure to act on the part of Barzower or Lender, but only by an agreement
in writing signed by the party against whom enforcernent of any modification, amendment,
waiver, extension, change, discharge or termination is sought.

Section 21.2 Liability. If Borrower consists ‘¢{_more than one Person, the
obligations and liabilities of each such Person hereunder shall be joisit 2i1d several. This Security
Instrument shall be binding upon and inure to the benefit of Borrower-and Lender and their
respective successors and assigns forever. '

Section 21.3  Inapplicable Provisions. If any term, covenant or<cidition of the
Note or this Security [nstrument is held to be invalid, illegal or unenforceable in aitespect, the
Note and this Security Instrument shall be construed without such provision.

Section 21.4 Duplicate Originals; Counterparts. This Security Instrument may
be executed in any number of duplicate originals and each duplicate original shall be deemed to
be an original. This Security Instrument may be executed in several counterparts, each of which
counterparts shall be deemed an original instrument and all of which together shall constitute a
single Security Instrument. The failure of any party hereto to execute this Security Instrument,
or any counterpart hereof, shall not relieve the other signatories from their obligations hereunder.

Section 21.5 Number and Gender. Whenever the context may require, any
pronouns used herein shall include the corresponding masculine, feminine or neuter forms, and
the singular form of nouns and pronouns shall include the plural and vice versa.
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Section 21.6  Brokers and Financial Advisors. Borrower hereby represents that
it has dealt with no financial advisors, brokers, underwriters, placement agents, agents or finders
in connection with the transactions contemplated by this Security Instrument other than Gershon
Friedman and/or Meridian Capital Group (“Broker”). Borrower shall be responsible for paying
any fees or commissions payable to Broker pursuant to a separate written agreement between
Borrower and Broker., Borrower shall indemnify, defend and hold Lender harmless {rom and
against any and all claims, liabilitics, costs and expenses of any kind (including Lender’s
attorneys’ fees and expenses) in any way relating to or arising from a claim by any person or
entity (including, without limitation, Broker) that such person or entity acted on behalf of
Borrower or Lender in connection with the transactions contemplated herein. Borrower
acknowledges that Lender may separately pay fees to Broker for referring the Loan to Lender.
In addition, Broker may act as a servicer for the Loan and may receive a per annum servicing fee
in connectiontherewith. In addition to such servicing fees, Broker may be entitled to receive a
termination fee' frorLender in certain circumstances in connection with the termination of such
servicing. Such fees () ave in addition to any fees which may be paid by Borrower to Broker and
(i) create a potential conflict of interest for Broker in its relationship with Borrower, Borrower
acknowledges that it has haz the opportunity to speak with Broker regarding such fees and that
Lender is available to discuss zny questions Borrower may have regarding such fees. Borrower
agrees that Lender is not responsible for any recommendations or advice given to Borrower by
Broker, that Lender and Borrower zie dealing at arms’-length with each other in a commercial
lending transaction and that no fiduciarv-or other special relationship exists or shall exist
between them. The provisions of this Séction 21.6 shall survive the expiration and termination
of this Security Instrument and the payment o' the Debt.

Section 21.7  Servicer. At the option-of Lender, the Loan may be serviced by a
servicer (the “Servicer”) selected by Lender and Lender-may delegate all or any portion of its
responsibilities under the Note, this Security Instrument and the other Loan Documents to the
Servicer pursuant to a servicing agrecment (the “Servicing Agreement”) between Lender and
Servicer. Borrower shall be responsible for any reasonable set vp.fees or any other initial costs
relating to or arising under the Servicing Agreement, but Borrower shall not be responsible for
payment of the monthly servicing fee due to the Servicer under<i'ic Servicing Agreement;
provided, however, Borrower shall be required to pay any special servicing lees and other fees as
more particularly set forth in Section 19.2 hereof incurred by Lender as a rgsuit of an Event of
Default by Borrower or after written notice from Borrower or any of its affiliaics fiiat an Event of
Default is imminently likely to occur. Servicer shall, however, be entitled to reimbursement of
costs and expenses as and to the same extent (but without duplication) as Lender ‘s entitled
thereto under the applicable provisions of the Note, this Security Instrument and the other Loan
Documents. Upon notice thereof from Lender, Servicer shall have the right to exercise all rights
of Lender and enforce all obligations of Borrower pursuant to the provisions of the Note, this
Security Instrument and the other Loan Documents. Provided Borrower shall have been given
notice of Servicer's address by Lender, Borrower shall deliver to Servicer duplicate originals of
all notices and other instruments which Borrower may or shall be required to deliver to Lender
pursuant to the Note, this Security Instrument and the other Loan Documents (and no delivery of
such notices or other instruments by Borrower shall be of any force or effect unless delivered to
Lender and Servicer as provided above).
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Section 21.8 Regulatory Compliance. If Lender is regulated by any state or
national authority, Borrower shall furnish to Lender, within five (5) Business Days after written
request (or as soon thereafter as may be commercially reasonable), all documents and
information requested by Lender in connection with Lender’s compliance with applicable law,
regulations and/or requests by and/or orders from any such governmental authority, including,
without limitation, with respect to Borrower, Principal, Guarantor, the Property, and/or the
Policies.

ARTICLE XXII
SPECIAL ILLINOIS PROVISIONS

*Section 22.1 Principles of Construction. In the event of any inconsistencics
between the terois and provisions of this Security Instrument and Article XXII of this Security
[nstrument, the<crmie and provisions of this Article XXI1 shall govern and control.

Section 222 Waiver of Statutory Rights. Borrower hereby waives, to the extent
now or hereafter permitied by law, all rights of redemption and reinstatement of this Security
Instrument pursuant to the IWisois Mortgage Foreclosure Law, 735 ILCS 5/15 1101 et seq.
(“IMFL™), on behalf of itself and 7if those taking by, through or under Borrower.

Section 22.3 Compliziize with Hlinois Mortgage Foreclosure Law. In the event
that any provision of this Security Instruriant shall be inconsistent with any provision of IMFL,
the provisions of IMFL shall take precedence over the provisions of this Security instrument but
shall not invalidate or render unenforceable aiy sther provision of this Security Instrument that
can be construed in a manner consistent with IMPL/If any provision of this Security Instrument
shall grant to Lender any rights or remedies upon any Event of Default by Borrower which are
more limited than the rights that would otherwise be vested'in Lender under IMFL in the absence
of said provision, Lender shall be vested with the rigiits granted in IMFL to the full extent
permitted by law. Without limited the generality of the foregoing, all expenses incurred by
Lender to the extent reimbursable under IMFL, whether incurred hefore or after any decree or
judgment of foreclosure, and whether or not enumecrated in this Seciirity Instrument, shall be
added to the Debt secured by this Security Instrument or by the judgment «r foreclosure.

Section22.4 No_ Agricultural _or Residential Real Estat: Borrower
acknowledges that the transaction of which this Security Instrument is a part’js 2 transaction
which does not include either agricultural real estate (as defined in Section 15-1201 ot the IMFL)
or residential real estate (as defined in Section 15-1219 of the IMFL).

Section 22.5 Use of Loan Proceeds. Borrower covenants and agrees that all of
the proceeds of the Note secured by this Security Instrument will be used solely for business
purposes and in furtherance of the regular business affairs of Borrower, and the entire principal
obligation secured hereby constitutes: (a) a “business loan” as that term is defined in, and for all
purposes of, the lllinois Interest Act. Section 815 ILCS 205/4(I)(c); and (b) “a loan secured by a
mortgage on real estate” within the purview and operation of Section 815 ILCS 205/4(1)(1).

Section 22.6  Usury. All agreements between Borrower and Lender (including,
without limitation, those contained in this Security Instrument, the Note and the Other Security
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Documents) are expressly limited so that in no event whatsoever shall the amount paid or agreed
to be paid to Lender exceed the highest lawful rate of interest permissible under the laws of the
State of Illinois. If, from any circumstances whatsoever, fulfiliment of any provision hereof or of
the Note or any other documents securing the Debt, at the time performance of such provision
shall be due, shall involve the payment of interest exceeding the highest rate of interest permitted
by law which a court of competent jurisdiction may deem applicable hereto, then, ipso facto, the
obligation to be fulfilled shall be reduced to the highest lawful rate of interest permissible under
the laws of the State of Illinois; and if for any reason whatsoever, Lender shall ever receive as
interest an amount which would be deemed unlawful, such interest shall be applied to the
payment of the last maturing installment or installments of the indebtedness secured hereby
(whether o+ not then due and payable) and not to the payment of interest.

Scetion 22,7 Insurance. BORROWER IS HEREBY NOTIFIED PURSUANT
TO THE ILLINQMS-COLLATERAL PROTECTION ACT (815 ILCS 180/1 ET. SEQ.) THAT
UNLESS BORROWER PROVIDES LENDER WITH EVIDENCE OF THE INSURANCE
COVERAGE REQUIXED BY THIS AGREEMENT, LENDER MAY PURCHASE THE
REQUIRED INSURANCE~AT BORROWER’S EXPENSE TO PROTECT LENDER’S
INTEREST IN THE PROPERTY. THIS INSURANCE MAY, BUT NEED NOT, PROTECT
BORROWER’S INTERESTS. THE.COVERAGE THAT LENDER PURCHASES MAY NOT
PAY ANY CLAIM THAT BORROUWER MAKES OR ANY CLAIM THAT IS MADE
AGAINST BORROWER IN CONNECTICN WITH THE PROPERTY. BORROWER MAY
LATER CANCEL ANY INSURANCE PURCHASED BY LENDER, BUT ONLY AFTER
PROVIDING LENDER WITH EVIDENCE' THAT BORROWER HAS OBTAINED
INSURANCE AS REQUIRED BY THIS ACREEMENT. IF LENDER PURCHASES
INSURANCE FOR THE PROPERTY, BORROYWER WILL BE RESPONSIBLE FOR THE
COSTS OF THAT INSURANCE, INCLUDING INTEREST ON THE AMOUNT SO PAID BY
LENDER AT THE DEFAULT RATE UNTIL PAID/TO LENDER AND ANY OTHER
CHARGES LENDER MAY IMPOSE IN CONNECTION WiTH THE PLACEMENT OF THE
INSURANCE UNTIL THE EFFECTIVE DATE OF THL CANCELLATION OR THE
EXPIRATION OF THE INSURANCE. THE COSTS OF ThE !NSURANCE SHALL BE
ADDED TO BORROWER’S TOTAL OUTSTANDING BALANCE G OBLIGATION AND
SHALL CONSTITUTE ADDITIONAL OBLIGATIONS. THE COSTS.QF THE INSURANCE
MAY BE MORE THAN THE COST OF INSURANCE BORROWER MAY, BE ABLE TO
OBTAIN ON ITS OWN.

[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, THIS SECURITY INSTRUMENT has been executed
by Borrower the day and year first above written.

BORROWER

WI-FI FAIRWAY, LLC, an Illinois limited liability
company

o 0w

[saac J. Wef\ss, Managing Member

COOK COUNTY
RECRDER OF DEEDS

COOK COUNTY
REGORDER OF DELDS

Signature Page to Mortgage Form
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ACKNOWLEDGEMENT

STATE OF ILLINOIS §

§
county of (4 :Qk ) §

This instrument was acknowledged before me on the ay of , 2018, by
Isaac J. Weiss, the Managing Member of Wi-Fi Fairway, LLC, an Illinois limited liability
company, on behalf of said entity.

- i Tl
VATIMA A MEZA

A\ QFFIC AL SEAL

B Notary Pubiic, 5tote of llitnols

= / My Comniission Explres
= April 16, 2027

No.ta-r{Pubiic 91 and for the

State of lilinois

Katinp A. Mezg

Printed Name of Notary

My COW}mission Expires:

H<z
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EXHIBIT A
Legal Description

PARCEL 1:

LOTS 17 TO 19, IN EVANSTON GOLF CLUB'S WEST BORDER LOT SUBDIVISION IN
THE WEST 1/2 OF THE NORTHWEST 1/4 OF SECTION 22, TOWNSHIP 4] NORTH,
RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT
THEREOF RECORDED JULY 10, 1924 AS DOCUMENT 8503410 IN COOK COUNTY,
ILLINOIS.

PARCEL 2:

THAT PART GF-L5T 9 IN THE SUBDIVISION OF THE WEST 1/2 OF THE NORTHWEST
1/4

OF SECTION 22, TOWNSHIP 41 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL
MERIDIAN, DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF LOT 20 IN EVANSTON GOLF CLUB'S
WEST BORDER LOT SUBDIVISION; AND RUNNING THENCE EAST, ALONG THE
SOUTH LINE OF SAID LOT 20, EXTENDED EAST, A DISTANCE OF 200 FEET, TO THE
EXTENSION OF THE EAST LINE OF LOT 24; THENCE SOUTH ALONG THE EAST LINE
OF SAID LOT 24, EXTENDED SOUTH, A DISTANCE OF 70 FEET, TO A POINT ON THE
SAID LINE, 295 FEET SOUTH OF THE SOUTHEAST CORNER OF SAID LOT 24,
THENCE SOUTHWESTERLY 308.25 FEET TO THZ.SOUTHEAST CORNER OF SAID LOT
17, AS AFORESAID; THENCE NORTH 300 FEET TC THE POINT OF BEGINNING ALL IN
COOK COUNTY, ILLINOIS

NOTE FOR INFORMATION: Being Parcel No. 10-22-100-015-0200, 10-22-100-014-0000, 10-
22-100-015-0000 and 10-22-100-040-0000, of the City of Skokie “County of Cook, State of
Ilinois.



